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No. 60 of 1968
Dote' of A ssenl: 17th N aVe'm/)er 1968

Dale of COnlmencemen.t: By No/ice
AI< RANGEMENT

O~

SECTIONS

PART I-Pl~EL1MINARY

Sec/iun

I-Short ti,tJe and commencement.
2--10 lerpreta tiOD.
PART lI-EsTABLlSHMENT Ar--.'D COMMAND OF ARMED FOHCES

3-Establishment and employment of armed forces.
4-Coostituti on of armed forces.
5- Defen ce Council. Chief of Defence Stall and Commanders
6 Command of armed forces.
PART Ill-ApPLICATION OF ACT

7- Persons subject to Act.
8-AppJication of Act to constabulary.
9-Application of Act to civilians .
PART IV-- CO-OPER:\T)ON WTTH FORCES OF OTHER
IO-Attachment to other fo r e .
Il-·Secoodment or attachment to armed forces.
12- Saviog for members of British forces.
13-Co-operMion with other forces .

COUNTRIES

PART V-SERVICE OFFENCES

Treachery, Cowardice and O/Jences A rising ollr

0/ Service

Aiding enemy .
IS- Communication with enemy.
16- Misconduct in action by person in command .
I7-Misconduot in action by others .
18-Cowardice.
19 ·--Neglect of duty.
20-0ffences against morale.
21-Being captured through disobedience or neglect, and failur
to rejoin forc e .
22-0ffences by or in relation to seotries, etc.
23-Looting.

24--0ffences against civil population.
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26- Failure to suppress mutiny .
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30- -Disobedience to standing orders.

Desertion and Absence withour Leal'e
31 - Desertion .
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35-Maliogering.
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42-M iscellaneous offences relating to property.
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Offences relating
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Prize Offences
Section
55-Prize offences by person in commaod .
56-Prize offences by otbers.
Miscellaneous OJjences
57-Political activities.
58-Making false statement on enlistment.
59-F-alsely obtaining or prolonging leave.
6o-Inaccurate certification.
61 ·- ·Making false document.
62-Scandalous conduct of officer.
63-111-treatment of subordinate.
64--Disgraceful conduct.
65-False accusation.
66-Attempt to commit offence.
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Civil OfJences

69-CiviJ offences.
PART VI-ARREST
7o--Power to arrest offenders.
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72- Provisions for avoiding del'ay after arrest.
73-Proceediogs before civil court where suspected deserter or
absentee ar,rested.
74--Deserter or absen tee surrendering to police.
75-Certificate of arrest or surrender of deserter or absentee.
76-Superin tendeot of prison to receive deserters and absentees.
77-Temporary reception of person in service custody in.to civil
custody.

PART Yl[-PRELIMIN . \RY INVESTfG.HIUN J\ND SUMMARY TRJ.·\L UF
CHt\RGES

78-Certaio charges may be dealt with summarily.
79-Approp riate superior authority.
8O--Comma ndiag officer to investigate all charges.
81- · Charges against officers.
82-Charges against servicemen.
83-Review of summary findings and awards.
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Consfiwlion of COllrls Marlial
Se('/ iOll

84-Trial by caul'! martial.
85-0flicers having power to convene court marti::.!! .
So-Constitution of court martial.
87-·-Disqualifications for membersbip of court martial.
88-Place for sitting of court martial.
89-Appointmenl of judge advocate.
PJ'()I'isions RelatinR 10 Trial
90-Chalkngc.
91-0aths and CltTlrmcltions.
\.)2- Court martial 10 sit in open court.
93-b ' id~nct:_

94-Privileges of witnesses and others.
95-,Conlcmpt of court martial by civilian .
96·- Powcr '10 convIct of offence other than that charged .
Y7 - Dissolution of court marlial.
98 - Decision of court martial.
':J9-Finding and sentence.
Fillding
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InsollilY

[00- Where accused incapable of making defence.
101 -Where accused insane.
Pllnishmenf.'\

I02 ·--·Punishment of officers.
I 03-Punishment of servicemen .
104 Restitution or compensation for theft, etc.
PrUJllulgation-Peliriol1S

105· Promulgation of finding or sentence.
106-Petition against tinding or sentence.
Confirmation , Rel'isioll and ReI-jew
I07--Con\'iclion and sentence to be confirmed .

108- Powers of confirming officer.
109- Conti rming offic~ I·S.
IIO-Revision of conviction of court martial.
J II-Review of findings ;Inu sentences of courts mLlrli,d.

I 12-Recon"iucr,llinn of "ent-ences of imprisonment.
113-0t'c.\lh sentence requires President's approv (! l.
114

Custody of court martial records and right of accllsed to copy .

775
No. 60

Armed Forces

1968

ARRANGEMENT Of SECTJONS-(COl1ld.)
PART IX-ApPEALS fROM COURTS MARTIAL
St'('/;OI1

(lS-Appeal to Higb Court.
116- Application for leave to appeal.
( i7- Appellant may present case in writing .
Jl8- Determination of appeals in ordinary cases.
119-Powers of Court in special cases.
12O-Court may appoint assessor.
121-Appeal to be final.
122-Proceedings to be beard in absence of appellant.
123-Defence on appeal.
I 24--Person sen,tenced to death to have opportunity to appeal.
125-Removal of prisoner.
I 26-Composition of Court.
I 27-Furnisbing of documents .
128-Duties of registrar.
129-Saving of prerogative of mercy.
130-Procedure.
PART X-PROVISIONS CONCERNING TRIAL AND PUNISHMENT

131-Commencement of sentence of imprisonment.
I 32-DurMion of sentence of imprisonment.
I 33-Service of sentence of imprisonment.
I 34--Committal to civil prison.
135-Suspension of sentence or punishment.
I 36-Sentence of imprisonment passed outside Kenya.
137-1ndemnity for person acting under warrant.
138-Proof of certain facts by documentary evidence.
I 39-Proof of outcome of civil trial.
140-Evidence of proceedings of court mar·lia!.
14\-Trial of offence after offeoder ceases to be subject to Act.
142-Limitation of time for trial of offences.
143--·Trial by ci vii cour·ts .
J 44-Person not to be tried under Act for offeoce already dealt
with .
PART XI--FoRFEITURES AND DEDUCTIONS

145-Forfeitures and deduotioos: general provisions.
I 46--Forfeiture of pay for absence from duty.
147-Deductions for penalties.
148-Compensation for loss occasioned by wrongful
negligence.
149 -DeductioJl~ for barrack damage .
J 50---Remission of forfei-tu res and deductions .
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PART XTl-BILLETING AND REQUISiTiONING OF VEHICLES

Bi1I~tjng

Se("/ ion

15 t ·-Billeting orders.
152·-Premises in which biUets may be required.
153-Billeting.
154-.'\ccnmlllodatinn It) be provided , ;'lnd payment therefor.
I55·--Where no occupier.
I 56-Appeals against billeting .
157-· Compensation for damage.
158-- ·Applica-tion to civilians employed with armed forces, and to
:lircraf!. ~hip" and boats.
Reqilisillnnil1k oj Vehicles

159-Requisilioning orders.
160-Rcquisilioning of vebicles .
I () I-Period for which vebicles to be requisitioned.
J62-Provision of vehicles for purchase.
163-- Payment for vehicles requisitioned .
164-Avoidance of hardship in requisitioning vehicles .
loS-Issue of search warrant.
166-Damage by vehicles being delivered for requisitioning.
167-Application to aircraft, ships, horses, etc., food, forage am]

stores.
Slipplemental
168--Bringing into operation sections 151 and \59.
PART

Xl 1I---CoM~ISS[ONING

OF OFFICERS AND ENLlSl MEN!" OF

SERVICEMEN

169- Gran t of commissions.
70-Term of commission.
I 7/--·Termination of commission.
I 72--Recruiling officers.

f

f 73--EnlistmeoL
174-Term of enlistment.
175-Prolongation of service.
176--Discharge.
177 Right LO purchase discharge.
178--Rigbt to discharge on reduction to ranks.
179-Postponcmenf of discharge or transfer pending proceedings
for offences, etc.
IS0--Mode of discharge.

l81-Validity

L)f

attestation and enlistment.
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AI{!{A I . t MENT OF SECTI01' S

PART

XIV-THE

(Conld . )

RESERVES

Sed ion
182-Transfe r to reserve.
183- Volunteer reserve.
184--Callingout reservis,ts fo,r annual ·training.

18 - C alli ng out reservists temporarily.
\86-Calling out reservists 00 permaoen·t service.
IS7-Punishment for oon-attendance.
88-Record of iUegal absence.
189- Release from reserve on completion of service.
190-Release from reserve during service.
J

P . \RT XV-THE A RMED

FORCES CONSTABULARY

191-Armed Forces Constabulary
192-Comma ndan t.
193-DecIaration by members.
I 94-Functious of constabulary.
195- Powers and privilege3 of members.
196 Powers of arrest.
197- Use of arms .
PART XVI---CIVIL OFFENCES CONCERNING THE ARMED FORC1:S AND
TH E CON STABULARY

I 98-0bstructing constabulary, etc.

199-Procuring and assisting desertion .
20o-Pretending to be a deserter.
201-0bstructing person in execution of duty .
202- A iding malingering.
203-Unlawful purchase, etc., of military stores.
204- Refusal -to receive persons billeted, etc.
20S-Enforcement of requisitioning.
206-lIIegal dealings in documents relating to pay,
mobilization, etc.
207- Unauthorized use of and dealing in decoration, et c.
PART

208209-~ J O21 /-

XVII-VrSITING

FORCES

Interpretation of Part.
Power to apply Part.
Pow rs of service courts of ViSltj ng forces.
R e trictions on prosecutions for civil offences.

2 J 2-Proof of certain facls.

pen sion"
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PAR r XVIII-MISCELLANEOUS

5;ediol/

2 J 3--Prccedt:nce and command of members of armed forces.
214-Excl11ptions from tolls, etc.
2lS-Exemption from execution against public property .
2t6-No assignment of or charge on service pay, elc.
217-Certain officers may take statutory declarations.
218-Residence and n~xt of kin 10 be recorded.
2 J 9- Execution of wills.
220-Administration of estates.
221-Uniforms and decorations not port of esl:.llc.
222-Property of deserter.
22)-Buard of inquiry ,
22..t-Report of inquiry into absence to be recorded ,
225-Complainls by officers.
226--Complaints by servicemen.
227- Rcgulations.
228 Rules of procedure.
229-R ules by Defence Council.
2.10-Rules of courl.
.231-PO\vcr:-; exercisable in subsidiary Jegi·.;\ation .
232-Execulion of orders. instruments, etc.
233· Amendment of Act.
21 ' Repeal cd' Clp~. 19~. 19SA and 199.
2~5 -Transitinnal

provisions.

SCHEDULES

An Act of Parliament to provide for the establishment, govern·
ment and discipline of the Kenya Army, the Kenya Air
Force and the Kenya Navy and their reserves; to make
provision in relation to seconded and attached personnel
and visiting forces; and for purposes connected therewith
and purposes incidental thereto
ENACTED by the Parliament of Kenya. as follows:PART I-PRELlMINARY
Shurt tilk ;lnd
commencemenl,

Inlerprel " l iOll.

1. This Act may be cited as the Armed Forces Act
196R . and shall come into operation on sLlch day as the
Minister. by notice in the Gazette. appoints .

2. (I) In this Act. except where the contex t otherwise
ITq LI i res--

"absent without leave" shaIl be construed by reference
to section 32 of this Act:
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"this Act" includes regulations or rules made under this
Act;
"acting rank" means a rank from which the Commander
in the case of officers and the commanding officer in the case
of servicemen has power to order the holder to revert, and
"acting" in relation to a specified rank shall be construed
accordingly;
"air signal" means a message. signal or indication given
by any means what,oever for the guidance of aircraft o r a
particular aircraft;
"aircraft ma terjal" inel udes(0) parts of, and components of or accesso ries for,
aircra ft, whether for the time being in an aircraft or
not~

engines, armamenls. ammunition and bombs and other
missiles of any descriptjon in .. or for use In. an
a ircra ft;
(c) any other gea r. apparatus or instruments ill. or for
use in. an aircra ft;
(d) any apparal"llS used in connexion with the taking-off
or landing of aircraft or for detecting the movement
of aircraft;
(e) any fuel u cd for the propulsion of aircraft and any
material used 'IS a lubricant for aircraft or aircraft
materjaL
(b)

"3 ppropria te su perior au thori ty" has the mea nwg gIven
in section 79 of this Act;

"the armed forces" mea ns the a rmed forces of the
Republic, namely the Kenya Army, the Kenya Air F orce and
the Kenya Navy, together with the constabulary;
"arrest" includes open arrest;
"before t.he enemy", in relation to a person, means that
he is in action against the enemy or is abou t to go into
action against the enemy or is under attClck or threat of
imminent attack by the enemy~
"billeting order" means a billeting order made under
section 151 of this Act:

"civil court"
jurisdiction:

means

a

court

of ord inary

criminal
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"civil offence" means an offence under Part XVI of
this Act or an offence under some written law other than this
Act, or an act or omission which if committed in Kenya
would constitute such an offence;
c.J p. <)0

"civil prison" means a prison within the meaning of the
Prisons Act;
"colour service" means service in the armed forces other
than service in the reserve or in a cadet force;
"the Commander" means the C()mmander of the relative
service of the armed force~ appointed under section 5 (6) of
this Act
"commanding officer". in relation to a member of the
armed forces, means the prescribed officer having powers of

command over that person;
"competent service
prescribed as sllch;

authority"

meal\.'

the

officer

"confirming officer" means a person who by virtue of
section 110 of this Act has power to conn rm the conviction
an.d sentence of a court martial;
"the constabulary" means the Armed Forces Constabulary established by section 191 of this Act;
"convening officer", in relarion to a court martial, rneans
the officer convening that court martial, and includes his
successor or any person for the time being exercising his or
his successor's functions;
"co-operating forces» means military. air or naval forces
of another country acting in co-operation with the armed
forces under section 13 of this Act;

"corresponding civil offence" means the civil offence the
commiSSion of which constitutes lhe offence under section 69
of this Act;
"corresponding rank". in relation to any rank in the
Kenya Army. means slLch rank in the Kenya Air Force and
such rank in the Kenya Navy as are prescribed;
"court mJrtial" means a court martial held under Part
VIll of this Act;
"damage" includes destruction;
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"date of attestation", in relation to any person, means
the date on which he is a ttested under Part Xl n of this Act;

"decoration" includes medal, medal ribbon, clasp and
good conduct badge;
"Defence Council" means the Defence Council established
by section 5 of this Act:
"desertion" shall be construed by reference to section 3 l
of this Act;
"enemy" includes all persons engaged in ar med operations against any of the armed forces, and all armed mutineers,
armed rebels, armed rioters and pirates;
"foreign country'! means a country other than Kenya:

I

r .

)

"Kenya Air Force", "Kenya Army" and "Kenya Navy"
mean respectively the Kenya Air Force, the Kenya Arm y and
the Kenya Navy esta bl ished by section 3 of this Act:
"Kenya Military Forces" means the Kenya Military
Forces maintained under the Kenya Military Forces Act
(h~reby repealed);
"non-coffirrUssioned officer" means a serviceman holding
the rank of senior sergeant. sergeant or corporal, or c )rrespooding rank, or the rank of lance corporal;
"officer" O1eans(a) a person commissioned In any serVIce of the armed

forces; or
(b) a

person who is attached or seconded as a commissioned officer to any service of the armed forces;

"on active service", in relation to a person, means that
the person is serving in or with a unit of the armed forces
which is on active service;
"on active service)', in relation to a unit of the armed
forces. means that(0)

the unit is engaged in operations against an e nemy ; or

(b)

the President. considering tbat(l) the armed forces or a part of the armed forces

has recently been

on active service or is
imminently likely to be on active service; (lnd

C ap. 190.
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(ii) it is necessary for the preservation of public

security that the armed forces or part of the
armed forces should be treated as bejng on
active service,
has, by notice in the Gazetre, declared the armed forces or rbat

part of the (lrmed forces to be on active service for a specifIed
period nOl exceeding three months (which may be extended
from time to time by () further period not exceeding three
months, or terminateci, by a further notice in the Gazette),
and (where part only of the armed forces is declared to be on
active service) the unit is included in that part of the armed
forces ;
C:Ip.57 .

"preservation of public security" has the same meaning
as in the Preservation of Public Security Act:
"prison" means a service prison or

(l

civil prison;

., provost officer" mea ns a provost ma rsha 1 or other officer
appointed by the Commander, for a service of the armeo
forces. to be a provost officer for the purposes of this Act;
"public property" means any property of the Government or a public body, or any property of the government of
a country declared under section II of this Act to be a country
to whicb that section a pplies. or (lilY property belonging to a
non-public fund 3uthorized by the Commander or the
Commanding officer:
"recruiting officer" me~l11S a person authorized to recruit
servicemen under section f 72 of this Act;
"the registrar" me,lns the registrar of the High Court;
"requisitioning order" means a requisitioning order made
under section 159 of this Ac(:
"tbe reserve" means the Kenya Army reserve, the Kenya
Air Force reserve or the Kenya Na\'(Jl reserve. as the C(lse may
be;
"reservlst" means a member of {he reserve;
"rules of rrocedure" means rules of procedure made

under section 228 of this Act;
"sentence". in relation to imprisonment or active service
punishment. includes ,Ill ~ 1\\.' ;lr<.l t n~d e uron il C ~I S~ t ~ jJl g ie,IlL
'"\lith summarily;
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"service", used adjectiva JIy,
connected with the armed forces:

means belonging to

or

"service custody" means the holding of any person under
arrest Of in confinement by any of the armed forces, including
confinement in a service prison;
"service in the armed forces" includes service in the
Kenya Military Forces;
"service of the armed forces" means the Kenya Army, the
Kenya Air Force or the Kenya Navy;
"service prison" means premises set aside by one of the
Commanders as a place of imprisonment for persons serving
a service sentence of imprisonment;
"service sentence of imprisonment" means a sentence of
imprisonment passed by a court martial or awarded on a
charge being dealt with summarily;
"serviceman" means any member of a service of the
armed forces who is not an officer;
"steal" has the same meaning as in Chapter XXVI of the
Penal Code;
"stoppages" means the recovery, by the deduction from
the pay of an offender, of a specified sum by way of compensation for any expense, loss or damage occasioned by the
offence;
"subject to this Ace', in relation to a person, means that
he is subject to this Act by virtue of Part II I of this Act;
"superior officer", in relation to a person. means·(a)

an officer, warrant officer or non-commissioned officer
of superior rank; or

(b) an officer, warrant officer or non-commissioned officer

of equal rank but greater seniority while exercising
authority as that person's superior;
"visiting force" has the meaning assigned to it 111 section
208 of this Act;
"warrant officer" means a serviceman holding the rank
of warrant officer class I or warrant officer class II or corresponding rank .

Cap. 63
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(2) Except \vhere othenvise provided. references in this
Act(a)

to a particular rank are to that rank in the Kenya
Army:

(b)

to a person holding a particular fl"wk include
references to a person acting in th:Jt rank:

Provided that a punishment of a person acting in a fJnk
may nevertheless be accompanied by an order that he reverl
to his substantive rank.
PART l l -

ES TABI.ISHMENT AND COMMAND OF ARMED

FORCES
hl:1hlishmc 111
;lIH.i emr[O\, -

rntnt or
rmfci force, .

;1

3. (I) There a re hereby established a nd there shall be
maintajned in accordance with this Act an Army. an Air
Force and a Navy, to be known respectively as the Kenya
Army, the Kenya Air Force and the Kenya Navy, not
exceeding slIch strength as may from time to time be determined by the President 011 (he advice of the Defence Council ,
and they shall rank in precedence in that order.
(2) The Kenya Army , the KenY(l Air Force and the
Kenya Navy are charged wifh the defence of the Republic
and the support of the civil power in the maintenance of
order, and with such other duties as may from time to time be
assigned to them by the Minister ,-Ifter consultation with the
Defence COLl nci I.
(3) The President shall be responsible for the operational

lise of the armed forces_
(4) The Minister. after consultation with the Defence
Council, may order that any unit of the armed forces shall
be employed outside Kenya .
(5) The Minister may order that any member of the
armed forces shClII proceed to a pJace outside Kenya for the
purpose of undergoing instruction or training or for of her
duty or employment.

(6) Nothing in thi s section prevents the Commander from
ordering any aircraft or ship to any place outside Kenya In
the ordinary course of duty in time of peace .
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4. The Kenya Army, the Kenya Air Force and the
Kenya Navy shall each consist of(a) the regular force~
(b) the reserve, consisting of(i) the regular reserve; and
(ii) the volunteer reserve, if the Defence Council
decides that there shall be one; and
(c) the cadet force, if the Defence Council decides that
there shall be one.
S. (1) There is hereby established a Defence Council,
which shall consist of(a) the Minister, who shall be chairman;
(b) the Assistant Minister, who shall be vice-chairman;
(c) the Chief of Defence Staff~
(d) the Commander of each service of the armed forces;
(e) the Permanent Secretary of the Ministry,
and the chairman of the Council may appoint a person to be
secretary of the Council.
(2) The Defence Council may delegate to the Minister,
the Assistant Minister, a public officer or a member of the
armed forces the exercise of any power or the performance of
any duty conferred or imposed on it by this Act, other than
a power to make subsidiary legislation.
(3) The chairman of the Defence Council may assign to
the Permanent Secretary of the Ministry. the Chief of Defence
Staff. the Commander of any service of the armed forces or
the secretary of the Council responsibility for any business of
the Council:
Provided tba t the exercise of powers and the performance
of duties specifically conferred or imposed on the Defence
Council by this Act may not be assigned under this subsection.
(4) The Defence Council may make standing instructions
providing for(a) the organization of the work of the Council and the
manner in which it may perform its functions, subject
to any assignment of responsibilities by the chairman under subsection (5) of this section;
(b) the procedure to be followed by the Council in
conducting its business; and

No. 60
Constitution
of armed forces .

Defence
Council ,
Chief ot
Defence
Staff and
Commande rs.
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all matters which the Council may consider it
necessary or desirable to provide for, in order to
secure the better performance of the functions of the
Council .

.(5) Acts of the Defence Council may be signified, by
command of the Defence Council, under the hand of the
secretary of the Defence Council.

(6) The President, on the advice of the Defence Council,
may appoint(0)

an officer to be Chief of Defence Staff; and

(b) for each service of the armed forces, an officer to be

Commander of that service.
Command of
<'i rmed forces.

6. (0 The Defence Council shall, subject to the power5
of command of the President as Commander-in-Chief of the
armed forces and to this Act, be responsible for the overall
control and direction of the armed forces, and shall perform
the other functions given to it by this Act.
(2) Subject to subsection (1) of this section and to the
other provisions of this Act, the Chief of Defence Staff shall,
subject to the general direction of the Defence Council, be
responsible for the control, direction and general superintendence of the a rmed forces .
.(3) Subject to the directions of the Chief of Defence Staff,
each Commander shall have the command and administration
of the service of which he is Commander.
(4) The Chief of Defence Staff and each of the Commanders may delegate to an officer under his command any
of his powers under this Act, except a power of delegation
and a power for the exercise of which specific rank seniority
or qualifications (which the officer does not bold) are
stipulated by this Act.
PART III-ApPLICATION OF ACT

Persons

7.

subject to

Act.

The following persons are subject to this Act-

(0)

officers and servicemen who are not reservists;

(b)

reservists who have been called out under section 184.
section 185 or section 186 of this Act;
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(c) any person who is serving with t.he armed forces under

an engagement whereby he agrees to be subject to
this Act, and who is not otherwise subject to this
Act; and
(d) any person to whom Parts IV to XI (inclusive) of this

Act for the time being a pply by virtue of section 8
or section 9 of this Act.

8. (1) Parts IV to Xl (inclusive) of this Act apply to
members of the constabulary as they apply to officers and
servicemen, but with the modifications specified in subsection
(2) of this section.
(2) The modifications referred to in subsection (l) of this
section are(a)

the punishments which may be awarded by a court
martial shall include dismissal. reduction in rank and
a fine, and stoppages where the offence has
occasioned loss or damage, but shaU not include any
other punishment less tban imprisonment;

(b) the only punishment which may be awarded for an

offence where tbe charge is dealt with summarily
shall be d.ismissal, reduction in rank and a fine not
exceeding the equivalent of one month's pay, and
stoppages where the offence has occasioned loss or
damages;
(c) the following provision shall have effect in place of
subsections (2) and (3) of section 70 of this Act. that

is to say, a member of the constabulary may be
arrested by a provost officer or by a warrant officer
or non-commissioned officer legally exercising
authority under a provost officer or on his behalf, or
by order of any officer, or by a member of the
constabulary who is senior to him in rank~

this Act relating to the investigation
and summary trial of offences shall apply as they
apply to servicemen, except as otherwise expressly

(d) the provisions of

provided~

(e) for the purposes of the provisions of this Act relating

to the investigation and summary trial of offences,
the commanding officer shall be the Commandant of
the Constabulary and also the officer commanding
the unit with which the member is serving; and

Applica tion of
Act to
const abula ry .
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(f) references in sections 141 and 142 of this Act to being,
continuing to be or ceasing to be subject to this Act
shall be replaced by references to being, continuing
to be or ceasing to be in circumstances in which
Part IV to XI (inclusive) of this Act apply, and
section 141 (3) of this Act shaH not apply.

(3) Any fine imposed on a person to whom this Act
applies by virtue of this section, whether by a court martial
or on a charge being dealt with summarily, shall be recoverable as a debt due to the Government.
App lica ti on
of Ac t to
civilia ns .

9. (1) Where any unit of any of the armed forces is on
active service, Part IV to XI (inclusive) of this Act apply to
any person who(a)

is employed in the service of that unit or of any part
or member thereof, or accompanies that unit or any
part thereof; and

(b) is not otherwise subject to this Act,

as those Parts apply to officers and servicemen subject to this
Act, but with the modifications specified in subsection (2) of
this section.
(2) The modifications referred to in subsection 0) of this
section are(a) the punishments which may be awarded by a court

martial shall include a fine, and stoppages where
the offence has occasioned loss or damage, but shall
not include any other punishment less than
imprisonment;
(b) the

punishment which may be awarded where a
charge is dealt with summarily shall, in the case of
any offence, be a fine not exceeding the equivalent
of one month's pay and no other punishment~

(c) the following provision shall have effect in place of
subsections (2) and (3) of section 70 of this Act.

that is to say, a person may be arrested by a provost
officer. or by a warrant officer or non-commissioned
officer legally exercising authority under a provost
officer or on his behalf. or by order of any officer,
or by a member of the constabulary;
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(d)

the provisions of this Act relating to the investigation
and summary trial of offences shall apply as they
apply to servicemen, except as otherwise expressly
provided~

(e) for the purposes of the provisions of this Act relatin.g

to the investigation and summary trial of offences,
the commanding officer shall be the officer commanding the unit in whose service the person is
employed or which the person accompanies; or
(f) references in sections 141 and 142 of this Act to being.
con tinuing to be or ceasing to be subject to this
Act sh all be replaced by references to being,
continuing to be or ceasing to be in circumstances
in which Parts IV to XI (inclusive) of this Act
apply, and section 141 (3) of this Act shall not apply .
(3) The Chief of Defence Staff may determine the rank
in respect of which Parts IV to XI (inclusive) of this Act shall
apply to a person who is subject to this Act by virtue of this
section.
(4) Any fine imposed on a person to whom this Act
applies by virtue of this section, whether by a court martial
or on a charge being dealt with summarily, shall be recoverable as a debt due to the Government.
PART IV-CO-oPERATION WITH FORCES OF OTHER
COUNTRIES

10. 0) The Defence Council may, sub.iect to anything
to the contrary in the conditions applicable to his service,
place any officer or serviceman at the disposal of the service
authorities of any country to which this section applies, for
the purpose of his being attached temporarily by those
authorities to the military. air or naval forces of that country.
(2) For the purposes of gratuities and pensions on
discharge, any person so attached shall retain his rights. and
his service under attachment shall be taken into account, to
the same extent as if he had not been so attached.
(3) A person shaH not cease to be subject to this Act by
reason only of attachment under this section.
(4) T his section applies to any country in the C OJll1nonwealth, and to any o ther country which the P resident may, by
notice in the Gazette and with the approval of the N ational
Assembly decla re to be a country to which this section applies.

Attachment

to other
forces.
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11. (1) The Defence Council may attach to any unit of
the armed forces any member of the military, air or naval
forces of any country to which this section applies who is
placed at its disposal for that purpose by the service authorities
of that country; and, subject to section 12 of this Act, where
a member of another force is so attached he shall, during the
period of his attachrnent(a)

have the like powers of command and punishment
over members of the armed forces as are possessed
by, and shall be deemed to be, an officer or serviceman of equivalent rank; and

(b) be subject to this Act.

(2) This section applies to any country in the Commonwealth, and to any other country which the President may, by
notice in the Gazette and with the approval of the National
Assembly, declare to be a country to which this section
applies.
Saving for

members of
British
forccs.

12. 0) Notwithstanding section 11 (1) of this Act, a
person who is(a) a person subject to the Army Act, the Air Force Act
or the Na val Discipline Act; and
(b) seconded or attached to the armed forces,

shall remain subject to the Army Act, the Air Force Act or
the Naval Discipline Act, as the case may be, and shall not
be a person subject to this Act. but in other respects section
J 1 (I) of this Act shall apply to him.
(2) In the event of a person referred to in subsection (1)
of this section committing an offence under the Army Act,
the Air Force Act or the Naval Discipline Act, he may be
tried and punisbed in Kenya by the service courts and
authorities established under that Act.
(3) A person referred to in subsection 0) of this section
who is held in military, air force or naval custody by virtue
of any finding or award by a service court or authority made
in pursuance of subsection (2) of this section is in lawful
custody.

(4) Nothing in this section confers on any of the persons
refened to in subsection (1) of this section exemption from any
law (other than this Act) or from the jurisdiction of any civil
court or authority in Kenya .

791

1968

No. 60

Armed Forces

(5) In this section, "the Army Act", "the Air Force Act"
and "the Naval Discipline Act" mean respectively the Army
Act 1955, the Air Force Act 1955 and the Naval Discipline
Act I 957 of the United Kingdom, as from time to time
amended.

13. (1) If the whole or any part of the armed forces
is required to act in co-operation with any other military, air
or naval force, the President may place the armed forces
or such part thereof under the command of the officer commanding the other force, if that officer is senior in rank to all
the officers of the armed forces or such part thereof.

3 & 4 Eliz.
2, c. 18
3 & 4 Eliz.

2, e. 19
5 & 6 E liz.
2, c. 53.
Co-operation
with other
fo rces.

(2) Wbere any part of the armed forces is acting in
co-operation with any other military. air or naval force, the
commander of that part of the armed forces may, in agreement
with the commander of the other force, define the powers of
command and order of precedence of any officer or noncommissioned officer of that part of the armed forces in
relation to an officer or Don-commissioned officer of the other
force who is of the equivalent rank.
(3) In so far as powers of command depend on rank, any
member of any other military. air or naval force(a) who is acting in co-operation with any unit of any
of the armed forces; or
(b) whose unit is acting in co-operation with a unit of
any of the armed forces,

shall have the same powers as a member of the armed forces
of corresponding rank; and for the purposes of sections 27
and 70 of this Act any such member of another military, air
or naval force shall be treated as if he were a member of
the armed forces of corresponding rank .
PART V-SERv"lCE OFFENCES

Treachery, Cowardice and 0 fJences A rising Ollt of
Service
14. (1) Any person subject to this Act who, with intent
to assist the enemy(a) abandons or delivers up any place or post which it is
his duty to defend, or abandons his place of duty,
or induces any person to abandon or deliver up any
p1ace or post which it is that person's duty to defend .

Aiding
enemy.
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or induces any person to abandon that person's place
of duty; or
(b) does any act calculated to imperil the success of
operations of the armed forces, or of any cooperating forces, or of aIlY part of the armed forces
or of any co-operating forces~ or
(c) baving been captured by the enemy, serves with or
aids the enemy in the prosecution of hostilities, or
in the takLng of measures calculated to influence
morale, or in any other way whatsoever not
authorized by international usage~ or
(d) furnishes the enemy with arms or ammunition or
with supplies of any description or with any other
thing (whether similar to the foregoing or not)~ or
(e) harbours or protects an enemy who is not a prisoner of
war; or
(f) gives any false air signal, or alters or interferes with
any air signal or any apparatus for giving an air
signal~ or
(g) when ordered by his superior officer, or otherwise
under orders, to carry out any warlike operations in
the air, fails to use his utmost exertions to carry such
orders into effect; or
(h) causes the capture or destruction by the enemy of
any of the aircraft of the armed forces or of any
co-operating forces.
shall be guilty of an offence and liable, on conviction by
court martial, to suffer death or any otber punishment
provided by tbis Act.
(2) Any person subject to this Act who, knowingly and
without reasonable excuse, does any oC the acts specified in
paragrapbs (0) to (e) (inclusive) of subsection (1) of this section,
otherwise than with intent to assist the enemy, shall be guilty
of an offence and liable, on conviction by court martial, to
imprisonment for life or any less punishment provided by
this Act.
(3) Any person subject to this Act who negligently causes
or allows the capture or destruction by the enemy of any of
the aircraft of the armed forces or of any co-operating fo rces
shall, on conviction by court martial, be liable to imprisonment
for life or any less punishment provided by this Act.
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15.

Any person subject to this Act who, with intent
to assist the enemy, communicates with or gives intelligence to
the enemy shall be guilty of an offence and liable, on conviction by court martial, to suffer death or any other punishment provided by this Act.
(2) Any person subject to this Act who, without authority,
communicates with or gives intelligence to the enemy shall be
guilty of an offence and liable, on conviction by court martial,
to imprisonment for life or any less punishment provided by
this Act.
(3) In this section, "intelligence" means information
which is or purports to be information as to any matter about
which information would or might be directly or indirectly
useful to the enemy, and in particular (but without prejud ice
to the generality of the foregoing) as to any matter falling
within the following paragraphs, being a matter about which
information would or might be directly or indjrectly useful to
the enemy(0)

(1)

No. 60
C ommunication
with enemy.

the number, description, armament, equipment, disposition. movement or condition of the armed forces
or of any co-operating forces, or of any unit of the
armed forces or of any co-operating forces. or of any
of the vehicles. aircraft or ships of the armed forces
or any co-opera ting forces;

(b) any operations or projected operations of the armed

forces or of any co-operating forces, or of any unit
thereof, or of any of their aircraft or ships;
(c) any code, cipher. call sign, password, countersign or
frequency;
(d)

any measures for the defence or fortification of a oy
place on behalf of the armed forces or of any coopera ting forces;

(e) the number, description or location of any prisoners

of war;
(f) weapons or munitions of war.

16. (I) A ny person subject to this Act who is in
command of any ai rcraft, ship , vehicle or establishment of the
armed forces, and \vllo with intent to assist the enemy(a )

fails to use his utmost exertions to b ring into action
any a ircraft, ship or vehicle which it 's his duty to
bring into action; or

Mi.'Jconduct
in action
by person
in command.
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surrenders any aircraft, ship or vehicle of the armed
forces to the enemy when it is capable of being
successfully defended or destroyed; or

(c) fails to pursue any enemy whom it is his duty to

pursue, or to assist to the utmost of his ability any
friend whom it is his duty to assist; or

of any action by or against the enemy,
improperly withdraws from the action or from his
station, or fails in his own person and according to
his rank to encourage the persons under his com·
mand to fight courageously; or

(d) in the course

(e) surrenders any

establishment, or any part of an
esta blishment, of the armed forces to the enemy
when it is capable of being successfully defended or
when it is his duty to cause it to be destroyed,

shall be guilty of an offence and liable, on conviction by
court martiaL to suffer death or any other punishment provided
by this Act.
(2) Any person subject to this Act who is in command
of any aircraft, ship, vehicle or establishment of the armed
forces, and who does any of the acts specified in paragraphs
(a) to (e) (inclusive) of subsection (I) of this section, otherwise
than with intent to assist the enemy. shall be guilty of an
offence and liable, on conviction by court martial, to imprisonment for life or any less punishment provided by this Act.
Misconduct
in action
by others.

Cowardice.

17. Any person subject to this Act who is Dot in
command of any aircraft, ship, vehicle or establishment of
the armed forces, and who fails, when ordered to prepare
for action by or against the enemy or during any such action,
to use his utmost exertions to carry the lawful orders of
his superior officers into execution, shall be guilty of an
offence and liable, on conviction by court martial. if the
offence is committed with intent to assist the enemy, to suffer
death or any other punishment provided by this Act, and in
any other case to imprisonment for life or any less punishment
provided by this Act.

18. (1) Any person subject to this Act who , when before
the enemy(a) leaves the post, position or other place where it is his

duty to be; or
(b) throws away his arms. ammunition or

tools~

or
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does any of the acts specified in paragraph (fl. (g) and
(h) of section 14 0) of this Act.
in such a manner as to show cowardice, or otherwise behaves
in such a manner as to show cowardice, shall be guilty of
an offence.
(2) Any person subject to this Act who. when before
the enemy. induces other persons subject to this Act to
commit an offence under subection (l) of this section shall
be guil ty of an offence.
(3) Any person guilty of an offence under this section
shall be liable. on conviction by court martial, to imprisonment for life or any less punishment provided by this Act
(c)

19. Any person subject to this Act who neglects to
perform or performs negligently any duty imposed on him
shall be guilty of an offence and liable. on conviction by
court martial, to imprisonment for a term not exceeding two
years or any less punishment provided by this Act.
20.

Any person subject to this Act wbo(a) spreads (whether orally, in writing. by signal or
otherwise) reports relating to operations of the
armed forces or of any co-operating forces, or of
any part of any of the armed forces or of any
co-operating forces, being reports calculated to create
despondency or unnecessary alarm; or
(b) when before the enemy. uses words calculated to
create despondency or unnecessary alarm.
shall be guilty of an offence and liable, on conviction by
court martial, to imprisonment for life or any less punishment
provided by this Act.

21. 0) Any person subject to thls Act who is captured
by the enemy through disobedience of orders or wilful neglect
of his duty shall be guilty of an offence.
(2) Any person subject to this Act who, having been
captured by the enemy, fails to take, or prevents or discourages
any other person subject to this Act who has been captured
by the enemy from taking. any reasona ble steps to rejoin the
armed forces available to him or, as the case may be, to that
other person shall be guilty of an offence .
(3) Any person guilty of an offence under this section
shall be liable, on conviction by court martial, to imprisonment
for life or any less punishment provided by this Act.

N eglect of
d uty .

Offences
against
morale.

Being ca ptured through
disobedience
or neglect,
and failure
to rejoin
forces.
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22. (1) Any person subject to this Act on guard duty or
watch who(0) sleeps a t his post; or
(b) when not on duty at a post, is asleep at a time when
he is not allowed to be asleep; or
(c) is drunk; or
(d) leaves his post without baving been regularly relieved
or otherwise absents himself from any place where
it is his duty to be,
shall be guilty of an offence.
(2) For the purposes of subsection (1) of this section, a
person is drunk if. owing to the influence of alcohol or any
drug, whether alone or in combination with any other circumstances, he is unfit to be entrusted with his duty or with any
duty \.vhich he may be called upon to perform, or behaves in
a disorderly manner or in a manner likely to bring discredit
to the armed forces.
(3) Any person subject to this Act who strikes or
otherwise. uses force against any person on guard duty or
watch, being a member of the armed forces or any co-operating
forces or of any visiting force, or by the threat of force compels
any such person to let him or any other person pass, shaH be
guilty of an oi-fence.
(4) Any person gui.1ty of an offence under this section
shall be lia ble, on conviction by court martial, to imprison~
ment for life or any less punishment provided by this Act:
Provided that, if the offence was not committed on active
service, he shall not be liable to imprisonment for more than
five years.
(5) References in this section to a person on guard duty
or wa tcb are references to a person who(a) is posted or ordered to patrol, or has adopted the
position of sentry at a post or has undertaken the
patrol; or
(b) is a member of a guard or other party mounted or
ordered to patrol, for the purpose of protecting any
persons, premises or place, or of controlling access
to or egress from any premises or place, or of
regulating traffic by road or rail or on any inland
navigation: or
(c) has been ordered to keep a specific watch.

senlrie , etc .
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(a)

Any person subject to this Act who-

No. 60
Looting .

steals from. or with intent to steal sea rches, the person
of anyone killed or wounded in the course of warlike

operations; or
any property which has been left exposed or

(b) steals

unprotected in consequence of warlike operations; or
otherwise than for the public service any
aircraft, ship, vehicle, equjpment or stores abandoned
by the enemy,

(c) takes

shaH be guilty of an offence and liable, on conviction by
court martial, to impdsonment for a term not exceeding ten
years or any less punishment provided by this Act.
24. Any person subject to this Act who outside Kenya
commits any wrongful act against the person or property of
any member of the civil population shall be guilty of an
offence and liable, on conviction by court martial, to imprisonment for a term not exceeding two years or any less
punishment provided by this Act.

O ffences

against
civil
population .

Mutiny and Insubordination
25. (1) Any person subject to this Act wbo(a) takes part in a mutiny involving the use of violence
or the threat of the use of violence, or having as
its object or one of its objects the refusal or
avoidance of any duty or service against. or in
connexion with operations against. the enemy or the
impeding of the performance of any such duty or
service; or
(b) incites any person to take part in such a mutiny,
whether actual or intended,
shall be guilty of an offence and liable, on conviction by
court martial, to suffer death or any other punishment
provided by this Act.
(2) Any person subject to this Act who, in a case not
falling within subsection (1) of this section, takes part in
a mutiny, or incites any person subject to this Act to take
part in a mutiny. whether actual or intended, shall be gUilty
of an offence and liable, on conviction by court martial, to
imprisonment for life or any less punishment provided by
this Act.

Mutiny.
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(3) In this Part, "mutiny" means a combination between
two or more persons subject to this Act, or between persons
two at least of whom are subject to this Act(a) to overthrow or resist lawful authority in the armed

forces or any co-operating forces, or in any part of
the armed forces or any co-operating forces; or
(b) to disobey such authority in such circumstances as to

make the disobedience subversive of discipline. or
with the object of avoiding any duty or service
against, or in connexion with operations against. the
enemy; or
(c) to impede the performance of any duty or service in

the armed forces or in any co-operating forces, or in
any part of the armed forces or of any co-operating
forces.
Failure to
suppress
mutiny.

26. Any person subject to tbis Act who, knowing that
a mutiny is taking place or is intended(a) fails to use his utmost endeavours to suppress or

prevent it; or
(b) fails to report without delay that the mutiny is taking

place or is intended,
shall be guilty of an offence and liable, on conviction by
court rnartial(i) if his offence was committed with intent to assist the
enemy, to suffer death or any other punishment
provided by this Act and
(ii) in any other case, to imprisonment for life or any less
punishment provided by this Act.
I Dsubordina te
behaviour.

27.

Any person subject to this Act who-

(a) strikes or otherwise uses violence against, or offers

violence to, his superior officer; or
(b) uses threa tening or insubordinate language to his

superior officer,
shall be guilty of an offence and liable, on conviction by
court martial, to imprisonment for life or any less punishment
provided by this Act:
Provided that he shall not be liable to imprisonment for
more than five years if the offence was not committed on
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active service and did not involve striking or otherwise using
violence against, or offering violence to, a superior officer
exercising authority as such.

28. (1) Any person subject to this Act who, in such
a manner as to show a wilful defiance of authority, disobeys
any lawful command given or sent to him personally shall be
guilty of an offence and liable, on conviction by court martial,
to imprisonment for life or any less punishment provided by
this Act.

Disobedjence
to part icu la r
orders.

(2) Any person subject to this Act who, wilfully or
through neglect, disobeys any lawful command shall be guilty
of an offence and liable, on conviction by court martial, to
imprisonment for a term not exceeding five years or any less
punishment provided by this Act:
Provided that he shall not be liable to imprisonment for
more than two years if the offence was not committed on
active service.

29.

Any person subject to this Act who-

(a)

obstructs; or

(b)

when called on refuses to assist,

Obstruction
of provost
officers,
elc.

any person known to him to be a provost officer, duty officer
or officer of the patrol, or to be a person (whether subject to
this Act or not) lawfully exercising authority under or on
behalf of a provost officer, duty officer or officer of the patrol,
shall be guilty of an offence and liable, on conviction by court
martial. to imprisonment for a term not exceeding two years
or any less punjshment provided by tills Act.

30. (1) Any person subject to this Act who contravenes
or refuses or fails to comply with any provision of orders to
which this section applies, being a provision which he knows
of or might reasonably be expected to know of, shan be
guilty of an offence and liable, on conviction by court martial,
to imprisonmen t for a term not exceeding two years or any
less puoishment provided by tills Act.
(2) This section applies to standing orders or other
routine orders of a continuing nature made for any formation
or unit or body of servicemen, or for any command or other
area, garrison or place, or for any ship, train or aircraft.

o iso bedieoce
tanding
orders.
10
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Desertion and Absence williollt Leave
Deserl ion.

31. (0 Any person subject to this Act who(a) deserts~ or
(b) persuades or procures any person subject to this Act
to desert,
shall be guilty of an offence and liable. on conviction by
court martial~ to imprisonment for life or any less punishment
provided by this Act:
Provided that a person shall not be liable to imprisonment
for more than two years unless(i) if the offence was committed under paragraph (a) of
this subsection, he was on active service or under
orders for active service at the time when it was
committed; or
(ii) if the offence was committed under paragraph (b) of
this subsection, the person in relation to whom it
was committed was on active service or under orders
for active service at that time.
(2) For the purposes of this Part, a person deserts if he-(a) leaves the armed forces, or fails to join or rejoin the

armed forces when it is his duty to join or rejoin
them, with (in either case) the intention, subsisting
at the time of the leaving or failure or formed thereafter: of remaining permanently absent from his
duty; or
(b) being an officer. enljsts in or enters the armed forces
without having resigned his commission. or being a
serviceman enlists in or enters the armed forces
without having been discharged from his previous
enlistment or
(c) absents himself without leave with intent to avoid
serving in any place outside Kenya or to avoid
service or any particular service when before the
enemy.
(3) I n addition to or without any other punishment. tbe
court martial convicting a serviceman of desertion may direct
that the whole or any part of his service preceding the period
of desertion shall be forfeited:

Provided tbat tbis subsection does not apply to a reservist
called out on permanent service.
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32.
(a)

Any person subject to this Act who-absents himself without leave~ or

No. 60
Absence
without
leave.

(b) persuades or procures any person subject to this Act

to absent himself without leave.
shall be guilty of an offence and liable, on conviction by
court martial, to imprisonment for a term not exceeding two
years or any less punishment provided by this Act.
33.
(a)

Any person subject to this Act who-knowingly assists any person subject to tIDs Act to
desert or absent himself without leave~ or

Assisting
desertion
or absence
without
leave.

(b) knowing that any person subject to tbis Act has

deserted or absented himself without leave. or is
attempting to desert or absent himself without leave,
fails to report that fact without delay, or fails to
take any steps in his power to cause that person to
:be apprehended,
shall be guilty of an offence and liable, on convicting by court
martial. to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.

34. Any person subject to this Act who without reasonable excuse fails to attend for any parade or other service
duty of any description. or leaves any such parade or duty as
aforesaid before be is permitted to do so, shall be guilty of
an offence and liable, on conviction by court martial. to
imprisonment for a term not exceeding two years or any less
punishment provided by this Act.

Failure
to perforr:1.l

military
dutie.i.

Malingering, Drunkenness and Quarrelling
35.

Any person subject to this Act whopretends to be suffering from sickness or
disability; or

(a) falsely

(b) injures himself with intent thereby to render himself

unfit or temporarily unfit for service, or causes
himself to be injureD by any person with that intent;

or
(c)

injures another person subject to this Act, at the
instance of that person, with intent thereby to render
that person unfit or temporarily unfit for service~ or

Malinlering .
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with intent to render or keep himself unfit or
temporarily unfit for service, does or fails to do
anything (whether at the time of the act or omission
he is in hospital or not) whereby he produces. or
prolongs or aggravates, any sickness or disability,

shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.
D runk enness.

36. (1) Any person subject to this Act who is drunk,
whether on duty or not, shall be guilty of an offence and
liable, on conviction by court martial. to imprisonment for a
term not exceeding two years or any less punishment provided
by this Act:

Provided that, if he is neither on active service nor on
duty. he shall not be liable to imprisonment for more than
six months.
(2) F or the purposes of this section, a person is drunk
if owing to the influence of alcohol or any drug, whether alone
or in combination with any other circumstances, he is unfit
to be entrusted with his duty or with any duty which he may
be called upon to perform, or behaves in a disorderly manner
or in a manner likely to bring discredit to the armed forces.
Qua rrelling.

37.

Any person subject to this Act who-

(a) fights or quarrels with any other person whether
(b)

subject to this Act or not~ or
llses threatening, abusive, insulting or provocative
words or behaviour likely to cause a disturbance,

shall be guilty of a n offence and liable, on conviction by court
martial, to im prisonment for a term not exceeding two yea rs
or any less punishment provided by this Act.
Offences relating to Property
Offences

concerning
public
properly .

38.

Any person subject to this Act who(a) steals or fraudulently misapplies any public property,
or is concerned in or connives at the stealing or
fraudulent misapplication of any public property; or
(b) receives or retains any public property. knowing or
having reason to believe it to have been stolen or
.to have been fraudulently misapplied: or
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(c) wilfully damages, or is concerned in the wilful damage

of, any public property; or
(d) by wilfut neglect causes damage by fire to any public
property,
shall be guilty of an offence and liable, on conviction by court
martial) to imprisonment for a term not exceeding seven years
or any less punishment provided by tbjs Act.
Any person subject to this Act who(a) steals
or fraudulently misapplies any property
belonging to a person subject to this Act, or is
concerned in or connives at the stealing or fraudulent
misapplication of any such property~ or
(b) receives or retains any such property, knowln g or
baving reason to believe it to have been stolen or
to have been fraudulently misapplied~ or
(c) wilfully damages, or is concerned in the wilful damage
of, any such property,
shaD be guilty of an offence an d liable, on conviction by court
martial, to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.
39.

40. Any person subject to this Act who, either wilfully
or by negligence, causes or allows any aircraft, ship or vehicle
of the armed forces to be captured, lost, destroyed, damaged,
stranded or hazarded shall be guilty of an offence and liable,
on conviction by court martial, to imprisonment for life or
any less punjshment provided by this Act:

Offences
concerning
property of
person
subj ect to
Act.

Loss o r
haza rding
of a ircraft,
ship or
vehicle.

Provided that, if he has not acted wilfully or with wilful
neglect, he shall not be liable to imprisonment for more than
two years.

41. Any person subject to tb..is Act who, being in
command of an aircraft, ship or vehicle of the armed forces
or being a member of its crew, without lawful authority(a) receives or permits to be received on board the
aircraft, ship or vehicle any goods or merchandise
intended for disposal or delivery by way of trade
or business (whether on his own account or on
account of any other person), not being merchandise
received in the course of salvage; or
(b) agrees to carry any goods or merchandise on board
the aircraft, ship or vehicle in consideration of the

Improper
ca rriage
of goods.
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payment of freight. or demands or receives any
payment in respect of such carriage.
shall be guilty of an offence and liable, on conviction by coun
martial, to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.
Mjscellancou~

offences
relating to
proporty .

42.

Any person subject to this Act who(a) loses or by negligence damages any public property
of which be has the charge or which bas been
entrusted to his care, or which forms part of property
of which he has the charge or wruch has been
entrusted to his care, or any service decoration
granted to him; or
(b) loses, or by negligence damages, any clothing, arms,
ammunition or other equipment issued to him for
his use for service purposes; or
(c) by negligence causes damage by fire to any public
property; or
(d) fails to take proper care of any animal or bird of
which he has the charge and which is used in the
public service~ or
(e) makes away with (whether by pawning. selling or
destruction or in any other way) any service decoration granted to him or any c1otrung, arms.
ammunition or other equipment issued to him for
his use for service purposes,
shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding two years
or any less punishment provided by this Act:
Provided that it shall be a defence for a person charged
under this section with losing any property or any service
decoration that he took all reasonable steps for its care and
preservation.

Offences relating to Billeting and Requisitioning of
Vehicles
Billeting
offenCC:6.

43.
(a)

Any person subject to this Act who-

obtains billets, or orders or procures another person
to obtain them, knowing tha t no billeting order is
in force authorizing him to demand those billets or
that he is otherwise not authorized to demand them;
or
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takes, agrees to take or demands from a person on
whom he or any other person or any vehicle is or
is to be billeted in pursuance of a billeting order
any money or thing as consideration for not
requiring, or for ceasing to require~ accommodation
for himself or the said other person or standing room
for the vehicle; or

(c) commits any wrongful act against

the person or
property of the occupier of premises in which he is
billeted in pursuance of a billeting order or of any
other person who is in those premises, or against
any other property in those premises. or wilfully or
by wilful neglect damages those premises or any
such property as aforesaid,

shall be guilty of an offence and liable, on conviction by court
martial. to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.

44. (I) Any person subject to tbis Act who(a)

gives directions for the provision of a vehicle, or
orders or procures another person to give them,
knowing that no requisitioning order is in force
authorizing him to give directions for the provision
of that vehicle and that he is not otherwise authorized
to give such directions; or

(b)

in purported exercise of powers conferred by a
requisitioning order, takes, or orders or procures
any other person to take, possession of a vehlcle,
knowing tbat no requisitioning order is in force
under which the taking possession of the vehicle
could be authorized or that the taking possession
thereof is otherwise not authorized under such an
order; or

(c)

takes or agrees to take, or demands, from a person any
money or thing as consideration for directions, or
any particular directions, for the provision of a
vehicle not being given. or for possession of a vehicle
not being taken or not being retained, under a
reg uisi tioning order.

shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding three years
or any less punishment provided by this Act.

Offences in
relation to
requisitioning
o f veh icles .
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(2) Subsection (1) of this section a pplies in rela tion to
aircraft, ships, boats, trains, railway rolling stock, horses,
mules, donkeys and camels, food, forage and stores (within the
meaning of Part XII of this Act) as it applies 1n relation to
vehicles.
Flying Offences
Dangerous

flyin g.

I .o w flying.

45. Any person subject to this Act who, either wilfully
or by negligence, does any act or makes any omission in flying
an aircraft of the armed forces, or in the use of any such
aircraft, or in relation to any such aircraft or to aircraft
material, which causes or is likely to cause loss of life or
bodily injury to any person shall be guilty of an offence and
liable, on conviction by court martial, to imprisonment for
life or any less punishment provided by this Act:
Provided that, if he has not acted wilfully or with wilful
neglect, he shall not be liable to imprisonment for more than
two years.

46. Any person subject to this Act who, being the pilot
of an aircraft of the armed forces, flies it at a height less than
the prescribed height, except(0) while taking off or landing; or
(b) in such other circumstances as may be prescribed,
shall be guilty of an offence and liable, on conviction by court
martial. to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.

An noyance

y flying .

47. Any person subject to this Act who, being the pilot
of an aircraft of the armed forces, flies it so as to cause, or as
to be likely to cause, unnecessary annoyance to any person
shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding two years
or any less punishment provided by this Act .
Offences relating to Custody

Irregular
arrest and
confinement.

48. (J) Any person subject to this Act who , when another
person subject to this Act is under auest(a) unnecessarily delays the taking of such steps as it is
his duty to take for investigating the allegations
against that other person, or for having lhe allegations against that other person investigated by his
commanding officer or the appropriate superior
authority or tried by court martiaL or
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(b) fails to release, or effect the release of, that other

person when it is his duty to do so,
sha ll be guilty of an offence.
(2) Any person subject to this Act who. having committed

a person (in this subsection referred to as the prisoner) to the
custody of a provost officer or other officer or of a warrant
officer or non-commissioned officer, fails without reasonable
ca use to deli ver(a) at tbe time of the committal; or
(b) if it is not practicable so to do at the time of the
committal, then within twenty-four hours thereafter,
to the person to whose custody the prisoner was committed
a report in writing signed by himself of the offence which the
prisoner is alleged to have committed shall be guilty of an
offence.
(3) Where any person (in this subsection referred to as
the prisoner) is committed to the charge of a person subject
to this Act who is in command of a guard, then if without
reasonable cause that person does not, as soon as he is
relieved from his guard and any further duty and in any
case within twenty-four hours after the committal, give to the
offi cer to whom it is his duty to report(a) a written statement containing, so far as known to
him , the prisoner's name and alleged offence and the
name and rank or other description of the person by
whom the prisoner is alleged to have committed the
offence; and
(b) if he has received it, the report required by subsection
(2) of tbis section.
he shall be guilty of an offence.

(4) Any person who is guilty of an offence under this
section shall be liable, on conviction by court martial, to
imprisonment for a term not exceeding two years or any less
punishment provided by this Act.

49. (1) Any person subject to this Act who wilfully
allows to escape any person who is committed to his charge,
or whom it is his duty to guard, shall be guilty of an offence
and liable, on conviction by court marital, to imprisonment
for a term not exceeding seven years or any less punishment
provided by this Act.

Permitting
escape, and
un lawful
rel ease of
prisooers.
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(2) Any person subject to this Act who(a) without proper authority releases any person who is

committed to his charge; or
(b)

without reasonable excuse allows to escape any person
who is committed to his charge, or whom it is his
duty to guard,

shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.
Resi$(anco
arres\.

10

50. (1) Any person subject to this Act who, being
concerned in any quarrel or disorder, refuses to obey any
officer who orders him into arrest, or strikes or otherwise
uses violence against. or offers violence to, any such officer.
shall be guilty of an offence, whether or not the officer is ills
superior officer .
.(2) Any person subject to this Act who strikes or otherwise uses violence against. or offers violence to, any person,
whether subject to this Act or not, whose duty it is to
apprehend him or in whose custody he is shall be guilty of
an offence.
(3) Any person guilty of an offence under this section
shall be liable, on conviction by court martial, to imprisonment
for a term not exceeding three years or any less punishment
provided by this Act.

Escape from
cusrody .

51. Any person subject to this Act who escapes from
arrest, prison or other lawful custody (whether service custody
or not) shall be guilty of an offence and liable, on conviction
by court martial. to imprisonment for a term not exceeding
two years or any less punishment provided by this Act.

OOences concerning Courts Martial and other
Authorities
Offences

52. (1) Any person subject to this Act who-

conceming
courts

martial.

(a)

having been duly summoned or ordered to attend as
a witness before a court martial. fails to comply with
the summons or ordec or

(b) refuses to swear an oath when duly required by a

court martial to do so; or
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(c)

refuses to produce any document in his custody or
under his control which a court martial has lawfully
required him to produce; or

a witness, refuses to answer any question which
a court martial has lawfully required him to answer;
or

(d) when

(e)

wilfully insults any person who is a member of a court
martial or a witness, or any other person whose duty
it is to attend on or before the court. while that
person is acting as a member thereof or is so attending, or wilfully insuJts any such person while that
person is going to or returning from the proceedings
of the court; or

(f) wilfully interrupts the proceedings of a court martial

or otherwise misbehaves before the court,
shall be guilty of an offence and liable. on conviction by court
martial. other than the court in relation to which the offence
was commited, to imprisonment for a term not exceeding two
years or any less punishment provided by this Act.
(2) Notwithstanding subsection (1) of this section, where
an offence under paragraph (e) or paragraph (f) of that subsection is committed in relation to a court martial, that court
martial, if of opjnion that it is expedient tbat the offender
should be dealt with summarily by the court instead of being
brought to trial before another court martial. may, by order
under the hand of the president of the court, order the offender
to be imprisoned for a term not exceeding twenty-one days.
53. 0) Any person subject to this Act who, having been
lawfully sworn as a witness or as an interpreter in proceedings
before a court martial or before any board or person having
power under this Act to administer oaths, makes a statement
material in those proceedings which he knows to be false or
does not believe to be true shall be guilty of an offence and
liable. on conviction by court martial, to imprisonment for a
term Dot exceeding seven years or any less punishment
provided by this Act.
(2) A person shall not be liable to be convicted of an
offence under this section solely upon the evidence of one
witness as to the falsity of any statement alleged to be false .

Palse
evidence .
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54. Any person subject to this Act who prevents or
obstructs any other person-

warrant for the arrest of a person
subject to this Act who has committed or is suspected
of having committed an offence triable by a civil
court; or

(a) in executing a

(b) in lawfully arresting without a

warrant a person

subject to this Act,
shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding two years
or any less punishment provided by this Act.

Prize Offences
Prizo
offences
by person
in r ommand .

55. Any person subject to this Act who is in command
of an aircraft or ship and who(a) having taken any aircraft or ship as prize, fails to

send to the Hjgh Court, or to some other prize court
having jurisdiction in the case, all the aircraft's
papers or ship's papers, as the case may be, found
on board; or
(b) unlawfully makes any agreement for the ransoming

of any aircraft, ship or goods taken as prize: or
(c)

in pursuance of any such agreement as aforesaid, or
otherwise by collusion, restores or abandons any
aircraft, ship or goods taken as prize,

shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding five years or
any less punishment provided by this Act.
Prize
offen ces

56.

Any person subject to this Act who-

b y others.

(0)

strikes or otherwise illtreats any person who is on
board an aircraft or ship taken as prize, or who
unlawfully takes from any such person any thing in
his possession: or

(b)

removes out of any aircraft or ship taken as prize
(otherwise than for safe keeping or for the necessary
use of the armed forces) any goods not previously
adjudged by a prize court to be lawful prize; or

(c)

breaks bulk on board any aircraft or ship taken as
prize, or detained in exercise of any belligerent right
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or under any law, with intent to embezzle or fraudulently misapply any thing therein.
shall be guilty of an offence and liable. on conviction by court
martial. to imprisonment for a term not exceeding five years
or any less punishment provided by this Act.
Miscellaneous Offences

57.

Any person subject to this Act who(a) promotes. or is a member of, or takes part In the
activities of, any political association; or
(b) expresses political views in a public place; or
(c) addresses any meeting. or joins in any demonstration,
the purpose of whicb is to express support for a
political associa tion or object or for a candidate in a
national or local authority election,

Politica l
activities .

shall be guilty of an offence and liable, on conviction by court
martia , to imprisonment for a tenn not exceeding two years
or any less punishment provided by this Act:
Provided that this section does not prevent any person
from recording his vote at such an election.
58. Any person who, when before a recruiting officer
for the purpose of being attested in pursuance of Part XlII
of this Act, knowingly makes a false answer to any question
con tained in the attestation paper and put to him by or by
the direction of the recruiting officer shall, if be has since
become and remains subject to this Act, be guilty of an offence
and liable, on conviction by court martial, to imprisonment
for a term not exceeding three months or any less punishment
provided by this Act.

Making false
statemen t on
enlistmen t.

59. Any person subject to this Act who knowingly
makes a false statement to any member or authority of the
armed forces, or to a police officer, or to an administrative
officer, for the purpose of obtaining leave or prolonging his
leave shall be guilty of an offence and liable, on conviction
by court martial. to imprisonment for a term not exceeding
two years or any less punishment provided by this Act.

F alsely
obtaining or
prolonging
leave.

60.

Any person subject to this Act who makes or signs-

(a) a certificate relating to any aircraft of the anned

forces or any aircraft material; or

Inaccurate
certificat ion.
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a certificate relating to any matter affecting the seagoing or fighting efficiency of any ship of the armed
forces.
without having ensured its accuracy shall be guilty of an
offence and liable, on conviction by court martial, to imprisonment for a term not exceeding two years or any less
punishment provided by this Act.
(b)

Making
false

documenl.

Scandalous
conduclof
officer.

Ill-treatment of
subordina Ic.

61.

Any person subject to trus Act who(a) makes. signs or makes an entry in any service report.
return, pay list or certificate or other service
document, being a document or entry which is to his
knowledge false in a materia] particular; or
(b) alters any service report, return, pay list or certificate
or other service document, or alters any entry
therein, so that the document or entry is to his
knowledge false in a material particular, or suppresses, defaces or makes away with any such
document or entry which it is his duty to preserve
or produce; or
(c) fails to make an entry in any such document so that
the document is to his knowledge false in a material
particular,
shall be guilty of an offence and liable, on conviction by court
martial, to imprisonment for a term not exceeding two ye8 f s
or any less punishment provided by this Act.

62. Every officer who behaves in a scandalous manner,
unbecoming the character of an officer, shall be guilty of an
offence and shall. on conviction by court martial, be dismissed
from the armed forces.
63. Any officer. warrant officer or non-commissioned
officer who strikes or otherwise ill-treats a person subject to
this Act who is of inferior rank, or is of the same rank but of
less seniority. shaH be guilty of an offence and liable. on
conviction by court martial, to imprisonment for a term not
exceeding five years or any less punishment provided by this

Acl
Disgraceful

conducl.

64. Any person subject to this Act who is guilty of
disgraceful conduct of a cruel, indecent or unnatural kind
sha1l be guilty of an offence and liable, on conviction by
court martial, to imprisonment for a term not exceeding ten
years or any less punishment provided by this Act.
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(a)

Any person subject to this Act who-

No. 60
PaIse
accusa ti on.

makes an accusation against any other person subject
to tills Act which he knows to be false or does not
believe to be true: or

(b) in

making a complaint where he thinks himself
wronged, makes a statement affecting the character
of another person subject to this Act which h~
knows to be false or does not believe to be true. or
wilfully suppresses any material facts.

shall be guilty of an offence and liable. on conviction by court
martial, to imprisonment for a term not exceeding three years
or any less punishment provided by this Act.

66. Any person subject to this Act who attempts to
commit an offence under any of the foregoing provisions of
this Part shall be guilty of an offence and liable, on conviction
by court martial, to the same punishment as is provided for
the offence attempted:

Atlempl

(0

commit
offen ce.

Provided that. if the offence is one punishable by death
or by imprisonment for life, he shall not be liable to any
greater punishment than imprisonment for a term not
exceeding seven years.

67. Any person subject to this Act who aids, abets,
counsels. procures or connives at the commission by another
person of an offence under any of the foregoing provisions of
this Part shall be guilty of the like offence and shall be liable
to be charged, tried, and on conviction by court martial,
punished as a principal offender.

Aiding a n d
abett ing.

68. Any person subject to this Act who is guilty of
any conduct or neglect to the prejudice of good order
and service discipline shall be guilty of an offence and liable,
on conviction by court martial, to imprisonment for a term
not exceeding two years or any less punishment provided by
this Act.

Conduct (0
prejudice
of good
order and
discipline.

69. (1) Any person subject to this Act who commits a
civil offence, whether in Kenya or elsewhere, shall be guilty of
an offence and. on conviction by court martial(a)

if the civil offence is treason or murder , shall be
sentenced to death: and

Civil
offences.
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(b) in any other case, shall be liable to any punishment

which a civil court could award for the civil offence

if committed in Kenya. being one or more of the
punishments provided by this Act, or such punishment, less than the maximum punishment which a
civil court could so award, as is provided by this
Act:
Provided that, where a civil court could not so award
imprisonment, a person so convicted shall be liable to suffer
such punishment. less than dismissal from the armed forces,
as is provided by this Act.
(2) A person shall not, except with the consent of the
Attorney-General, be charged with an offence under this
section committed in Kenya if the corresponding civil offence
is treason, treasonable felony , treachery, murder, manslaughter
or rape.

(3) Where the civil offence is murder or manslaughter,
an offence under this section shall be deemed, for the purposes
of subsection (2) of this section, to have been committed at the
place where the act or omission which caused the death
occurred, irrespective of the place of death.
PART VI-ARREST
Power to

arrest
otIendcr~ -

70. (l) Any person subject to this Act who is found
committing an offen ce under this Act, or is alleged to have
committed or is reasonabJy suspected of having committed
an offence under this Act, may be arrested in accordance with
this section.
(2) An officer may be arrested by an officer of superior
rank, Of, if engaged in a quarrel or disorder, by an officer of
any rank.
(3) A serviceman may be arrested by an officer, a
wa rfa n t officer or a non-commissioned officer:

Provided that a serviceman shall not be arrested by
virtue of this subsection except by a person of superior rank _
(4)

A provost officer may arrest any officer or service-

man:
Provided that an officer shall not be arrested by virtue of
this subsection except on the order of another officer.
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(5) The power of arrest given by this section may be
ex.ercised either personally or by ordering into arrest the
person to be arrested or by giving orders for that person's

arrest
(6) In this section, "provost officer" includes an officer or
serviceman lawfully exercisjng authority under a provost
officer or on his behalf.
71. (1) A police officer may arrest any person whom he
has reasonable cause to suspect of being an officer or serviceman who bas deserted or is absent without leave.

Power to
arrest
deserter
or absentee.

(2) Where no police officer is available, any person may
arrest any person whom he bas reasonable cause to suspect
of being an officer or serviceman who has deserted or is absent
without leave.

(3) Any person having authority to issue a warrant for
the arrest of a person suspected of a criminal offence, if
satisfied by evidence on oath that there is, or is reasonably
suspected of being, within his jurisdiction a person who is
reasonably suspected of being an officer or serviceman who
has deserted or is absent without leave, may lssue a warrant
authorizing his arrest.

(4) Any person who is arrested m pursuance of this
section shall as soon as practicable be brought before a
subordinate court.
(5) Notwithstanding any other written law, a person
arrested and brought before a subordinate court under this
section or under section 73 or section 74 of this Act shall not
be admitted to bail.

72. (I) The allegations against a person arrested under
section 70 or section 71 of this Act shall be investigated
without unnecessary delay, and as soon as practicable there~
after either proceedings shall be taken to deal with the
allegations or he shall be released from arrest.
(2) Wherever any person subject to this Act is arrested
and remains in custody for more than eight days without his
being tried by court martial or dealt with summarily(a)

a special report on the necessity for further delay
sha 11 be made by his commanding officer to the
prescribed authority in the prescribed manner; and

(b)

a similar report shall be made to the prescribed
autbority and in the prescribed manner every eight

Provisions for
a voiding delay
after arrest.
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days until a court martial sits or the offence is dealt
with summarily or he is released from arrest:
Provided that, where the person is on active service, this
subsection need be complied with only so far as is reasonably
practicable, baving regard to the exigencies of active service.
(3) For the purposes of section 48 (1) of this Act, the
question whether there has been unnecessary delay in the
taking of steps for investigating allegations against a person
under arrest shall be determined without regard to subsection
(2) of this section.
Proceedings
before civil
-:our! wherc
suspecced
deserter
or absentce
a r re sted .

73. (1) Where a person who is brought before a subordinate court is alleged to be an officer or serviceman who
has deserted or is absent without leave, the following
provisions shall have effect.
(2) If he admits that he is illegally absent from the armed
forces and the court is satisfied of the truth of the admission,
then(a) unless he is in custody for some other cause, the court
shall; and
(b) notwithstanding that he is in custody for some other
.cause, the court may,

forthwith either cause him to be delivered into service custody
in such manner as the court trunks fit or commit him to some
prison, police station or other place provided for the confinement of persons in custody. to be kept there for such
reasonable time as the court fixes (not exceeding such time as
the court considers reasonably necessary for the purpose of
enabling him to be delivered into service custody) or until
sooner delivered into service custody.
(3) Any time fixed by the court under subsection (2) of
this section may be extended by the court from time to time if
it appears to the court reasonably necessary to do so for the
purpose aforesaid.
(4) If he does not admit that he is illegally absent as
aforesaid, or if the court is not satisfied of the truth of the
admission, the court shall consider the evidence and any
statement of the accused, and, if satisfied that he is subject to
this Act and if of opinion that there is sufficient evidence to
justify his being tried under this Act for the offence of
desertion or absence without leave, then, unless he is in
custody for some other cause, the court shall cause him to be
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delivered into service custody or commit him as aforesaid,
but otherwise shall discharge him:
Provided that if he is in custody for some other cause
the court shall have power, but shall not be required, to act
in accordance with this subsection.
(5) The provisions of the Criminal Procedure Code
relating to the constitution and procedure of subordinate
courts holding preliminary inquiries and conferring powers
of adjournment and remand on such courts so acting, and
those relating to evidence and the issue and enforcement of
summonses or warrants to secure the attendance of witnesses,
shall apply to proceedings under this section.
74. (1) Where a person surrenders hjrnself, as being an
officer or serviceman who has deserted or is absent without
leave, to a police officer elsewhere than at a police station. the
police officer shall bring
to a police station.
(2) Where a person surrenders himself. as being an officer
or serviceman who has deserted or is absent without leave,
to a police officer at a police station, or is brought to a police
station under subsection (1) of this section. the police officer
in charge of the police station shall forthwith inquire into the
case, and, if it appears to bim that the person is an officer
or serviceman who has deserted or is absent without leave,
he may cause him to be delivered into service custody without
bringing him before a subordinate court or may bring him
before a subordinate court.

No. 60
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su rrendering
10 police.
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75. (1) Where a subordinate court deals with a person
;under section 73 of this Act. then when that person is
delivered into service custody there shall be handed over with
him a certificate in the prescribed form. signed by a magistrate,
containing particulars of his arrest or surrender and of the
proceedings before the court.
(2) Where a person is delivered into service custody
without being brought before a court, whether under section
74 of this Act or under any other lawful power, there shall
be handed over with him a certificate, in the prescribed form.
signed by the police officer who causes him to be delivered
into service custody. containing the particulars of his
surrender.
(3) In any proceedin~s for an offence under section 31
or section 32 of this Act(a) a docurnen t purporting to be a certificate under
subsection 0) or £ubsection (2) of this section. or
under the corresponding provisions of any service

Ce-rtificato
of arrest
or su.rrender
of deserter
or abse ntee.
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law other than th is Act, and to be signed as thereby
requ ired, shall be evidence of the ma tter stated in
the doc ument;
(b)

Superintend en t
of prison
to receive

deserl ers and
absentees

T emporary

reception
of person
in service
custody into

civil custody_

where the proceedings are aga i.nst a person who has
,been taken into service custody on arrest or
surrender, a certificate purporting to be signed by a
provost officer or any corresponding officer of the
forces of another country, or by any other officer
in charge of the guard-room or other place where
that person was confined on being taken into
custody, stating the fact, date, time and place of
arrest or surrender, shall be evidence of the matters
stated in the certificate.

76. It shall be the duty of the superintendent or other
person in cha rge of a civil prison, or the person in charge of
any police station or other place provided for the confinement
of persons in custody, to receive any person duly commi tted to
that prison, police station or place by a subordinate cou rt as
being an officer or serviceman who has deserted or is absent
without leave, and to detain him until he is dehvered in
accordance with the directions of thl: court, into service
custody_

77. (1) Where a person is in service custody charged
with, or with a view to his being charged with, an offence
under Part V of this Act, it shall be the duty of the superintendent or other person in charge of a civil prison, or the
person having cbarge of any police station or other place
provided for the confinement of persons in custody, to receive
that person and to detain him for a period not exceeding
fifteen days, upon receiving a written order purporting to be
signed by the person's commanding officer.
(2) Notwithstanding subsection (1) of this section , where
a person is in service custody charged with an offence under
Part V of this Act or the corresponding provisions of any
service 1a w other than this Act, a magistrate empowered to
hold a subordinate court of the first class may, on application
being made to him by affidavit or other sworn evidence by
the commanding officer of the person in custody and on being
satisfied that it is in the interests of law and order to do so,
by warrant from time to time remand the person in custody
for a reasonable time, not exceeding twenty-one days at any
one time, to a civil prison. police station or other place
provided for the confinement of persons in custody.
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(3) A magistrate to whom a n application under sub·
section (2) of this section is made. may, on the same
application or on a subsequent application made by the
comma nding office r, o rder, by endorsement on the warrant.
that the person in custody be returned to service custody for
such periods as may be necessa ry to enable a court martial to
be held, or may order his discharge from the civil prison or
other place where he is detained.
PART VlI-PR ELIMINARY INVESTIGATION AND SUMMARY

TRIAL OF CHARGES

78. (I) Instead of the accused being tried by court
martial(a) the commanding officer of the accused may deal
summarily with the cbarge if it is for an offence
prescribed as one which a commanding officer may
deal witb summarily;
(b) the appropriate superior authority may deal summarily
with the charge if it is for an offence prescribed as
one which the appropriate superior authority may
deal with summarily,
but subject in either case to any prescribed limitations.
(2) Notwithstanding subsection (I) of this section. a
commanding officer of the rank of major or corresponding
rank shall not deal summarily with a charge against an officer
of the rank of cap tain or corresponding rank or above; and
a commanding officer below the rank of major or corresponding rank shall not deal summarily with a charge against
any officer.
(3) References in this Act to dealing summarily with a
cch arge are references to the commanding officer of the accused
or the appropdate superior authority determining whether the
accused is guBty and either recording a finding of guilty and
awarding punishment or dismissing the charge.
79. For the purposes of this Act, the appropriate
superior authority is the Commander or such officer. not below
the rank of lieutenant-colonel or corresponding rank. as may
be prescribed:
Provided that an officer of such rank as may be prescribed shall not be the appropriate superior authority for the
purposes of a case in wruch the accused is above such rank as
may be prescribed.

Certain charges
maybo
dealt with
summarily .

Appropriato
superior
authority.
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aU cbarges .

80. \\'bere a person subject to this Act is accused of
an offence under Part V of this Act, the accusation shall be
reported in the form of a charge to the accused's commanding
officer, and the commanding officer shall investigate the
charge in the prescribed manner.

Charges
against

81. (1) After investigating a cbarge against an officer.
the commanding officer shall either-

investigate

officers .

(a)

if the charge is one which he has power to deal with
summarily and he considers that the charge should
be so dealt with, deal summarily with the charge; or

in the prescribed
manner to the appropriate superior authority:

(b) in any other case, refer the charge

Provided that he may dismiss the charge if he is of the
opinion tha t it ought not to be further proceeded with.
(2) Where the commanding officer deals with a charge
summarily and records a finding of guilty, the punishments
which he may award to an officer of the rank of captain or
corresponding rank or below are, subject to the limitations
hereinafter provided, those set out in the following scale(a)

forfeiture of up to six months' seniority of rank in
the prescribed manner;

(b) a fine not exceeding

half a month's pay;

(c) severe reprimand;

(d) reprimand;
(e) admonition;

(f) where the offence has occasioned any expense, loss or
damage. stoppages.
(3) Where the commanding officer refers the charge to the
appropriate superior authority, the appropriate superior
authority shall either(a)

if the charge is one which he has power to deal with
summarily and he considers that the charge should
be so dealt with, deal summarily with the charge; or

(b) in any other case, take the prescribed steps with a

view to the charge being tried by court martial:
Provided that the appropriate superior authority may
refer the charge back to the accused's commanding officer with
a direction that it shall be dismissed or dealt with summarily,
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but without prejudice to the bringing of another cbarge if the
appropriate superior authority so directs or if the commanding
officer thinks fit .
(4) Where the appropriate superior authority deals with
a charge summarily and records a finding of guilty, the
punishments which he may award are. subject to the
limitations hereinafter provided, those set out in the following
scale(a) forfeiture of seniority of rank in the prescribed
manner~

(b) a fine not exceeding one month's pay;
(c)

severe

reprimand~

(d) reprimand;

(e) admonition:

(f) where the offence has occasioned any expense, loss or

damage, stoppages.
(5) Where the commanding officer or the appropriate
superior authority deals with a charge summarily and
considers that the accused is guilty, then, if be intends to
award a punishment of forfeiture of seniority of rank, a fine
or stoppages(a) a finding shall not be recorded until the accused has
been afforded the opportunity of choosing to be tried
by court martial; and
(b) if the accused chooses to be tried by court martial, a
finding shall not be recorded but the prescribed steps
shall be ta ken with a view to the charge being tried
by court martial.
(6) Except where expressly provided by this Act, not
more t.han one punishment shall be awarded under this section
for one offence.
(7) Stoppages may be awarded either in addition to or
without any other punishment.

(8) A severe reprimand or a reprimand may be awarded
in addition to forfeiture of seniority of rank or a fine.
82. 0) After investigating a charge against a serviceman,
the commanding officer shall either(a) if the charge is one which he has power to deal with
summarily and he considers that the charge should
be so dealt with, deal summarily with the charge; or

Cbarges
against
servicemen .
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in any other case, take the prescribed steps with a
view to the charge being tried by court martial:
Provided that he may dismiss the charge if he is of the
opinion that it ought not to be further proceeded
(b)

with.
(2) Where the commanding officer refers the charge for
trial by court martial, the convening officer to whom the
cbarge is referred shall either(a) if the charge is one which he considers should be so
dealt with, take the prescribed steps with a view to
the charge being tried by court martial; or
(b) refer the charge back to the commanding officer with
a direction that it sball be dismissed or dealt with
summarily, and in any such case the commanding
officer shaH comply wilh that direction .
(3) The reference back of a charge in pursuance of subsection (2) of this section shaH be without prejudice to the
bringing of another charge if the appropriate superior authority
so directs or if the commanding officer thinks fit.
(4) Where the commanding officer deals with a charge
summarily and records a finding of guilty, the punishments
which he may award are, subject to the limitations hereinafter
provided, those set out in the following scale(a) if the accused is a warrant officer or a noncommissioned officer(i) dismissal from the armed forces;
(ii) reduction in rank to private or corresponding
rank, or any less reduction in rank;
(iii) forfeiture of seniority of rank in the prescribed
manner;
(iv) a fine of a sum not exceeding one month's pay;
(v) severe reprimand;
(vi) reprimand;
(vii) such minor punishments as may be prescribed;
(viii) admonition;
(ix) where the offence has occasioned any expense.
loss or damage, stoppages~
(b) if the accused is a serviceman other than a warrant
officer or non-commissioned officer(i) imprisonment for a term not exceeding forty-two
days or, if the accused is on active service, active

823
1968

Armed Forces

No. 60

service punishment for a period not exceeding
forty-two days:
Provided that, where more than one term
of imprisonment or active service punishment
is awarded in the course of the same hearing.
the terms shaU not exceed forty-two days in the
aggregate;
(ii) dismissal from the armed forces;
(iii) a fine of a sum Dot exceeding one month's pay;
(iv) such minor punishments as may be prescribed;
(y) admonition~

(vi) where the offence has occasioned any expense,
loss or damage, stoppages.

The punishment of(a) dismissal;
(b) reduction in rank of a warrant officer; and
(c) reduction in rank of senior sergeant or sergeant or
corresponding rank to private or corresponding rank,
are subject to confirmation by the Commander.
(6) Except where expressly provided by this Act, not
more than one punishment shall be awarded under this section
for one offence.
(7) Where a serviceman is sentenced to imprisonment he
may in addition be sentenced to dismissal from the armed
forces.
(8) In the case of a warrant officer or non-commissioned
officer, a severe reprimand or reprimand may be awarded in
addition to forfeiture of seniority of rank or a fine.
(9) Where an offender is on active service on the day
of the sentence, a fine may be awarded in addition to active
service punishment.
(10) Stoppages may be awarded either in addition to or
without any other punishment.
(5)

(11) Minor punishments may be awarded in addition to

a fi.ne.
83. (1) Where a charge has been dealt with summarily
and has not been dismissed, the reviewi.ng authority may at
any time review the fincling or award.
(2) Where on a review under this section it appears to
th e reviewing authority expedient, by reason of an y m i"take

R evie w of

summa ry
findings
an d awards.
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of law in the proceedings on the summary dealing with the
charge or of anything occurring in those proceedings which
in the opinion of the authority involved substantial injustice
to the accused, to do so, the authority may quash the finding;
and if the finding is quashed the authority shall also quash the
award.
(3) Where on a review under this section it appears to
the reviewing authority that(a) a punishment awarded was invalid or was too severe:
or
(b) where the award included two or more punishments.
those punishments or some of them could not validly
have been awarded in combination or are, taken
together, too severe,
the authority may vary the award by substituting such punishment or punishments as the authority thinks proper. being a
punishment or punishments which could have been included
in the original award and which in the opinion of the authority
are not more severe than the punishment or punishments
included in 'the original award.
(4) ]n this section, "the reviewing authority" means(a) any officer superior in command to the officer who
dealt summarily with the charge; or
(b) the Commander; or
(c) the Chief of Defence Staff, if the Commander was
involved in the summary proceedings; or
(d) the Defence Council.
PART VIIl-CoURTS MARTIAL

Constitution oj Courts Martial
Trial by
cou rl ros rtia 1.

84. Subject to this Act, a court martial shaH have power
to try any person subject to this Act for any offence which
under this Act is triable by court martial, and to award
for such 8n offence any punishment provided by this Act for
tha t offence.

Officers

85. (1) A court martial may be convened by the Chief of
Defence Staff or by the Commander.
(2) An order convening a court martial shall be signed
either by the Chief of Defence Staff or by the Commander
or by an officer not below the rank of major or corresponding
rank authorized in writing by the Chief of Defence Staff to
sign such orders on behalf of the Chief of Defence Staff or the
Commander.

ha ving pow er

to conveno
court m artial.
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(3) An order convening a court martial and purporting
to be signed by the Chief of Defence Staff, the Commander
or an officer authorized under subsection (2) of this section
shall, in proceedings be presumed to have been so signed,
and in the last-mentioned case the officer shall be presumed
to have been duly authorized, until the contrary is proved .

86. (1) A court martial sha1l consist of a president and
not less than two other members:
Provided that a court martial shall consist of a president
and not less than four other members if0) an officer is to be tried; or
(ii) the only punishment or the maximum punisbment
which can be awarded in respect of the charge before
the court is dea th.
(2) The president of a court martial shall be a person
who(a) is an officer not below the rank of major or corresponding ran k :
Provided that, if the convening officer i.s of
opinion tbat such an officer having suitable qualities
is Dot available having regard to the exigencies of
the service, and records his opinion in a written
statement (which shall be conclusive of his opinion),
the president may be an officer not below the rank
of captain or corresponding rank; and
(b) has been an officer for a period of not less than five
years or for periods amounting in the aggregate to
not less than five years,
appointed in writing by the convening officer.

Constitution
of court
martial.

(3) The other members of a court martial shall be persons
who have been officers for a period of not less than two years
or for periods amounting in the aggregate to not less than two
years, appointed in writing by the convening officer, and at
least two of them shall be of or above the rank of captain
or corresponding rank.

87. 0) The convenlng officer shall not be a member of
the court martial which he convenes.
(2) An officer who, at any time between the date on
wruch the accused was charged with the offence and the date
of the trial, has been the accused's commanding officer,
and any other officer who has investiga ted the charge against
the accused, or who under service law has held or been one of
the persons holding an inquiry into matters relating to the

Disq ualificatioN
for membership of
court m artia l.
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subject-matter of the charge against the accused, shall not
be a member of the court martial which tries that accused,
nor shall he be judge advocate at the court martial.
Place for
sitting of
court rna nia!.

88. (l) A court martial shall sit a t such place,
whether within or outside Kenya, as is specified in the order
convening it.
(2) If the convening officer directs a court martial which
is sittjng at SOIDe place to sit at some other place. or if a
court martial sittjng at some place considers it requisite in the
interests of justice to sit at some other place. it may adjourn
for the purpose of sitting at that other place.

Appointmen(

89. There shall be a judge advocate at each court
martial. who shall be a magistrate, an advocate or a person
having magisterial experience, appointed by the Chief Justice.

of judge
!ldvocate

Provisions Relating to Trial
Cballenge.

90. (l) An accused about to be tried by a court martial
shall be entitled to object, on any reasonable grounds, to any
member of the court. whether appointed originally or in place
of another member.
(2) To enable the accused to avail himself of the right of
objection conferred by subsection (1) of this section, the
names of the members of the court shall be read out in the
presence of the accused before they are sworn, and he shall
be asked whether he objects to any of those members.
(3) Every objection to a member made by an accused
shall be considered by the other members of the court.
(4) If the objection is to the president and not less than
one-thjrd of the other members of the court anow it. the court
shall adjourn and the convening officer shall appoint another
president.
(5) If the objection is to any other member of the court
and not less than one-half of the members entitled to vote
allow it, the member objected to shall retire and the vacancy
may be, or if the number of members would be reduced
below the legal minimum shall be, filled in the prescribed
manner by another officer.

Oath! and
affirmation!.

91. (1) An oath shall be administered to every member
of a court martial, to the judge advocate and to any person
attending as officer under jnstruction, shorthand writer or
interpreter.

827

1968

No. 60

Armed Forces

(2) Every witness before a court martial shall give
evidence on oath:
Provided tbat(i) if a child called as a witness does not in the opinion
of the court understand the nature of the oath. his
evidence may be received unsworn if in the opinion
of the court he is sufficiently intelligent to justify
his evidence being received and understands the
duty of speaking the truth, but where rus evidence is
given unsworn on behalf of the prosecution the
accused may not be convicted upon that evidence
unless it is corroborated by some other material
evidence supporting it and implicating the accused;
and
(ii)

if a person objects to being sworn on the ground either
that he has no religious belief or that the taking of
an oath is contrary to his religious belief, or if it is
not reasonably practicable to administer an oatb
to a person in the manner appropriate to his religious
belief, he shall make an affirmation instead.

0) An oath or affirmation required to be made under
this section shall be in the prescribed form and shall be
administered at the prescribed time, by the prescribed person
and in the prescribed manner.
92.

(J)

Subject to this section, a court martial shall sit

in open court and in the presence of the accused.
(2) A court martial may sit in closed court if it considers
it necessary or expedient in the interests of the administration
of justice to do so; and without prejudice to that power a
court martial may order that, subject to any exceptions the
court may specify, the public shall be excluded from all or
any part of the proceedings of the court if it appears to the
court that any evidence to be given or statement to be made
in the course of the proceedings or that part, as the case may
be, might otherwise lead to disclosure of any information
which might directly or indirectly eodanger national security.
(3) A court martial shall sit in closed court while
deliberating on its finding or sentence on any charge.
(4) A court martial may sit in closed court on any other
deliberation amongst its members.

Court martia I
sit in
open court.

to
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(5) Where a court martial sits in closed court, no person
shall be present except the members of the court and such
other persons as may be prescribed.
Evidence

93. (]) The rules as to the admissibility of evidence to be
observed in proceedings before courts martial shall be the
same as those observed in civil courts, and no person shall
be required in proceedings before a court martial to answer
any question or to produce any document which he could
not be required to answer or produce in similar proceedings
before a civil court.
(2) Notwithstanding subsection (1) of this section. a
statutory declaration shall, in a trial by court martial, be
admissible as evidence of the facts declared in it in a case
where, and to the extent to which, oral evidence to similar
effect would be admissible in that trial:
Provided that a statutory declaration shall not be
admitted in evidence in a trial by court martial on behalf of
either the prosecution or the defence(i) where the declaration is put forward on behalf of
the prosecution, unless a copy of the declaration has.
not less than seven days before the commencement
of the trial, been delivered to the accused; nor
(ii) where the declaration is put forward on behalf of
the defence, unless a copy of the declaration has, not
less than seven days before the commencement of
the trial, or within such shorter period as the court
may allow, been delivered to the commanding officer
of the accused; nor
(iii) in any case. if, within three days before the commencement of the trial or such longer period as the
court may in special circumstances allow, the
accllsed or the commanding officer of the accused
has delivered a n06ce in the prescribed form to the
other of them requiring lhat oral evidence shall be
given instead of a statutory declaration; nor
(iv) in any case, if the court martial is of the opinion that
it is desirable in the interests of justice that oral
evidence should be given instead of a statutory
declara tion and records that it is of that opinion.
(3) A COllrt martial shall take judicial notice of aU
matters of common knowledge, includjng all matters within
the general service knowledge of the co ur t, and of all other
rna tters of which judicia I notice would be taken in a civil
court.
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94. A witness before a court martial or any other
person whose duty it is to attend the court is entitled to the
sa m e immunities and privileges as a witness before the High
CourL

Privileges
of witnesses
and others.

95. .W here in Kenya any person other tban a person
subject to this Act-

Contempt of
cou rt ma rtial

(a)

having been duly summoned to attend as a witness
before a court martial, fails to comply with the
summons; or

an oath when duly required by a
court martia.! to do so; or

(b) refuses to swear
(c)

refuses to produce any document in his custody or
under his control which a court martial has lawfully
required him to produce; or

(d) refuses. when

a witness, to answer any question which

a court martial has lawfully required him to answer;
or
(e) wilfully insults any person who is a member of a court

martial or a witness or any other person whose duty
it is to attend the court, while tbat person is acting
as a member of the court or is so attending, or
wilfully insults any such person as aforesaid while
that person is going to or returning from the proceedings of the court; or
(f) wilfully interrupts the proceedings of a court martial

or otherwise misbehaves before the court or
(g) does any other thing which would, if the court martial
bad been a court of law having power to commit for
contempt. have been contempt of that court,
the president of the court martial may in writing report the
contempt to any court of law having jurisdiction in the place
where the contempt is alleged to have been committed, being
a court having power to commit for contempt, and that court
of law may thereupon inquire into the reported contempt
and. after hearing any witnesses who may be produced
against or on behalf of the person charged with the contempt.
and after hearing any statement that may be offered in defence,
punish or take steps for the punishment of that person i.n the
same way as if he had been guilty of contempt of the court to
which the contempt is reported.

by civilian.
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96. 0) An accused charged before a court martial with
an offe nce under Part V of this Act may, if it is not proved
that the offence was committed in circumstances involving (J
grea te r p un ishme nt, be convicted of the offence as baving
been comm itted in circumsta nces involving a less pu nishmen t.

convict of
offence otb t' r
tha n that
charged

1968

(2) An accused charged before a court martial with an
offence m ay be convicted of attempting to commit that offence.
(3) An accused cbarged before a court martia l with
attempting to commit an offence may be convicted o n that
charge notwithstanding that it is proved that be actuaJI y
committed the offence.

(4) Where an accused is charged before a court mart ia l
under section 69 of this Act with attempting to commit a
civil offence, he may be convicted on that charge notwithstanding that it is proved that he actually committed the
civil offence.
(5) Where an accused is charged before a court martial
with an offence under section 69 of this Act, and(a) the corresponding civil offence is one in proceedings
for which, if he had been tried by a civil court for
committing the offence in Kenya, he might ha ve been
convicted of another civil offence; and
(b) the court finds that he has committed that oth r ivil
offence,

he may be convicted of an offence under the said section 69
in respect of the commission of that other civil offence.
(6) An accused cbarged before a court martial with one
of the offences specified in the first column of the First
Schedule to this Act, may be convicted of the offence bearing
the same number in the second column of that Schedule.
Dissolution
of cour1
martial.

97. (1) If, whether before or after the trial has begun,
it appears to the convening officer necessary or expedient in
the interests of the administration of justice that a court
martial should be dissolved, the convening officer may by order
dissolve the court martial.
(2) Without prejudice to the generality of subsection 0)
of this section, if after the trial has begun(a)

the court is, by reason of the death of one of the
members or for any other reason. reduced below the
legal minimum, the convening officer shall dissolve

the court;
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it is represented to the convening officer that owing

to the sickness or other incapacity of the accused
it is impracticable ha ving rega rd to all the circumstances to con tinue the trial within a reasonable
time. the convening offi cer may dissolve the court.
(3) If after the trial bas begun th e pres ident of the court
dies or is otherwise unable to attend a nd the court is not
reduced below the legal minimum, then(a) if the senior of the other members of the court is not
below the rank of captain or corresponding rank.
the convening officer may appoint him president of
the court and the trial shall proceed accordi ngly; and
(b) if he is not, the convening officer shall dissol ve the

court.
(4) Where a court martial is dissolved under this section,
the accused may be tried by another court martial.

98. (1) Subject to this section, every question to be
determined on a trial by court martial shall be determined
by a majority of the votes of the members of the court.
(2) In the case of an equality of votes on the finding.
the court shall acquit the accused.
(3) A conviction where the only punishment which the
court can award is death shall not have effect unless it is
reached with the concurrence of all members of the court; and,
where all the members do not concur in a conviction in such
a case. the court shall be dissolved and the accused may be
tried by another court.
(4) Where the accused is convicted and the court has
power to sentence him either to death or to some other
punishment. sentence of death shall not be passed without
the concurrence of all the members of the court.

Decision of
co urt martial.

(5) In the case of an equality of votes on the sentence, or
on a ny question arising after the trial bas begun, except the
finding. the president of the court shall have a second or
casting vote.
99. (1) Without prejudice to section 92 of this Act, the
lfinding of a court martial on each charge shall be announced
in open court.
(2) A conviction shall be, and shall be announced as
being. subject to confirmation.

Finding and
sentence.
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(3) The sentence of a court martial, together with any
recommendation to mercy, shall be announced in open court,
and every sentence of a court martial shall be, and shall be
announced as being, subject to confirmation.

Finding of Insanity
Where
accused
incapable
of making
defence .

100. (I) Where, on the tria1 of a person by court martial,
the court is of the opinion that he is of unsound mind and
consequently incapable of making his defence. the court shall
so find.
(2) A finding under subsection (1) of this section shall
not have effect until it is-

confirmed by an officer who would have had power to
confirm a finding of guilty made by the same court
martial; and
(b) promulga ted.
(a)

(3) Where a finding under subsection (1) of this section
has been confirmed and promulgated, it shall forthwith be
reported to the President, and the accused shall be kept in
custody during the President's pleasure in such place and
manner as the President may direct, and pending the
Presidenes directions tbe accused shall be kept in service
custody.
Where

accused
insane.

101. (I) Where, on the trial of a person by court martial,
the court is of the opinion that he did the act or made the
omission charged but was insane so as not to be responsible
for his acts or omissions at the time when the act was done
or the omission was made, it shall make a special finding that
the accused was guilty of the act or omission charged but was
insane as aforesaid when he did the act or made the omission.
(2) Where under subsection (1) of this section the court
or the confirming officer comes to or substitutes a finding of
guilty but insane, the confirming officer or the reviewing
authority, as the case may be, shall not have power to
substitute for tha t finding a finding of guilty; but otherwise the
provisions of tbis Act as to revision, confirmation and review
(and in particular the provisions which confer power to
substitute for a finding any other finding which could have
been come to by the same court martial) shall apply in relation

to a finding under subsection

(1)

in rel·ation to a finding of guilty.

of this gection as they apply
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(3) Where a finding under subsection (1) of this section
has been confirmed and promulgated, it shall forthwith be
reported to the President, and the accused shall be kept in
custody during the President's pleasure in such place and
manner as the President may di.rect, and pending the
President's directions the accused shall be kept in service
custody.

Punishments
102. (I) The punishments which may be awarded to an
officer by sentence of a court martial are, subject to the
limitations hereinafter provided . those set out in the following
scale(0)

death;

(b) imprisonment;
(c)

dismissal from the armed forces;

(d)

reduction in rank by one rank;

(e) forfeiture

of seniority of rank m

the prescribed

man nee
Cf) a fine not exceeding the equivalent of three months'
pay;
(g) severe reprimand or reprimand;

(h) admonition;

W where the offence has occasioned any expense, loss or
damage, stoppages;

and in relation to an officer references in this Act to punishments are references to those punishments.
(2) For the purposes of this Act, a punishment specified
in any paragraph of the scale contained in subsection (1) of
this section shall be treated as less than the punishments
specified in the preceding paragraphs, and greater than those
specified in the succeeding paragraphs, of the scale.
(3) Except where expressly provided by this Act. not
more than one punishment shall be awarded under this section
for one offence.
(4) Stoppages may be awarded either in addition to or
without any other punishment.
(5) A severe reprimand or a reprimand may be awarded
in addition to forfeiture of seniority of rank or a fine.

Punishment
of officers.
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(6) Where an officer is sentenced by a court martial to
imprisonment, he shalt also be sentenced to dismissal from the

armed forces; and, if the court martial fails to sentence him
to such dismissal, the sentence of imprisonment shall not be
invalid but shaH be deemed to include a sentence of such
dismissal.
Punishment of

servicemen .

103. (1) The punishments which may be awarded to a
serviceman by sentence of a court martial are, subject to the
limitations hereinafter provided, those set out in the following
scale(0) death;
(b) imprisonment;
(c)

dismissal from the armed forces;

(d) where the offender is on active service on the day of

the sC'ntence, active service punishment for a period
not exceeding ninety days;
(e) in the case of a warrant officer or non-commissioned
officer, reduction in rank to private or corresponding
rank, or any less reduction in rank;
(j) in the case of a warrant officer or non-commissioned
officer, forfeiture of seniority of rank in the prescribed manner~
(g) a fine not exceeding lhe equivalent of three months'
pay;
(h) in the case of a warrant officer or non-commissioned
officer, severe reprimand or reprimand;
(i) admonition;
(k) where the offence has occasioned any expense, loss or

damage, stoppages.
(2) For the purposes of this Act, a punishment specified
in any paragraph of the scale contained in subsection (1) of
this section shall be treated as less than the punishments specified in the preceding paragraphs, and greater than those
specified in the succeeding paragraphs, of the scale.
(3) Except where expressly provided by this Act, not
more than one punishment shall be awarded under this section
for one offence.
(4) Where a serviceman is sentenced by a court martial to
imprisonment, he may in addition be sentenced to dismissal
from the armed forces.
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(5) Where a warrant officer or non-commissioned officer
is sentenced by a court martial to imprisonment or active
service punishment. he shall also be sentenced to reduction in
rank to private or corresponding rank; and, if the court martial
fails to sentence him to such reduction in rank. the sentence
sbaU not be invalid but shall be deemed to include a sentence
of such reduction in rank.
(6) In the case of a warrant officer or non-commissioned
officer, a severe reprimand or a reprimand may be awarded
by a court martial in adrution to forfeiture of seniority of rank
or a fine.

(7) Where an offender is on active service on the day of
tbe sentence, a fine may be awarded in addition to active
service punishment.
(8) Stoppages may be awarded by a court martial either
with or without any other punishment.
(9) Active service punishment shall consist of such duties
or drills (in addition to those which the offender might be
required to pertorm if he were not undergoing punishment)
and such loss of privileges, as may be prescribed, and may
include confinement in such place and manner as may be
prescribed and such personal restraint which is necessary to
prevent the escape of the offender as may be prescribed.

104. (1) The following provisions shall have effect where
a person has been convicted by court martial, or having been
dealt with summarily has been found guilty, of unlawfully
obtai.ning any property, whether by stealing it, by receiving or
retaining it knowing or having reason to believe it to have
been stolen, hy fraudulently misapplying it or by any other
means.
(2) If any of the property unlawfully obtained has been
found in the possession of the offender, it may be ordered to
be deHvered or paid to the person appearing to be its owner.
(3) If there has been found in the possession of the
offender any property (other than money) appearing to have
been obtained by him by the conversion or exchange of any
of the property unlawfully obtained, the property may be
ordered to be delivered to the person appearing to be the
owner of the property unlawfuHy obtained.

Restitution or

compensation
for theft, etc.
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(4) Where money is found in the possession of the
offender, whether or not it appears to have been obtained as
aforesaid, or any payor other money is due or is to become
due to the offender, an order may be made that the person
appearing to be tbe owner of the property unlawfully obtained
shall be paid a specified sum out of that money as or towards
compensation for the loss caused to him by the offence, in so
far as not otherwise made good under this Act or by the
recovery of the property unlawfully obtained.
(5) Where any of the property unlawfully obtained has
been sold or given in pawn to some other person who did not
then know that it had been unlawfully obtained , an order may
be made that that other person, upon restoring to its owner the
property sold or given as aforesaid, shall be paid a specified
sum out of any money found in the possession of the offender
(whether or not the money appears to be proceeds of the sale
or giving in pawn) or out of any payor other money due or
to become due to the offender, as or towards compensation for
the loss caused to him in consequence of the sale or giving in
pawn.
(6) Where any of the property unlawfully obtained has
been given in exchange to some other person who did not then
know that it had been unlawfuIly obtained, an order may be
made that that other person, upon restoring to its owner the
property given as aforesaid, shall have restored to him the
property given by him in exchange for the property unlawfu1ly
obtained.
(7) An order under this section may be made by the court
martial by whom the offender js convicted or by the commanding officer or appropdate superior authority making the finding
of guilty, as the case may be, or by the confirming officer or
by any reviewing authority; and in this section "appearing"
means appearing to the court, officer or authority making the
order.
(8) An order made under this section by a court martial
shall not have effect until it is confirmed by the confirming
officer; and the provisions of this Part as to the confirmation.
revision and review of the proceedings of court martial shall
apply to an order under this section as they apply to a
sentence.
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(9) The operation of an order under this section shall be
suspended(a) if an application for leave to appeal to the Higb Court
against the conviction is duly lodged. until either the
application is finally refused or is withdrawn or the
appeal is determined or abandoned;
(b) in any other case, until the expiration of the period
prescribed under Part IX of this Act as the period
within which such an application may be made,
and where the operation of such an order is suspended by this
section(i) it shall not take effect if the conviction is quashed on
appeal;
(ii) the High Court may by order annul or vary the order
although the conviction is not quashed;
(iii) the prescribed steps shall be taken for the safe
custody, during the period during which the operation of the order is suspended, of the property
ordered to be restored or the money ordered to be
paid.
(10) Notwithstanding subsection (9) of this section an
order under this section shall not be suspended, so far as it
relates to the restoration of property to the person appearing
to be its owner, if the court, officer or authority making tbe
order directs to the contrary in any case in which the title to
the property appears to be undisputed.

(1) An order under this section shall not bar the right

of any person, other than the offender or a person cJaiming

through him, to recover any property delivered or money paid
in pursuance of the order from the person to whom it is
delivered or paid.

Promulgation-Petitions
lOS. Any finding, sentence, determination or other thing
required by this Act to be promulgated shall be promulgated
either by being communicated to the accused or in such other
manner as may be prescribed or as the confirming officer or
reviewing authority, as the case may be, may direct.
106. (1) At any time after a court martial has convicted
and sentenced a person, but not later than the prescribed time
after confirmation is completed, the convicted person may in
the prescribed manner present a petition against the conviction
or the sentence or both.

Promulgation

of linding
or sentence .

Petition
against
finding or
sentence.
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(2) Where the person is sentenced to death, the sentence
shall not be executed until his case has been reviewed under
section III of this Act.

Confirmation. Revision and Review
Conviction
a nd sentence
to be
confirmed.

Powers of

confirming
officer.

107. Where a court martial convicts a person of an
offence, the record of the proceedings of the cou rt martial shall
be transmitted to a confirming officer for confirmation of the
conviction and the sentence of the court.
108. (I) A confirming officer shall deal with the convic¥
tion and sentence of a court martial either(0)

by withholding confinnation, if he is of opinion that
tbe findi.ng of the court is unreasonable, or cannot be
supported, having regard to the evidence, or involves
a wrong decision on a question of Jaw, or that on any
ground there was a miscarriage of justice; or

(b)

by confirming the conviction or sentence; or

(c) by referring the conviction or sentence or both for

confirmation to a higher confirming officer; or
(d) by directing that a court martial shall revise the
viction under section 110 of this Act.

con~

(2) Instead of withholding confirmation of the conviction,
a confirming officer may. if(a) some other conviction could have been validly made
by the court martial on the charge before it; and
(b)

he is of opinion that the court martial must have been
satisfied of the facts necessary to justify that other
conviction)

substitute that other conviction, and if he does so he shall
consider in what manner, if at aU, the powers conferred by
subsection (4) of this section should be exercised.
(3) Where it appears to a confirming officer that a
sentence is invalid, he may instead of withholding confirmation
of the sentence substitute for it a sentence of any punishment
or punishments which could have been awarded by the court
martial, not being greater than the punishment or the greatest
of the punishments awarded by the court and not in his
opinion more severe than that punishment or those punishments.
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(4) In confirming a sentence, a confirming officer mayremit in whole or in part any punishment awarded by
the court martial; or
(b) commute any such punishment for one or more of the
punisrunents provided by this Act, being less than
the purushment commuted .
(5) In confirming a sentence, a confirming officer may
postpone the carrying out of the sentence for such time as he
considers expeclient, and a confirming officer may extend or
terminate any postponement made under this subsection.
(6) A conviction, finding or sentence substituted by the
confirming officer, or any sentence having effect after the
confirming officer has remitted or commuted punishment, shall
be treated for all purposes as a conviction, finding or sentence
of the court duly confirmed.
(7) The confinnation of a conviction or sentence shall not
be deemed to be completed until the conviction or sentence
has been promulgated; and in the event of any such substitu~
tion. remission or commutation as aforesaid the conviction,
finding or sentence shall be promulgated as it has effect after
the substitution, remission or commutation.
(8) Where the confioni.ng officer withholds confirmation,
the decision shall be promulgated and shall have effect as from
the date of promulgation.
(0)

109. (1) Subject to this section. the foJ]owing shall have
power to confirm the conviction and sentence of a court
martial, that is (0 say(0) the convening officer of the court martial or any officer
superior in command to bi.m; or
(b) failing him, an officer appointed by the Defence
Council to act as confinnlng officer. whether for a
particular case or for a particular class of cases.
(2) The following persons shall not have power to confirm
the conviction or sentence of a court martial(0) a person who was a member of the court martial;
(b) a person who as commanding officer of the accused
investigated the allegations against him. or who is for
the time being the commanding officer of the
accused;
(c) a person who, as appropriate superior authority,
investigated the allegations against the accused.

Confirming
officers .
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(3) An authorization authorizing the convening of a court
martial may reserve for confirmation by superior authority
convictions or sentences. or both, in such circumstances us
may be specified by or under the authorization, and the powers
conferred by subsection (1) of this section sha 11 be exercisa bie
subject to any such reservation.
(4) Where a person is convicted by a court martial held
on board a ship and is disembarked before the conviction or
sentence has been confirmed. it may be confirmed by any
officer having command over the person or over the area in
which he then is, being an officer having power to confirm
convictions and sentences of courts martial of the same kind .
Revision of
of
court manial.
~onvjc(ion

110. (1) A confirming officer may direct that a court
martial shall revise any conviction made by the court in any
case where it appears to him that(0)

the conviction was against the weight of evidence; or

(b) some question of law determined at the trial and

relevant to the conviction was wrongly detennined.
(2) Any such direction shall be accompanied by the necessary directions for the reassembly of the court, and shaH
contain a statement of the reasons for the direction.

(3) On a revision of a conviction, the court shall reconsider the conviction. and (unless the court adheres to it)
may substitute for it either a flnding of not guilty or any other
finding which the court could originally have made at the trial
in place of the conviction.
(4) On a revision of a conviction the court shall not have
power to hear further evidence.
(5)

adheres
another
stances.
original

Where on a revision of a conviction the court either
to the conviction or substitutes for it a conviction of
offence, or of the same offence in different circumthe court may substitute a different sentence for the
sen tence :

Provided that the court shaH not have power to substitute
a sentence of a punishment greater than the punishment or the
greatest of the punishments awarded by the original sentence,
or to substitute a sentence which in the opinion of the court
is more severe than the original sentence.
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(6) The confirming officer shall not have power to direct
the revision of any substituted conviction or finding come to
by the court on a previous direction of the confirming officer,
or the revision of the original conviction if adhered to by the
court on such a previous direction; but otherwise this Act shall
apply to the proceedings of the court on any such revision as
it applies to their deliberations on the original finding or
sentence. and any substituted conviction, finding or sentence
shall be treated for all purposes as an original conviction,
finding or sentence of the court:
Provided that the decision of the court on the revision
shall not be required to be announced in open court.
111. (1) A conviction or sentence which has been confirmed may at any time be reviewed by a reviewing authority,
and if after confirmation of a conviction or sentence a petition
is duly presented under section 106 of this Act against the
conviction or sentence then, subject to this section, the conviction or sentence shall be so reviewed as soon as practicable
after the presentation of the petition and after consideration of
the matters set forth in it:

Provided that if the petitioner also appeals or has
appealed under Part IX of this Act the review need not be
made or continued.
(2) The reviewing authorities for the purposes of this Act

are-(a)

the Defence Council; or

(b)

any officer superior in command to the confirming
officer.

(3) A conviction and a sentence of a court martial shall
not be treated as a conviction or a sentence of the court until
confirmed:

Provided that(i)

this subsection does not affect the keeping of the
accused in custody pencling confirmation, revision or
approval, or pending the disposal of a petition or
appeal; and

(ii)

a sentence of death passed on a person on active
service and the conviction in consequence of which
it was passed need not be reviewed if in the opinion

Review of
findi ngs and
sentences of
court ma rt ial.
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of the confirming officer it is essential in the interests
of discipline and for securing the safety of the force
with which the person sentenced is present that the
sentence should be carried out at once, and the COllfirming officer records that opinion on confirming
the sentence .
(4) On a review
authority may-

under this section. the reviewing

(a)

in so far as the review is of a conviction, quash the
conviction and, if the sentence relates only to the
conviction quashed, the sentence; or

(h)

in so f; lr as the rcvievv" is of

J

o:.;entencc. quash

lht.:

sentence; or
(c)

in any case . exercise the like powers of substituting
convictions and findings, substituting sentences and
remitting or commuting punishment as are conferred
on a confirming officer by Sll bsections (2), (3) and (4)
of section 108 of this Act,

and any substituted conviction, finding or sentence . or sentence
having effect after the remission or commutation of punishment, shall be treated for all purposes as a sentence of the
cou rt ell! JY conn rmed .
(5) Where a reviewing authority exercises any of the
powers conferred by subseclion (5) of this section, the determination of the authority shall be promulgated and shall have
effect as from the pron1ulga tinn thereof.

R eco nside ra f ion
of senten $ of

im rrisonmenl.

112. (I) A sentence of imprisonment may be reconsidered
by the Commander: and if on any such reconsideration it
appears that the conduct of the offender since his conviction
has been such as to justify remission of the sentence, whether
in part or in whole, the Commander may remit it accordingly.
(2) The power to reconsider a sentence may be exercised
at any time after confirmation, anel where after a review a
sent"ence remains effective it shall be reconsidered at such
intervals as may be prescribed :

Provided th3t deby in complying with this subsection
does not invalicbte the sentence.
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Without prejudice to section 124 of this Act, a
sentence of death shall not be carried out unless jt has been
approved by the President:

No. 60
Dea l11 e n tence

requ ir es
President 's
<l p p ro val.

Provided that a sentence of death passed on a person on
active service may be carried out without the approval of the
President under that subsection, where in the opinion of the
confirming officer it is essential in the interests of discipline and
for securing the safety of the force with which the person
sentenced is present that the sentence should be carried out at
once , and the confirming officer records th a t opinion on
confirm.ing the sentence.

114. (1) The record of the proceedings of a court martial
shall be kept in the custody of the Commander for the prescribed period.
(2) Subject to this section, a person tried by a court
martial shall be entitled to obtain from the Commander on
demand at any time within the prescribed period a copy of the
record of the proceedings of the court, on payment of the
prescribed fee.
(3) Where a person tried by court martial d.ies within the
prescribed period, his personal representative or any person
who in the opinion of the Commander ought to be treated as
his personal representative for the purposes of this section
shall, subject to this section, be entitled to obtain from the
Commander on demand at any time within the prescribed
period a copy of t.he record of the proceedings of the court.
on payment of the prescribed fee .
(4) If a per on ap plies for a copy f the record of any
p roceedin g" u nder subsection (2) or subsection (3) of this
section, and the Minister certifies that it is requisite for reasons
of security that th e p ro ceedings or a part thereof should not
be disclosed, the applicant shall not be entitled to a copy of
the proceedings or of that part.
(5) In this section , "the prescribed period", in relation to
any person tried by court martial, means the period of five
years beginning with the date of his acquittal or, where he was
convicted, of the promulgation of tbe conviction and sentence
or, where a conviction was not confirmed. of the promulgation
of the withholding of confirmation:

Provided that, where t he proceedings relate to two or
more cha rges and the person t r ied was acquitted on one or
mor~ of the cbarge a nd convicted o n another or others, the
prescrihed period shall be the period of five years beginning

e lls- tollyof

cou rt mania l
rec rds and
right of
a cclIsed to

copy.
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with the date of the promulgation of tbe conviction or convictions and the sentence thereon or of the withholding of confirmation of that convjction or those convictions.
(6) A reference in this section to the record of the proceedings of a court martial includes a reference to the record
of any proceedings with respect to the confirmation, revision

or review of the conviction and sentence of the court martial.
PART IX-ApPEALS FROM COURTS MARTIAL
!\ ')I'e ~d 10
I-I igh COLI,\'

115. (1) Subject to this Part, where a person has been
convicted by a court martial(a) the person convicted may, with the leave of the High

Court given pursuant to section 116 of this Act.
appeal to the High Court against the conviction, or
against the sentence, or against both;

in any case, within forty
days of the promulgation of the conviction, appeal to
the High Court against the sentence.

(b) the Attorney-General may,

C2) Subject to this Part, where a person has been acquitted
of a charge by a court martial, the Attorney-General may,
within forty days of the promulgation of the acquittal, appeal
to the High Court against the acquittal.
Application
for le;]VC
1(\ ;] np(' ~ll,

116. (1) Leave to appeal to the High Court shall not be
given unless an application is made by or on behalf of the
appellant, and lodged with the registrar, within forty days of
the promulgation of the conviction.
(2) An application for leave to appeal shall be in the prescribed fonn and shall specify the grounds on which leave to
appeal is sought, and shall gjve such other particulars as may
be prescri bed.
(3) Except in the case of a convicbon involving sentence
of death, the High Court may extend the period within which

an application for leave to appeal must be lodged, whether
that period has expired or not.
(4) In considering whether or not to give leave to appeal,
the High Court shall have regard to any expression of opinion
made by a judge advocate that the case is a fit one for appeal,
and, if any such expression is made, may without further pro·
ceedings give leave to appeal.
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(5) Where the High Court dismisses an application for
leave to appeal, it may, if it considers the application frivolous
or vexatious, order that any sentence passed by the court
martial shall run from the day on which the Court dismisses
the application.
117. An appellant may, if he
in writing in the prescribed fonn.

~o

desires, present his case

118. (1) SUbject to section 119 of this Act, the High
Court shall allow an appeal against conviction and quash the
conviction if it considers tbat the conviction(a) is unreasonable; or
(b) cannot be supported, having regard to the evidence; or
(c) involves a wrong decision on a question of law,
or that on any ground there was a miscarriage of justice, and
otherwise it shall dismiss the appeal:

Ap pel lant
m a y present
ca se in
wri ting.
Dete rm in :lli on
o f a ppea l
in ordinary

cases.

Provided that tbe High Court may, notwithstanding that
it considers that the point raised in the appeal might be
decided in favour of the appellant. dismiss the appeal if it
considers that no substantial miscarriage of justice has actually
occurred.
(2) The Court shall allow an appeal against acquittal and
convict the accused if it considers that(a) the evidence was such that the person acquitted should
ha ve been convicted; or
(b) the acquittal involves a wrong decision on a question
of law,
and shall pass such sentence as it thinks proper. and otherwise
it shall dismiss the appeal; and section 96 of this Act shall
apply as it applies to a trial by court martial.
(3) On an appeal against sentence, the Court may reduce
or increase the sentence or alter the nature of the sentence, as
it thinks proper.

119. (1) If the High Court considers that an appeUant(0) was not properly convicted on a particular charge
brought against him before the court martial which
tried him; but
(b) was properly convjcted on some other cha rge so
brought. then, if the sentence passed by the court
martial on the appellant was not one which could

Powers of
Court in
spe ia J cases.
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lawfully be passed for the offence of which he was
convicted on that o[her charge, the High Court shatl
pass on the appe]]ant such sentence as it thinks
proper, in substitution for the sentence passed on him
by the COLlrt martial.
(2) Where an appeIIant has been convicted of an offence,

and(a) the court martial by which he was tried could lawfully

have convicted him of some other offence; and
(b)

it appears to the High Court that the court martial
must have been satisfied of facts which proved him
guilty of that other offence,

the High Court may, instead of aUowing or dismissing the
appeal, substitute for the finding of the court martial a finding
of guilty of the other offence and pass on the appelJant such
sentence as it thinks proper (being a sentence which could
lawfuUy have been passed for that other offence and not one
of greater severity), in substitution for the sentence passed on
him by the court mal1ial.
(3) Where(a) an appellant has been convicted of an offence com-

mitted in circumstances invo1ving the greater of two
punishments, and it appears to the High Court that
the court martial ought to have found run1 guilty of
an offence as being committed in circumstances
involving the less punishment; or

has been convicted of an offence and it
appears to the High Court that the court martial
ought to have convicted him of the offence subject
to exceptions or variations,

(b) an appellant

the High Court may, instead of allowing or dismissing tbe
appeal, substitute for the conviction a conviction of the offence
as being committed in cjrcllmstances involving the less punishment or, as the case may be, a conviction of the offence subject
to exceptions or variations, and pass on the appellant such
sentence as it thinks proper (being a sentence which could
lawfully have been passed for the offence specified or involved
in the substituted finding and not one of greater severity) in
substitution for the sentence passed on him by the court
martial.
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(4) If on an appeal the High Court considers that the
appellant did the act or made the omission charged but was
insane so as not to be responsible for his acts or omissions at
the time when the act was done Of the omjssion was made. it
shall quash the conviction and substitute a special finding that
the appellant was guilty of the act or omission charged but was
insane as aforesaid when he did the act or made the omission,
and section 101 (3) of this Act shall apply accordingly_
(5) Tbe term of any sentence of imprisonment passed by

the High Court under this section shall, unless the High Court
otherwise directs, run from the time from which it would have
run if it had been passed in the proceedings appealed against,
and a sentence passed by the High Court shall be deemed
for the purposes of this Act to be a sentence passed by the
court martial and confirmed _

120. The High Court may appoint a person with special
or expert knowledge to act as assessor. if the Court considers
that such knowledge is required for tbe proper determination
of an appe<lI before it.

C ou rt m ay

ap poi nt
a ~sessor.

121. A determination by the High Court of an appeal
or other matter which it has power to determine under this
Part shall be final, and no appeal shall lie from the High Court
to any other court.

A ppea ll O
be f-I na l.

122. An appellant shall not be entitled to be present at
the bearing of an appeal or at any proceedings preliminary or
incidental to such an appeal, except where(a) rules of court provide that he shall have the right to
be present; or
(b) the High Court gives him leave to be present;

P roceed ings
to be beard
in a bsence
o f appell a nt.

and accordingly any power of the High Court under this Part
to make a determination or pass a sentence may be exercised
notwithstanding the absence of the appellant.

123. Where a person appeals against his conviction, the
Attorney-General shall make arrangements for the defence of
the appeal.
124. Where a person is convicted by court martial and
sentenced to death(a) the sentence shall not be executed until after the

expiration of the period within which an application

Defence on
appeal.

Per on
sentenced
to death
to have
op port u nity
to a p peal.
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for leave to appeal to the High Court against the
conviction may be lodged; and
(b) if such an application is duly lodged, the sentence shall
not be executed until either the application is
finally refused or is withdrawn or (if it is granted)
the appeal is detennined or abandoned:
Provided that the foregoing provisions of this section do
not apply to a sentence of death passed on a person on active
service, where in the opinion of the confirming officer it is
essential in the interests of discipline and for securing the
safety of the force with which the person sentenced is present
that the sentence should be carried out at once, and the
confirming officer records that opinion on confirming the
sentence.
Removal of
prisoner.

Composition

of Court.
Furnishing
of documen!~ .

Dutie<; of
regis! ra 1'.

125. An a ppeUant, when in custody. shall be taken to,
kept in custody at and brought back from any place at which
he is entitled to be present for the purposes of this Part in the
prescribed manner, and the High Court may order him to be
taken to any prescribed place for the purpose of any proceedings of the High Court.
126. Upan the hearing of an appeal under this Part, the
High Court sha]J consist of one or more judges.

127. In the case of an appeal, or an application for leave
to appeal, under this Part, it shall be the duty of the Commander to furnish to the registrar, in accordance with rules of
court, a record of the proceedings of the court martial (including any proceedings with respect to the confinnation,
revision or review of the conviction and sentence of the court
martial, and any petition presented by the person convicted.
128. (l) The registrar shall take all necessary steps for
obtaining the determination of an application or appeal under
this Part, and shall obtain and lay before the Higb Court in
proper fonn all documents, exhibits and other things relating
to the proceedings before the court martial willch appear
necessary for the proper determination of the application or
appeal.
(2) The registrar shall furnish the necessary forms and
instructions relating to applications for leave to appeal under
this Part to any person who asks for them, to persons in

charge of prisons and to such other persons as he thinks fit;
and every person in charge of a prison shall cause the

fOnTIS
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and instructions so furnished to be placed at the disposal of
persons imprisoned who desire to make application for leave
to ap peal under this Part .

129. N othing in this Part affects the exercise of the
President's p rerogative of mercy _

130. Su bject to this Part and to any rules of court. tb e
provisions of the C rim inal P rocedure Code relating to the
hearing of appeals from subordinate courts shall apply to tb
hearing and detennination of appeals under this Part.
PART X -

S:lving

lJ I

prcrogall \":7
f mer ·
Procedur
Cap . 7':

PROVIS IONS C ONCERNING TRIAL AN D P UNISHMEN T

131. Subject to sections 108 (5). 116 (5) and 135 of this
Act, a sen tence of impri sonment or of active ser vice p unishment in respect of an offence under P art V of this Act shall
run from the beginning of the day on which sentence was
originally p ronounced by the court martial or was originally
awarded by the comma nding officer, as the case may be :

l" ommt:oI:Cnl 111

f se.n lence 01
Irnpri<.onmcnr

l

Provided tha t. where a perso n after being convicted or
found guilty of a n offence is convicted or found guilty of
another offence either befo re sentence is p assed upon him
under the first conviction or befo re the exp iration of that
sentence, a ny sentence of imp risonment or active service
punishmen t which is p assed u pan him in respect of the su bsequent conviction shall be executed after the expiration of the
former sentence, unless the court martial or other a uthority
imposing tbe sentence directs that it shall be execu ted cont..:urrently with the former sentence or any part thereof.

132. (1) Where a person serving a sentence of imp ri sonment in respect of an offence under Part V of tbis A ct becomes
unlawfully at large d uring the currency of the sentence, no
account shall be taken, in calculating the p eriod f or which he
is liable to be imprisoned in p ursuance of the sentence, of the
time beginning with the day on which he became a t large a nd
end ing with the day on which he is taken into service cus tody
or the custody of a civil authority or (not having been taken
into such custody) returns to the place in which he was
imprisoned before he became unlawfully at large =
Provided that, if he satisfies the prescribed authority that
during any part of such time he was in the custody of a civil
authority otherwise than on account of an offence committed

DUralion 01

sentence of
imprisonmellt
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by him while unlawfully at large. such part shall not be dis~
regarded in calculating the period for which he is liable to be
imprisoned in pursuance of the sentence.
(2) In subsection 0) of this section, "civil authority"
means an authority, other than a service authority, of Kenya
or of a foreign country (including a police officer). authorized
by law to detain persons.
(3) A person who(a) is serving a sentence of imprisonment in a civil prison

in respect of an offence under Part V of tills

Act~

(b) after being temporarily released under some law,

and

is at

large at any time during the period for which be is
liable to be imprisoned in a civil prison in pursuance
of his sentence,
shall be deemed to be unlawfully at large if the period for
which he was temporarily released has expired or if an order
recalling him has been made in pursuance of that law.
(4) Without prejudice to subsection (1) of this section,
where any person serving a sentence of imprisonment for an
offence under Part V of this Act has in the prescribed circum~
stances been temporarily released on compassionate grounds,
no account shall be taken , in calculating the period for which
he is liable to be imprisoned in pursuance of the sentence, of
the time beginning with the day after tbat on which be is
released and ending with the day on which he is required to
return to custody.
(5) A person who
(a)

is-

released as mentioned in subsection (4) of this section
for any period; or

(b) otherwise allowed out of service custody, in pursuance

of regulations made under this Act. for any period
or subject to any condition,
shall. on failure to return at the expiration of the period or to
comply with the condition, be treated for the purposes of subsection 0) of this section as being unlawfully at large.
ServIce of

!enten ce of
Imp risonment.

133. Where a sentence of imprisonment is passed on or
awarded to a person for an offence under Part V of this Act,
the person's commanding officer shall cause him to be sent to
a prison and the superintendent or other person in charge of
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the prison shall receive him and imprison him until he has
served his sentence or the person is otherwise JawfuUy required
to be delivered from the prison.

134. A person who is sentenced to death or imprisonment, and who is committed or transferred to a civil prison
shaU while in that prison be imprisoned and otherwise dealt
with in the same manner as a person imprisoned therein under
a similar sentence of civil court.

Comm ittal (0
ci vil prison .

135. 0) Without prejudice to section 108 (5) of this Act.
a confirming officer, in confirming a sentence passed by a court
martial on a serviceman, may order that the sentence shall be
suspended wholly or in part.

Suspension of
ent cnce or

(2) A commanding officer may recommend to the Commander that a punishment awarded on a case being dealt with
summarily shall be suspended wholly or in part, and the
Commander may order that the sentence be suspended wholly
or in part accordingly.

(3) A sentence passed on or punjshment awarded to a
serviceman which is not for the time being suspended may,
on the review or reconsideration of the sentence or punishment, be suspended wholly or in part by order of the au thority
reviewing or reconsidering the sentence or punishment.

(4) The suspension under t.ills section of a sentence o r
pun.ishment may (without prejudice to its again being reeffected) be terminated on review or reconsideration of a
sentence or punishment by an order of the authority review~
ing or reconsiderin g the sentence or punishment.
(5) A sentence or purushment which is suspended shaH be
reviewed, under section 83 or section 111 of this Act, at
intervals of not more than three months, and if the suspension
is not previously terminated it shall be remitted by the reviewing authority after not more than one year from the date of
award.

(6) Where, while a person's sentence or puniShment is
suspended under this section. the person receives a sentence
or punishment for a fresh offence, the suspended sentence or
punishment shall be reviewed; and, if the reviewing authority
terminates the suspension it shall direct whether the two
sentences are to run concurrently or consecutively.

pu n i ~ hm ent.
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(7) Without prejudice to the further suspension of the
subsecrion
(5) of this se(r io/l of the suspension of that sentence or
punishment shall not be affected by the latter sentence or
punishment not being confirmed or by its being quashed.
c~H li cr sentence ~Ir punishment. terminalion under

(8) Where the sentence or punishment of a person in
cllstody is suspended, he shall thereupon be released, and no
suspended sentence or punishment shall be executed until. the
suspension is terminated.
')~I1tenCe o f
imprisonm en

pa ssed Qllhitk
Kenya .

I II Jell1 111 r v
I ,)r person

.[,·I ing
\\:1

lind," ;

r r:J 111.

136. Where a person is sentenced by a court martial held
ou tside Kenya to imprisonment for a term exceeding forty-two
days, he shall be returned to Kenya as soon as practicable
after the sentence has been confirmed.
137. N o action shall lie in respect of anythi ng done by
any person in pursuance of a sentence of imp risonment for an
offence u nder Part V of this Act, if the doing thereof would
have been lawful but for a defect in any warrant or other
instfUll).ent made for the purposes of that sentence.

P l nnlo)r
..:eIL:l il l
(.](.:t5 hy

J ocuOl cn (.I [ Y
C·vil \ence

138. (1) The fo llowing p rovisions shall have effect with
respect to evidence in p roceedings under this Act, whether
before a court martial. a commanding officer, the appropriate
superior au thority, a cou rt or otherwise .
(2) A document pu rporting to be a copy of th e attestation
paper signed by any person and to be certified to be a true
copy by a person stated in the certificate properly to have the
custody of the attestation pa per shall be evidence of the
enlistment of the person a ttested .
(3) The attes tation paper purporting to be signed by a
person on his enlistment shall be evidence of his having given
the answers to q uestions which he is therein recorded as having
given.

(4) A

lette r, return or other document stating that a

person(0) wa~

or was not serving at any piHticular lime or durin~
any particular period in the armed forces or in any
particular service of the armed forces or part thereof,
or was discharged therefrom at or before ~tny particular time: or
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(b) held or did not hold at any particular time any
particular rank or appointment in any particular
service of the armed forces, or had at or before any
particular time been attached, posted or transferred
to the armed forces or any particuJar service of the
armed forces or part thereof. or at any particuJar
time or during any particular period was or was not
serving or held or did not hold any rank or appointment in any particular country or place; or

(c) was or was not at any particular time authorized to
use or wear any particular decoration , badge, wo und
st.ripe or emblem,
hall, if purporting to be issued by or on behalf of the
President, tbe Chief of Defence Staff or the Commander, or by
a person authorized in writing by any of them , be evidence of
the matters stated in the document; and, in this subsection,
"the armed forces" includes the Kenya Military F orces.
(5) A record m ade in any service book or other prescribed document, being a record made in pursuance of this
A ct or otherwise in pursuance of service duty, and purporting
to be signed by tbe commanding officer or by any person
whose duty it was to make the record, shall be evidence of the
facts stated therein; and a document purporting to be a copy
of any such record (including the signature thereto) and to be
certified to be a true copy by a person stated in the certificate
properly to have the custody of the service book or other
prescribed docu ment shall be evidence of the record.

(6) A document purporting to be issued by order of the
President, the Chief of Defence Staff or the Commander and
to contain instructions or orders given or made by the
President, the Chief of D efence Staff or the Commander shall
be evidence of the giving of the instructions or making of the
orders and of their contents.
(7) A certificate purporting to be signed by or on behalf
of the President or the Chief of Defence Staff, or by a person
authorized in writing by either of them, and stating-

(a) that a decoration of a description specified in or

annexed to the certificate is a service decoration; or
(b)

that a badge, wound stripe or emblem of a description
specified in or annexed to the certificate is one
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supplied or authorized by the President or the Chief
of Defence Staff,
shall be evidence of the matters stated in the certificate.
(8) A certificate purporting to be signed by a person's
commanding officer or by an officer purporting to be authorized by him to give tbe certificate, and stating the contents of,
or of any part of, standing orders or other routine orders of a
continuing nature made for(a)

any formation or unit or body of men of the armed
forces; or

(b)

any command or other area, garrison or place; or

(c)

any aircraft, ship or train,

shall in proceedings against that person be evidence of the
matters stated in the certificate.
(9) A certificate purporting to be signed by the President
that any unit is a unit of the armed forces shall be conclusive
evidence of the facts stated therein.

(10) A certificate purporting to be signed by a person's
commanding officer stating that such person is or is not a
member of any unit of the armed forces shall, in proceedings
( ga inst sllch person . be evidence of fhe facts S[iJ tcd in such
certificate.
Ploo t 01
ou{com e

ci \'il tridL

139. (1) Where a person subject to this Act has been tried
by a civil court (whether at the time of the trial he was su bject
to this Act or not), a certificate of the court(0) that the person has been tried by the court for a

particular offence;
(b) as to the result of the trial;
(c) as to what judgment or order was given or made

by

the conrt:
(d) that other specified offences were taken into considera-

tion at the trial,
shall for the purposes of this Act be evidence of the matters
so certified.
(2) A document purporting to be a certificate under this
section and to be signed by a judge or a magistrate shall, unless the contrary is shown, be taken to be such a certificate.
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140. (1) The original proceedings of a court martial
purporting to be signed by the president of the court shall, on
production from proper custody, be admissible in evidence
before a court martial or a civil court.

No. 60
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p r oceeding~

o f cour
m. rtial

(2) A document purporting to be a copy of the record of
the proceedings of a court martial or of any part thereof and
to be certified to be a true copy by a person stated in the
document properly to have the custody of the record shall be
evidence of the record or of that part thereof.
141~ (1)

Subject to section 142 of this Act, where a person
subject to this Act has committed, or is reasonably suspected
of having committed, an offence under Part V of t.his Act, he
shall in relation to that offence or suspected offence be treated,
for the purposes of the provisions of this Act relating to
arrest, keeping in custody, investigation or charges, trial and
punishment by court martial (including confirmation, review
and reconsideration) and execution of sentences, as being still
subject to this Act notwithstanding that he may have ceased
to be subject to tbjs Act.
(2) Where a person(a)

is, by virtue of subsection (1) of this section, treated as
being still subject to this Act and is in service
custody; and

(b) while in such custody (whether before or after trial)

commits, or is reasonably suspected of having committed, an offence which, if be were actually subject
to this Act, would be an offen~ under Part V of this
Act,

h ,hall, in relation to that offence or suspected offence, be
treated, for the purposes of the provisions of this Act
mentioned in subsection (1) of this section and the provisions
of this Act relating to dealing summarily with charges. as
having been subject to this Act when the offence was committed or is suspected of having been committed and as
continuing to be Sil bject to this Act thereafter.
(3) Where by virtue of either or both of subsections (I) and
(2) of this section a person is treated as being at any time
subject to this Act, such treatment shall extend to him-

(a) if he holds any rank in the armed forces, as to a

person baving that rank;

Tria l of
offence after
offender

t:cases to
be subject
10 Acl
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in any other case, as to a person baving the rank
which be held when he was last actually subject to
this Act:

Provided that, when he bas been sentenced for the offence
in question and the sentence has been confirmed, the said
treatment shall extend to him (in any case) as an officer or
serviceman, as the case may be.
(4) Where apart from tbis subsection any provIsIon of
this Act would under subsection (3) of this section apply to a
person, in relation to clifferent offences, as to a person having
different ranks. it sball apply to him as to a person having the
lower or lowest of those ranks.
l Ul1llal ion
o f lime
f or [rial
() o ffences.

142. (1) A person shall not be tried by court martial o r
have a charge against him dealt with summarily for an offence
under Part V of this Act, other than an offence under section
25, section 26 or section 31 (1) (a) of this Act, unless the trial
is begun within three years after the commission of the offence ,
a ny period during which he was illegally absent or a prisone r
of war being disregarded:
Provided that(i) in the case of an offence under section 69 of this Act,

where any written law requires that proceedings fo r
the corresponding civil offence shall be brought
within a particular time, that time limit shall apply to
the trial of the offence under tbat section instead of
three years (the same periods being disregarded); and
(ii) subject to any time limit applicable by virtue of paragraph (i) of this proviso, a person may be tried by

court martial for a civil offence committed outside
Kenya notwithstanding that it was committed more
than three years before the beginning of the trial, if
the Attorney-General consents to the triaI.
(2) A person shall not be tried by court martial or have
a cbarge against him dealt with summarily for an offence under
Part V of this Act, other than an offence under section 25,
section 26 or section 31 (1) (a) of this Act, unless the trial is
begun within three months after he ceases to be actually
subject to this Act, or the trial is for a civil offence committed
outside Kenya and the Attorney-General consents to the triaL
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(3) Where a person who bas committed an offence under
section 31 0) (a) of this Act (otherwise than on active service)
has since the offence served as a member of the armed forces
continuously in an exemplary manner for not less than three
years. he shaIl not be tried for that offence.

143. (1) Nothing in this Act restricts the offences for
which a person may be tried by a civil court, or the jurisdiction of a civil court to try a person subject to this Act fo r an
offence other than an offence under Part V of this Act.

T rials by
civil

cot\rt~

(2) Where a persoo(a) is tried by a civil court for a civil offence; and
(b)

has already been $entenced to or awarded punishmen t
for an offence under Part V of this Act consisting of
an act or ontission that constitutes (whether wholly
or in part) the civil offence.

section 63 of the Interpretation and General Provisions A ct
shall be construed as if the words "bu t shall not be liable to be
punished twice for the same offence" were omitted theref rom ,
but the civil court shall, in sentencing the person, have rega rd
to the punishment imposed in respect of the offence un der
Part V of this Act .

144. (1 ) Where a person subject to thlS Act(a) ha s been tried for an offence by a com petenl civ il
court or under Part V of this Act, or bas ha d a n
offence committed by him taken into consideration
by any sllch court or by a court martial in senten cing
him~ or
( b) ha s been charged with an offence under Part V of this
Ac t, and has had the charge dism issed, or ha been
fou nd guilty on the charge, by his com ma nd in g
officer or the appropriate superior authority; Of
«() has had an offe nce condoned by his comm a ndi ng
officer,

he shall not be liable in respect oE that offence to be tried
by court martial or to have the case dealt with summarily.
(2) For the purposes of this section(a)

a person shal1 not be deemed to have been tried fo r
an offence under Part V of this Act jf confirmation
is withheld of a finding that he is guilty of the offence;

Persons not
to be tried
under this A L:I
for offences
a lreadY
disposed at.
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a person sha/I not be deemed to have had an offence
committed by him taken into consideration by a court
martial in sentencing him if confirmation of the
sentence of the court martial is withheld or the
sentence is quashed;
(d a case shall be deemed to have been dealt with summcnily by the commanding officer or appropriate
superior <lulhorjty notwithstanding that the finding
of that officer or authority has been quashed, or the
award of that officer or authority quashed or varied.
on the review thereof;
(r/) an offence shall be deemed to hCJve been condoned by
the commanding officer of a person aUeged to have
committed {he otfence if, and only If, that officer
or Clny officer authorized by him in relation to the
alleged offence has with knowledge of alt relevant
circLlmst,lDces informed him that he wii1 not be
c: h() rged therewi th ~
(e) a perso n ordered under section 52 (2) of this Act to
be imprisoned for an offence under that section shall
be deemed to have been tried by court martial for
the offence.
(3) Where confirmation of a finding of guilty is withheld,
the accused shall not be tried again by court martial for the
offence unless the order convening the second court martial is
issued not later than twenty-eight days after the promulgation
of the decision to withhold confirmation.
(4) Except as provided by the foregoing provisions of this
section, proceedings for an offence under Part V of this Act
(whether before a court martial or before a commanding officer
or appropriate superior authority) shall not be barred on the
ground of condonation .
(b)

PART XIh)ll..:illlIC~

anti

J~J l1 C( inns

:

gener.li
Pilwis ion <..

FORFEITURE AND DEDUCTIONS

145. (1) No forfeiture of the pay of an officer Of serviceman shall be imposed unless it is authorized by this Act. and
no deduction from such pay shall be made unless it is authorized by this Act or prescribed .
(2) Notwithstanding that deduction is ordered from the
pay of an officer or serviceman, he shaU (subject to any forfeiture) be allowed to remain in receipt of pay at a rate not
less than that prescribed for the purposes of this section.
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(3) Notwithstanding that forfeiture of pay of an officer
or serviceman for any period has been ordered, he shall be
allowed to remain in receipt of pay at a rate not less than that
prescribed for the purposes of this section. but any amount
wh ich he should have forfeited for (hat period may be
recovered from him by deduction from pay after the end of
the period.

(4) Any amoun t authorized

(0

be deducted from tbe pay

of an officer or serviceman may be deducted from any balance
(whether or not representing pay) which may be due to him
as an officer or serviceman, and references in this Act to the
making of deduc tio ns from pay shall be construed accordingly.

146. (1) The pay of an officer or serviceman shall be
fo rfeited(a)

for any day of absence in circumstances which constitute an offence under section 31 or section 32 of this
Act or, if tbe Chief of Defence Staff or an officer
authorized by him so directs, for any day of other
absence without leave (other than absence by reason
of having been captured by the enemy)~

(b)

for any day of imprisonment or active service purushment to which he is sentenced by a court martial or
which is awarded by his commanding officer or the
appropriate superior authority, or imprisonment of
any descrip60n to which he IS liable by virtue of a
sentence or order of a civil court;

(c)

where he is convicted or found guilty of an offence
under Part V of this Act, for any day (whether before
or after he is convicted or found guilty) on which he
is in hospital on account of sickness or injury certified by a medical officer to have been occasioned by
the offence.

(2) The pay of an officer or serviceman shall be forfeited
fo r any day of absence by reason of his baving been captured
by the enemy, if the Defence Council is _,Hi fi d that(a)

he was captured t.hrough disobedience of orders or
wilful neglect of his duty; or

(b)

having been captured he failed to take any reasonable
steps available to him to rejoin the armed forces; or

(c)

while in captivity he served with or aided the enemy
in the prosecution of hostilities or in the taking of

Forfeicun:
of pay for
ab ence
f rom duty
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measures calculated to influence morale, or in any
other way whatsoever not authorized by international
usage_
(3) Time shall be computed for the purposes of this
section (and in particular. as to the counting or d isregardin g Il l'
parts of days) in the prescribed manner.
DedulllUll "
tor rcn.tlrie, _

Cl)I1l\ll-ll:>a{10n

for loss
occasioned by
w rongfu I act

or neglige ce_

147. (J) Where a fine is imposed on an officer or serv iceman under this Act, the amount of the fine may be deducted
from his pay .
('2) Where an orncer Of serviceman is charged with II
civil offence (whether within or outside Kenya) and is
sentenced or ordered by the court to pay any fme, penalty,
damages, compensarion or costs. and the whole or part thereof
is met by a paymen t made by or on behalf of any service
authority, the amounJ of the payment may be deducted from
his pay.
148. 0) Wit.hout prejudice to the provisions of this Act
as to the imposition of stoppages as a punishment, the following provisions shall have effect where, after the prescribed
investigation. it appears to the Commander or an office r
authorized by him in writing that any loss of, or damage to,
public property has been occasioned by any wrongful act or
negligence of an officer or serviceman (in this section referred
to as the person responsi bJe).
(2) The Commander or au fhorized officer may order the
person responsible to pay a specified sum as or toward s
compensation for the loss or damage, and any such sum may
be deducted from his pay, so far as it has not otherwise been
paid by the person responsible.
(3) No order shall be made under subsection (2) of this
section if, in proceedings before a court martial, the command~
ing officer or the appropriate superior authority, the person
responsible(a) has been exonerated by a finding that he was not
guilty of the wrongful act or negligence in question ~
or
(b) has been awarded stoppages in respect of the same loss
or damage,
but othenvise the fact that such proceedings have been
hrought in respect of the wrongful act or negligence in
ljuestion shall not prevent the rn ,~king of ClI1 order under suh-

section

(2)

of this section_
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149. (1 ) Where damage occurs to any premises in which
one or more units of the armed forces, or parts of such units,
are q uartered or billeted, or any fixtures, furniture or effects in
or belonging to such premises are damaged or lost, a nd it
appears on investigation in the prescribed manner that the
damage or loss was occasioned by the wrongful act or
negligence of persons belonging to any of the units or parts
of units but that those persons cannot be identified. any person
belonging to any of the units or parts of units may be required
to contribute in the prescribed manner, towards compensation
for the damage or loss, such amount as may be determined to
be just, and the amount may be deducted from his pay.
(2) Subsection (1 ) of this section extends to vehicles, air·
craft, shi ps and trains in which un it or pa rts of units of the
arm d force are being transported, and reference to premises,
quartering and occupation shall be construed accordingly .

Dedu lions
for ba rrack
damage .

150. A forfeiture or ded uction imposed under any of sections 146, 147, 148 and 149 of this Act or under regulations
made under thi s A ct may be remitted by the Commander. or
by such authority as may be p rescribed.

R eml "sion o f
forfeitures
and d eduction ... ,

PART XII-

BILLET ING AND REQUlsmONING OF VEJ-llCLES

B illeting

151. At any time when this section is in operation by
\. irtue of an order under section 168 of this Act, an officer not
below the rank of major or correspondi ng rank commanding a
unit of the armed forces may, if he considers it necessary for
the purpose of securing accommodation for mem bers of the
armed forces or their vehicles, issue a billeting order requiring
the police officer in charge of police for a specified area to
provide billets at specified places in that area for a specified
number of members of the armed forces, or fo r a specified
number of vehicles of the armed forces, or for both , and this
sub~Part shall apply accordingly.

BiUeting
order:; .

152. (1) Billets for peTS os may be rcqu ir d to be
provided(a) in any hotel (whether licensed or not) or in any other
premises occupied for the purposes of a business
consisting of or including the provision of sleeping
accommodation for reward; or
(b) in any other building to which the public habitually
have access, whether on payment or otherwise, or
which is wholly or partly provided or maintained out
of public funds; or

Prem ises in
which bil!c(\
may be
requ ired ,
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(c) in any dwelling, outhouse. warehouse, barn or stables,
but not in any other premises.

(2) Billets for vehicles may be required to be provided in
any building or on any land.
Billeti ng .

153. (1) Where a billeting order has been produced to the
police officer in charge of police for the specified area, he shall,
on the demand of the officer commanding a unit of the armed
forces, or on the demand of an officer or serviceman authorized
in writing by such an officer, billet on the occupiers of premises
which fall within section 152 of this Act, and are at one of the
places specified in the billeting order, such number of persons,
vehicles as may be required by the officer or serviceman, not
exceeding the number specified in the billeting order.
(2) The police officer in charge of police shall exercise his
functions under this section in such manner as in his opinion
will cau se least hardship to persons on whom billeting takes
place.
(3) The police officer in charge of police may, to such
extent and subject to such restrictions as he thinks proper,
a uthorize any police officer to exercise his functions under this
section on his behalf, and the foregoing provisions of this
section shall apply accordingly.

An :ommoc\3tion
be p rovid ed ,
a nd paymen l
Iherefor.
10

154. (1) Where persons are billeted in pu rsuance of Zl.
billeting order, the occupier on whom they are billeted shaU
furnish such accommodation and meals as the officer or
serviceman demanding the billets may require, not exceeding
such accommodation and meals as may be prescribed.

(2) Where vehicles are billeted in pursuance of a billeting
order, the occupier on whom they are billeted shall furnish
standing room for the vehicles.
(3) Where persons or vehicles have been billeted in
pursuance of a billeting order, they may continue to be billeted,
so long as section 15t of this Act is in operation. for such
period as is requisite, and the allotment of the billets among
the persons or vehicles concerned may be varied from time to
time.
(4) The occupier on whom any person or vehicle is
billeted shall be entitled to receive the prescribed payment for
the billeting:
Provided that no payment shall be required in respect of
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vehicles billeted otherwise than in a building unless the land
on which they are billeted(i) has its surface made up for the passage or parking of
vehicles; and
(ii) is not land where vehicles are normally allowed to
stand free of charge irrespective of the person. by
whom they are owned or driven.
(5) Payment for billeting shall be made(a) at least once in every seven days, where the billeting
continues for more than seven days; and
(b) before the persons billeted finally leave, or the vehicles
are finally removed from, the premises where they
are billeted.

155. In relation to premises of which there is no
occupier, this sub-Part shall apply as if the person entitled to
possession thereof were the occupier.
156. (l) Any person who(a) is aggrieved by having an undue number of persons

W here no
oc upi('r.

A ppeals aga in t
I iileting.

billeted upon him in pursuance of a billeting order;
or
(b) claims that by reason of special circumstances be
should be exempted from having persons so billeted
on him, eit.her generally or on a particular occasion,
ma y a ppJy to a tribunal consisting of a person or persons
appoin ted by the Miruster .
(2) On an application under subsection (1) (a) of this
'erion. the tribunal may direct that such number of the
pe rsons billeted as may seem just shall be billeted on some
o ther occupier. or may dismiss the application .
(3) On an application under subsection (1) (b) of this
secti o n, the tribunal may grant such exemption as may seem
just, or may dismiss the application.
(4) An application under subsection (1) of this section
shall not affect billeting pending the determination of the
application.

157. (1) Where any damage is caused to any premises
by the bilJeting of persons or vehicles in pursuance of a
billeting order. the occupier may recover from the Government compensation of an amount equal to the depreciation
of the premises caused by the damage.
(2) Where any person, other than the recipient of compensation under subsection (1) of this section, has any interest

C om pcn al i n

fo r da m age.
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in tue premises, being an interest the value of which is depreciated by the damage, he shall be entitled to recover' from
the recipient such part of the compensation as may be just.
(3) The Resident Magistrate's Court shaH have jurisdiction to deal with any claim arising under subsection (1) or
ub!l: ectio n (2) of this section_ irrespective of the am ount of
the claim .
Ap p ilL.l li Ur1 10

-.: iviliun,employed w ith

anned forces,
.lnu 10 aircrafl .
,hi . " l Ou h O;l h _

158. (l) In phlt io n to person s employed with the armed
forc e~

a nd not entitled under the forego ing provisions of thi .
sub-Part to be bill eted. bein g per. ons of , uch descriptions i::l .
may be prescribed, tho. e provisi ons sh aIl apply as they apply
in relation to mem bers of the ar med fo rces.
(2) T he foregoing provisions of this sub-Pa rt apply to
and in respe t of airc raft, ships and boats as they ap ply to
and in res pe t of vehicles. and in relation Lo 'hips a nd boats
"la nd " in cl udes wa te r.
Requisitioning oj Vehicles

Kt"q uisiti oning
urders.

159. At any time when this section is in operation by
virtue of an orde r made und er section 168 of this Act, an
offi cer not below the rank of maj or or ca rre 'pondi ng ran k
omman di ng a ny part of the armed forces may. if it i necessa ry in the interests of defence or public sa fety a nd the necessity is su ch as to alford reasonabl e justifi calion for the causi ng
o f a ny ha rds hip tha t may result to a ny person ha ving all
interes t in or righ t over the vehicl s. issue a req uisi tioning
rde r a ut horjzing the requisition ing of speci fied vehicles, or
of a specified number of vehicles of a specifi ed descripti on.
fro m among the vehicles in a spec ified area for meeting the
needs of any specified unit of the a rmed forces r any pa rt
thereof.

K nllll:-.;I i c' n i n:,;

160. (I ) A r quisili oni l1 !:! {) rdcr may be i~ ' lIed to the
officer cODlI11(l nciin g an y pa rt of the :l rm ed forces. an d tha
o ffi cer. or any offic r or servicema n a ut horized by him ill
writing, may give directions for the provision(a) in so far as the requisitioning order authorizes the
requisitioning of speci·fied vehicles of all or an y of
those vehicles;
(b) in so far as the order authorizes the requisitioning of
vehicles of a specified description, of the number of
vehicles of that description specified in the order or
any lesser number of such vehicles.

,_ >I \eh i L" k ~ .
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(2) A direction under subsection (I) of this section given
as respects a vehicle shall be a direction given to the person
having possession of the vehicle eirher(a) to furnish it immediately at the place where it is; or
(b) to furnish it at a place within one hundred miles from
the premises of tha t person, a t a time specified by
the officer or serviceman giving the direction:
Provided that no direction shall be given under paragrapb (b) of this subsection as respects a vehicle which is
neither mechanically propelled nor a trailer normally drawn
by a mechanically-propelled vehicle.
(3) If the officer to whom the requisitioning order was
issued, or any officer or serviceman Cluthorized by him In
writing«(I) is satisfied that a person who has been directed to
furnish a vehicle under subsections (J) and (2) of
this section has refused or failed to furnish it ill
accordance with that direction; or
(b) has reasonable grounds for believing that it is not
practica ble without und lie delay to give such a
direction to the person having possesslon of the
vehicle,
he may take, or authorize any officer or serviceman to take.
possession of the vehicle; and. where possession is taken of a
vehicle in pursuance of this subsection. this sub-Part shall.
with the necessary modifications. apply as if the vehicle had
been furn ished by the person ha vi ng possession of the vehicle
in accordance with a direction to furnish it immediately at
the place where it is, and . in particular, payment shall be
made therefor as if it had been so furnished.
(4) The police officer in charge of police for any area
specified in a requisitioning oreler shall, on being so requested
by or on behalf of the officer to whom the requisitioning
order was issued, give instructions for securing that so far as
practicable police officers will be available, if required, for
accompanying officers or servicemen requisitioning vehicles
in pursuance of the requisitioning order.
161. Where (\ vehicle h,l~ been furnished in pursuance
of a requisitioning orda. it may be retClined. so long as
section J 59 of this Act is in operation, for any period for
which it is required for a ny purpose connected with the needs
of the armed forces.

Period for which
vcl1ic le.- (0 he
reql.1isi rio ned.
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Provision of
vehicles for
purchase.

162. A requisitioning order may require any person to
furnish a vehicle for the purpose of its being purchased by
the Government.

Payment for
vehicles
requisitioned.

163. (!) The person by whom a vehicle is furnished in
pursuance of a requisitioning order, otherwise than for the
purpose of its being purchased, shall be entitled to be paid(a);) sum for the use of the vehicle calculated, by reference to the period for which possession of the
vehicle is retained, at the rate of payment commonly
recognized or generally prevailing in the area at the
time a t which the vehicle is furnished or, if no such
rate is readily ascertainable, at such rate as may be
just; and
(b) a sum equal to the cost of making good any damage
caused to the vehicle, not being damage resulting in
its total loss or damage attributable to fair wear
and tear, which may have occurred during the
period for which possession of (he vehicle is retained
and which has not been made good during that
period by the Government: and
(c) jf, during the said period, a total loss of the vehicle
occurs, a slim equal to the value of the vehicle
immediately before the occurrence of the damage
which ca used the loss,
and in paragraph (6) of this subsection "fair wear and tear"
means such fair wear and tear as might have been expected
to occur but for the fact that the vehicle was requisitioned.
(2) The person by whom a vehicle is furnished in pursuance of a requisitioning order for the purpose of its being
purchased shall be entitled to be paid the value of the vehicle
at the time at which it is furnished.
(3) Where a vehicle is furnished in pursuance of a
direction under section 160 (2) (b) of this Act(a) for the purposes of paragraphs (a) and (b) of subsection (1) of this section (if that subsection applies),
the period for which possession of the vehicle is
retained shall be deemed to begin at the time when
(he direction is given, and for the purposes of subsection (2) of this section (if that subsection applies)
the vehicle shaIl be deemed to ha ve been furnished
at tha t time:
(b) in addition to the payments provided for by subsection (I) or subsection (2) of this section, the
person by whom the vehicle is furnished shall be
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entitled to be paid the amount of any expenditure
reasonably incurred by him in complyjng with the
direction.
(4) Where a direction to furnish a vehicle is given under
section 160 (2) (h) of this Act. and after the giving of the
direction any damage occurs to the vehicle (whether or not
resulting in its total loss). if the damage prevents the vehicle
being furnished in accordance with the requisitioning order
the foregoing provisions of this section shall apply as if the
vehicle had been furnished and had been furnished otherwise
than for the purpose of its being purchased (notwithstanding
that it may have been required to be furnished for the purpose of its being purchased), subject however to the following
modifications, that is to say-(a) paragraphs (0), (b) and (c) of subsection (1) of this
section shall have effect as if for the period therein
mentioned there were substituted the period beginning with the giving of the direction and ending
immedia tely 3 fter the occurren'ce of the da mage;
(b) paragrapb (b) of subsection (3) of this section shall
have effect as if "in compJying with" there were
replaced by "by reason of anything done for the
purpose of complying with".
(5) Where a person is required by a direction to furnish
a vehicle(a) he shall notify the details of the requisitioning and
of any payment thereof to any person whom he
knows to have an interest in the vehicle; and
(b) any person having such an interest shall be entitled
to recover from him such part (if any) of the payment received by him for the vehicle as may be just.
(6) Wbere, during the period for which possession of a
vehicle is retained, a total loss of the vehicle occurs, then(a) for the purposes of paragraphs (a) and (b) of subsection (]) of this section, that period shall be
deemed to have come to an end immediately after
the occurrence of the loss; and
(b) 00 cIa im shall be made for the return of the vehicle
(if it still ex.ists), or for any payment in respect
thereof other tha n such as is provided for by subsection (1) of this section.
164. In deciding which. of alternative vehicles, is to be
specified in a requisitioning order or js to be the subject of a
direction under section 160 (1) (b) of this Act, the person

Avoidance of
hardship in

req uisi1 ioning
vehicle!.
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his opinion cause least hardship.
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165. If a magistrate is satisfied that ;) person has failed
to atford facilities for inspection which he has been required
to afford by or under regulations made under section
227 (I) (I) of this Act, he may issue a search warrant authorizing a named police officer to enter any premises within
which the facilities are required, accomptlnied by that person,
3t any time between six o'clock in the morning and nine
o'clock in the evening. and to inspect anylhing which may be
founci therein .
166. The persoll using a vehicle for the purpose of its
being furnished in pursuance of a direction under section
160 (2) (/)) of this Act sh<:lll be deemed, as respects any claim
in respect of injury or damage to any other person or
property, to be so using the vehicle as a servant of the Government, and section 4 of the Insurance (Motor Vehicles
Third Party Risks) Act shall not apply 10 the use of a vehicle
for that purpose .
167. (J) Subject to this section, t he foregoing provisions
of this sub-Part. except those provisions which relate only to
mechanically-propelled vehicles and trailers normally drawn
[hereby, apply to and in respect of aircraft, ships, boats.
horses , mules, donkeys, camels, fooel, forage. fuel and stores
ns they apply [0 and in respect of vehicles.
(2) Where stores are required for, and can be conveyed
with, a vehicle with respect to which a direction is given
under section 160 (2) (b) of (his Act, such a direction may b~
given as well in rclation to the stores as in relation to the
vehicle, and the foregoing provisions of this sub-PtHt shall
Zlpply accordingly:
Provided that section l63 (4) of this Act shall not apply,
but, if after the direction is given the furnishing of the stores
is prevented by damage to them or to the vehicle, sllch payment (if any) shalJ be mtlde in respect of the stores as may be
.i list ina II the ci ("Cll msta nces .
(3) In this sectIon, "stores" means any chattel (other
than a vehicle. aircraft, ship. bO(lL horse, mule, donkey or
camel. or food, forage or fuel) which is required for. or for
use in connexion with(0) persons, vehicles, aircraft. ships or boats billeted or to
be billeted in pursuance of a billeting order or
otherwise temporarily accommodated or to be
tempora rily <:lccolnmoda ted: or
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vehicles, aircraft, ships, boats. horses, mules, donkeys
or camels furnished or to be furnished in pursuance
of a requisitioning order.
Supplemental

Whenever it appears to the Minister that the
public interest so requires , he may, by order, direct that either
or both of sections 15 I and 159 of this Act shall corne into
operation for a specified period, either generally or in respect
of a specified area ) and that section or those sections, as the
case may be, shall thereupon come into operation and remain
til operation for the specified period.
168.

PART XTII -

Bring ing illlo
opera tio[l

sections (51
and 159.

CO\1MfSSJONTNG OF OFHCERS AND

ENLISTMENT OF SER vrCEMEN

169. (l) The Defence Council may, in the name of the
President. grant a commission in the armed forces to a citizen
of Keoya who has been recommended for a commission in
tha t service by a commissions board esta blished by regulations
made under this Act.
(2) Every person who is granted a commission shall, on
being granted the commission, take an oath of allegjance in
the form in the Second Schedule to this Act.
170. 0) A commission may be either(a) a regular commission; or
(b) a short service commission, that is to say a commission for a term of years not exceeding five in the
first instance.
(2) An officer holding a regular commission who retires
from the armed forces with a pension or gratuity shall thereupon be transferred to the reserve, and shall serve in it until
the age of(aJ fifty-five years in the case of an officer retiring with
the rank of colonel or corresponding rank or above;
or
(b) the age of fifty years in the case of a person retiring
with the rank of lieutenant-colonel or corresponding
Tank or below .
(3) An officer holding a short service commisslon who
completes the term of his commission with a pension or
gratuity sha ll 011 s uch completion be transferred to the regular
reserve and shall remain in it for a period of three years.

G ra nt of

commissions.

T e rm o f
commission .
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171. (1) The Commander may terminate the commission
of any officer during the first eighteen months of the officer's
actual commissioned service.

(2) The Defence Council may terminate the commission
of any officer of the rank of major or corresponding rank or
below.
(3) The President may terminate the commission of any
officer above the rank of major or corresponding rank or
above .
Recruiting
officers .

Enlistmcnl.

172. Any persall authorized in that behalf by the
Defence Counci.l may recruit servicemen into the armed
forces in the prescribed manner.

173. (1) A person offering to enlist in the armed forces
shall be given a notice in the prescribed form setting out the
questions to be answered on attestation and stating the general
conditions of the enlistment, (lnd C.l recfuitjng officer shall not
recruit any person unless that person satisfi~s him that he has
been given slIch a notice, understands it and wishes to enlist.
(2) A fecrui ting officer shall not recruit a person under
the apparent age of eighteen years unless written consent to
the enlistment has been given by his parents or guardian or,
vv·here his parents Of guardian are dead or unknown, by the
District Commissioner of the district in which the person
resides.

(3) A recruiting offlcer shall not recruit a person who is
not a citizen of Kenya.
(4) A person on attestation shall take an oath of allegi·
a !lce in the form in the Second Schedule to this Act.
Term of
enlistment .

174. (I) The term for which a person who has apparently attained the age of eighteen years may enlist shall be
one of the prescribed periods of colour service (not exceeding
twelve years) beginning on the date of his attestation.

(2) The period for which a person who has not apparently attained the age of eighteen years may enlist shall be
a period of colour service ending the prescribed number of
years after he attains the age of eighteen years (the prescribed
number not being greater than twelve).
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(3) In reckoning the service of a serviceman, there shaH
be excluded therefrom-

(a)

all periods during which he has been "bsent from his
duty by reason of(i) imprisonment; or
(ii) desertion; or
(iii) absence without leave exceeding seven days;

and
(b)

any period ordered by a court martial to be forfeited.

(4) A serviceman who is of good character, may. within
two years before completing his period of colour service, with
the approval of the competent service authority, re-engage for
such further period of colour service as may be prescribed:

Provided thar-, except as provided by subsection (5) of
this section. the further period of colour servlce, together with
the previous period of colour service, shaH not exceed a total
continuous period of twenty-one years' colour service from
the date of his original attestation or the date upon which be
apparently attained the age of eighteen years, whichever is
the later.
(5) A serviceman who has completed a period of twentyone years' colour service may, with the approval of the competent service authority. continue to serve from year to year
in a11 respects as if hi~ period of colour service were still
unexpired:
Provided that he may at any time give to his commanding officer three months' notice that he wishes to be discharged, and on the expiration of that notice be may claim
to be discharged.
(6) A serviceman who completes his period of colour
service (and any period by which his service is prolonged
under subsection (5) of this section or under section 175 of
this Act) or is otherwise discharged (other t.han under
section 176, section 177 or section 178 of this Act) shall there~
upon be transferred to the reserve, and shall serve in it for a
period of three years (or for any longer period which may be
provided for in his terms of enlistment or re-engagement),
but not in any case after he has completed twenty-one years'
colour service or has reached the age of forty-five years.
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Proiongl'ltiOll
of service.

175. Any officer who is due to retire or who completes
the term of his commission, and any serviceman whose period
of colour service expires, during a state of waf, insurrection.
hostilities or public emergency or at i:I time when he is on
active service may be retained in the armed forces and his
service prolonged for such further period as the competent
service a uthori ty with the a pprovJ I of the Minister may
determine.

Discharge.

176. A serviceman may be discharged by the competent
service authority at any time during his period of colour
service(a) if, within two years after the date of his attestation,
his commanding officer considers that he is unlikely
to be an efficient member of the armed forces~ or
(b) for activities or behaviour likely 10 be prejudicial to
the preserva I ion of public security; or
(C) if he is convicted of a clvil offence; or
(d) if he is pronounced by a medical officer to be rnentally
or physically unfit for further service: or
(e) on reduction of establishment; or
(j) a t his own req uest on compassiona te grounds; or
(g) if for any reason his services are no longer required;
or
(h)
(j)

H.i gh!

[0

Ill! rc h ~ l. c
Jl schargL".

Right to
di sch:Hge on
I educt ion 10
r;)nks .

if he i~ granled (1 C{)llllllisLon; or
if he is senlellc~d hy court martial to be c1isllli!',scd
from the a rilled forces.

t77. A serviceman may claim to be discharged at any
time within three months after the date of his attestation on
payment of the sum of two hundred shillings:
Provided tha 1(i) subsections (2) anu (5) of section 180 of this Act sbalJ
no(' JPply to a serviceman clischClrged under this
section;
(ii) no serviceman may claim to be discharged during a
stClte of war. insurrection. hostilities or public
emergency or at a time when he is on active service ,

17ft A warrant officer who is reduced to the rank of
private or corresponding rank may thereupon c1aim to be
discharged, except during a state of war, insurrection.
hostilities or public emergency or at a time when he is on
active service
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t 79. (I) Notwithstanding anything in this Part, a serviceman is not entitled to be discharged or transferred to the
reserve at a time when he has become liable, as a person
subject to this Act. to be proceeded against for an offen ce
under Part V of this Act.

No. 60
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(2) Notwithstanding anything in this Part, a serviceman
who is serving a sentence of imprlsonment in respect of an
offence under Part V of this Act is not entitled to be discharged or transferred to the reserve during the currency of
the sentence.

180. (I) Subject to this Part, every serviceman becoming
entitled or liable to be discharged sha11 be di charged with
all convenient speed, but until discharged he shall remain
subject to this Act.

M ode o f
d ischarge .

(2) When a serviceman who is entitled or liable to be
discharged is serving outside Kenya. he shall be returned to
Kenya free of cost with all convenient speed and shall be
discharged on his arrival there or, if be consents to his discharge being delayed, within six months after his arrival.

(3) A serviceman shall not be discharged unless his dis·.::harge has been authorized by order of the competent service
authority.
(4) Every serviceman shall be given on his discharge a
certificate of discharge containing the prescribed particu1ars.
(5) A serviceman who is discharged in Kenya shall be
entitled to be conveyed free of cost from the place where he
is discharged to the place stated in his attestation paper to
be the place where he was attested, or to any place in Kenya
at which he intends to reside and to which he can be conveyed
at no greater cost.

181. (J) Where c:i person has made the prescribed
declaration upon his attestation and has therea fte r received
pay as a serviceman(0)

the validity of his enListment shall not be called in
question on the grounds of any error or omission
in his attestation paper;

(h)

after the expiration of three months from the date on
which he made the declaration. he shall be deemed
to have beer validly enlisted notwithstanding any

Validity of
:lttestation
and enlistmellt.
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non-compliance with the requirements of this Act or
a ny other ma tter wha tsoever (not being a n error or
omission in his attestation paper), and he shall be a
serviceman until his discharge.
(2) Where a person has received pay as a serviceman
without having previously made the prescribed declaration
upon his a ttesta tion(a) he shall be a serviceman until discharged;
(b) he may claim to be discharged at any time within
three months after the first day in respect of which
he has received pay.

(3) Nothing in this section shall prejudice the determination of any question as to the term for which a person enlisted
or prevent the discharge of a person who has not claimed
his discharge.
PART
fransfcr 10
reserve .

XIV --THE

RESERVES

182. (I) Every officer and every serviceman who is liable
to be transferred to the regular reserve shall until transferred
remain subject to this Act.
(2) When an officer or a serviceman who falls to be
transferred to the regular reserve is serving outside Kenya,
he shall be returned to Kenya free of cost with all convenient
speed and shall be transferred to the regular reserve on his
arrival there or. if he consents to his transfer being delayed,
within six months afler his arrival.
(3) A serviceman who is transferred to the regular
reserve in Kenya shall be entitled to be conveyed free of cost
from the place where he is transferred to the place stated in
his attestation paper to be the place where he was attested,
or to any place in Kenya at which he intends to reside and
to which he can be conveyed at no greater cost.

Volunteer

reserve.

183. (l) The volunteer reserve, if the Defence Council
decides in pursuance of section 4 of this Act that there shall
be one, shall consist of such officers and servicemen as the
Defence Council determines.
(2) Commissions in the volunteer reserve shall be granted
and may be terminated in the same manner as is provided
in relation to the regular force by sections 169 and 171 of
this Act.
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(3) Servicemen may be enlisted into the volunteer
reserve, and when enlisted shall serve in the volunteer
reserve, in the same manner as is provided in relation to
the regular forces by sections 172, 173, 175, 176, I77, 178,
179, 180 and 181 of this Act, and those sections shall apply
mutatis mutandis in relation to enlistment and servicemen
enlisted into the vol unteer reserve as they apply to enlistment
and servicemen enlisted into the regular forces.

184. (I) Every reservist is liable to be called out for
training for a period not exceeding, or for periods not exceeding in the aggregate, twenty-eight days in anyone year.

Callin g out
reservists [or
ann llal training.

(2) A reservist, during any training for which he is cal1ed
out, may be posted or attached to and trained with any unit
of the armed forces.

185. (I) The President may, by notice in the Gazette, at
any time when he considers it necessary, callout reservists
(whether by class or by name) temporarily-

Calling out

reservists
temporarily .

(a) to strengthen the regular force in time of war; or
(b) to support the civil power in

the maintenance of
order in the event of disturbances, for a period not
exceeding twenty-eight days.

(2) The President in such notice may give or authorize
the Minister to give such directions as may seem necessary
or proper for facilitating the calling out of the reservists .

(3) Every such notice and all such directions sball be
obeyed. and every reservist called out by tbe notice shall
attend at the place and time appointed by the notice or the
directions, and after that time shall be deemed to be called
out on temporary service.

186. (l) At any time when Part III of the Preservation
of Public Security Act is in operation (whether generally or
in a part of Kenya). the President may, by proclamation, call
out reservists (whether by class or by name) on permanent
service, either generally or (as the case may be) in that part
of Kenya.
(2) The President in such proclamation may give or
authorize the Minister to give such directions as may seem
necessary or proper for facilitating the calling out of the
reservists .

CaWng

Oul

reser vist~

on

permanent

service.
Cap. 57.
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(.1) Every reservist who is an officer called out on penna ·
Dent service is liable 10 serve untH his services are no longer
required, but in any case not beyond the age limits specified
in section 170 (2) of this Act irrespective of whether he held
a regular commission or a short service commission, togeth~r
with such further period as the Minister may determine.
(4) Every reservist who is a serviceman called out on
permanent service is liable to serve as a serviceman until his
services are no longer requireu, but in any case not longer
than the remainder of his period of service in the reserve
together with such further period as the Minister may
determine.
J>l1lli~hmelll

for

n0J1-~1 t len da nee.

Record of
illega l
,!b~ cllce.

Relea se frOIl1
reserve on
completion of
service.

187. (I) Any reservist who, without Jea ve lawfully
granted or other reasonable excuse, fails to report when called
out under this PClrt shall(a) if called out under section J 84 or section 185 of this
Act, be guilty of absence without kave within the
meaning of section 32 of this Act:
(h) if called out under section 186 of this Act. be guilty.
according to the circumstances. of desertion \vithin
the meaning of section 31, or of a bsence without
leave within the meaning of section 32. of this Act.
(2) Section 70 of this Act a pplies to reservists who commit an otTence under this section as it applies to persons
olherwise subject to this Act.
188. Where a reservist fails to report when called out
and his absence continues for not less than twenty-one days.
an entry of such absence shall be made by an officer in the
service books. and such entry shall be prima facie evidence
of the fact of such absence.

189. A reservist who has completed his period of service
the reserve shall be released from the reserve. unless(0) he is on active service: or
(b) the reserve has been called out on permanent service;
or
(c) at the expiration of tbe period he stands charged as
a person subject to this Act with the commission
of, or is a serviceman undergoing punishment for.
an offence under this Act:
ane!. if he stands so ch,uged or is such a serviceman. his
service Sh:lll be prolonged and his rekase deferred until he
ill

877
Armed Forces

1968

No. 60

has been tried and undergone any punishment awarded in
respect of the offence vvith which he is charged, or until his
runishment is completed. as the case may be.
190. A reservist may be released from the reserve by
the competent service authority at any time if(a)

he is pronounced by a medical officer to be mentally
or physically un{lt for further service; or

(b)

his services for any reason are no longer required .

Relea se from
reserve du ri n g
-;ervice .

PART XV-·--THE ARMED FORCES CONSTABULARY

191. There is hereby established a force, to be known
as the Armed Forces Constabulary, which shaIJ be part of
the armed forces, and which shall consist of a Commandant
and such other ranks as the Minister determines.

A Imed Forcc.: s

Con tn bu lar .

192. The Commandant shall, subject to the directjons
of the Minister, be responsible for the general control, djscjp~
line and administration of the constabulary_

Co mrn an dant.

193. Every member of the constabulary shall on joining
the constabulary make before an officer of the armed forces
or before the Commandant an oath of allegiance in the form
in the Second Schedule to this Act.

/)ccl:l rati on
by m ember,.

194. The functions of the constabulary shall be to
ma intain the security, protection (including protection against
fi.re and other damage) and orderly regulation of all establishments of the armed forces ~\Ild of public property in the
charge of the armed forces .
195. rn the exercise of their functions under this Act,
all members of the constabulary have the like powers and
privileges as are by law accorded to police officers, including
the power to ca rry arms:

Provided that such powers anel privi.leges do not apply in
relation to a member of the constabulary when be is beyond
the limits of an establishment of the armed forces, except
when that member(i)

is performing hjs functions in respect of public
property unde r the control of the armed forces: or

Flln c tions of

e n ·tabu)a ry .

Powers and
p rivil eges of
members.

878
No. 60

Armed Forces
(ii)

Powers of
J

rres! .

CW . 75.
U,e of

arm .~ .

1968

is in control or fresh pursuit of a person who is
reasonably suspected of having committed an
offence·- (a) in [ela tion to public property under the control
of the armed forces: or
(b) in relation to a member of the constabulary, or
lo an officer or serviceman. or to a person
employed in the service of a unit of the armeu
forces.

196. (I) Where any person is found committing, or is
reasonably suspected of committing or having committed. an
offence of the kind described in paragraph (ii) of the proviso
to section J 95 of this Act. a member of the constabulary
may demand his name and address. and jf he refuses or fails
to give his name and address to the satisfaction of such
member. or if such member has reasonable grounds for
believing th,"lt unless arrested the person will escape or cause
an unreasonable amount of delay, trouble or expense in being
brought before a court. such member may without warrant
arrest him forthwith .
(2) A person making an arrest under subsection 0) of
this section sha 1\-(a) without unnecessa ry delay ma ke over the arrested
person to a pol ice officer. who shall fa ke him to the
nearest police sta tion without unnecessary delay~ or
(1)) in the absence of a police officer, take the arrested
person to the nearest police station .
(3) Where any person has been arrested under subsection
(I) of this section , the officer in charge of the police station
to which he has been brought shall deal with the case in
accordance \vith section 36 of the Criminal Procedure Code .
197. A member of the constabulary may use arms
against any person who by force prevents or attempts to
prevent the lawful arrest of himself or of any other person 10
(1 ny esta blishmenl of the armed forces :
Provided that(i) resort shall not be had to the use of arms under this
section unless the member has reasonable ground to
believe that he or any other person is in danger of
grievous bodily harm, and thM he cannot otherwise
effect such a nest; and
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the use of arms under this sect.ion shall be, as far as
possible, to disable and not to kill.

(ii)

XVI-ClvtL OFFENCES CONCERNING THE
ARMED FORCES AND THE CONSTABULARY

PART

198.
(a)

Any person who-

Obstructing
constabulary.

assaults, resists or wilfully obstructs a member of the
constabulary in the performance of his duties under
this Act, or any person acting in the aid of such d
member; or
[his Act. or any person acting in the aid of such a
member of the constabulary to neglect or to act
contrary to his duty as such membec or

(c)

induces or does any act calculated to induce a memo
ber of the constabulary to commit any breach of
discipline or any act whereby any lawful order
given to a member of the constabulary or any
written law with which it is the duty of a member
of the constabulary to comply may be evaded or
infringed,

shall be guilty of an offence and liable to imprisonment for
a term not exceeding three years, and may be arrested without a warrant by any member of the constabulary or any
pol ice officer.

Any person whoprocures or persuades a person to desert or to absent
himself without leave from the armed forces or the
constabulary; or

199.
(a)

(b)

knowing that a person is about to desert or absent
himself without leave from the anned forces or the
constabulary, assists him in so doing; or

(c)

knowing a person to be a deserter or absentee without 1eave from the armed forces or from the
constabulary, conceals him or assists him in concealing himself or assists in his rescue from custody,

shall be guilty of an offence and liable, on conviction by a
civil court, to lmprisonment for a term not exceeding one
year.

Procuring and
a~isting

desertion.
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Pretending [0
be a de ~ e rler.

200. Any person who falsely represents himself to any
service authority or civil authority to be a deserter or absentee
without leave from the armed forces or from the constabulary
shall be guilty of an offence and liable, on conviction by a
civil court, to imprisonment for a term not exceeding three
months.

Ob\ lfll t: (ing

201. Any person who wilfully obstructs or otherwise
interferes with an officer or serviceman acting in the execution
of his duty shall be guilty of an offence and liable, on conviction by a civil court, to imprisonment for a term not exceeding three months .

pt:rson in
ne clilion of

UUIY.

Aiuing
m·llin geri ng.

202.
(a)

Any person who-

produces in an officer or serviceman any sickness or
disabili ty; or

(b) supplies to or for him any drug or preparation calcu-

lated or likely to render him, or lead to the belief
that he is. permanently or temporarily unfit for
service,

with a view to enabling him to avoid service in the anned
forces, whether pennanently or temporarily, shall be guilty of
an offence and liable, on conviction by a civil court, to
imprisonment for a term not exceeding one year.
Unlawful
ru rcha se, etc.,
of mili!:IrY
~ l O ; cs .

203. 0) Any person who acquires any service stores, or
solicits or procures any person to dispose of any service
stores, or acts for any person in the disposing of any service
stores, sball be guilty of an offence and liable, on conviction
by a civil court, to imprisonment for a term not exceeding
two years, unless he proves either(a)

that he did not know, and could not reasonably be
expected to know, that the chattels in question were
service stores; or

in question had (by the transaction
with which he JS charged or by some earlier transaction} been disposeJ of by order or with (he consent of

(b) that the chattels

rhe Government or of some other person or 3 uthori ry
who had, or whom be had reasonable cause to
believe to have, power [0 give the order or consent;
or
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(c) (hat the chattels in q ues tion had become the property

of an officer who had retired or ceased to be an
officer, or of a serviceman who had been discharged,
or of the per an al represen tatives of an officer or
serviceman who had died.
(2) A police officer may arrest without warrant any
person who is reasonably suspected of having commit ted an
offence under tbi secti on, and may seize any pro perty which
is reasonably sLlspected of ha vi ng been the subject of the
offence.
(3) Any person having authority to issue a warrant for
the arrest of a person charged with a crime may, if satisfied
by evidence on oath that a person within his jurisdiction has,
or is reasonably suspected of having, in his possession any
property which has been the subject of an offence under this
section, issue a warrant to search for such property as in the
case of stolen goods; and any property reasonably suspected
of baving been the subject of such an offence which is found
on such a search shall be seized by the officer charged with
the execution of the warrant, and that officer shall bring the
person in whose possession or keeping the property is found
before a court.

(4) In this section"acquire" means buy, take in exchange, take in pawn or
otherwise receive (whether apart from this section the receiving is lawful or not);
"dispose of" means sell, offer or expose for sale, give in
exchange, pledge or otherwise hand over (whether apart from
this section the handing over is lawful or not);
"service stores" means any chattels or goods of any description belonging to the Government, which have been issued
for use for the purposes of the armed forces, or are held in
store for the p urpose of being so jssued when required, and
any chattels or goods which had belonged, and had been
issued or held, as aforesaid at some past time.
(5) For the purposes of subsection (3) of trus section.
property shall be deemed to be in the possession of a person
if be has it under b is control, and whether he has it for his
own use or benefit or for ~ he t1se or benefit of another.
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204. Any person who(a) refuses to receive any person billeted upon him in
pursuance of a billeting order, or without reasonable
excuse fails to furnish him with the accommodation
properly required for him~ or
(b) gives or agrees to give to any person billeted upon
him in pursuance of a billeting order any money or
reward in place of receiving any person or vehicle or
of furnishing accommodation properly required for
him; or
(c) obstructs the billeting in his building or on any land or
water under his control of any vehicle, aircraft, ship
or boat,
shall be guilty of an offence and liable, on conviction by a
civil court, to imprisonment for a term not exceeding three
months.
205. (I) Any person who---

fails to furnish any vehicle or specified thing which
he is directed to furnish in pursuance of a requisitioning order, or faiLs to furnish any such vehicle or
specified thing at the time and place at which he is
directed to furnish it; or
(b) falls to comply with any regulations made under
section 227 (I) (t) of this Act; or
(c) obstructs any officer or other person in the exercise of
his functions under Part XII of this Act in relation
to the inspection or requisitioning of vehicles or
specified things,
shall be guilty of an offence and liable, on conviction by 3
civil court, to imprisonment for a term not exceeding three
months.
(2) In subsection (1) of this section, "specified thing"
means one of the things, animals and commodities specified in
section 167 (1) of this Act.
(0)

206. (I) Where any official document is issued in connexion with any pay, pension, al1owance, gratuity or other
money payable to any person in respect of his or any other
person's service in the armed forces. any person who receives.
detains or has in his possession that document(0) as a pledge or a security for a debt or
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with a view to obtaining payment, from the person
entitled to the pay, pension, allowance, gratulty or
other money, of a debt due either to himself or to
any other person,

shall be guilty of an offence.
(2) Any person who has in his possession without lawful
authority or reasonable excuse (the proof whereof shall lie on
him) any such document as aforesaid, or any official document
issued in connexion with the mobilization or demobilization
of the armed forces or any part or member thereof, shall be
guilty of an offence.
(3) Any person who is guilty of an offence under this
section shall be liable, on conviction by a civil court, to
imprisonment for a term not exceeding six months.
(4) For the purposes of this section, a document shall
be deemed to be in the possession of a person if he has it
under his control and whether he has it for his own use or
benefit or for the use or benefit of another .

207. (J) Any person who(0) without authority, uses or wears any service decoration, or any badge, insignia of rank, wound stripe or
emblem supplied or authorized by the President or
the Defence Council; or
(b) uses or wears any decoration, badge, insignia of rank.
wound stripe or emblem so nearly resembling any
service decoration or any badge, insignia of rank,
\vound stripe or emblem supplied or authorized as
aforesaid, as to be calculated to deceive; or
(c) falsely represents himself to be a person who is or
has been entitled to use or wear any service decoration or any badge, insignia of rank , wound stripe or
emblem supplied or authorized as aforesaid,
shall be guilty of an offence:
Provided that this subsection shall not prohibit the
wearing of brooches or ornaments representing service badges.
(2) Any person who purchases or takes in pawn allY
service decoration awarded to any member of the armed
forces, or solicits or procures any person to sell or pledge any
such decoration, or acts for any person in the sale or pledging
thereof, shall be guilty of an offence, unless he proves that

Unauthorized
use of and

dealing in
dec orations. elc
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at the time of the alleged otlence the person to whom the
ctecora tiol1 was a warded was ez d or had ceased to be (j
member of the armed forces.
(3) Any person who is guihy of an offence under this
section sha ll be liable, on con viction by () civil court, to
imprisonment for a term not exceeding three months.
PART
l!lle rp r el .) Iion
of Par! .

208.

X VII~VlSlTING

FORCES

In this Part

"3 ppropriate (} uthority" , in rela tio n to a cou ntry, means
such authority as i5 ap poi nted by the government of that
country for the purposes of th is Pa rt ;
"civiliCln component" mea ns the civ ilian perso nnef
accompanying a visiti ng force . \\lho are C 11plo. eel in the se rv ice
of the visiti n g: force or are employed by an a uthorized service
orga nization a compan yi ng a vi siting fo rce , a nd who are not
stateless persons or citizens of
. nyu or perso n ordjnarity
resjdent in Kenya:

" depen da nt" meuns Cl person who is l lO t ordinarily
resident in Kenya and \\1110- •
(a) is the wife or husbanu of a member of a visiting force;
or
(b) is wholly or main ly m~! intai ned or employed by sllch
a member; or
(c) is in the eU' lody. cha rge Of care. -11' is p~ rl of the
family, of such i:! mem b r;
"designated country" \Tl " <lIlS a co untry desi gnlltt~d un !er
section 209 of this Act:
"force " . in

reb.ti on

n a c mJltry . mei.!n,' the nav1 L

military or a ir forces of t hLl t co ulliry;

" me rnber", in rela tio n to a visi ting for ce, in l ud e~ a
member of th '" 'jvil ia n co mpon . . n t of tha i vi sit i g fo rce, and
a dependant:
"sentence" incluuGs any pu nish men t <..\\vi:lrJ ed or imposed
by a service court~
"service court", in relatiolJ to a country, mea I1S ,\ court
est.ablished under the service law of tha t co un try, or any
authority e mpowered by th~lt service law to investigate or try
charges, or any autho ri ty empowerecl by that servi'cc law to
review the proceedings of such a court or au thority:
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"service law", in relation to a country, means the laws
governing the forces of that country;
"visiting force" means any body of the forces of a
designated country which for the time being is IawfuUy present
in Kenya in time of peace under a treaty, agreement or
arrangement to which the Government is a party.

209. (l) Where it appears to the President that it is
expedient that this Part should have effect in relation to
any particular country, he may, by order, designate that
country as a country to which this Part applies.

Power to
apply Part.

(2) An order under subsection ()) of this section may
provide that jt shall have effect subject to limitalions or
conditions, or that this Part shall apply with modifications or
adaptations.

210. ()) Subject to sections 15 and 16 of the Constitution,
the service courts and service authorities of a designated
country may, within Kenya or on board any ship or aircraft
belonging to the Government. exercise over members of a
visiting force which belongs to that country all such powers
as are exercisabJe by them according to the law of the country.
(2) Where a sentence has been passed, whether within
or outside Kenya, by a service court of a designated country
upon a member of a visiting force then, for the purposes of
proceedings in a court of Kenya(0) the service court shall be deemed to have been
properly constituted; and
(6) the sentence shall be deemed to have been within the
jurisdiction of the service court and to have been
in accordance with the law of the designated country;
a nd
(c) (he sentence, if executed according to the tenor of the
sentence, shall be deemed to be lawfully executed .
(3) A ny person who is detained in custody in pursuance
of a sentence as respects which subsection (2) of this section
has effect is in lawful custody.
(4) Notwithstanding the foregoing provisions of this
section, a sentence of death passed by a service court of a
designated country shall not be carried out in Kenya unless
under the law of Kenya a sentence of death could have been
passed in a simila r case.

Powers of

sc'rv ice courts
of visiting
forces ,
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211. (]) A member of a visiting force shall not be prosecuted for a civil offence unless(a)

the Attorney-General certifies tha t (i) the offence is one in relation to which the courts
of Kenya have the exclusive or the primary right
to exercise jurisdiction under a treaty. agreement
or arrangement to which the Government is a
party; and
(ii) the Minister has not waived that right in respect
of that offence; or

the Attorney-General certifies that, although the
offence is one in respect of which a service court of
the country to which the visiting force belongs has
the primary right to exercise jurisdiction under a
treaty, agreement or arrangement to which the Government is a party, that right has been waived in
respect of the offence by the service a uthorities of
the visiting force or by the government of th:1t
country:
Provided that a person may be arrested, and a warrant
for his arrest may be issued and executed, and he may be
remanded in custody or on bail, notwithstanding that a
certi fica te has not been gi ven under this subsection.
(b)

(2) Where a member of a· visiting force has been tried by
a service court of the country to which the force belongs under

the powers conferred by section 210

Proof of
certain fJct~.

(1)

of this Act-

((1)

he shall not be tried for the same offence by a court
of Kenya; and

(b)

if he is subsequently convicted by a court of Kenya
and it appears to that court that the conviction is
wholly or partly in respect of acts or omissions in
respect of which he was convicted by the service
court, the court of Kenya in sentencing him shall
have regard to any sentence passed by the service
court.

212. (I) For the purposes of this Part, a certificate issued
by or on behalf of the appropriate authority of a designated
cotlntry({1)

that a body of the forces of that country is or was
8t a p,nticu\ar time present in Kenya shall. in
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proceedi.ngs in a court of Kenya, be conclusive
evidence of the fact certified~
(b) that a named person at a particular time either was

or was not a member (whether as a member or as a
member of the civilian component or as a dependant)
of a visiting force of that country shaH, in proceedings in a court of Kenya, be sufficient evidence of the
fact, unless the contrary is proved;
(c) that a named person-

(i) on a particular date was sentenced by a service
court of that country to a particular punishment~
or
(ii) is, or was at a particular tUne, detained in
custody in pursuance of a sentence passed upon
him by a service court of that country~ or
(iii)

at a particular time and place was tried by a
service court of that country for a particular
offence,

shaU, in proceedings i.n a court of Kenya , be conclusive evidence of the fact certified .
(2) Where(0)

in a certificate issued for the purposes of this section
reference is made to a person by name; and

(b) in proceedings in a court of Kenya reference is made

to a person by that name (whether as a party to the
proceedings or otherwise),
the reference in the certificate and the reference in the proceedings shall be presumed to be references to the same
person, unless the contrary is proved.
(3) A document purporting to be a certifica te issued for
the purposes of this section, and to be signed by or on behalf
of a particular authority, shall be presumed to be a certificate
issued by or on behalf of that authority, unless the contrary
is proved.

(4) Where a document purporting to be a certificate
issued for the purpose of this sectlon(a) is one which under tills section may be issued by or

on behalf of the appropriate authority of a designated
country; and

No. 60
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purports to be signed by or on behalf of an authority
of that country,
that authority shall, in any proceeding jn a court of Kenya, be
presumed to be the appropriate authority of that country for
the purposes of this section. unless the contrary is proved .
(b)

(5) Where in proceedings in a court of Kenya it is
admitted or proved (whether by means of a certificate or
olherwise) that a body of the forces of a designated country is
or was at a particular ti.me present in Kenya, it shall be
presumed in those proceedings that the body is or was dt that
time lawfully present in Kenya. unless the contrary is proved.

PART XVlll-MlsCELLANEOUS
Precedence and
command of
members of
il rmed force ~.

213. (I) Officers, warrant officers, non-commissioned
officers and servicemen below the rank of non-commissioned
officer shall stand in relation to each other in the order of
precedence in which they are named in this subsection.

(2) Officers. warrant officers and non-commissioned
officers of the same rank shall, as between themselves, stand
in order of precedence and command according to any order
which may be made by the President, and where no such order
is in force then according to their seniority reckoned by the
date of their respective appointments to their current rank.
Exemption s
from tolls, etc .

214. Duties or tolls for embarking from or disembarking
on any pier. wharf, quay or landing place, or for passing over
any road, ferry or bridge, shall not be payable in respect of(0)

members of the armed forces or of any co-operating
forces or of the consta bulary, when on duty;

(b)

vehicles of the armed forces or of any co-operating
forces~

(c)
EXemplion (rom
execlltion

against public
property.

No assignment
of or charge

on service
pay, elC .

horses or other animals of the armed forces.

215. No judgment, decree or order given or made
against a member of the armed forces by any court shal1 be
enforced by the levyjng of execution on any property in the
possession of the person against whom it is given or made
which is pubric property used by him for service purposes.
216. (1) Save as expressly provided by th.is Act. no pay,
service award, grant, pension or atlowance payable to any
person in respect of his Of any other person's service in the
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armed forces shall be capable of being assigned or charged.
an d a purported assignment or cbarge of the same, or an
agreement to assign or charge the same, shall be void.

(2) Save as expressly provided by this Act, n o order shall
be ma de by any court jf its effect would be to prevent any
person fro m receiving money which he is precluded by this
section from assigning and to direct payment thereof to
another person .
(3) This section does not prevent-

a court from ordering tbat a sum of money due from
a member of the armed forces be recovered from
money which he is precluded by this section from
assigning; or
(b) a 'sum being paid. out of money which a person is
precluded by this section from assigning, to that
person's t"rustee in bankruptcy for distribution among
creditors under the law relating to bankruptcy.
(0)

217. 0) A person subject to this Act may make a
statutory declaration under the Oaths and Statutory Declarations Act outside Kenya before any officer of the rank of
major or correspondjng rank or above (in this section referred
to as an authorized ·officer).

Certa in
o ffice rs may
take statutory
declara tions.
Ca p. 15.

(2) A statutory declaration purporting to have been made
before an authorized officer, and containing in the attesta'tion
a statement of the date on which and the place at which the
declaration was made and of the full name and rank of that
officer, shall be admitted in evidence without proof that the
signature is the signature of that officer.

218. (1) Every officer on being commissioned and every
serviceman on enlistment shaH give particulars of the place
and district in which he ordinarily resides and the name and
address of his next of kin, and those particulars shall be
recorded at the headquarters of bis unit.

Residence a nd
next of kin
Co be reco rded.

(2) The record shall be verified periodically. and it shall
be the duty of the officer or serviceman to report any a1tera~
(ion which may occur in the recorded particulars.

219. A will made by a member of the armed forces who
has at law the capacity to make a will shall be validly executed
if it is in writing and is signed by him in the ' presence of an
officer. who subscribes his name as ,witness ' in the member's
presence, or if it is executed with the formalities prescribed
by an y other written law for tbe execution of a will

Executjon of
wills.
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220. 0) Where a member of the armed forces dies
leaving a valid will, the paymaster or any officer having in
his charge or control any pay, accummulation of pay, gratuity
or other money or any other movable property belonging to
the member shall payor deliver it to the executor of the
member.
(2) Where a member of the armed forces dies without
leaving a valid will, the paymaster or any officer having in his
charge or control any pay, accumulation of pay, gratuity or
other money or any movable property belonging to the
member shall payor deliver it to the Public Trustee together
with a copy of the record specified in section 218 of this Act,
and the Public Trustee shall administer and distribute the
money or property in accordance with the Public Trustee Act,
or may grant a certificate as provided in section 4 of that Act.

221. Uniforms and decorations shall not be treated as
part of the estate of a deceased member of the armed forces
in relation to claims or creditors or for any of the purposes
of administration under this Act or otherwise. and they shall
be delivered to the Commander and thereafter disposed of
in the prescribed manner.
222. In every case of desertion, the movable property
of the deserter in the charge or control of the paymaster or
any other officer (including any money belonging or due to the
deserter) shall be disposed of in the prescribed manner.
223. (l) The Commander. or any.officer authorized by
regulations made under this Act, may convene a board of
inquiry to investigate and report on the facts relating to-(0) the absence of any person subject to this Act; or
(b) the capture of any such person by the enemy~ or
(c) the death of any person where an inquiry into the
death is not required to be held by a civil authority;
or
(d) any other matter of a prescribed class,
and a board of inquiry shall, if directed so to do, express their
opinion on any question arising out of any matters referred to
the board.
(2) The Defence Council, the Commander or the commanding officer may convene a board of inquiry to investigate
and report on any other matter.
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(3) A board of inquiry shall consist of the prescribed
number of persons, being persons subject to this Act, and the
presiden t of the board sha II be an officer not below the rank
of lieutenant or corresponding rank.
(4) Evidence given before a board of inquiry shall not
be admissible against any person in proceedings before a court
martial, appropriate superior authority or commanding officer
other than proceedings for an offence under section 53 of this
Act, or for an offence under section 69 of this Act where the
corresponding civil offence is perjury.

224. 0) Where a board of inquiry inqumng into the
absence of an officer or serviceman reports that he has been
absent without leave or other sufficient cause for a period
specified in the report, not being less than twen ty-one days. a
record of the report shall be entered in the service books.

Report of
inquiry into
absence to
be recorded.

(2) A record entered in pursuance of subsection (1) of
this section shall, unless the absentee subsequently surrenders
or is arrested, or the report of the board of inquiry is annulled
by the Defence Councilor a subsequent board of inquiry, have
the like effect as a conviction by court martial for desertion.

,2 25. (1) If an officer thinks himself wronged ~n any
matter by a superior officer or authority and on application to
his commanding officer does not obtain the redress to which
he thinks he is entitled, he may make a complaint in writing to
the Defence Council through his commanding officer and the
Commander.

Complaints
by officers.

(2) On receiving such a complaint, the Defence Council

shall investigate the complaint and grant any redress wruch
appears to it to be necessary.
226. (I) If a serviceman thinks himself wronged in any
matter by an officer (other than his commanding officer) or by
a serviceman, he may make a complaint to his .c ommanding

officer.
(2) If a serviceman thinks himself wronged in any matter
by his commanding officer, either by reason of redress not
being given to his satisfaction on a complaint under subsection (1) of thls section or for any other reason, he may make
a complaint in writing to the Commander through his commanding officer.

Complaints by
servicemen .
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(3) If a serviceman is dissatisfied with the decision of
the Commander under subsection (2) of this section. he may
make a complaint in writing to the Chief of Defence Staff
through his commanding officer and the Commander.
(4) On receiving a complaint under this section. the
commanding officer, the Commander or the Chief of Defence
Staff, as the case may be. shall investigate it and grant any
redress which appears to him to be necessary.
R egula tions .

227. (1) The Minister, on the advice of the Defence
Council. may make regulations for better carrying out the
provisions and purposes of this Act and generally for the
good government of the armed forces and the constabulary,
and, without prejudice to the generality of the foregoing. such
regulations may make provision with respect to(a) the commissioning and appointment of officers, and

their terms of service, retirement, resignation and
preced-ence, and similar matters;
(b) the enlistment of recruits, including the administration

of oaths and affirmations;
(c) the promotion of officers and servicemen;
(d) the persons'. being members of the armed forces. in

whom command over any service of the armed forces
or any part or member thereof is vested, and as to
the circumstances in which such command is vested:
(e) the attachment and secondment of officers and service-

men under Part I V of this Act;

(fJ with the consent of the Treasury, the pay. allowances.
pensions and gratuities of members of the armed
forces. including the manner of reckoning service
before the commencement of this Act for pensions
and gra tuities;

in rank. and the pension and other
benefits, of a person who resigns his commission or
is discharged from the armed forces to facilitate his
being granted a commission or his enlisting in
another service of the armed forces;

(g) the seniority

(h)

the periods and terms of service in the volunteer
reserve. and other matters concerning service in the
volunteer reserve:
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(i) the distribution, organization and dutIes of

the armed

forces~

(j) the government, discipline. pay and

conditions of

service of cadet forces;
(k) the distribution, posting, transfer, attachment and

inspection of personnel;
(l) the de~;cription, supply, use and disposal of arms.

accoutrements, clothing and other stores, including
investigation into losses thereat
(m) the proper administration and control of establish·

ments of the armed forces, including prohibiting,
regulating or controlling entry into, presence within,
meetings in and traffic within such establishments;
(n) the discipline, good order and guidance of the armed

forces;
(0)

forfeiture of pay a nd deductions from pa-y (but not so
as to permit a penal deduction, that is to say a deduction to be made by reason of the commission of an
offence or other wrongful act or in consequence of
negligence), and the determination of questions concerning forfeiture of pay and deductions from pay;

a ny or a11 of the functions of a
commanding officer under this Act. in specified cases
and to a specified extent, to officers of a specified
class;

(p) the delegation of

(q)

the execution of sentences of death under this Act.
including the manner and place where such
executions are to be carried out and the custody.
treatment and removal of persons under sentence
of death;

(r) the execution of sentences of imprisonment under this

Act, includi ng tbe prisons in which they are to be
served , and the classification, tr~atment, employment.
discipline, control. removal and temporary release on
compassionate grounds of persons serving such
sen tences, and the appointment. powers and duties
of inspectors. visitors. governors and members of the
staff of service prisons, and the removal of prisoners;
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active service punishment:
(t) billeting and requisitioning, including requiring persons
to furnish particulars of the motor vehicles, and of
the trailers normally drawn by motor vehicles, and
of the ships, boats, horses, mules, donkeys, camels,
food. forage, fuel and stores in their possession and
to afford proper facilities for their inspection;
(u) the government, discipline and pay of the reserve.
including calling out reservists and requiring reservists to report themselves from time to time and to
obtain the permission of the competent service
authority before leaving Kenya;
(v) the government, discipline, pay and conditions of
service of the constabulary;
(w) the convening, constitution and procedure of boards
of inquiry, the rules of evidence to be observed and
the taking of evidence by such boards, including the
administration of oaths and affirmations to witnesses;
(x) fees and forms;
(y) prescribing anything which may be prescribed under
this Act, other than a matter which may be prescribed under section 228 (2) (m) of this Act.
(2) Subject to this Act, any regulations made under subsection (1) of this section may empower the Chief of Defence
Staff, or the Commander in respect of his service, or tbe
Commandant of the constabulary in respect of the constabulary, to make (subject to restrictions or exceptions) general,
special, routine and standing orders with respect to all or any
of the following matters, tha t is to say(a) discipline, control, good order and guidance;
(b) organization, administration and duties~
(c) promotion, pay and allowances;
(d) the distribution, posting. transfer, attachment and
inspection of personnel;
(e) the description, supply, use and disposal oE arms,
accountrements, clothing and other stores,
but such orders shall not be inconsistent with this Act and
shaH not be published in the Gazette.
(s)

Rules of
proccdu rc

228. (1) The Minister, On the advice of the Defence
Council, may make rules, ca1led rules of p"tocedure, with
respect to the matters specified in subsections (2), (3) and (4)
of this section.
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(2) Rules of procedure may make provision with respect
to the investigation and trial of, and awarding of punishment
for, offences triable by court martial, commanding officers and
appropriate superior authorities. and with respect to the confirmation and revision of findings and sentences of courts
martial, and, without prejudice to the generality of the foregoing, rules of procedure may make provision with respect to(a) the procedure to be observed in bringing charges
before commanding officers and appropriate superior
authorities;
(b) the manner in which charges so brought are to be
investigated, and the taking of evidence (whether
orally or in writing. whether on oath or not and
whether in full or in abstract fonn) for the purpose
of investigating or dealing summarily with such
charges or otherwise as a preliminary to their trial
by court martial, and in any case making provision
for the application of section 91 of thjs Act in any
case where the accused requires that evidence shall
be taken on oath;
(c) adding to a charge which has been investigated. or
replacing it with, a new charge for an offence disclosed by evidence taken on the investigation, and
treating the investigation as the investigation of the
new charge;
(d) the convening and constitution of courts martial:
(e) the sittings. adjournment and dissolution of courts
martial;
(I) the procedure to be observed in trials by court martial;
(g)

the representation of the accused at such trials;

(h)

procuring the attendance of witnesses before courts
martial and at the taking of evidence in the circumstances described in paragraph (b) of this subsection;

(0 applying in relation to proceedings before commanding
officers and appropriate superior authorities, and
otherwise in relation to proceedings preliminary to
trial by court martial, all or any of the provisions of
sections 93, 94 and 95 of this Act~
(j) empowering a court martial or the convening officer,

in specified cases and to a specified extent, to amend
a charge which is being tried by the court, 'but so
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that the power shall not be exercisable in circumstances substantially different from those in which
indictments are amendable by a civil court, and shall
not be exercisable except subject to the same
conditions (as nearly as circumstances admit) as those
subject to which indictments may be amended~
(k) empowering a court martiaL where the particulars
proved or admitted at the trial differ from those
alleged in the charge but are sufficient to support a
finding of guilty of the llke offence as tbat charged,
to make a finding of guilty subject to specified
exceptions or variations, if it appears to the court
that the difference is not so material as to have
prejudiced the accused in his defence:
(l) the forms of orders a nd other documen ts to be made
for the purposes of any provision of this Act or the
rules of procedure relating to the invesbgation
or trial of, or award of punishment for. offences
which may be tried by courts martial, commanding
officers or appropriate superior authorities or to the
confirmation and revision of the findings and
sentences of courts martial;
(m) any matter which may be prescribed in relation
to the matters mentioned in this subsection.
(3) Rules of procedure may make provision with respect
LO the exercise by a judge advocate of his functions at a trial by
court martial, and, without prejudice to the generality of the
foregoing, as to the effect of advice or fulings given to a court
martial by a judge advocate on questions of Jaw (including
questions as to the joinder of charges and as to the trial of
persons jointly or separately), for requiring or authorizing the
president of a court martial in specified cases to direct that any
such questions of law shall be determined by a judge advocate
in the absence of the president cll1d other members of the court
and any officers under instruction, and for applying to the
judge advocate and his proceedings on any such determination
any specified provisions of this Act relating to the court or its
members and the proceedings thereof.
(4) Rules of procedure may make provision for determining the cases in which and the extent to which courts
martial may, in sentencing an accused for any offence of
which he is convicted, at the request of the accused take into
consideration other offences under Part V of this Act which he
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has committed, and in such case may also ma.ke provision fo r
oonierring on the court taking one or more offences into
consideration power to dkeot the making of such deductions
trom the offender)s pay as the court would have had power to
direct if he had been found guilty of the offence or offences
taken into consideration as well as of the offences of which he
was in fact found guiJty.

229.

The Defence Council may make rules with respect

to(a)

Rules by
Defence
Council.

the organization of the work of the Defence Council
and the manner in which it may perform its functions
subject to any delegat.ion under section 5 (2) and to
any assignment of responsibiJity under section 5 (3)
of thjs Act;

(b) the procedure to be followed by the Defence Council
(c)

in conducting its business~ and
all such matters which the Defence Council may
consider it necessary or desirable to provjde for in
order to secure
functions.

the

better performance

of its

230. The Chief Justice may make rules prescribing the
practice and procedure in appeals under Part IX of this Act.
231. (1) Any power conferred by this Act to make
regulations. rules, orders or other instruments shall include
power to make provision for specified cases or classes of cases,
and to make different provision for different cases or classes
of cases, and classes of cases may be defined by reference to
any circumstances specified in the instrument.
(2) Any regulations, rules, orders or other instruments
made under this Act may(a) impose conditions, or require acts or things to be
performed or done to the satisfaction of any person
named therein, whether or not he is a member of the
armed forces or the constabuJary;
(b) empower such a person to issue directions, either oraHy
or in writing, requiTing acts or things to be performed
or done, or prohibiting acts or things from being
performed or -done; or
(c) prescribe periods or dates within, upon or before which
such acts or things shall be performed or done or
such conditions shall be fulfilled, and providing for
appeal against any such imposition, requirement, or

directions.

Ru les of
Court .
Powers

excercisea b Ie
in ubsidjary
legisla tion .
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232. Save as expressly provided by this Act, any
direction. requirement, order or determination which under
this Act may be given or made by an officer or a service
authority may be signified under the band of any officer duly
authorized in that behalf; and any instrument signifying such
direction, requirement, order or determina tion and purporting
to be signed by an officer stated therein to be so authorized
shall. unless the contrary is proved. be presumed to have been
signed by an officer so authorized.

of orders,
inslruments ,
elc .

Amendment
of Act.
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233. The Act cited in the first column of the Third
Schedule to this Act is amended, in relation to the provision
specified in the second column of tha t Schedule, in the manner
specified in relation thereto in the third column of that
Schedule.
234. The Kenya Military Forces Act, the Kenya Military
Forces (Military Council) Act. the Kenya Military Forces
(Reserve of Officers) Act and the Military Forces Pensions
Act (hereinafter called the repealed Acts) are repealed.
235. (l) The army units of the Kenya Military Forces
existi.ng immediately before the commencement of this Act
shall on such commencement become units of the Kenya
Army.
(2) The air force units of the Kenya Military Forces
existing immediately before the commencement of this Act
shall on such commencement become units of the Kenya Air
Force.
(3) The naval units of the Kenya Military Forces existing
immediately before the commencement of this Act shall on
such commencement become units of the Kenya Navy.
(4) Every person who, immediately before the commencement of this Act, was a member of the Kenya Military Forces
shall on such commencement become a member of the Kenya
Army, the Kenya Air Force or the Kenya Navy (as the case
may be, according to the arm in which he was serving) of the
same rank, and(a) officers shall be deemed to have been commissioned
under this Act; and
(b) servicemen shall be deemed to have enlisted under this
Act,
and, subject to section 175 of this Act. he shall not be required
to serve in the armed forces for a longer period than that for

899
1968

Armed Forces

No. 60

which they were required to serve in the Kenya Military
Forces.
(5) Every person who, immediately before the commence..
ment of this Act was attached or seconded to the Kenya
Military Forces or any unit thereof shall on such commencement be attached or seconded, as the case may be, under this
Act to the armed forces or to the corresponding unit thereof.
(6) Every person who, immediately before the commencement of this Act, was a member of the reserve of the Kenya
Military Forces shall on such commencement become a
member of the Kenya Army Reserve, the Kenya A.i r Force
Reserve or the Kenya Naval Reserve ( as the case may be,
according to the arm in which he was serving), and. subject to
section 186 (3) and (4) of this Act, he shall not be required to
serve in the reserve for a longer period than that for which he
was required to serve in the reserve of the Kenya Military
Forces.

(7) All regulaJtions, Tules, orders, directions, requirements
and determinations made or given under the repealed Acts
shall continue in force after the commencement of this Act jn
relation to members of the armed forces as if made or given
under this Act, so far as they are not inconsistent with this
Act, until revoked under the corresponding section of this Act.
(8) Any proceedings for an offence alleged to have been
committed under the Kenya Military Forces Act (including
an appeal or petition) may be instituted, continued and completed under that Act. but any punishment awarded for such
an offence shall be carried out in accordance with the corresponding provisions of this Act.

(9) Any person who, immediately before the com·mencement of tbis Act, holds any colours. badges, trophies, plate.
record 'or other regimental or mess property, or any mess,
welfare, band or other regimental funds. for or on behalf of
any unit of the Kenya Military Forces shall from such commencement hold them for and on behalf of the corresponding
unit of the armed forces.
(10) The Defence Council may, by order in writing, make
such further transitional provisions as may, in its opinion, be
necessary or expedient for the purposes of facilitating the
transition from the, arrangement subsisting under' the r.epealed·
Acts to those provided for by tbis Act.
.

Cap. 198.
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FIRST SCHEDULE

(s . 90)

ALTERNATIVE OFFENCES OF WHICH ACCUSE.D MAY BE CONVICTED BY

COURT M :\RTJAL

Offence Charged

Alternative Offence

I. Striking his superior officer.

J. Using violence 10 his super·ior officer

otherwise than by striking him. Offering violence to his superior officer.
2. Using violence to his superior officer
otherwise than by striking him.

2. Offering
officer.

3. U sing threatening
superior officer.

his

3. Using insubordinate language to his
su per ior officer.

4. Disobeying, in such a manner as to
show wilful defiance of authority,
a lawful command given or sent to
him personally .

4. Disobeying a lawful command wilfully or through neglect.

5. Desertion .

5. Absence without leave .

6. Attempling to deserl.

6. Absence without leave.

7. Steal i ng property.

7. Frauduleo'lly misapplying property.

8. An offence under section 38 of this

8. The corresponding oft'ence involving

la oguage

to

Act involving wilfulness .
9. An offence under section 49 (I) of this
Act.

10. Any offence under section 50 of Ihis
Act involving striking.

II. Any offence under section 50 of this
Act involving the use of violence
other than striking.

violence

to

bis

superio r

negligence.
9. Any offence under sectjoo 49 (2) of
this Act.
10. The co rresponding offence mvol ving
the use of violence other than striking. The corresponding offence involving the offering of violence.

II . The couesponding offence involving
the offering of violence.
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SECOND SCH E DU LE

(ss. 169 (2), 173 (4) and 193)

OATH OF ALLEGIANCE

1, . . . _. . . . . . .. . . . . - . .. .. ..... .. - . . . . - . . . . .
- . . ... . . . . . . - . .. . . .. . . .. .
do hereby swea r by Almighty God [o r do hereby sol emnly a nd sincerely affirm] that(i) I wi.il be faithful and bear true atIegianee to the President a nd -to the R pu bljc

of Kenya ;
(ii) I will faithfully serve the President and the Republic of Kenya as an Officer (Of
Serviceman] of the Armed forces of the Republic of Kenya [o r a.s a m ember

of the Armed Forces Omstabulary];
(iii) I will obey all laws, and aU orders, .regulations, directions and mstructio-ns.
concerning the Armed Forces o·f ~be Republic of Kenya [or the Armed Forces
Constabulary]; and
(iv)

I wiU dischatrge all the duties of an Officer [or Serviceman] of the Armed Forces
of the Republic of Kenya [or as a member of -the Armed Forces Cons1abulary]
according to the law, without fear, favour, affection or ill-will.

SignaJure or thumb-print 01 person
making the oath
Sworn [or affirmed] by the said .. _. . . . _

after the o'a th had been read over and
explained to bim in the ... _. ...... _. .. .. .
language, which be acknowledged to understand, at ...... . . __.. _ . . . . . . . . . . . . . this
. , _. ... _. _. .. day of . _. .. .. . .. . .. 19 . . . .

THIRD SCHEDULE

(s. 233)

Act

Provision

Amendmenl

l he Interpretation and

s. 3 (1)

Replace the definition of "armed forces"
with-

General Provisions
Act (C a p_ 2)

"a:rmed forces" has the same mea nin g
as in the Armed Forces Act 1968; .

