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THE DEFAMATION ACT, 1970 

No. 10 of 1970 

Date of Assent: 16th June, 1970 

Dale of Commencement: lsI January, 197() 

ARRANGEMENT OF SECTIONS 

SectioJl 

I-Short tille. 

2-rnterpreta lion. 
3 -Slander ,lli"ecling offici;tI, profession:-tl or business reputation. 

4-Slander of women. 

5-Slander of title, etc. 

6 Newspaper reports of judicial proceedings. 

7-Qualified privilege ot newspapers. 

g·-Wireless broadcasting. 

9-ParliflmenUlry reports. 

IO-·Copies of parliament~lry reports. 

ll-Exlr:lcts from parliamentary reports. 

12-Publieation without malice. 

13· -U nintention:11 defama lIon. 

14-J ustification. 

IS-Fair comment. 

16- Mi!igation of d;Hnage-;. 

17 --Consolidatioi1 of aClions. 

IS-Agreements for indemnity. 

19-Proceedings ~dfecled and savings. 

20-Amenument of section 4 of No. 21 of 1968. 

s( "!'I) lI!. 1-.. 

An Act of Parliament to consolidate and amend the statute 
law relating to Jibel, other than criminal libel, slander 
and other malicious falsehoods 

ENACTED by the Parliament of Ke.,nya, as follows: - -

1. This Act may be cited as the Defamation Act, 1970. 

2. In Ihis Act, unless the context otherwise requires-­

"legislature", in relation to any part of the Common­
wealth which is subject to a central and a local legislature. 
means either of those legislatures; 
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"newspaper means any paper containing public news or 
obser at ions thereon Of. consisting wholly or mainly of 
advertis Ju ents. which is printed for sale. and whicb is pu b­
lished in Ken 'a ei ther periodically or in parts or num b'1"s a t 
intervals not "'xceeding tbirty-six days; 

"parliamenlary r port" means a report, pap r, notes or 
proc eding pu rport i 11 b to be pli blished by the ord r or LInd r 
th > au th orit y of the National Assembly or the East AfriG 11 

Legis lativ " As embly; 
"wircl br adcasting' means pu blication for general 

reception by In ans of radio COn11TIUfucation wi th in th _r l­

ing of th East African Posts and Telecommunications ACt f 
the Oraanjzation, and "broadcast by wirele 's ' shall 1')(,.: 

construed accordingly: 
. word.' " ind ud -pietur s~ visual images, g sture. and 

other m thods E signifying meaning. 

3. 1 n any a tion for slander in' respect of word caicu­
lar d to di parage the plainti ff in any offlce, prof ssion. ca lling, 
trade or busi ness held ( r carried on by him at the time of the 
pu bl ieati n, it shall not e necessary to allege or p rov special 
damage, wh tll r or not lhe vvords are spok n of the plaintiff 
in the way of his office. profc sion, cCllling. trade or business. 

4. In any act ion for slander in re peet f w rds imput ing 
uncha tity to any w man or girl it ha lt not J n ccs ar) to 
a llege or pro ve Sf) cia! d~m8g : 

Provi Icd that in any su h ac tion a pla intiff shall not re­
c v r more CO.-ts tha n damages unle s tht; cou rt shall certify 
(hat there was rl'a~onabl' ground fl)r brinoing the action. 

or 
5. (I) 10 any a tion for slander of titl e sIano r of go LIs 
til r maliciol fal eh oe1. it sha ll not b nec ary to 

alleg or p rove 'ped al c]a,mag --

(0) if th word lIpon which tb action is founded arc 
al ulat d J O ca ISI2 p uniary damaae to the plai n­

t iff and a r p ubL sh ~ d in writing or ther perman nt 
fo rm: or' . 

(b) if the sa id ;llords are cal ula( d to caLI C p cLllliary 
damag to 1h piaiJltiff ill respect of any o lie . pro­
fession, cailing, trade or busines:s held r cani d n 
by him at the ti of thft publication. 

o. 10 
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(2) Subsectioll (1) of section 8 of this Act shall apply for 
the purposes of this section as it applies for the purposes of the 
law of libel and slander. 

6. A fair and accurate report in any ncwspaper of pro­
ceedings heard bef ore any court exercising judicial authority 
within Kenya shal l be absolutely privileged: 

Provided that nothing in this section shall authorize the 
publication of any blasphemous. seditious or indecent matter. 

7. (1) Subject to the rrovisions of this section , the publi­
cation in a newspaper of any such report or nth r matter as 
is mentioned in the Schedule to this Act shall I p rivileged un­
less such publication is proved t(l be made with mahee . 

(2) rn an i.lction for libel in respect of the publication of 
any such rcpOrl or matter as is mentioned in Part If of the 
Schedule to this Au, the provisions of this section shall not 
be a defence jf it is proved that the defendant has been 
requested by rhe plaintiff to publish , in the newspaper in \vhich 
the original publication was made. a reasonable letter or state­
ment by way of explanation or contradiction. and has refused 
or neglected (0 do so, or has clone so in a manner not adequate 
nr llClt reasonable having regard to all (he circumstances. 

(3) Nothing in this section shall be construed as protecting 
the publication nr any matter the publication of which is 
prohibited by law, or of any matter which is not of public 
concern and the publication of which is not for the public 
benent . 

(4) Nothing ill this section shall be construed as limiting 
or abridging any privilege subsisting (otherwise than by virtue 
of section 4 of the La'),.' of Libel Amendment Act 1888, of the 
United Kingdom) immediately before the commencement of 
[his Act or conferred by this Act. 

8. (1) For the purposes of the law of libel and slander_ 
the pllhlication of words by wireless hroadcasting shall be 
treated as publicatlon in a permanent fonn . 

(2) Sections 6 and 7 of this Act shall apply in relation to 
reports or matlers broadcast hy wireless as part of any pro­
gramme or service provided for general reception by means of 
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a wireless broadcasting stalLon within Kenya , and i l1 re lation 
to the wireless broadcasting of slich reports or matters, as they 
apply in relation to reports and matrers published in a news­
paper anel to publica.tion in a newspaper, and su bsection (2) 
of the said section 7 shall have effect, in relation to a ny SLJch 
wireless broadcasting, as if for the words "in t.he newspaper in 
which" there were substituted the words " in the manner in 
which" . 

9. (I) In any action for libel in respect of the publicat ion 
of a parliamentary repon it shall be a defence for the de­
fendant to produce to the court a certificate under the hand of 
the Speaker of the Narional Assembly or of th e Chairman of 
the East African Leg:<\lative Assembly, a th circumstances 
of the case may require, that sLlch report was pu blished . by the 
order or under the' authority of the Assembly concerned, to~ 
gether with an affidavit verifying such cerrifi cate . 

(2) A defendant intending to produce a cert ifJca te men­
tioned in subsection (l) of this section shall give to the pla l-ntift 
at least twenty-four hours notice of his intention in that behalf. 

10. fn any action for libel in respect of the publication of 
;] copy of ~ parliamentary report it shall be a d efen ce f( r he 
defendant to produce to the court such parliamentary report, 
and slich copy, together with an affidavit verifyjng sllch parlia­
mentary report and the correctness of slIch copy. 

11. In any action for libel in respect of the publication of 
any extract from , or abstract of, any parliamentary report it 
shalt be a defence for the defendant to show that the Inatter in 
question was in fact an extract from, or abstract o f, a parlia­
mentary report and that the publication thereof was bona fide 
and without malice. 

]2. (l) In any action for libel contained In a newspaper 
or other periodical publication it shall be a defence for the 
defendant to show that such libel was inserted in such news­
paper or periodical without malice and without gross neg­
ligence. and that before the commencement of the action, or 
at the earliest opportunity thereafter, he inserted in the same 
newspaper or periodicai publication a full apology for t.he said 
iibei, or, if the newspaper or periodical publication in which 
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the said libel appeared shuuld ordinarily be published at 
intervals exceeding one week. had nffered to publish the said 
apology in any newspaper or periodical puhlication to be 
selected by the plainti ff . 

(2) The defence provided by this scctillll :-;hall not be 
available unless, at the fink Df filing his defence, the ddendant 
has made a payment illi.\) court by way of amends. 

13. f I) A pcrSCl 11 (in this. ection refe rred to as the de· 
fendant) who has pu bl ished words alleged to be defamatory of 
another p~ rSO!l (in this ~;ec t ·1.. n referred to as the plaintifT) may , 
if he claims thal the wurds were. published by him innocenlly 
in relation tp tht'. plainlifT. make an offer of amends under this 
s~ction, amj in any such case---

(0) if Ihe otrer is accepted by the plaintilf and is duly 
p~rfnrmccl, IlO proceedings f or li bel or slander shall 
b~ ta ken or cuntinued by the. plainliff against rhe 
ddend3nt in resPect of the publication in questioll 
(hut V/itholll pr,-judice 10 any C3 1.1se of action against 
allY 01 hl' r r .. TSPIi joint Iy rcsponsi bk for that pLI hlica­
linn): 

(/J) if the nHer i ~ r;( ! .. c -pte I by the plointifL thell. except 
as orhenvise provided by this seclion. it shall be a 
defence, i l l any proceedings by him against the 
defendant i ll respect of such publication, to prove 
tha t tLe \-\lords compla ined of were pLI blished by the 
defendant inl1l)l~ently in relation to the plaintiff and 
that the ofTcr \ as rnade as soon as Ilracticable after 
the defendant rec ivecl notice that they were or might 
be dcJamatory of the plaintiff, (~nct has not been 
withdrawn. 

(2\ An offer of amends lind 'I' thi s sc.cli on must he 
expressed to be made for the plll'P se of this section. ;lnd must 
be accompanied by an dflicJ avit made by the defendant specify. 
ing the facts relied upon by him to show that the \vords in 
question were publi~hed by him innocently in fL'latinll to the 
plaintiff. and for the purposes of a defence under par:lgraph (b) 

of subsection (I) of th is se': tiol1 n evidence other tha n evidence 
of facts ._pec ifled in such afhdctvit shall be ad missible on hehalf 
of the defendant (0 prove that the words were so published . 
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(3) An offer of am nds under Ihis section shall be under­
stood to mea D an offer-

(a) in any case, to publish or join in the publication of a 
sui ta t! correc tion of th . \-vords complained of, and 
a sufficient apology to the plaintiff in respect of those 
words; 

(b) where copies of a document or record containing such 
words have been distributed by or with the know­
Jedge f the defendan t to take such steps as are 
reas nabJy pract icable on his part for notifying 
p rsons I whom copies have been so distributed that 
the words are a lJecred to be defa matory of the 
p laintiff. 

(4) Where an offer of amends under this section is 
accepted by the pla intiff-

(a) any qu "stion as to (he steps to be taken in fulfl Irnent 
of th,'" offer as so acce pted shall, in default of agree­
ill ot b tW'een the parties, be referred to and de­
tem1i ned by the H igh Court, whose decision thereon 
shal l be final; 

(6) the power of the court to make orders as to the costs 
in proce dings by the plaintiff against the defendant, 
or in proce dings in respect of the offer under para­
graph (a) of this subsection, shaIl include power to 
order the payment by the defendant to the plaintiff 
of costs o n an indemnity basis and any expenses 
reasona bl y incurred or to be incurred by the plaintiff 
in consequence of the publication iln question, 

and if n such proceedin c-s a re taken, the Hrgh Court may, 
upon applica tion made by the plaintiff, make any such order 
for the paymen t of such costs and expenses as could be made 
in such proceedi ngs . 

(5) F or th pu rpos s f rhi section. words shall be treated 
as publ ished by the defendant innocently in relation to the 
pla illtif-f if and on ly if the fo llowing conditions arc satisfied-

(0) that the defendant did not intend to publish them f 
and concerning the plaintiff, and did not know of 
circum ·tances by virtue of which they might be 
unrL: r t ad to refer to the plaintiff; or 
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(I» that the words were not defamatory on the face of 
them. and the defendant did not know of circum­
Slances by virtue of which they might be understood 
to be defamatory of the pJaintiff, 

and in either case that the defendant exercised aU reasonable 
care in relation to the publication; and any reference in this 
subsection to the defendant shaU be construed as including a 
reference [0 any servant or agc:nt of his who was concerned 
with (he contents of the puhlication . 

(6) Paragraph (1)) of subsection (l) of this section sha II not 
apply in relation to the publication by any person of words 
of v,·hieh he is not the author unless he proves tll.1t the w()rd~ 
were written by the author without maJice. 

14. 1n allY action for li be,1 or slander in respect of words 
containing (wo or more distinct charges against the plaintiff. 
a defence of .iustification shall not fail by reason only that the 
truth of every charge is not proved if (he words not proved to 
be true do not materially injure fhe reputation of the plaintiff 
having regard to the truth of the remaining charges, 

15. In any action for libel or slander in respect of words 
consisting partly of allegations of fact and partly of c.xpression 
of opinion, a defence of fair comment shall not fail by reason 
only that the truth of every allegation of fact is not proved if 
the expression of opinion is fair comment having regard to 
such of the facts alleged or referred to in the words complained 
of as arc proved . 

L6. (I) 1n any action for libel or slander the defendant 
may, after giving notice uf his intenLion so to do to the plain­
tiff at the time of filing or delivering (he plea in such action, 
give evidence in mitigation of damages that he made or offered 
an apol ogy to the plaintiff, in respect of the words complained 
of. befofl? the commencement of the action or. where the action 
was commenced before there was an opportunity of making or 
utTering such apology, as soon thereafter as he had such 
opportunity. 

(2) .In any action for libel or slander the defendant may 
give evidence in mitigation of damages that the plaintiff has 
recovered damages, or has brought actions for damages, for 
libel or slander in respect of the publication of words to the 



),75 

J970 De jama1ion 

same etlect ZlS (he words on which the action is founded, or has 
r ceived or agreed to receive compensation in respect of any 
slich publication. 

17. (0 The court or a judge may, upon the application by 
o r on behalf of two or more defendants in ( ctions in respect 
of the same, or substantially the samc. defamatory statement 
brought by the same pJaintin:, make an order for the consoli­
dation of such actions. 

(2) After fhe makin o of an order under subsection (I) of 
this section, and before tl1 " trial of the consolidated actions, 
thl~ defendants in any nc\v actions instituted in respect of the 
same, or substantially the same. defamatory statement and 
brought by the plainlifl in the consolidated actions, shaD be 
entitled to be joined in a common action up n a joint applica­
tion being made by such new defendan ts and the defendants 
in the actions already consolidated. 

(3) In a consolidated action under this section, the court 
shall assess the whole amount of damages (if any) in one sum, 
but a separa te verdict shall be given for or against each 
defendant in the same way as if the acti.ons consolidated had 
been tried separately, and if the COLI rt gives a verdict against 
more than one of tbe defendants it shall proceed to apportion 
the amount of damages so assessed between such defendants, 
and jf costs are awarded t the plaintiff the court shal.l there­
upon make such order as may seem just for the apportionment 
of such costs between SLlch defendants. 

(4) For the purposes of this section, "defamatory state­
ment" mans libel, slander, slander of titl , slander of goods 
and other ma I icious falsehoods. 

]8. An agreement for indemnifying any person against 
civil liabjlity for libe1 in respect of the publication of any 
matter shall not be un.lawful unless at the time of such publi­
cation such person knows that the matter js defamatory and 
does not reasonably believe there is a good d f nce to any 
action brought upon it. 

19. (I) This Act applies for the purposes of any pro­
ceedings begun after the commencement of this Act whenever 
1 he cause of action arose, but does not affect any proceedings 
begun before such commencement. 
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(2) Nothing in tbis Act shall affect the privileges of the 
National Assembly or the East African Le.c;islalive Assembly. 
or the law relating to criminal Jibel . 

20. Sub.'\~ction (2) of section 4 of the L imitation of 
Actions Act. 1968 , is hereby arneTldeJ by the addi tion theret .. ) 
of the following-

Provided that an JClion f<... r lib I o· slande r 1l1~1 , not 
be brought after tbe end of twelve months from such 
date. 

SCHEDULE 

NEWSPAPER STATEMENTS HAVTN(. QUAUFJFD 
PRTVTLEGE 

PART I 

STATEMENTS P RIVII.EGED WI HOUT EXl'u.~'i\TI N 

)R C ONTRA D1CTlON 

(s . 7/ 

I. A fair and accurate report of any proceedin g. in public of­

(a) the legislature of any part of the Common\vcalth other than 
Kenya: 

(I» an international nrgani7.ation of which Kenya or the Govern­
ment of Kenya is a member, or of a ny international confer­
ence to which the Government sends a re presen ta tive; 

(c) a person or body appointed to hold a rmh1ic inquiry by the 
government or legislature of any part of the Commonwea lth 
other tha n K enya . 

2. A fair and accurate report of any proceedings before a court 
exercising jurisdiction througho ut any run of the Commonwealth 
,>ubject to a separate legislature, or of any proceeding before a court­
martial held outside Kenya under ~tny written law . 

3. A fair and accurate copy of or extr;}ct from an y register kept 
in pursuance of any written law which is open to inspection by the 
public, or of allY other document which i, required by Llch law to 
he open to inspection by the pUblic. 

4 A notice. advertisement or report i sued or published by or on 
lhe alll\lorily of any court within Kenya or any judge or officer of 
,uch court or by any public officer or receiver or tr u, t · e a ling in 
:,ccI1rd:,nce with the requirements of any writt n law . 
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SCH EDULE-(COJ~(d . ) 

PART II 

STATEM NT S PRIVI LEGED SUBJECT TO EXPLANATrON 

OR CONTRA DICTION 

5. A fair and accurate r epo rt of the fi ndings or decisions of any 
of the following associa ti ons. o r of any committee or governing body 
thereof-

(a) an a ssociation formed in Ken ya for the purpose of promoting 
or enc uragi ng the exerci e o f o r in terest in any art, science. 
religion or Jearn lng , a nd empowered by its constitution to 
cxerci e con trol o Ver or a djudi ca tion upon ma tters of interest 
o r concern to such a cia tion o r the actions or conduct of 
any persons subject to sLlch cont rol or adjudicati on; 

(I» an association fo rm ed in Kenya fo r the pur pose of promoting 
or afeguarding the in tere. ts of a ny trade, business, industry 
or pro f io n. o r o f tbe perSl)ns ca rryi ng o n or engaged in 
a ny trade. b u in e. " ind ust ry or profe.sion. a nd empowered 
by it s constituti on LO exerci se control over or adjuru cate upon 
ma tt er-s con nected with th e trade, busin ess, industry or pro­
fe io n. or tb e a ct.ions or condu ct of those persons; 

(c) ;:t n a . oci'1 tion form ed in K nya for the promoting or safe­
gua rdin g th e interes t o f a ny gam e, sport or pastime to tbe 
playin o o r exerci se o f whicb mem bers of the public are 
inv ited or adm itted, a nd empowered by its con- tituti oo to 
exerci .. e contro l o ver or a djudi cat e upon persons connected 
w ith or taking I art in the ga me, spor t o r past ime. 

being a findin g or J eci .. ion relati ng to a per on wbo is a member of 
o r is subject by virtue o f any contrac t to th e contro l of the association. 

6. A fair and accurare repor t of the p roceedings of any public 
meet ing in K enya bona fi de a nd la wfu lly held for a lawful purpose 
:1 nd for the furth er:1nce r di scu. ion o f any matter of public concern, 
whether the adm ission to the meeting is general or res tricted. 

7. A fair and a ccurate report o f th e proceeding a t any meeting 
or sitting jn Kenya of-

(a) any local a uthority or commj ttee of a local a uthority or local 
authorities: 

(h) any commi -jon, tri buna l. commi ttee or person appointed for 
the purpose of a ny inqu iry by or under the provisions of any 
written law; 

(c) a ny person a ppointed by a local au thority ·to hoJd a local 
mqlliry in pu rsua nce o f a ny written law; 

(d) any other t r ibu na l, board . commi ttee or body constituted by 
or under . and exercisin g functions under a ny written Jaw, 

not being a meeting or sittin g adm is ion to which is denIed to repre­
senta tives of newspa pers and other m em bers of the public. 

No. to 
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SCHEDULE-(Confd.) 

8. /\ (Ji .. and a cu ra te I'~port of the proceedings at " general 
meeting of a company or :i~sociatjon constituted, registered or certified 
by or under any written law, not being a private company within the 
meaning of the Companies Act. 

9. A copy or fair and accurate report or summary of 4ny notice 
or other matter issued for the information of the public by or on 
hehalf of a ny departm ent of rhe government. Minister, local authority 
or gaz tteLl polic officer. 




