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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL 
CASE NO.    12   OF 2016 

 

 

PARTY OF NATIONAL UNITY….………..........……....1ST CLAIMANT 

MWAJUMA RAJAB ABDALLA..…………………….……2ND CLAIMANT 

IRENE KOPI MURONJI……………………………………3RD CLAIMANT 

 

VERSUS 
 

JOHN OKEMWA ANUNDA .....................................RESPONDENT 
 

JUDGMENT 

 

INTRODUCTION 

1. The Party of National Unity and two of its members filed this Complaint 

seeking the enforcement of a decision reached by the party to remove the 

Respondent as the Secretary General of the Party. The Complainants 

sought a declaration that the removal process was sound in law, and 

orders enforcing the resolution and barring the Respondent from 

purporting to act as the Secretary General of the Party. 

 

THE COMPLAINANTS’ CASE 

2. Their main contention is that the removal of the Respondent as the 

Secretary General followed the law and was guided by the Constitution of 

the Party. The NEC received a complaint against the Respondent and in a 

letter sent out to all NEC members including the Respondent, invited NEC 

members to a meeting to be held on the 18th March 2016 to discuss 
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allegations of gross misconduct against the Respondent. They state that 

the meeting proceeded as planned on 18th March 2016 and that the NEC 

considered the complaints and formed a Party Complaints and 

Disciplinary Committee as guided by Article 28 and Appendix V of the 

Party Constitution. The Respondent allegedly snubbed this meeting 

despite being invited.  

3. Pursuant to the resolution passed at the meeting, the Party Complaints 

and Disciplinary Committee summoned the Respondent to appear before 

it on 29th March 2016 vide a letter dated 21st March 2016. The 

Complainants annexed an Affidavit of Service sworn on 23rd March 2016 

by one Humphrey Waudi Okuku who depones that he knew the 

Respondent and that he served him in person with the summons at his 

Karen residence on 22nd March 2016. Despite being served in person, the 

Respondent did not turn up at the meeting and the Committee conducted 

its proceedings in his absence and recommended the removal of the 

Respondent from the office of Secretary General. After this ruling, the 

Respondent was allegedly served with the Ruling and a letter informing 

him of his right to appeal to the NEC within 21 days from the date of 

ruling. The Party NEC met on the 19th April 2016 and resolved that the 

Respondent be removed as the Secretary General of the Party on the basis 

of the ruling of the Disciplinary Committee which heard the complaints 

against him. 

4. The Complainants have also alleged that the Respondent purported to 

change the list of the party’s officials without following the right 

procedure. They state that no elections were held in accordance with the 

party’s Constitution, yet the Respondent wrote to the Registrar of Political 

Parties informing that office that some persons had been selected as the 

party’s office bearers. 

5. The Complainants state ultimately that the party had a basis to initiate 

the disciplinary proceedings against the Respondent and that the 

responsibility to discipline members is bestowed on the NEC which 
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followed the due process when dealing with the complaint against the 

Secretary General. It is their contention that the Respondent was at all 

times made aware of the proceedings against him and was served but he 

chose to ignore those summons or participate in the party proceedings. 

6. The Complainants pray, on this basis, that the Tribunal issues 

i. A permanent Injunction restraining the Respondent from acting or 

purporting to act as Secretary General of the Party of National 

Unity.  

ii.  A Declaratory Order that removal of the Respondent as the 

Secretary General of the Party of National Unity was legal and 

valid. 

iii. An Order restraining the Respondent from acting or purporting to 

act as the Secretary General of the Party of National Unity. 

iv. A permanent Injunction restraining the Respondent, his Servants 

or Agents from convening any meeting in the name of the Party of 

National Unity.  

v. A declaratory Order that the purported changes to the Party of 

National Unity National Executive Committee admitting Hon. 

Jeremiah Kioni, Hon. Nderitu Mureithi and Mr. Ezekiel Angwenyi 

be declared illegal and therefore null and void; and 

vi. Costs of the suit. 

 

THE RESPONDENT’S CASE 

7. The Respondent opposed the claim by filing a Statement of Reply dated 

24th May 2016. In his response, the Respondent denied receiving any 

summons from the disciplinary committee and argued further that the 

proceedings the party allegedly held against him were conducted in 

violation of the party’s Constitution. He cited Article 28 of the PNU 

Constitution which provides that any complaints alleging an offence 

should be made in writing to the Secretary General who is to forward the 

same to the NEC. The party’s NEC is then required to appoint an ad hoc 
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disciplinary committee which is to investigate the allegations and make a 

decision after giving both sides to the complaint a fair chance to be 

heard. This committee is supposed to report back to NEC with its 

recommendations, which retains the power to approve or reject the 

committee’s recommendations. If the recommendation is to remove an 

officer from office, it needs to receive the nod of two thirds of the NEC 

members. 

8. The Respondent’s case was buttressed by Affidavits that were sworn by 

Jeremiah Kioni who described himself as a life member and the party 

leader of PNU, one Paul Okumu Amenya Amayo who describes himself as 

a life member and National Vice Chair of the party, Bishop Genelly 

Wando who says he is a member and the National Deputy Treasurer, and 

by Prisca Wegesa Mwita who says she is another life member and the 

National Chairperson of the party’s Women Congress. 

9. An affidavit sworn by one John Kamama Mbugua questions the 

membership of Paul Okumu Amenya Amayo and Bishop Genelly Wando 

who swore affidavits in support of the Respondent’s case. He also 

challenges the standing of Jeremiah Kioni who claimed to be the Party 

Leader yet there have been no elections during which he was given the 

position. 

10. The Respondent filed another Affidavit sworn on 6th July 2016, by which 

he urges the Tribunal to ignore the Affidavits sworn by John Kamama 

Mbugua in support of the Complainants’ case. He argues that Mr. 

Mbugua is not a party to these proceedings and he lacks the locus to 

swear an affidavit herein. However, the Respondent himself also filed 

affidavits that were sworn by Jeremiah Kioni, Paul Okumu Amenya 

Amayo, Bishop Genelly Wando, and Prisca Wegesa Mwita, all of whom 

are not parties to these proceedings! 

11. More importantly, the Respondent urged the Tribunal to dismiss the 

Complaint for it was filed by a political party which is an unincorporated 

association which does not have the capacity to sue or be sued in its own 
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name, but which can only appear in court proceedings through its 

officials. Moreover, he alleges that the officials of the party did not 

authorize the filing of this particular suit. 

 

ISSUES FOR DETERMINATION 

12. Having read all the documents on the record including the written 

submissions filed by both parties as highlighted by their respective 

counsel on 18th July 2016, we are of the view that the following are the 

issues that fall for determination: 

i. Whether the Tribunal has jurisdiction over the dispute. 

ii. Whether the first Complainant has locus standi in these 

proceedings. 

iii. Whether the ouster of the Respondent was conducted in 

accordance with the PNU Constitution and the Constitution of 

Kenya. 

iv. Whether Hon. Jeremiah Kioni, Hon. Nderitu Mureithi and Mr. 

Ezekiel Angwenyi were properly added to the PNU NEC. 

 

ANALYSIS & DETERMINATION 

 

a. Whether the Tribunal has jurisdiction over the dispute. 

13. The Respondent has argued that this case was brought to the Tribunal 

before the Complainants exhausted the dispute resolution mechanisms 

provided for under the PNU Constitution. It is now settled that although 

the Tribunal has the jurisdiction to handle disputes between a political 

party and its members, such jurisdiction cannot be exercised unless the 

dispute has been taken through the concerned party’s internal dispute 

resolution mechanisms. This is because of the mandatory provisions of 

Section 40(2) of the Political Parties Act 2011. The Tribunal has always 

looked to the concerned party’s Constitution for guidance on how the 
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dispute ought to have been conducted before it is filed at the Tribunal. 

This is the same approach we will take in this case. 

14. The PNU Constitution is unique in that it provides for a three-way 

mechanism for the enforcement of discipline and the settlement of 

disputes. The first mechanism handles disciplinary matters, while the 

second mechanism deals with “disputes concerning the interpretation 

of the Constitution or any dispute concerning any matters relating 

to the party’s affairs or the management of the Party.” 

15. Disciplinary matters are covered under Article 28 of the Constitution 

which provides that complaints are to be forwarded to the NEC through 

the Secretary General, that NEC is to appoint an ad hoc Disciplinary 

Committee to look into the allegations then report back to NEC, and that 

NEC may impose any one of several sanctions listed in the article.  

16. More importantly, Article 28 provides that “any decisions made under 

(e) and (f) does not prejudice the right of a member to take recourse 

to Political Parties Tribunal provided for under the Political Parties 

Act or any other forum provided by the law.” 

17. Article 33 covers arbitration which is the mode for the settlement of 

“disputes concerning the interpretation of the Constitution or any dispute 

concerning any matters relating to the party’s affairs or the management 

of the Party.” It provides that “Any dispute concerning the 

interpretation of this Constitution or any dispute concerning any 

matters relating to the party’s affairs or the management of the 

Party, shall be adjudicated upon through arbitration. The parties 

concerned shall agree on three arbitrators or otherwise invoke the 

Arbitration Act of Kenya. The Arbitrator shall communicate the 

decision of the Arbitration to NEC in writing. NEC shall consider 

the award of the arbitrator and its decision shall be binding and 

final on all parties.” 

18. This case was initiated by disciplinary proceedings which fall under 

Article 28 of the PNU Constitution. However, the disciplinary proceedings 
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concern an official of the party whose management of the party was put 

to question. As such, the case also fell under ―disputes concerning any 

matters relating to the party’s affairs or the management of the party‖ 

which fall under Article 33. It is clear that the PNU Constitution 

attempted to draw a line between disciplinary proceedings which are to 

be conducted by an ad hoc disciplinary committee and NEC under  

section 28, viz-a-viz other disputes which are to be resolved through 

arbitration under Article 33. However, some disputes may well fall under 

both categories, and a person who opts for one avenue rather than the 

other should not be faulted. This can happen in cases such as this one 

where the conduct of an official of the party as a manager is questioned. 

As such, our view is that the proceedings such as those that were 

initiated against the Respondent could be conducted in accordance with 

Article 28 or Article 33 which calls for arbitration. The Complainants 

chose the former and it was their right to do so. 

19. Article 28(f) provides that once NEC has taken a decision on the 

recommendation of the ad hoc disciplinary committee, the concerned 

member retains the right to move to the Political Parties Disputes 

Tribunal, which is the right the Complainants exercised in this case. The 

Respondent cannot therefore fault them for moving to the Tribunal. 

20. We have also noted that the party’s NEC has the final say in both types 

of disputes. When a disciplinary case is brought under Article 28 to the 

NEC through the Secretary General and an ad hoc disciplinary 

committee is constituted by NEC, the decision of the disciplinary 

committee will be forwarded to NEC which has the final say within the 

party. If a dispute is taken through arbitration under Article 33, the 

result of the arbitration process is to be forwarded to NEC which ―shall 

consider the award of the arbitrator and its decisions shall be final and 

binding on all parties.‖ There are no practical differences. In both cases, 

the final decision of the NEC can be challenged at the Tribunal. 
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21. There is also Article 30 (b) of the Party’s Constitution which provides that 

“Any official who in the opinion of two thirds of members of NEC, is 

unable to perform his/her functions by reasons of illness or any 

other cause, or who in the view of two thirds of members of NEC is 

deemed to be unfit to hold a party office, shall vacate his/her office 

upon resolution by NEC”   

22. There is no certainty whether this clause is related to Article 28 which 

provides that the NEC can opt to adopt a resolution from the ad hoc 

disciplinary committee constituted to investigate allegations against 

party officials. It appears that this clause gives the PNU NEC the 

jurisdiction to decide on its own motion that a party official is unfit to 

hold office by virtue of illness or other cause, or when two thirds of the 

NEC members decide that he is unfit to hold a party office.  

23. The Respondent has also questioned the internal dispute resolution 

process adopted by the Complainants prior to coming to the Tribunal on 

the basis that the complaint letter which initiated these proceedings was 

addressed to the party’s Chairperson rather than the Secretary General. 

Even though the PNU Constitution requires that complaints be written to 

the Secretary General who is then required to forward them to NEC, we 

can understand the dilemma of a party member who has a complaint 

against the Secretary General being asked to address his complaint to 

the selfsame Secretary General. Where such a member opts to address 

his complaint to the party’s chairperson, the member should not be 

faulted. The complaint should certainly not be thrown out on the basis of 

such a technicality. If anything, the Secretary General has no 

substantive role with regard to the complaints that he receives. His job is 

merely to forward them to the NEC which then takes substantive action. 

We do not think an action taken by NEC on the receipt of a complaint is 

any less valid because the complaint was forwarded through the party 

chair rather than the Secretary General. 
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24. By the same token, we will dismiss the Respondents assertions that the 

NEC meetings were illegal because they were called by the Chairman 

rather than the Secretary General. Where the meeting is to discuss the 

conduct of the Secretary General, we cannot fault the chairman for 

taking the lead in calling the meeting since the Secretary General may 

have incentive not to call any meetings so as to stall the process. We 

would also like to emphasize that the mere fact that the meeting was 

called by another official than the one authorized under the Constitution 

should not invalidate the resolutions passed by the relevant organ if it 

can be shown that there are legitimate reasons for the unauthorized 

official to call the meeting, such as unavailability of the authorized 

official, or legitimate apprehension that he may not call the meeting if left 

to his devices due to conflict of interest. These resolutions were taken by 

the organ and not the individual who called the meeting. 

25. Ultimately, our finding on this question is that the Tribunal is properly 

seized of the dispute. 

 

b. Whether the 1st Complainant has Locus Standi 

26. The Respondent claimed in his Replying Affidavit sworn on 6th July 2016 

that ―the suit herein is alleged to have been brought by the Party of 

National unity (PNU), an unincorporated association which does not have 

the capacity to sue and/or be sued in its own name but by the names of 

its officials.‖ He argues further that there is no resolution from the party 

authorizing the filing of this suit, and it should thus be struck out. 

27. This argument must fail in light of Section 16 of the Political Parties Act 

2011 which provides that ―A political party which has been fully 

registered under this Act shall be a body corporate with perpetual 

succession and a common seal and shall be capable, in its own name 

of— (a) acquiring and disposing of property; (b) suing and being sued; 

and (c) doing or performing all such acts and things as a body corporate 

may by law do or perform.‖ 



Party of National Unity & 2 Others v John Okemwa Anunda [2016] eKLR 
 

Page 10 of 16 

 

28. The Respondent does not say that the 1st Complainant is not fully or 

dully registered.  In any event, such an argument would be self-defeatist.  

The Tribunal holds that the 1st Complainant has the necessary standing 

in law to institute the proceedings. 

 

c. Whether the Removal of the Respondent was Valid 

29. The validity of the removal of the Respondent from the office of PNU 

Secretary General is dependent on whether it was done by the right 

institution, following the right process. The Respondent has the right to 

be accorded a fair hearing before adverse action is taken against him. 

Such a hearing was to be conducted within the party in accordance with 

the party’s Constitution. 

30. The Complainants claim that they accorded the Respondent a fair 

hearing before removing him from office, a claim which the Respondent 

vehemently denies. The Respondent’s rejection of the process that led to 

his ouster arise from the following concerns: 

i. The party has a standing disciplinary committee and there was no 

need to appoint an ad hoc disciplinary committee. 

ii. The disciplinary committee is supposed to be composed of PNU 

NEC members. 

iii. The ad hoc disciplinary committee was composed of non PNU 

members. 

iv. The NEC meeting was attended by non NEC members. 

v. The NEC meeting did not have quorum. Per the Constitution, the 

quorum is one third of members, and it has 28 members in total. 

As such, it was to have a minimum of 9 members. 

vi. Some persons who are listed as having attended the NEC meeting 

have denied being there. 

vii. The NEC meetings that discussed the conduct of the Respondent 

were not properly called. They were called by the Chairperson 

instead of the Secretary General. 
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viii. The Respondent did not receive the summons to the disciplinary 

meeting. 

ix. The NEC meeting held on 19th April 2016 to adopt the disciplinary 

committee recommendation was equally lacking in quorum, had 

strangers, no prior agenda, and was attended by persons who had 

made complaints against the Respondent. 

x. Any resolution to remove the Respondent from office should have 

been adopted by two thirds of the NEC members, i.e. at least 18 of 

the 28 member NEC. 

31. Both sides to this complaint have thrown several allegations and 

counter-allegations at each other. There are allegations over the 

membership status of persons who were in attendance at meetings 

organized by both the Complainants and the Respondent, questions over 

whether persons who allegedly attended some meetings were actually in 

attendance, and questions over the membership of persons who have 

sworn affidavits in support of either side of the dispute. There remain 

many uncertainties in the face of the several affidavits and counter-

affidavits that have been lodged. These Affidavits have actually 

complicated the dispute further, instead of helping the Tribunal narrow 

down the issues and to reach a determination. 

32. Even in the face of these many uncertainties, we are clear in our minds 

that a resolution to remove a party official such as the Secretary General 

must be passed by a vote of two thirds of all members of the NEC 

pursuant to Article 30(b) of the PNU Constitution. The NEC meeting that 

received and adopted the report of the ad hoc disciplinary committee was 

attended by 7 people, i.e.  

i. John Kamama Mbugua – National Chairman 

ii. Irene Muronji – First Vice Chairperson 

iii. Matano Kheri Chengo – Deputy Secretary General 

iv. Alphonce Musyoki – National Organizing Secretary 

v. Beatrice Cherono – National Youth Affairs Chairperson 
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vi. Mwajuma Rajab – Resource Mobilizer 

vii. Ann Chebet – Capacity not specified 

33. According to Article 8(a) of the PNU Constitution, the party’s NEC is 

composed of all national officials, the whips of both houses, party leaders 

of both houses, the chairperson of the board of trustees, the chairperson 

of the party elections board and the party’s Executive Director who is an 

ex-officio member. 

34. According to Article 16(a) of the PNU Constitution, “The quorum for the 

National Delegates Convention, National Governing Council and National 

Executive Committee, Branch and Sub Branch Committees, and location 

meetings and all the other committees of the party shall be one third of 

the Membership thereof.” Article 12 of the PNU Constitution provides a 

list of 23 national officials, and this excludes the whips of both houses, 

party leaders of both houses, the chairperson of the board of trustees, 

the chairperson of the party elections board and the party’s Executive 

Director who complete the NEC. A one-third majority of this organ is nine 

members and all the NEC meetings needed to have a minimum of 9 

members to transact any business. 

35. The position of Secretary General is one of the key positions within a 

party, and a person holding that office should only be removed with the 

right quorum in accordance with the party’s Constitution. This is why 

the PNU Constitution also provides that the removal of party officials 

must be approved by two-thirds majority of the NEC. A two thirds 

majority of 28 members should be a minimum of 18 members. We 

understand that there are circumstances when certain NEC positions 

may be vacant, which means the quorum may be lower than 18. 

However, in the absence of evidence to show that the persons who met 

and passed the resolution to remove the Respondent constituted a two-

thirds majority of the existing NEC members, the Tribunal is not able to 

make a finding that the Respondent was removed by the correct vote. 
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36. Even with the haziness from the several affidavits that have been 

presented, there is no denying that five of the above seven persons had 

lodged a complaint at the Registrar of Political Parties seeking the 

removal of the Respondent from his office. These were Irene Muronji, 

Alphonce Musyoki, Matano Chengo, Mwajuma Rajab and Beatrice 

Cherono. The same five were part of the seven NEC members who sat on 

18th March 2016, and decided to constitute a disciplinary committee to 

look into the allegations against the Respondent. The five were also part 

of the NEC meeting held on 19th April 2016 to approve the ad hoc 

committee’s recommendations. In turning round to sit as NEC members 

to hear the report from the ad hoc disciplinary committee that they 

themselves constituted, the five turned into accuser, jury, judge and 

executioner. One of the main components of the Rule of Natural Justice 

is that someone cannot be a judge in his own cause. The Complainants 

breached this fundamental rule which resulted in a failure to accord the 

Respondent the right to fair hearing. 

37. We find in the circumstances not only that the Respondent was not 

removed by the right quorum of NEC members, but also that the persons 

who conducted the proceedings against him did not grant him a fair 

hearing. 

 

d. Whether Hon. Jeremiah Kioni, Hon. Nderitu Mureithi and Mr. 

Ezekiel Angwenyi were properly added to the PNU NEC. 

 

38. The Claimants also sought a declaration that Hon. Jeremiah Kioni, Hon. 

Nderitu Mureithi and Mr. Ezekiel Angwenyi were not properly added to 

the PNU NEC. They allege that the Respondent acted unilaterally in 

appointing them into the NEC and forwarding their names to the 

Registrar of Political Parties. The Respondent claims on his part that 

these three are fully paid members of the party who have the right to 

offer themselves for election to various party offices. 
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39. We have looked at the PNU Constitution on the selection of national 

officials. Article 6(b) provides that the PNU National Delegates 

Convention (NDC) is the highest authority of the party, and shall, among 

others, “elect from among eligible members of the party the national 

officials of the party.” The fact that a fully paid up party member has 

the right to offer herself for election does not mean she can be ―elected‖ 

into an office by an organ which does not have the power to make that 

decision. The NEC which allegedly met on 2nd September 2015 and 

selected these three as national officials and NEC members does not 

have that mandate under the PNU Constitution. The NEC’s powers and 

functions are enumerated under Article 8(b) and none of them mentions 

the appointment of national officials or co-opting of non-NEC Members 

into the NEC. 

40. This begs the conclusion that the selection during the NEC meeting held 

on 2nd September 2015 of Hon. Jeremiah Kioni, Hon. Nderitu Mureithi 

and Mr. Ezekiel Angwenyi as PNU NEC members was without basis in 

the party Constitution and is hereby revoked. 

 

FINAL ORDERS 

41. The Claimants came before us seeking a declaration that the removal of 

the Respondent was above board and a mandatory injunction for the 

enforcement of their resolution to remove the Respondent from his office. 

However, we have found that the removal process was not done in 

accordance with the party Constitution and the rules of natural justice. 

They also sought to nullify the selection of Hon. Jeremiah Kioni, Hon. 

Nderitu Mureithi and Mr. Ezekiel Angwenyi as PNU NEC members, and 

we have found that their selection was not done in accordance with the 

PNU Constitution. we hereby order as follows:-  
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i. The prayer for permanent Injunction restraining the Respondent 

from acting or purporting to act as Secretary General of the Party 

of National Unity is hereby declined.  

 

ii.  The removal of the Respondent as the Secretary General of the 

Party of National Unity was illegal null and void for reasons given. 

iii. Prayers seeking Orders restraining the Respondent from acting or 

purporting to act as the Secretary General of the Party of National 

Unity is declined. 

iv. A permanent Injunction restraining the Respondent, his Servants 

or Agents from convening any meeting in the name of the Party of 

National Unity is declined. 

v. That the purported changes to the Party of National Unity, National 

Executive Committee admitting Hon. Jeremiah Kioni, Hon. Nderitu 

Mureithi and Mr. Ezekiel Angwenyi be and  is hereby be declared 

illegal null and void. 

vi.  Turning to costs of the complainant, the respondent’s attempt to    

impose officials on party in violation of party constitution is very 

serious matter on his part: Accordingly, the tribunal orders that he 

bears 100% of the party cost and 50% of the cost of 2nd and 3rd 

Claimants. 

vii. Orders accordingly. 

 

DATED AT NAIROBI THIS 21ST DAY OF JULY 2016. 

Kyalo Mbobu (Chairman) 

James Atema (Member) 

Paul Ngotho (Member) 
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