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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL 

COMPLAINT NO.  34 OF 2016 

 

JOSHUA KIILU MWONGA……………………………...1ST COMPLAINANT 

TIMOTHY W. KILONZO………………………………....2ND COMPLAINANT 

-VERSUS -  

 

ALEXANDER NZAMBU KATHINZI……………………1ST RESPONDENT 

GIDEON S. KAVUU………………………………………..2ND RESPONDENT 

 

JUDGMENT 

INTRODUCTION 

1. The above matter came to the Tribunal by way of a Complaint filed on 25th 

October 2016.  The complaint averred that vide a meeting held on 24th 

October 2016, by some members of the Machakos County Assembly, a 

communication had been lodged with the Speaker alleging that at the said 

meeting it had been resolved that the Complainants be replaced as Leader 

of Majority (ML) and Majority Whip (MW) by the 1st and 2nd Respondents 

respectively.  The Complainants claimed not to have been served with 

notice of the meeting aforesaid as required by the standing orders of the 

Assembly.  Hence, that the meeting was illegal and any decision made 

thereat was illegal, null and void. 

2. Accordingly, they required the Tribunal to issue orders as follows:- 

(a) that the meeting held on 24th October 2016 with the effect of 

the removal of the 1st Complainant as the Majority Leader and 
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the election of the 1st Respondent as the Majority Leader be 

declared illegal, null and void; and 

(b) that the communication made to the Speaker of the County 

Assembly of Machakos on 24th October 2016 on the Leader of 

Majority for the County Assembly of Machakos County be 

declared illegal, null and void. 

 

CERTIFICATE OF URGENCY 

3. The Complaint was accompanied by a Notice of Motion under Certificate 

of Urgency of the same date in which the Applicants prayed:- 

(a) THAT the matter be certified urgent, service thereof be 

dispensed with, the same be heard ex-parte and interim orders 

be granted in the first instance; 

(b) THAT pending the hearing and determination of the 

application the resolutions made on the 24th October 2016 with 

the effect of the removal of the 1st Complainant as the Majority 

Leader and consequently the 2nd Complainant as the Majority 

Whip at the County Assembly of Machakos be suspended and 

the status quo obtaining ante be maintained 

(c) THAT pending the hearing and determination of the claim the 

resolutions made on the 24th October 2016 with the effect of 

the removal of the 1st Complainant as the Majority Leader and 

consequently the 2nd Complainant as the Majority Whip at the 

County Assembly of Machakos be suspended and the status 

quo obtaining ante be maintained; and 

(d) the costs of the application be provided for. 

4. The motion was supported by the Supporting Affidavit of Joshua Kiilu 

Mwonga, the 1st Complainant, in which he repeated on oath the averments 

contained in the complaint filed as aforesaid. 
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5. The motion being under Certificate of Urgency was placed before the 

Tribunal on 25th October 2016.  Mr. Nyamu, Counsel for the Complainants 

urged the urgency of the motion.  Being satisfied of the reasons given, the 

Tribunal certified the same as urgent and directed its service forthwith. 

6. An interim injunction order was also accordingly granted to stop the 

effectuation of the resolution made on 24th October 2016 by the County 

Assembly of Machakos members to remove the 1st and 2nd Complainants as 

the Majority Leader and Majority Whip respectively pending the inter 

partes hearing of the motion. 

APPLICATION TO SET ASIDE THE EX PARTE ORDERS 

7. Upon service of the order, the Respondents instructed Ms. Nduku Janet to 

apply to set aside the ex parte orders granted on 25th October 2016. 

8. Hence on 31st October 2016, her application for setting aside was 

accordingly certified urgent. The hearing of the Notice of Motion filed on 

25th October 2016 and the application to set aside the ex parte orders were 

set down for hearing on 10th November 2016 at 11a.m. 

 

HEARING THE APPLICATIONS 

9. When the matter was called out on 10th November 2016, Ms. Nduku Janet 

began by purporting to abandon all references to the Coalition for Reforms 

for Democracy (CORD) Agreement in her application.  This was objected 

to by Ms. Esami who held Mr. Nyamu’s brief on the material day. 

10. Having considered that in both the Motion as well as the Supporting 

Affidavit to it, extensive reference had been made to the CORD 

Agreement, the Tribunal, in the interests of justice, adjourned the hearing 

of the motion to 22th November 2016 with leave to the Respondent to file a 

Supplementary Affidavit. 

11. Ultimately, the two applications were argued on 22th November 2016 

whereafter ruling was reserved for 8th December 2016. 
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12. In the ruling delivered, the Complainants’ application dated 25th October 

2016 was allowed while the Respondents’ application to set aside the 

interim orders was disallowed.  The Respondents were given 14 days 

within which to file their defence, whereafter the Complaint was 

scheduled for inter partes hearing on 5th January 2017 at 2.30p.m. 

 

HEARING 

13. On 5th January 2017, there was no representation for the Complainants.  

However, Mr. Ateka Miller holding brief for Ms. Nduku Janet sought for 

10 more days within which to file the reply. 

14. There being no opposition to the request, the time extension was granted 

by the Tribunal to 10th January 2017 by which time the parties were to 

have filed their written submissions.  The matter was scheduled for 

highlighting of submissions on 12th January 2017 at 2.30p.m. 

15. On 12th January 2017, the Respondents served the Claimants with their 

Replying Affidavit and Written Submissions in court prompting Mr. 

Nyamu for the Complainant to object and seek at least 2 days within which 

to file his reply. The Tribunal allowed Complainants the leave to file any 

supplementary affidavits within 2 days, but called attention to the extreme 

time restrictions in line with the law.  The matter eventually proceeded to 

hearing on 19th January 2017. 

16. Two main submissions were made on behalf of the Complainants. The first 

was as regards jurisdiction. Mr. Nyamu submitted that the matter lay 

squarely within the Tribunal’s jurisdiction being one that concerns election 

of Majority Leader which was a matter determined under the practice and 

rules of a political party.  He further submitted that the process of removal 

was also outlined in the party processes and thus an issue which the 

Tribunal could address.  He emphasized the provisions of Article 38 of the 

Constitution of Kenya in support of the complaint. He submitted that the 

Complainants were never invited to attend the meeting of 24th October 

2016 where the impugned resolutions were made.  He further submitted 
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that it was the duty of the Respondents to prove service and not vice-versa 

and this has not been done. 

17. The 2nd issue urged was lack of due process.  Mr. Nyamu submitted that 

both Complainants held public offices within the County Assembly of 

Machakos.  There was no evidence that either had been served with a 

complaint which set out the specific allegations against the two. 

18. The statement of Lord Denning MR in Kanda vs. Government of Malaya 

[1962] AC 322 was cited as authority for the value of the complainants’ 

right to be heard before any adverse action were taken against them. 

19. Ms. Nduku Janet cited the case of Republic vs. County Assembly of 

Migori & 4 Others ex parte Johnson Omolo Owiro [2014] eKLR to submit 

in her reply that the election of Leader of Majority was the prerogative of 

the Majority party in the County Assembly. 

20. She submitted that a notice was duly served inviting all MCAs to attend 

the meeting of 24th October 2016.  Although there was no evidence of 

service, she insisted that indeed service was effected on the two 

Complainants as evidenced by the attendance of other Members at the said 

meeting. 

21. She submitted that the fact that the 1st Complainant congratulated the 

Respondent on the floor of the County Assembly of Machakos on 26th 

October 2016 was proof that due process had been observed and that the 

Complainants were happy with the outcome. 

22. She urged the Tribunal to find that the 1st and 2nd Respondents had indeed 

been duly elected as Majority Leader and Majority Whip respectively of 

the County Assembly of Machakos on 24th October 2016. 

 

ISSUES 

23. Two main issues were argued by the parties:- 

i) Jurisdiction of the Tribunal; and 
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ii) The right to due process or natural justice. 

 

ANALYSIS 

24. The jurisdiction issue, to the mind of the Tribunal, was adequately 

addressed in our interlocutory ruling delivered on 8th December 2016.  

The Tribunal after reviewing the various positions argued by the parties 

found that the Tribunal has the necessary jurisdiction to hear and 

determine this dispute.  

25. Hence, we need not re-visit this issue.   

26. The more poignant issue in our judgment is the due process issue.  Mr. 

Nyamu for the Complainants submitted that the letter dated 21st October 

2016 inviting the County Assembly of Machakos Members to the meeting 

was never served on the Complainants.  Ms. Nduku Janet took the 

contrary view. Pushed by the Tribunal for proof of service, she submitted 

that the matter could be adjourned for the Respondents to be cross-

examined on the question of service 

27. The long and short of it though, was that there was no evidence of service 

of the notice of the meeting of 24th October 2016 on the Complainants, nor 

of the particulars of the charges to be levelled against them. 

28. This Tribunal can do no better than refer to its decision in Ibrahim Abdi Ali 

v Mohamed Abdi Farah & Another, PPDT Complaint No. 29 of 2015 where we 

noted as follows regarding service of notice:- 

“.....the notice period for the meeting is immaterial if the notice did not 

also show that the Claimant was going to be put to task over his conduct 

and that he would face possible removal. Even if the notice for a general 

meeting had been given a year in advance, we would still not accept it as 

enough notice to the Claimant with respect to the charges he was facing. 

What matters more is the notice the Claimant had of the charges he was 

to defend himself against at the meeting and not the notice of the 

meeting itself.” 
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29. The Respondents have not placed any material before the Tribunal to 

prove service of the notice. Yet they are the party that argues that service 

was effected on the Complainants. Without proof of service, the Tribunal 

can only infer that notice of the meeting of 24th October 2016 was not duly 

served.  

30. But going further, we have also examined the notice itself which is 

annexed to the Exhibit marked as ‘ANK1’ to the affidavit of Alexander 

Nzambu Kathinzi sworn on 9th January 2017.  What we can say is that the 

notice itself is quite vague on the agenda.  No charges have been expressly 

made against the Complaintants. Hence, even if the Complainants had 

been served with the said notice, the notice would remain invalid due to 

lack of the particulars of the allegations against the two. At this juncture, 

we can do no better than to invoke the words of Lord Denning MR in 

Kanda vs. Government of Malaya (supra) usefully cited by Mr. Nyamu.  

Per his Lordship at page 337:- 

“if the right to be heard is to be a real right which is worth anything, it 

must carry with it a right in the accused man to know the case which is 

made against him. He must know what evidence has been given and 

what statements have been made affecting him and then he must be 

given a fair opportunity to correct or contradict them.” 

31. We say no more.  The notices that are the subject matter hereof are short on 

the allegations being made against the accused complainants before this 

Tribunal.  They do not pass the Kanda vs. Government of Malaya test. 

32. Accordingly, we hold that:- 

(i) The resolutions of the County Assembly of Machakos held on 

24th October 2016 in which the removal of the 1st Complainant as 

the Majority Leader and the 2nd Complainant as Majority Whip 

was discussed and approved were invalid for want of proper 

notice; and 

(ii) The communication made to the Speaker of the County Assembly 

of Machakos on 24th October 2016 touching on the office of the 
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Majority Leader & Majority Whip and all consequential actions 

thereto are hereby declared to be illegal, null and void 

33. Due to the brazen impunity demonstrated by the Respondents herein in 

the perpetration of an illegal scheme against the Complainants, it is only 

fair that they bear the costs of the proceedings in full. 

34. Orders accordingly. 

 

DATED AT NAIROBI THIS 23RD DAY OF JANUARY 2017 

 

1. Hon. Kyalo Mbobu (Chairman) 

 

2. Hon. James Atema (Member) 

 

3. Hon. Paul Ngotho (Member) 

 

4. Hon. Milly Odongo (Member) 

 

5. Hon. Dr. Adelaide Mbithi (Member) 


