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ZIPPORAH KITTONY……………………..……….....…3RD RESPONDENT 

NICK SALAT…………………………..……………………4TH RESPONDENT 

 

JUDGMENT 

1. Section 14(5) of the Political Parties Act 2011 requires that a member of a 

political party who intends to resign from the political party shall give a 

written notice prior to his resignation to his party and, where the individual 

is also a member of the National or a County Assembly, to the Clerk of the 

Assembly he belongs to provides on the other hand that 

A person who, while being a member of a political party—  

(a) forms another political party;  

(b) joins in the formation of another political party; 

(c) joins another political party; 

(d) in any way or manner, publicly advocates for the formation 

of another political party; or 

(e) promotes the ideology, interests or policies of another 

political party; 

shall, notwithstanding the provisions of subsection (1) or the 

provisions of any other written law, be deemed to have resigned 

from the previous political party. 

2. Mr. Isaac Aluochier, hereinafter “the Complainant”, would like the Tribunal 

to enforce this provision of the Act with respect to the Respondents who 

reportedly campaigned in a by-election for the candidate of another political 

party without a registered coalition agreement between their two parties. The 

gist of his case is that the Respondents, while being members of the Kenya 
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African National Union (KANU), engaged in campaigns for a candidate 

sponsored by the Patriotic People’s Party of Kenya (PPPK) in the absence of a 

registered coalition agreement between KANU and PPPK. 

3. The Respondents initially raised a Preliminary Objection to the jurisdiction 

of the Tribunal by alleging that the Complainant is not a member of KANU. 

The Tribunal dismissed this objection in a ruling delivered on 11th July 2016 

in which we held that the matter was properly before the Tribunal since 

there was no affidavit evidence challenging the Complainant’s membership of 

the party as demonstrated by the two membership cards and payment 

receipt he had produced to prove his membership status. It appears the 

issue of Mr. Aluochier’s membership remains unsettled despite our ruling 

since the same has now been questioned in the Replying Affidavit sworn by 

the 4th Respondent who is the Secretary General of KANU. Indeed, we did 

not state conclusively in our earlier ruling that he is a member, but only that 

on the basis of the documents before the Tribunal, we had no reason to 

doubt the evidence he had tabled to prove his membership. 

4. The Respondents have also raised a second issue that goes to the 

jurisdiction of the Tribunal. The 4th Respondent denies in his Replying 

Affidavit that the party received a complaint from Mr. Aluochier who was 

required to have this dispute settled within the party before moving to file 

this case at the Tribunal. This objection is based on Section 40(2) which 

provides that the Tribunal cannot entertain a dispute between a member of a 

party and his party if the dispute has not been taken through the concerned 

party’s internal dispute resolution mechanisms (IDRM). The objection is also 

based on Article 21 of the Constitution of KANU which provides that ―No 

member, as a condition-precedent for membership of the party, shall 

resort to a Court of Law for the resolution of any dispute arising out of 

the conduct of any party matter, issues or affairs, unless the machinery 

herein established has been exhausted.‖ 

5. Nyarangi, JA stated in Owners of Motor Vessel ―Lilian S‖ –Vs- Caltex Oil 

(K) Ltd (1989) KLR 1 at 14 that 
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“I think that it is reasonably plain that a question of 

jurisdiction ought to be raised at the earliest opportunity 

and the court seized of the matter is then obligated to 

decide the issue right away on the material before it. 

Jurisdiction is everything. Without it, court has no power 

to take one more step. Where a court has no jurisdiction, 

there would be no basis for a continuation of proceedings 

pending the evidence. A court of law downs tools in 

respect of the matter before it the moment it holds the 

opinion that it is without jurisdiction.” 

6. Guided by the wisdom in these timeless words, we will address ourselves 

first to the jurisdictional questions raised by the Respondents before 

proceedings, if at all, to the substantive issues in Mr. Aluochier’s Complaint. 

I. Party Membership of the Complainant 

7. We believe that we need to settle first the question of the Complainant’s 

party membership status before looking into whether he attempted to invoke 

the party’s IDRM, for if he is not a KANU member then he had no locus 

before the party’s IDRM, and the Tribunal cannot also exercise any 

jurisdiction over the dispute. 

8. The party denies in the 4th Respondent’s Replying Affidavit that the 

Complainant is a KANU member, and questions the authenticity of the 

Ordinary Membership Card No KN 110292641 dated 16/12/2015, Gold 

Membership Card No. 50764 and the receipt number 40229 of Ksh. 5,000 

dated 15/01/2016, all issued by the KANU Migori Branch, which the 

Complainant alleged to have been issued with when he signed up as a 

member of the party. 

9. The Complainant’s membership status is a question of fact to be proved by 

way of evidence by the person who bears the evidentiary burden.  

10. Section 41(4) of the Political Parties Act 2011 states that the Tribunal shall 

apply the rules of evidence under the Evidence Act (Cap. 80), with necessary 

amendments, in its proceedings. The general rule is that the legal burden of 

proof lies upon the party who invokes the aid of the law and substantially 
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asserts the affirmative of the issue. That is the purport of Section 107(1) of 

the Evidence Act (Chapter 80 of the Laws of Kenya), which provides that 

107. (1) Whoever desires any court to give judgment as to 

any legal right or liability dependent on the existence of 

facts which he asserts must prove that those facts exist. 

11.  Sections 109 and 112 of the Evidence Act provide as follows: 

109. The burden of proof as to any particular fact lies on 

the person who wishes the court to believe in its 

existence, unless it is provided by any law that the proof 

of that fact shall lie on any particular person. 

112. In civil proceedings, when any fact is especially 

within the knowledge of any party to those proceedings, 

the burden of proving or disproving that fact is upon him. 

12. In this particular case, the Complainant alleged that he is a member of 

KANU and produced copies of an ordinary membership card, a payment 

receipt for gold membership as well as the gold membership card itself. He 

swore in his Affidavit that he obtained the documents from the party’s 

offices. He provided clear details of how he went to the party’s offices, 

enquired about membership and was directed on how to be a member. He 

also detailed how he initially signed up as an ordinary member then 

returned to apply for gold membership. 

13. All the Respondents have done is to state that the Complainant is not a 

member of the party without providing any evidence to show that Mr. 

Aluochier is not a KANU member. Such blanket denial cannot stand in the 

face of the concise and detailed evidence provided by Mr. Aluochier. The 

party is the custodian of its membership register and it very easily could 

have produced the same before the Tribunal to show that Mr. Aluochier is 

not listed therein. Mr. Aluochier also mentioned the specific party officials 

and secretariat staff who dealt with him and even received his money when 

he signed up for membership. These persons did not appear to deny ever 

dealing with the Complainant. 

14. Similar concerns over party membership arose in Narc Kenya Party & 

another v Independent Electoral & Boundaries Commission & another 
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[2014] eKLR where the High Court dealt with a situation where the 

membership status of a party member who had a membership card was 

questioned. Justice Eric Kennedy Ogolla rendered himself as follows on this 

issue: 

“The Appellants contended that the 2nd Respondent was 

not a registered member of the 1st Appellant and 

therefore could not be eligible to be nominated in view of 

the provision of Sections 34(8) of the Elections Act. The 

2nd Respondent in response to the petition averred that 

she is a member of the 1st Appellant and in possession of 

Membership Card No. NK11NG357664. In submissions, 

counsel submitted that the 1st Appellant was enjoined by 

law under Section 17(1)(a) of the Political Parties Act, to 

maintain an accurate and authentic record of a register 

of its members. Consequently, that such record would 

demonstrate the 2nd Respondent’s membership. 

Therefore, devoid of such record, the Appellants’ 

allegation was unsubstantiated. The court was referred 

to Section 107 of the Evidence Act which places the 

burden of proof on he who alleges. The learned 

magistrate faulted the Appellants for making averments 

without adducing documentary evidence that the 2nd 

Respondent was not a member of the 1st Appellant. The 

Court acknowledged that in some instances, the 

evidential burden could shift to the Respondent. It was 

the Court’s view that the instant petition was not such a 

situation as the Petitioners, the Appellants herein, had 

not laid prima facie evidence on this issue. 

I agree with the reasoning and finding of the learned 

magistrate, as there is no documentary evidence on the 

court record to rebut the 2nd Respondent’s averments as 

to membership.” 

15. The Complainant stated in his Affidavit that when he checked at the ORPP, 

he did not find his name in the register of KANU members. At the instigation 

of the Complainant, a member of staff at the Office of the Registrar of 

Political Parties (ORPP) got in touch with KANU to check on why the 

Complainant’s name had not been forwarded. The KANU office promised to 

forward his name right away but when he checked again on 15th June 2016, 

his name was yet to be forwarded. 
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16. The Respondents picked this confession and used it to support their 

contention that the Complainant is not a member of KANU. The question 

then is whether the absence of the Complainant’s name from the ORPP’s 

register of KANU members is proof that the individual is not a member of the 

party. 

17. It should be remembered that individual parties bear the responsibility for 

setting conditions for their membership and for admitting individuals into 

their rank. This responsibility does not belong with the ORPP. The ORPP’s 

mandate is only to maintain a register of party members as forwarded by the 

parties, and not to grant membership to any one party. In the present case, 

Article 4 of the KANU Constitution stipulates the procedure for membership 

in the party. It provides that: 

ARTICLE 4: PROCEDURE OF BECOMING A MEMBER 

1. Any person who is a citizen of Kenya and is aged 18 years or 

above, who believes in and accepts the objectives, policies, 

programmes, discipline of the party, and the terms and 

conditions of membership of the party contained in this 

constitution, shall be eligible for membership of the party. 

2. To become a member, a person shall procure an ordinary or 

gold KANU membership card, serialized, dated, signed and 

stamped with the party’s official stamp, and the details of 

the person entered into a KANU membership register. 

3. The membership card referred to in clause 2 of this article 

shall be produced at a fee which shall, from time to time, be 

determined by the National Executive Council. 

4. A person who has become a member of the party shall be 

entitled to all rights and privileges of a member except as 

may be provided otherwise in this constitution or decided to 

the contrary by the National Governing Council from time to 

time. 

18. It must be remembered that the Tribunal’s role is to enforce political parties’ 

constitutions and not to rewrite them. We cannot write into the KANU 

Constitution procedures that are not there, nor read out what is in the 

Constitution. Article 4 of the KANU Constitution is very clear on how people 

become members of KANU. It says that one becomes a member of the party 

by procuring a membership card after paying a prescribed fee. The 
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Complainant has shown that he did exactly that. He procured an ordinary 

membership card then a gold membership card after paying the prescribed 

fee for both. These cards were not procured from the backstreets but from 

the party’s offices. Having done so, he cannot be denied party membership 

merely because his name is not in the ORPP register of KANU members. The 

ORPP register does not give him membership – his membership card 

procured in accordance with Article 4 of the KANU Constitution does. The 

ORPP register can only be used as prima facie evidence of such membership, 

but not to grant or take it away. It must also be remembered that it was the 

party, rather than the Complainant, that had the responsibility of forwarding 

the Complainant’s name to the ORPP after issuing him a membership card. 

He should not be denied his membership status and the attendant rights 

merely because the party failed to do what it is by law required to do. 

19. We take this view given our reading of the functions of the ORPP under the 

Political Parties Act 2011. Section 17(1)(a) demands that each party must 

maintain at its office a record of its members. Section 18 provides that the 

ORPP may require any party to submit records kept in its office, including 

the members register. Section 34(d) provides that the ORPP shall verify and 

make publicly available the list of all members of political parties. The 

ORPP’s function with regard to party membership is merely to receive a 

register of members from the party, to verify the register and to make it 

public so that anyone can access such information. Although the 

membership register kept by the ORPP pursuant to Section 34(a) as read 

with Section 17(1)(a) and Section 18 is supposed to be a replica of the 

membership register kept by the party, the fact that an individual does not 

appear in the ORPP register of a party’s members does not divest him of his 

membership if he has acquired it through the process outlined in the party’s 

Constitution. 

20. We say this having been guided by how the High Court handled the ORPP 

register when an individual’s party membership status came into question in 

William Omondi v Independent Electoral & Boundaries Commission & 2 

others [2014] eKLR. The Court grappled with the meaning of Section 14 of 

the Political Parties Act 2011 which provides that a party member may 
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resign from his party by submitting a resignation notice to his party, that his 

resignation shall take effect when the resignation notice is received by his 

party, but that the party must notify the registrar of such resignation within 

three days. The Court held that resignation takes effect when the notice is 

received by the party even if the party does not thereafter submit its 

notification to the ORPP within three days to enable the registrar to update 

its record of party members. It was held that 

―In answering that question, I should revert to the 

meaning of ―take effect‖ as elsewhere stated above. 

Section 14(2) is clear that a resignation becomes operative 

and comes into force when the Political Party receives the 

letter of resignation. In the present Petition, that date is 

without doubt, ―21st January 2013‖. On the other hand, 

the notification to the Registrar should have been within 

three days after that date (under Section 14(3)) and 

therefore by 24th January 2013. 

33. Both Section 14(2) Section 14(3) and Section 33 of the 

Elections Act were however enacted to operationalize 

Article 85 of the Constitution which requires that for one 

to vie for an election as an independent candidate, he 

must not have been a member of a political party at least 

three months before the election and in this case before 

7th May 2014 since the election is slated for 7th August 

2014. Was the Petitioner a member of any political party 

by 7th May 2014? Undoubtedly not. His resignation from 

ODM took effect on 21st January 2013 and not on 24th 

January 2013 when the Registrar ought to have been 

notified of the resignation. If that be so, can the lack of 

notification override the fact that he had actually 

resigned from his political party and was partyless 

thereafter? 

… 

It is clear to me that reading the above Article alongside 

Article 85 of the Constitution, Section 33 of the Elections 

Act and Sections 14(2) and 14(3), Section 14(3) grants the 

Registrar no powers to declare that although the 

Petitioner’s resignation had taken effect on 21st January 

2013, the mere lack of notification to her within three 

days of such resignation invalidates his candidature.‖ 
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21. We hereby hold that by the same token, the lack of notification to the 

Registrar of the Complainant’s registration as a member of the party and the 

absence of his name from the ORPP’s register of KANU members do not 

invalidate his membership of KANU which he acquired after following the 

process stipulated in the KANU Constitution. His membership took effect 

when he complied with the party constitution’s requirements for 

membership and was issued with a membership card, and not when his 

name was forwarded to the ORPP or when the ORPP finally added his name 

to the members’ register. 

22. Having established that the Complainant is a member of KANU, we now turn 

to the second of the jurisdictional objections, that is, whether he invoked the 

party’s internal dispute resolution processes before moving the Tribunal. 

II. Invocation of the Party’s Internal Dispute Resolution Mechanism 

23. It is now settled law that the PPDT will not exercise jurisdiction over 

disputes between members and their political parties unless those cases 

have first been taken through the concerned party’s internal dispute 

resolution mechanisms. The provisions of Section 40(2) of the Political 

Parties Act are couched in mandatory terms and the Tribunal’s jurisdiction 

in such disputes will be limited to the extent that it can only take up matters 

that have first been taken through the party’s dispute resolution structures. 

24. Be that as it may, the Tribunal is alive to the fact that there might be 

instances where a party member has tried to get his case handled internally 

but has not made meaningful progress despite his attempts. Even with the 

mandatory provisions of Section 40(2), the Tribunal should remain free to 

determine on a case by case basis when to exercise jurisdiction even where 

the party dispute resolution organs have not deliberated and made a 

determination in a dispute. This is why we ruled in Ibrahim Abdi Ali v 

Mohamed Abdi Farah & Another, PPDT Complaint No. 29 of 2015 that 

We are aware of the fact that Section 40(2) of the Political 

Parties Act 2011 demands that the Tribunal cannot be 

moved “unless the dispute has been heard and determined 

by the internal political party dispute resolution 

mechanisms”. However, this does not mean that an 
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individual must always wait for a hearing and a final 

determination from his party’s internal dispute resolution 

mechanism before he can come to the Tribunal. Where a 

party can show that he made honest attempts at resolving 

the dispute within the party but the party’s process was 

not satisfactory for such reasons as delay, the individual 

cannot be faulted for moving to the Tribunal even where his 

party has not concluded a hearing and a determination of 

his matter. The Tribunal must be free to consider each case 

on its merits and to determine when to allow a case from a 

complainant who, for some reason, has not come with a 

final determination from his party’s internal dispute 

resolution structures to ensure that such complainants are 

not disadvantaged in any way. 

25. In the present case, the Complainant filed a copy of a letter he sent to KANU 

asking the party to take action against the Respondents who were allegedly 

campaigning for a candidate sponsored by another party in the absence of a 

coalition agreement between KANU and that party. The letter addressed to 

the KANU Dispute Resolution Committee (DRC) of the National Executive 

Committee (NEC) is dated 8th March 2016 and is annexed to the complaint 

he filed on 19th April 2016. 

26. Indeed, dispute resolution in KANU is in the hands of the Dispute Resolution 

Committee which is established under Article 21(4)(a) of the KANU 

Constitution. Article 24(1) provides that ―No member, as a condition-

precedent for membership of the party, shall resort to a Court of Law 

for the resolution of any dispute arising out of the conduct of any party 

matter, issues or affairs, unless the machinery herein established has 

been exhausted.‖ Article 24(4) then established the DRC as an ad hoc 

committee appointed by NEC and stipulates the procedure of handling of 

disputes which are to be lodged with the party’s NEC. 

27. The 4th Respondent has denied that the party ever received the 

Complainant’s letter. On his part, Mr. Aluochier submits that he personally 

visited the party’s offices where his letter was received by a Ms. Fridah who 

made an annotation on the face of the letter confirming that the letter had 

been received by the party on 9th April 2016. The same letter carries a stamp 

confirming that it was received at the Office of the Registrar of Political 
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Parties on the same day. Mr. Aluochier states in his second Affidavit that the 

Registrar of Political Parties forwarded his complaint to KANU and asked the 

party to look into the matter and to report back within fourteen days. The 

ORPP’s letter dated 19th April 2016 is annexed to Mr. Aluochier’s Replying 

Affidavit sworn and filed on 11th July 2016. On the basis of the RPP’s letter, 

the Complainant submits that KANU had two opportunities to take action on 

his complaint but the party did not do anything. 

28. Looking at the arguments advanced by either side, we are convinced, on a 

preponderance of probabilities, that the Complainant delivered his complaint 

to the party’s offices before filing this case. In his letter dated 8th March 

2016, the Complainant informed the party that the Respondents had 

campaigned for the election of Hon. Andrew Maritim who was sponsored by 

PPPK in the Nyangores Ward by-election held in February 2016 without a 

duly registered coalition agreement between KANU and PPPK. He also 

provided a list of links to website from which videos and media reports of the 

campaigns could be found. He asked the party to remove the respondents 

from its membership and to notify both the ORPP and the Clerk of the 

Senate of this action since the first three Respondents are Members of the 

Senate. He ended by stating that “it is indeed imperative that the KANU DRC 

proceed to expeditiously determine this matter, such as within 7 days, for the 

good of both KANU and the Respondents.” 

29. The Respondents cannot simply deny receipt of Mr. Aluochier’s letter, a copy 

of which was sent to the party by the ORPP. They initially received the letter 

on 9th March 2016, more than a month before the matter was brought to the 

Tribunal on 19th April 2016. We must reiterate our earlier comments on the 

evidentiary burden and how to discharge it. Once the Complainant produced 

a copy of the complaint he allegedly delivered to the party’s offices, the party 

cannot just challenge receipt of this letter by blanket denial. The Replying 

Affidavit of Nick Salat is a mere denial which cannot surmount the evidence 

presented by the Complainant. 

30. In the circumstances, the jurisdictional objections founded on Section 40(2) 

must fail. 
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31. Having dispensed with these preliminary issues, we now turn to the 

substantive questions raised by the Complainant. 

III. Whether the Respondents Violated the Political Parties Act 

32. The essence of the case put forth by Mr. Aluochier is that the Respondents, 

while being members of KANU, engaged in campaigns for a candidate 

sponsored by another party in the absence of a coalition agreement between 

KANU and the other party. They reportedly campaigned for Hon. Andrew 

Maritim, a candidate sponsored by the Patriotic People’s Party of Kenya 

(PPPK) in the Nyangores Ward by-election held on 12th February 2016 in the 

absence of a registered coalition agreement between KANU and PPPK. It is 

his position that such conduct amounts to constructive resignation from 

KANU pursuant to Section 14(5) of the Political Parties Act 2011. He would 

like the Tribunal to declare that the Respondents ceased to be members of 

KANU through constructive resignation when they engaged in these 

campaigns, pursuant to Section 14(5) of the PPA and Article 4(9)(g) of the 

KANU Constitution. Section 14(5) states that 

A person who, while being a member of a political party—  

(a) forms another political party;  

(b) joins in the formation of another political party; 

(c) joins another political party; 

(d) in any way or manner, publicly advocates for the formation 

of another political party; or 

(e) promotes the ideology, interests or policies of another 

political party; 

shall, notwithstanding the provisions of subsection (1) or the 

provisions of any other written law, be deemed to have resigned 

from the previous political party. 

33. By virtue of Section 14(6), a person will not be deemed to have resigned from 

his party if he advocates for the formation of another party or promotes the 

interests of another party where there is a coalition between two or more 

parties. 

34. Article 4(9)(g) of the KANU Constitution is a near replica of Section 14(5) of 

the PPA. It provides that; 
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A member who joins, forms, or joins in the formation of 

another political party, or in any way or manner, publicly 

advocates for the formation of another political party; or 

promotes the ideology, interests or policies of another 

political party, shall cease to be a member of the party. 

35. These provisions seem pretty clear and should not be subject of much 

controversy. Once it is established to the required evidentiary standard that 

a party member has formed another party, joined in the formation of another 

party, joined another party, publicly advocated for the formation of another 

party or promoted the ideology, interests or policies of another party in the 

absence of a coalition agreement, the obvious conclusion should be that that 

person has constructively resigned from his old party. 

36. The Respondents state that they “had been invited to a rally on a 

comradeship basis” and that “their views with regard to the said party were 

merely an expression of their freedom of expression governed under Article 

33(1)(a)(3) of the Constitution of Kenya.” Whereas we agree that the 

freedom of expression is sacrosanct and must be safeguarded, it must be 

remembered that it is not one of those rights and freedoms that cannot be 

subjected to limitations under Article 25 of the Constitution of Kenya 2010. 

Everyone has the freedom of expression, but such freedom comes with 

responsibility and a party member cannot exercise that right to publicly 

advocate for the formation of another party or to promote the policies, 

ideologies or interests of another party while maintaining his party 

membership. If he does so, he is deemed to have resigned from his party. 

The only test for such limitation is whether it meets the requirements of 

Article 24 of the Constitution which demands that 

―A right or fundamental freedom in the Bill of Rights shall 

not be limited except by law, and then only to the extent 

that the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, equality 

and freedom, taking into account all relevant factors, 

including— 

(a)  the nature of the right or fundamental freedom; 

(b)  the importance of the purpose of the limitation; 
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(c)  the nature and extent of the limitation; 

(d)  the need to ensure that the enjoyment of rights and 

fundamental freedoms by any individual does not 

prejudice the rights and fundamental freedoms of others; 

and 

(e)  the relation between the limitation and its purpose 

and whether there are less restrictive means to achieve 

the purpose.”   

37. We have no doubt that the limitation on the freedom of expression to the 

extent that party members cannot advocate for the formation of new parties 

or promote the interests of other parties while retaining their party 

membership meets the threshold for limitation of rights under Article 24 of 

the Constitution. Not only is the limitation imposed expressly by law, it is 

also reasonable and justifiable in an open and democratic society based on 

human dignity, equality and freedom. It serves to promote certainty and 

order in the conduct of our political affairs while balancing the rights of 

individuals to form or to join new parties with the protection of other parties 

from being undermined by their own members. In deed KANU members, 

including the Respondents, found this limitation agreeable since it forms 

part of the party’s Constitution. If the Respondents found the rule 

unconstitutional, they had option of abandoning the party or moving for an 

amendment of the party’s constitution. By joining and opting to remain in 

the party that had this clause in its Constitution, the Respondents chose to 

be bound by it and they cannot now be heard to claim that it is 

unconstitutional merely because someone has threatened to crack the whip. 

But even if this clause was not in KANU’s Constitution, it still forms part of 

the Political Parties Act which is superior to the KANU Constitution and is 

therefore applicable to the conduct of KANU’s affairs. 

38. In the present case, the complaint does not allege that the Respondents 

joined or advocated for the formation of another party, but that they 

promoted the ideology, interests or policies of another party. We hasten to 

state here that whether or not the Respondents promoted the ideologies, 

interests or policies of another party so as to be deemed to have resigned 
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from KANU is a question of fact to be proved in accordance with Section 107, 

108 and 109 of the Evidence Act. 

39. The Complainant states at Paragraph 17 of his petition that “For the 

purposes of this complaint, the complainant adopts in its entirety the 

complaint he lodged with the KANU NEC on 9 March 2016, in his letter dated 

8 March 2016, and annexed to this complaint letter to the PPDT.” The 

Complaint forwarded to KANU carries at paragraph 2 a list of links to media 

reports and video footage allegedly of the Respondents campaigning for PPPK 

and its candidate in the Nyangores  ward by-election election held . 

40. However, during the proceedings, the Complainant did not present any 

evidence to prove his allegations against the Respondents. According to the 

Evidence Act which governs proceedings before the Tribunal, the 

Complainant had the responsibility of adducing evidence to prove to the 

required standard the allegation that the Respondents promoted the 

interests of another party contrary to the Political Parties Act 2011 and the 

KANU Constitution. Such evidence needed to be produced in open court to 

give the Respondents the opportunity to question and respond to it. All we 

have is an Affidavit from the Complainant stating that the Respondents 

promoted another party, and a Replying Affidavit from the Respondents 

denying those allegations. In the absence of other evidence to prove the 

allegations, the Tribunal is not able to make a finding that the Respondents 

constructively resigned from their party through an act of promoting the 

interests of another party. 

41. For the above reasons, we hereby dismiss the Complaint dated 18th April 

2016 and lodged at the Tribunal on 19th April 2016. Since this complaint 

was lodged to enforce the party’s Constitution and the Political Parties Act 

2011, we will not make any order as to costs. 

 

DATED AT NAIROBI THIS 18TH DAY OF JULY 2016. 

 

1. Kyalo Mbobu (Chairman) 
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2. James Atema (Member) 

 

3. Paul Ngotho (Member) 

 

 


