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REPUBLIC OF KENYA 

BEFORE THE POLITICAL PARTIES DISPUTE TRIBUNAL 

CASE NO. 7 OF 2015 

 

FRANCIS MUNYAO MUTUKU .......................................................CLAIMANT 

 

VERSUS 

 

WIPER DEMOCRATIC MOVEMENT KENYA ...............................RESPONDENT 

 

J U D G M E N T 

1. These proceedings were commenced by the filing of a complaint dated 

24
th

 March 2015.  The complaint was filed the following day on 25
th

 may 

2015. 

 

2. The Claimant has described himself in his statement of claim as a 

member of the Respondent Party and the Majority Leader of the 

Respondent at the Makueni County Assembly.  In his complaint the 

complainant  has prayed for the following orders:- 

 

(a) Permanent injunction restraining the Respondent from purporting in any 

way purporting to initiate disciplinary proceedings against the 

Complainant or expelling the Complainant from Wiper Democratic 

Movement arising from the performance of his constitutional duties at the 

Makueni County Assembly. 
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(b) The purported expulsion and withdrawal of party membership of the 

Claimant by the Respondent from the Wiper Democratic Movement party 

be declared illegal and therefore null and void. 

 

(c) That the Claimant is a member of the Wiper Democratic Movement 

Party. 

(d) Costs of the suit. 

3. The basis upon which the Claimant beseeches this Tribunal to grant the 

prayers sought in his statement of claim are pleaded in his statement of 

claim as follows:- 

 

(a) That on 8
th

 October 2014 the Claimant was served with a letter from the 

Chairman of the Respondent party in which he was instructed inter alia to 

cause the purported impeachment motion against the Makueni County 

Governor to be held in abeyance. 

 

(b) That the said letter also required the Claimant and others to engage in a 

dialogue over the political impasse that existed in the Makueni County 

Assembly at the time.  

 

(c) That on 8
th

 October 2014 the Makueni County Assembly passed a motion 

to impeach the Governor of the Makueni County. 

 

(d) It is the Claimant’s case that under the standing orders of the Makueni 

County Assembly it is not possible for one member of the Assembly to 

take over the motion by another member and to withdraw it from the 

order paper. 
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(e) The motion to impeach the Governor was not a party motion and neither 

was it sponsored by the party at the Assembly and as such the Claimant 

avers that he could not hold it in abeyance or withdraw it. 

 

(f) It is also the Claimant’s case that by a letter dated 13
th

 October 2014 the 

Respondent wrote to him to show cause why disciplinary action could not 

be taken against him for failing to stop the impeachment motion against 

the Governor of Makueni. 

 

(g) The Claimant further bases his case on his claim that on 23
rd

 October 

2014 he wrote to the Respondent furnishing reasons why he could not 

stop the motion from being tabled and discussed at the County Assembly. 

 

(h) The Claimant avers in his statement of claim that he was invited by the 

Respondent to a Disciplinary Committee hearing by letter dated 30
th

 

October 2014 in which he was primarily accused of failing to stop the 

impeachment motion against the Governor of Makueni from being 

discussed at the Makueni County Assembly. 

 

(i) The Claimant pleads in his statement of claim that by letter dated 10
th
 

February 2015 the Respondent was notified of termination of his 

membership to the Wiper Democratic Movement party that on 11
th

 

February 2014 he wrote to the Registrar of Political Parties objecting to 

the removal of his name from party membership and further requested the 

Respondent to constitute an internal disciplinary mechanism to address 

the dispute. 
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(j) It is further the Claimant’s case that in a letter dated 21
st
 February 2015 

the Respondent notified the Claimant that it would not constitute an 

internal disciplinary mechanism in the present case. 

 

 

(k) The Claimant has anchored his case on his submission that disciplinary 

process cannot be pegged on deliberation of County Assembly and to do 

so would be a violation of the independence and integrity of the County 

Assembly as guaranteed in the Constitution. 

 

(l) The Claimant has further averred that his removal of membership from 

Wiper Democratic Movement was in violation of the Respondent’s own 

Constitution. 

 

4. In response to the Claimant’s case the Respondent filed a replying 

affidavit on 15
th

 June 2015 sworn by its Chairman David Musila on 8
th

 

June 2015.   

 

5. In the said affidavit it is the Respondent’s case that: 

 

a. On 23
rd

 September 2014 at the Makueni precincts there occurred an 

ugly incident of violence that resulted in the shoot-out and stampede 

that shocked many including the residents of Makueni County and the 

Respondent party. 

 

b. That the shooting incident culminated into a motion which was 

sponsored by the Claimant for the impeachment of the Governor Prof. 

Kibutha Kibwana. 
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c. That as a consequence of the foregoing the Governor of Makueni 

commenced an exercise of collection of signatures seeking to dissolve 

the County Governor of Makueni. 

 

d. The party had taken the position in the matter and it was its position 

that dialogue should be given a chance and all attempts at alternative 

dispute resolution was to be explored as contemplated under Article 

33 of the Party Constituion.  

 

e. The National Executive Council acting under the provisions of Article 

9.5(n) of the Party Constitution resolved to form a committee on 

dispute resolution which would be responsible for resolving disputes. 

 

f. That the Respondent’s position to invoke the provisions of Article 33 

of its Constitution was communicated to the Claimant by a letter dated 

8
th

 October 2014 and in the said letter the Claimant was requested to 

hold in abeyance the impeachment motion. 

 

g. In the intervening period, the Respondent commenced investigations 

into the circumstances leading to the violence that had seen many 

people injured and had caused considerable embarrassment to the 

party which commands majority seats in the Makueni County 

Assembly.  

 

h.  It is further the Respondent’s case that it had constituted a mediation 

team comprised of professionals, council of elders and representatives 

of Makueni County Assembly and that the said mediation team met 
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with representatives of Makueni County Assembly on 8
th

 October 

2014 at Maanzoni Lodge and passed the following resolutions: 

 

(i) Call for an immediate ceasefire and give dialogue a chance. 

(ii) Ensure all issues raised are addressed in a conclusive manner. 

(iii) Time is of the essence that the matter is resolved quickly and 

that no side is disadvantaged by the ceasefire. 

(iv) That the Makueni Governor makes a public pronouncement 

calling off the collection of signatures. 

(v) Ensure continuous engagement to address current and future 

conflicts in Makueni County. 

(vi) The current team whose names appear below and the Wiper 

Party Leader were mandated to carry on the conflict resolution 

before calling out any other party. 

(vii) The current team to propose for a leaders meeting to resolve all 

the outstanding issues. 

 

i. The mediation meeting was attended by five members of the Makueni 

County Assembly including the complainant. 

 

j. It is the Respondent’s case that in spite of clear instructions from the 

Respondent contained in the letter dated 8
th

 October 2014 the 

Claimant proceeded to rally members of the Respondent in the County 

Assembly of Makueni thus not only disrespecting party leadership but 

also party policy and position. 

 

k. The Respondent has further contended that through a letter dated 13
th

 

October 2014 the Party informed the Claimant that its actions were 



Francis Munyao Mutuku v Wiper Democratic Movement Kenya [2015] eKLR 
 

7 

 

tantamount to the disloyalty to the party contrary to Article 28.1 (J) of 

the party constitution. 

 

l. In the said letter of 13
th

 October 2013 the Claimant was asked to show 

cause why disciplinary action should not be taken against him. 

 

m. The Respondent has also pleaded that the National Executive Council 

of the Party met on 24
th

 October  2014 and made a decision that the 

actions of the Claimant disobeyed the Party position on impeachment 

of the Governor of Makueni County and it was resolved that  the 

Claimant be summoned.   

 

n. It was resolved that the Claimant face disciplinary committee and that 

on 3
rd

 November 2014 the Disciplinary Committee met having invited 

the Claimant to attend the meeting. 

 

o. Further the Respondent has stated that on the appointed date of 3
rd

 

January 2015 the Claimant in the company of his advocate Morris 

Mulei attended the committee meeting but asked to be excused from 

the proceedings on the ground that he was unwell.  The adjournment 

was granted and proceedings deferred to 11
th

 January 2015. 

 

p. It is the Respondent’s case that at the re-convened meeting of 11
th

 

January 2015 the Claimant failed to attend and consequently the 

committee proceeded to make recommendations that his membership 

of the Respondent party be terminated. 
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q. On 10
th

 February 2015 the National Executive Council adopted the 

Committee’s recommendations and by a letter dated 10
th

 February 

2015 communicated the said decision to the Claimant. 

 

r. That in terms of its Constitution the Respondent has deposed that the 

National Governing Council met on 10
th

 February 105 and adopted the  

 

Recommendations of the National Executive Council to terminate the 

membership of the Claimant. 

 

ISSUES FOR DETERMINATION 

 

6. We have gleaned over the pleadings filed by the parties in these 

proceedings and having had the benefit of reading the submissions filed 

on behalf of the parties and hearing their oral submissions, we have 

identified the following the issues as presenting themselves for 

determination. 

 

a. Was the Complainant expelled on the basis of his participation in 

the floor business of the Machakos County Assembly? 

 

b. Was the decision to expel the Complainant from the party done 

contrary to the national values and principles of good governance, 

integrity, transparency and accountability? 

 

c. Who should bear the costs of these proceedings? 

 

Issue no. 1: 

 

Was the Complainant expelled on the basis of his participation in the floor 

business of the Machakos County Assembly? 
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7. The Respondent’s letter dated 3
rd

 November 2014 addressed to the 

Complainant initiated the disciplinary proceedings which formed the 

basis of the termination of the Complainant’s membership from the Party. 

 

8. In the said letter, the charges levelled  against the Complainant were as 

follows: 

 

a. That you disregarded/disrespected the instructions of the Party 

Leader and Chairman through his letter dated 8
th

 October 

(presumably 2014) regarding the Makueni Dispute. 

 

b. That you failed to show loyalty to the Party and showed disrespect 

to the Party Organs. 

 

9. In the letter setting out the charges levelled against the Complainant, the 

Respondent advised that the alleged misconduct was in contravention of 

Article 28.1 (j) of the Respondent’s Constitution and section 14 (4)(e) of 

the Political Parties Act. 

 

10. In its report of its proceedings and recommendation dated 3
rd

 January 

2014(sic), the Disciplinary Committee set out the allegations which 

formed the charges against the Complainant. The said allegations and 

charges were largely a reproduction of the allegations and charges 

levelled against the Complainant in the Respondent’s letter dated 3
rd

 

November 2014 which was addressed to the Complainant. 

 

11. In its recommendation contained in its report dated 3
rd

 January 2014(sic), 

the Disciplinary Committee came to the conclusion that: 

 

a. It is clear that Hon. Mutuku is disloyal to the Party and failed to 

follow the instructions of the Party. 
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b. Hon. Francis Mutuku not only failed in his duty as a Majority 

Leader in the Party, but has disrespected the Party. 

c. Hon. Mutuku never attended the Disciplinary Committee meeting 

when he was summoned on the second sitting. 

 

12. The Complainant’s Counsel in his very robust arguments ventilated 

before us, submitted that the instructions issued by the Party were 

impossible to carry out by reason of the Standing Orders of the Makueni 

County Assembly. Indeed he went on to term the said instructions as 

being illegal. 

 

13. The Complainant’s arguments were largely hinged on the premise that the 

charges were in relation to the Complainant’s participation in the business 

of the Makueni County Assembly. 

 

14. The Respondent’s Counsel in response to this argument, submitted that 

the disciplinary proceedings were premised on events outside the County 

Assembly and the Complainant’s conduct which was subject of the 

Disciplinary Committee’s proceedings were matters which occurred 

outside the County Assembly. 

 

 

15. We have looked at the material presented before us and find that however 

attractive the Complainant’s arguments are, the proper forum to have 

advanced the said arguments was before the Disciplinary Committee. He 

failed to attend the adjourned hearing of the Disciplinary Committee and 

offered no reasons for the failure to attend. 

 

16. We are unable to agree with the Complainant that the charges which were 

the subject of the Disciplinary Committee were charges arising from his 

participation in the business conducted on the floor of the Makueni 

County Assembly. 

 

17. In any event, this Tribunal is not an alternative forum for dispute 

resolution and we can only assume jurisdiction where it is demonstrated 

to us that the internal dispute resolution mechanism has been exhausted 

or where by the conduct of the Party, it has become impossible to activate 

the mechanism or where the process of dispute resolution has been so 
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polluted that the rules of natural justice dictate that the internal dispute 

resolution process has been constructively exhausted. 

 

 

18. The present case cannot be said to be one of those that we as a Tribunal 

would substitute our views with respect to the merits of the factual 

finding of the Respondent’s dispute resolution mechanism. 

 

 

Issue no. 2: 

Was the decision to expel the Complainant from the party done contrary to 

the national values and principles of good governance, integrity, transparency 

and accountability? 

19. The Respondent initiated these under the provisions of Article 28 of its 

Constitution. 

 

20. The Respondent’s disciplinary procedure is set out at Article 28 of the 

said Constitution, and under the said article, there is no provision for 

termination of membership. 

 

21. The Respondent by its letter dated 10
th

 February 2015, relied on the 

provisions of Article 4.8 of its Constitution to terminate the 

Complainants’ party membership. 

 

22. Under Article 4.8, termination of membership is not expressed to be as a 

decision pursuant to a disciplinary process but one pursuant to a 

resolution passed by the NEC and ratified by the NGC. 

 

23. In our present case, the disciplinary process was anchored upon Article 

28 of the Party Constitution. 

 

24. Under Article 28 of the Respondent’s Constitution, the Disciplinary 

Committee in operating under powers it claimed to have been delegated 

by the NEC, could only at best recommend suspension of the 
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Complainant from the Party. It could not do more than what the NEC was 

permitted to do under the said article. Nowhere under Article 28 is 

termination of membership contemplated or envisaged. 

 

25. As the NEC did not have powers under Article 28 of the Party 

Constitution to recommend to the NGC termination of the Complainant’s 

membership of the Party, the ad-hoc Disciplinary Committee could 

similarly not have the powers to make a recommendation to the NEC of 

termination of the Complainants membership as it did in its report which 

was adopted by the National Governing Council. 

 

26. As the termination of the Complainant’s Party membership was as a 

direct consequence of the hearing and recommendation by the ad-hoc 

Disciplinary Committee, it is our view and holding that as the 

Disciplinary Committee did not have powers under Article 28 to 

recommend termination of the Complainant’s membership or expulsion 

from the Party. 

 

27. The recommendation made by the Disciplinary Committee in exercise of 

powers it claimed from Article 28 of the Respondent’s Constitution that 

the Complainant’s membership from the Party be terminated was in 

excess of the powers vested upon the Disciplinary Committee and 

therefore null and void and in the premises, the decision by the NGC to 

terminate the Complainants’ membership under Article 4.8 of the 

Respondent’s Constitution upon recommendation from the NEC cannot 

be upheld by this Tribunal. 

 

ISSUE NO. 3: 

Who should bear the costs of these proceedings? 

28. Costs normally follow the event and considering the nature and history of 

this litigation, we do not propose to burden any party with costs other 

than their own respective costs. 

 

 CONCLUSION: 
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We find and hold as follows: 

(a) The decision communicated to the Complainant by the Respondent’s 

letter dated 10
th

 February 2015 terminating the Complainant’s 

membership from the Wiper Democratic Movement – Kenya  was 

done in excess of the powers conferred to the Respondent by its 

Constitution. 

 

(b)  The expulsion of the Complainant from membership of WDM 

contravenes section 14(7) of the Political Parties Act (PPA) and the 

Constitution of the Respondent and is therefore illegal, null and void. 

 

(c) An order be and is hereby issued setting aside the expulsion of the 

Complainant from membership of WDM. 

 

(d) There will be no orders as to costs. 

We so order. 

Finally, we would like to thank both Counsel who so ably represented their 

respective clients in this matter.  

Dated at Nairobi this 24
th

 day of June 2015 

 

KYALO MBOBU, CHAIRMAN 

 

CHACHA ODERA, MEMBER 

 

REV. JESSIE MUTURA, MEMBER 

 

JAMES ATEMA, MEMBER 

 


