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THE INSOLVENCY BILL, 2014
ARRANGEMENT OF CLAUSES
Clause

PART I—PRELIMINARY PROVISIONS

1—Short title and commencement.
2—Interpretation.
3—Objects and application of this Act. •
PART II—INSOLVENCY PRACTITIONERS

4—Circumstances in which person acts as insolvency practitioner.
5—Consequences of acting without authorisation.
6—Qualifications for person to act as insolvency practitioridr:
7—Power of Cabinet Secretary to recognised professional bodies for the
puiposes of this Act.
8—Application to act as insolv,ency practitioner.
9—Grant or refusal of authorisation.
10—Power of Official Receiver to revoke authorisation.
11—Right to appeal against decisions of Official Receiver.
PART III—NATURE OF BANKRUPTCY AND RELATED
PROCESSES
Division 1-Bankruptcy: Introductory provisions

12—Interpretation: Part III.
13—Nature of bankruptcy.
14—Alternatives to bankruptcy.
"15—Who is entitled to make a bankruptcy application.
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16—Proceedings on a bankruptcy application.
Division 2—Bankruptcy applications by creditors
17—Creditor may apply for bankruptcy order in respect of debtor.
18—When court can make bankruptcy order on application by secured
creditor.
19—Expedited creditor's application.
20—Proceedings on creditor's application.
21—Creditor's execution process not to be issued or continued.
22—Power of relevant court to halt execution processes by other creditors
or allow them on terms.
23—Execution process issued by another court.
24—No restriction on execution process if bankruptcy application
withdrawn or dismissed.
25—When court may adjudge debtor bankrupt.
26—When court may halt application.
27—Orders if more than one application.
28—Orders if there is more than one order.
29—Power of court to make order halting bankruptcy application, etc.
30—Court may halt application while underlying debt is determined.
31-1-Court may allow one creditor to be substituted for another.
Division 3—Bankruptcy applications by debtors
32—When debtor may make application for bankruptcy order.
33—Appointment of insolvency practitioner by the Court.
•
34—Action on report of insolvency practitioner.
35—Joint application can be made by two or more debtors.
Divisibn 4—Appointment of interim trustee in respect of debtor's
property
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36—Appointment of interim trustee of debtor's property on application of
creditor.
37—Additional orders after appointment of interim trustee.
38—Notice-of appointment of interim trustee to be published. 39—Execution process not to be issued after notice of appointment of
trustee is published.
40--Effect of halting execution.
Division 5—Adjudication of bankruptcy applications
41--Bankruptcy commences on making of bankruptcy order.
42—Date and time of bankruptcy order to be recorded.
43—Registrar of the Court to notify trustee of bankruptcy order.
44 Official Receiver to nominate bankruptcy trustee.
45--Presumption that act was done, or transaction was entered into or made,
after bankruptcy.
46—Bankruptcy order to be binding on all persons.
47--Official Receiver to maintain public register of undischarged and
discharged bankrupts.
Division 6—Whathappens on a©d after the commencemeniof a
bankruptcy
48—What happens or is to happen on and after bankruptcy commences.
49—Official Receiver to serve notice on bankrupt requiring the bankrupt to
lodge statement of the bankrupt's financial position.
50—Bankupt to lodge statement of financial position with bankruptcy
trustee.
51—Creditors entitled to inspect and take copies of statement.
52—Official Receiver to convene first meeting of creditors.
53—Circurnstances in which Official Receiver may dispense with first
creditors' meeting.
54--Documents to be sent with notice of meeting.
55—Power of creditors to requisition meeting.
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56—Execution process not to be begun or continued after bankruptcy order
advertised.
57—Effect of bankrupt's death after bankruptcy order.
58—Creditors' role at creditors' meetings.
• Division 7—Appointment and functions of bankruptcy trustees

59—Power to appoint bankruptcy trustee.
60—Consequences of failure of creditors' meeting to appoint bankruptcy
trustee.
61—Power of Cabinet Secretary to appoint bankruptcy trustee in certain
cases.
62—Special case in which the Court may appoint bankruptcy trustee.
63--Powers of bankruptcy trustee.
64—Bankruptcy trustee not to sell bankrupt's property before first creditors'
meeting.
65—Title of purchaser from bankruptcy trustee.
66—Bankruptcy trustee to bank money; power to invest surplus.
67—Bankruptcy trustee may assign right to sue under this Act.
68—Proceedings by bankruptcy trustee when bankrupt is partner in business
partnership.
69—Discharge or transfer of indenture of apprenticeship or articles of
agreement on bankruptcy of employer.
70—Bankruptcy trustee may apply for directions by the Court.
71—Application to the Court to reverse or modify bankruptcy trustee's
decision.
72—Bankruptcy trustee to keep proper accounting records.
73—Bankruptcy trustee's final statement of receipts and payments.
74—Audit of bankruptcy trustee's accounts.
75—Bankruptcy trustee may return or destroy accounting records.
76—Removal of trustee; vacation of office.
77—When bankruptcy trustee and Official Receiver released from their
obligations.
78 Vacancy in Office of bankruptcy trustee.
—
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79—General control of bankruptcy trustee by the Court.
80—Liability of bankruptcy trustee for misapplication of money, etc.

Division 8—Creditors' meetings and creditors' committee
81—Kinds of creditors' meetings.
82—Subsequent meetings ofpreditors.
83—Meeting and resolution not defective for lack of notice.
84—Appointment of chairperson to conduct creditors' meetings.
85—Power of chairperson to adjourn creditors' meeting.
86—BanlaupTcy trustee to report to creditors' meeting.
87—Who can attend creditors' meeting.
88—Bankrupt may be required to attend creditors' meeting and be
questioned.
89—Attendance at creditors' meeting by non-creditors.
90—Minutes and record of creditors' meeting.
91—Number of persons required for creditors' meeting to be valid.
92—Who can represent creditors and bankrupt at creditors' meeting.
93—Passing of resolutions at creditors' meetings.
94—What votes can be counted for passing of resolutions at creditors'
meeting.
95—Who may vote at creditors' meeting.
96—When secured creditor may vote at creditors' meeting.
97—When creditor under bill of exchange or promissory note may vote at
creditors' meeting.
98—Person disqualified from voting at creditor's meeting through
preferential effect.
99—Entitlement of partner's creditor to prove debt at creditors' meeting.
100—Creditors may appoint expert or committee to assist bankruptcy
trustee.
101—Creditors' right to inspect documents.
102—Committee of creditors may be established.
4103—Exercise by Cabinet Secretary of functions of creditor's committee.
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Division 9—Bankrupt's property after bankruptcy
104—Status of property acquired during bankruptcy.
105—Property vests in replacement bankruptcy trustee.
106—Property held in trust by bankrupt.
107—Court may order money due to bankrupt to be assigned to bankruptcy
trustee.
108—Certain payments to be applied in accordance with the Second
Schedule.
109—When execution creditor may retain execution proceeds.
110—Effect of notice to judicial enforcement officer of bankruptcy.
111—Judicial enforcement officer to retain proceeds of execution for
fourteen days after sale.
112—PurchMer under sale by judicial enforcement officer acquires good
title.
113—Court may set aside rights conferred on bankruptcy trustee.
114—Transaction in good faith and for value after bankruptcy.
115—Executioni and attachments in good faith.
116—When execution or attachment completed for purposes of section 109
or 115.
117—Bankruptcy trustee's interest in property passes to transferee.

Division 10 Disclaimers of bankrupt's property
—

118—Bankruptcy trustee may disclaim onerous prpperty.
119—Effect of disclaimer.
120—Position of person who suffers loss as result of disclaimer.
121—Bwkruptcy trustee may be required to elect whether to disclaim.
122—Liability for rent charge on bankrupt's land after disclaimer.
123—Transmission of interest in land.
124—Bankruptcy trustee cannot claim interest in land if bankrupt remain(
in possession until discharge.
125—Bankruptcy trustee may transfer shares and other securities.

1/6—Bankruptcy trustee may disclaim liability under shares.
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127—Bankruptcy trustee may be required to elect whether to disclaim
liability under shares.
128—Transfer of shares after disclaimer.
129—Company may prove for unpaid calls.
Division 11—Goods held by bankrupt under credit purchase transaction
130—Interpretation: Division 11.
13I—Restrictions on creditor dealing with goods.
132—Bankruptcy trustee's powers in relation to goods that are subject to a
credit purchase transaction.
133—Creditor in possession of goods may prove in bankruptcy if
bankruptcy trustee has not exercised powers.
I34—Creditor may assign goods to bankruptcy trustee.
Division 12—Second bankruptcies
135—Status of bankrupt's property on second bankruptcy.
136—Effect of notice to bankruptcy trustee of application for bankruptcy.
Division 13—Persons jointly adjudged bankrupt
137—Separate accounts to be kept for each bankrupt.
138—How joint and separate estates are to be applied.
Division 14—Duties of bankrupt
139—General duty of bankrupt.
140—Bankrupt to disclose property acquired before discharge.
141—Bankrupt to deliver property to bankruptcy trustee on demand.
142—Court may impose charge on bankrupt's property.
143—Bankrupt to give bankruptcy trustee accounting records and other
documents.
144—Bankrupt to give bankruptcy trustee information relating to property.
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145—Bankrupt to give bankruptcy trustee information relating to income
and expenditure.
146—Bankrupt to notify bankruptcy trustee of change in personal
information.
147—Bankrupt to give bankruptcy trustee financial information.
Division 15—Restrictions on bankrupt during bankruptcy

148—Interpretation: Division 15.
149—Bankrupt can be required to contribute to payment of debts.
150—Onus of proof if bankrupt defaults in making payment
151—Prohibition of bankrupt entering business.
152 Warrant to search for and seize bankrupt's property.
153—Seizure of bankrupt's property.
154—Bankrupt to vac ate land or buildings if required to do so.
155—Bankrupt's right to inspect documents.
156—Restrictions on bankrupt dealing with property.
157—Bankrupt prohibited from taking steps to defeat beneficial interests of
others in bankrupt's property.
158—Responsibility of bank to notify bankruptcy trustee of bankrupt's
account.
159, Bankruptcy trustee entitled to require bank to search records relating
to bankrupt's account.
Division 16—Provision allowed for bankrupt during bankruptcy

160---Bankrupt entitled to retain certain assets.
161–'2-Bankrupt may retain certain assets with consent of creditors.
162—Retention of assets not to affect rights under charge or hire purchase
agreement
163—Retention provisions not to confer rights to other assets.
164—Relative or dependant entitled to exercise bankrupt's right to retain
assets.
165 Bankruptcy trustee may make allowance to bankrupt.
—
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166—Bankruptcy trustee may allow bankrupt to retain money.
Division 17—Powers of bankruptcy trustee and the Court to examine
bankrupt and others
Subdivision 1--Examination by bankruptcy trustee
167—Bankruptcy trustee may summon bankrupt and others to be examined.
168—Conduct of examination of person summoned by bankruptcy trustee.
169—Expenses of person summoned by bankruptcy trustee or the Court.
170—Entitlement of examinee to be represented.
171—Creditor may inspect record of examination.
172—Report of examination not to be published without court's consent.
173—Examinationprovisions alio apply when bankruptcy trustee appointed
interim trustee in respect'of debtor's property.
174—No lien over bankrupt's documents and other records.
175—Offences relating to conduct of examinations by bankruptcy trustee.
Subdivision 2—Public examination before the Court
176--Court to hold public examination if bankruptcy trustee or creditors
require.
177—Bankrirptcy trustee to serve notice of examination on bankrupt.
178—Bankruptcy trustee to lodge report with the Court before start of
examination.
179—Conduct of public examination before the Court.
180—Bankruptcy trustee to ensure record of examination is kept.
181—When examination ends.
182—Consequence of bankrupt's failing to attend examination.
183—Bankrupt entitled to be paid expenses for attending examination.
184—Power to extend examination companies controlled by bankrupt and
bankrupt's associates.
185—No privilege against self-incrimination, but statements not generally,
admissible in criminal proceedings against their maker.
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186--Offences relating to examinations of bankrupts.
187—Entitlement of examinee to be represented.
Division 18 Status of bankrupt's contracts
—

188—Bankruptcy trustee may continue or disclaim bankrupt's contract.
entered into before bankruptcy commenced.
189—Contract terminated by other contracting party.
190—Transaction with bankrupt made in ignorance of bankruptcy.
191—Bankrupt's co-contractor may sue and be sued if there is a joint
contractual liability.
192—Bankruptcy trustee may recover advocate's costs.
Division 19 Irregular transactions involving bankrupt
—

193—Application of Division 19.
194—Power to extent certain periods specified in this Division.
195—Insolvent transactions may be cancelled by bankruptcy trustee.
196—Meaning of insolvent transaction for purposes of section 195.
197—hisolvent transaction presumed.
198—When series of transactions are to be regarded as single transaction.
199:—Insolvent charges can be cancelled on bankruptcy trustee's initiative.
200—Charge for new considerationsor replacement charge not affected.
201—Presumption that bankrupt unable to pay due debts.
202—Charge for unpaid purchase price given after sale of property.
203—Appropriation of payments by bankrupt to secured creditor.
204—Charge agreed to before specified period not to, be cancelled.
205—Insolvent gifts made within two years before bankruptcy can be
cancelled.
206--Gift by bankrupt between two and five years before bankruptcy can be
cancelled by bankruptcy trustee if bankrupt was unable to pay debts.
207-7proeedure for cancelling irregular transactions.
208—Court may order retransfer of property or payment of an equivalent
value.
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209—Limits on what can be recovered.
210—Bankruptcy trustee may recover difference in value if transaction is
found to be undervalue.
211—Court may order recipient of banktupt's contribution to property of
another to pay value to bankruptcy trustee.
212—Court's powers in relation uybankrupt's contribution to recipient's
property
213—How bankruptcy trustee is to use repayment of bankrupt's
contribution to property.

Division 20 Processing of creditors' claims against . bankrupt's estate
—

214--Intemetation: Division 20
215—What debts are provable debts.
216—Procedure for proving debt: creditor to submit claim form.
217—Bankruptcy trustee required to examine creditor's claim.
218—Bankruptcy trustee to give creditor notice of grounds of rejection.
219—Bankruptcyt trustee's power to obtain evidence of debt.
220—Notice by bankrupt or creditor to bankruptcy trustee to alldw or reject
creditor's claim.
221—Court may cancel creditot's
222—Power of court to quash or vary bankruptcy trustee's decision
rejecting creditor's claim.
223—AppliCations to the Court in relation to creditor's claim: who the
parties to the proceedings are.
224—Court may make order'as to costs.
225—Secured creditor's options intelation to p operty subject to a charge.
that is subject,to a
226—Power of the Court to order disposal of
charge.
227—Realisation of property that is subject to a sec
228—Valuation of charge held by creditor and claimgr balance due.
229—Offence for secured credithr to make tilseclaim.
230—Bankruptcy trustee's powers when secured creditor values property
that is subject to a charge and proves for balance.
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231—Secured creditor who surrenders charge may with leave of the Court
withdraw claim or submit a new claim.
232—Bankruptcy trustee may estimate amount of uncertain creditor's claim.
233—Application to court to determine amount of uncertain creditor's
231 Creditor's claim payable six months or more after commencement of
bankruptcy.
235—Bankruptcy trustee's duty when mutual dealings have occurred
between the bankrupt and other persons.
236—Creditor may claim pre-bankruptcy interest.
237—Post-bankruptcy interest payable at prescribed rate if surplus remains.
238 'Additional post-bankruptcy interest on contract or judgment debt if
surplus remains.
239—Meaning of prescribed rate for purposes of sections 237 and 238.
240 Creditor required to deduct trade discounts.
241—Secured creditor can prove as unsecured creditor if security is void or
partly void.
242—Judgment creditor may prove for costs.
243—Company may prove for unpaid calls.
244—When guarantor for bankrupt may prove claim.
Division 21

—

Distribution of bankrupt's estate

245—Interpretation: Division 21
246—Preferential debts: priority of debts.
247—Priority ranking of debts owed to bankrupt's spouse.
248—Person who makes payment on account of preferential creditor to be
,subrogated to the rights of that creditor.
249—Priority given to landlord or other person who distrains on goods and
effects of bankrupt.
250—Creditors to have priority over creditors of joint bankrupt.
251—Final distribution of bankrupt's estate.

252—Final meeting of creditors.
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Division 22—Discharge of bankrupts from bankruptcy

253—Automatic discharge three years after bankrupt lodges statement of
financial position.
251 Effect of automatic discharge.
255—Right of creditor to object to automatic discharge.
256—Objection can be withdrawn.
257—Bankrupt may apply for early discharge.
258—When bankrupt is to be publicly examined before the Court
concerning discharge.
259—Bankruptcy trustee to lodge report with the COurt in specified
circumstances.
260—When creditor required to give notice ofnpposition to discharge.
261—Power of the Court to grant or refuse discharge.
262—Court may restrict bankrupt from engaging in business after
discharge.
263—Court may quash order discharging bnkrupt.
264—Effect of quashing order discharging bankrupt from bankruptcy.
265—Bankrupt may apply for absolute discharge on ground that conditions
of discharge are too onerous.
266—Debts from which bankrupt is released on discharge.
267—Discharge to be conclusive evidence of bankruptcy and validity of
bankruptcy proceedings.
268—Discharge not to release partners of bankrupt and others.
269—Discharged bankrupt to assist bankruptcy trustee.
270—Official Receiver to record in public register decision of the Court
refusing to discharge bankrupt, etc.
Division 23—Annulment of bankruptcy orders

271—Court may annul bankruptcy order in certain circumstances.
272—When Official Receiver may annul bankruptcy order.
273—Effect of annulment of bankruptcy order.
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Division 24—Composition during bankruptcy

274—Interpretation: Division 24.
275—Creditors may accept composition by passing preliminary resolution.
276—Composition not effective unless approved by confirming resolution.
277—Compositions with members of partnership.
278—Composition not binding unless approved by the Court.
279—Procedure for approval of composition by the Court.
280—Deed of composition to be executed.
281—Effect of deed of composition.
282—Bankrupt remains liable for unpaid balances of certain debts.
283—Deadlines for steps tp approve composition and execute deed.
284—Procedure following approval of composition by the Court.
285—How composition may be enforced.
286—Jurisdiction of the Court in relation to composition and deed of
composition.
287—Law and practice in bankruptoy to apply to deed of composition.
Division 25—Bankruptcy offences

288:—Offences in relation to debts.
289--Offences in relation to property.
290—Offence in relation to written statement to creditor, etc.
291—Offence in relation to documenti, etc.
292—Offence in relation to fictitious losses or expenses.
293—Offences in relation to credit, etc.
294—Offences in relation to obtaining consent of creditors.
295—Offence for bankrupt to leave Kenya without consent.
296—General penalties far 'bankruptcy offences.
297—Failure to keep and preserve proper record of transactions.
298—Failure to keep proper records with intent to conceal.
299—When bankrupt presumed not to have kept or preserved proper
records.
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300—Offence by bankrupt in relation to management of companies.
301—Other bankruptcy offences.

PART IV—ALTERNATIVES TO BANKRUPTCY: NATURAL
PERSONS
Division 1—Voluntary arrangements
Subdivision 1—Ordinary procedure
302—Interpretation: Division 1.
303—When application for interim order can be made.
304—Effect of application for interim order.
305—Power of the Court to make interim order.
306—Provisional supervisor to report on debtor's proposal.
307—Debtor's proposal and provisional supervisor's report.
308—When provisional supervisor is to convene creditors' meeting to
consider debtor's proposal.
309—Conduct of creditors' meeting: consideration of debtor's proposal.
310—Approval of debtor's proposal.
311—Effect of approval of debtor's proposal by meeting of creditors or by
the Court.
312—Additional effect on undischarged bankrupt.
313—Right to challenge decision taken at creditors' meeting.
314—Implementation and supervision of voluntary arrangement.

Subdivision 2—Expedited procedure
315—Expedited voluntary arrangement procedure: availability.
316—Duty of Official Receiver to report result to the Court.
317—Approval of expedited voluntary arrangement.
319—Revocation of expedited voluntary arrangement.
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318—Power of Official Receiver to make application for annulment of
bankruptcy order where debtor is an undischarged bankrupt.
Subdivision 3

—

Criminal conduct under the Division

320

Offence for debtor to make false representation for purpose of
obtaining creditors' approval.
321—Prosecution of delinquent debtors.
Division 2

Summary instalment orders

—

322—What is a summary instalment order?
323—Who can apply for summary instalment order.
324—Requirements for applications made by debtors.
325—Official Receiver may make summary instalment order.
326—Power of Official Receiver to make additional orders.
327—Appointment of supervisors.
328—Role of supervisors.
329-7-Power of Official Receiver to require supervisor or past supervisor to
provide documents.
330—Termination of supervisor's appointment for failure to supervise
adequately.
331—Period for payment of instalments.
332—Variation or discharge of summary instalment orders.
333—Effect of summary instalment orders.
334—Restrictions on bringing proceedings against debtors while summary
instalment order has effect.
335—Supervisor to give notice of summary instalment order to creditors.
336--Public register of debtors subject to current summary instalment
order.
337—When summary instalment order ceases to be current.
338—Claims of creditors when summary instalment order has effect.
339—Payi.ient of debtor's earnings to supervisor.
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340—Consequences of default by debtor to pay amount due under summary
instalment order.
341—Offence for debtor to obtain credit while sumiiary instalment-Order
has effect.
Division 3—No-asset procedure
342—Division 3: introduction.
343—Application for entry to no-asset procedure.
344 Criteria for entry to no-asset procedure.
345—Debtor disqualified from entry to no-asset procedure in certain cases.
346—Official Receiver to notify creditors.
347—Restrictions on debtor obtaining credit after application made.
348—When debtor admitted to no-asset procedure.
349—Public register of persons admitted to no-asset procedure.
350—Creditors may not enforce debts of debtor admitted to no-asset
procedure.
351—Debtor's duties after entry to no-asset procedure.
352-0ffence for person admitted to no-asset procedure to obtain credit.
353—How debtor's participation in the no-asset procedure is terminated.
354—When Official Receiver may terminate no-asset procedure.
355—Official Receiver may apply for preservation order on ground of
debtor's misconduct.
356—Effect of termination of debtor's participation in no-asset procedure.
357—Creditor may apply to Official Receir for termination of debtor's
participation in no-asset procedure.
358—Discharge of debtor's participation in no-asset procedure.
359—Effect of discharge of debtor's participation in no-asset procedure.
360—Discharge does not release debtor's business partners and others.
PART.V—ADMINISTRATION OF INSOLVENT DECEASEDS'
ESTATES
•
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Division 1—Introductory provision

361—Interpretation: Part V.
Division 2—Functions of the Court in respect of administration of
insolvent estates

362—Court may order that estate be administered under this Part.
363—Application by executor or administrator, etc.
364—Application by creditor or beneficiary for order under this Part.
365—Notice of application by creditor or beneficiary.
366—Court may order administration by Official Receiver or the Public
Trustee instead of executor or administrator.
367—Certificate lodged by the Public Trustee has effect as application and
order.
368—Estate vests in trustee.
369—Trustee to realise, administer and distribute estate.
370—Entitlement of surviving spouse to household furniture and effects.
371—Trustee may make allowance to surviving spouse.
Division 3—Trustee's responsibilities with respect to administration of
insolvent deceased's estate

372—Application of Division 3.
373—Trustee's functions and powers in respect of insolvent deceased's
estate.
374—Distribution of insolvent deceased's estate.
375—How any surplus is to be paid.
376—Creditor's notice to executor or administrator.
377—Power of trustee to act in relation to deceased's irregular transactions.
378—Trustee may cancel execution against insolvent deceased's estate.
379—Certain acts of executor or administrator valid if done in good faith.
PART VI—LIQUIDATION OF COMPANIES
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Division 1—Introductory provisions
380 Scheme of Part VI.
381—Distinction between "members'" and "creditors' voluntary
liquidation.
382—Interpretation: Part VI.
•
383—The circumstances in which a company is unable to pay its debts.
384—Liability as contributories of present and former members.
385—Liability of past directors and shareholders.
386—Position of limited companies that were formerly unlimited.
387—Position of unlimited companies that were formerly limited.
388—Nature of contributory's liability.
389—Death of contributories not to affect their liability.
390—Liability of contributories who are adjudged bankrupt.
391—Liability of contributories to contribute to debts of company registered
but not formed under Companies Act, 2013.

Division 2 Voluntary liquidation (introductory and general)
—

392—Circumstances in which company may be liquidated voluntarily.
393—Notice of resolution to liquidate.
394—When liquidation commences.
395—Consequences of resolution to liquidate.
396—Share transfers and attempts to alter member's status after liquidation
resolution to be void.
397—Making and effect of declaration of solvency by directors of company.

Division 3 Members' voluntary liquidation
—

398—Appointment of liquidator in members' voluntary liquidation.
399—Power to fill vtcancy in office of liquidator.
400—General company meeting at each year's end.
401—Final meeting prior to dissolution: members' voluntary liquidation.
402—Effect of company's insolvency.
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403—Conversion to creditors' voluntary liquidation.

t

Division 4 Creditors' voluntary liquidation
—

404—Applica ion.
405—Meeting of creditors to be convened by company.
406—Directors to lay statement of financial position before creditors.
407—Creditors' voluntary liquidation: appointment of liquidator.
408—Creditors may appoint liquidation committee.
409 -Creditors' meeting if liquidation converted under section 403.
410—Cessation of directors' powers.
41 1 Vacancy in office of liquidator: creditors' voluntary liquidation.
412—Meetings of company and company's creditors to be held every
twelve months.
413—Final meeting prior to dissolution: creditors' voluntary liquidation.

'

Division 5 Provisions applying to both kinds of voluntary liquidation
—

414—Property of company to be distributed among members after
satisfaction of liabilities.
415—Appointment or removal of liquidator by the Court.
416—Notice of appointment to be published by liquidator.
417—Power of liquidator to accept shares or membership rights as
consideration for sale of company's property.
418—Dissenting member may require liquidator to refrain from giving
effect to arrangement under section 417 or to purchase member's
shares.
419—Questions relating to liquidation may be referred to the Court for
determination.
420—Restrictions on directors' power to appoint or nominate liquidator of
company in vo4intary liquidation.
421—Saving for certain rights.
Division 6—Liquidation by the Court
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422—Jurisdiction of High Court to supervise liquidation of companies.
423—Circumstances in which company may be liquidated by the Court.
424—Applications to the Court for liquidation of companies.
425—Application for liquidation of company on grounds of public interest.
426—Powers of the Court on hearing of liquidation application.
427—Power to halt or restrain proceedings against company when
liquidation application has been made.
428—Dispositions of property by company after commencement of
liquidation to be void unless the Court otherwise orders.
429—Avoidance of attachments, etc:
430—When liquidation by the Court commences.
431—Consequences of liquidation order.
432—Official Receiver may require certain persons to submit statement
relating to company's affairs.
433—Duty of Official Receiver to conduct investigation into failure of
company.
434—Public examination of officers and former officers of company.
435—Corisequences of failure to attend public \examination.
436—Appointment and powers of provisional liquidator.
437—Functions and powers of Official Receiver in relation to office of
liquidator.
438—Appointment of liquidator by Cabinet Secretary.
439— f meeting of creditors and meeting of contributors nominate different
liquidators, creditor's choice to prevail.
440—Appointment of liquidator by the Court following administration or
voluntary arrangement.
441—Creditors' meeting may appoint liquidation committee.
442—General functions of liquidator when company is liquidated by'the
Court.
443—Liquidator to assume control of company's property when liquidation
order made.
44/1 Company's property to vest in liquidator.
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445—Duty of liquidator to convene final general meeting of company's
creditors.
446—Power of the Court to halt liquidation.
447—Settlement of list of contributories and application of assets.
448—Recovery of debts due from contributory to company.
449—Power of the Court to make calls from contributories.
450—Power of the Court to order money due to company to be paid into
Central Bank.
451—Order made by the Court against contributory to be conclusive
evidence that money ordered to be paid is due.
452—Power of the Court to fix deadlines for proving claims.
453—Court to adjust rights of contributories.
454—Power of the Court to make orders enabling creditors and
contributories to inspect company's records.
455—Payment of expenses of liquidation.
456—Power to arrest absconding contributory.
457—Powers of the Court to be cumulative.
458—Power of the Court to delegate its powers to liquidator.
Division 7—Liquidators'
459—Style and title of liquidators.
460—Offence to make corrupt inducement affecting appointment of
liquidator.
461—Liquidator's functions: voluntary liquidation.
462—Liquidator's functions: creditors' voluntary liquidation.
463—Liquidator's functions: liquidation by the Court.
464—Liquidator's functions: supplementary powers.
465—Enforcement of liquidator's duties to lodge, deliver and make returns,
accounts and other documents.
466—Circumstances in which liquidator may be removed from office in the
case of a voluntary liquidation.
467—Liquidator may be removed only by the Court or by general meeting
of creditors in the case of company being liquidated by the Court.
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468—Release of liquidator in the case of company liquidated voluntarily.
469—Release of liquidator in case of company being liquidated by the
Court.
Division 8—Provisions applying to all kinds of liquidation
471—Preferential debts (general provision).
472—Preferential charge on property of company distrained within three
months before making of liquidation order.
473—Expenses of liquidation to have priority over claims under floating
charge.
474—Share of assets to be made available for unsecured creditors where
floating charge relates to company's property.
475—Power of the Court to appoint special manager of company's business
or property when company is in liquidation or provisional liquidator
appointed.
476—Power of liquidator to disclaim onerous property.
477—Special provisions relating to disclaimer of leaseholds.
478—Effect of disclaimer in relatAm to land subject to rentcharge.
479 General powers of the Court in respect of disclaimed property.
480—Powers of the Court in respect of leaseholds held by company in
liquidation.
481—Creditor not entitled to retain benefitof execution or attachment
against liquidator unless creditor completes execution or attachment
before commencement of liquidation.
482—Duties of judicial enforcement officers charged with execution of
writs and other processes involving companies in liquidation.
483—Power of the Court to rescind contracts entered into by company in
liquidation.
484—Power of liquidator to transfer assets of company to its employees.
485—Company in liquidation required to state that it is in liquidation in all
invoices, letters and other communications.
486—Interest on debts to be paid if surplus permits.
,
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487—Certain documents relating to company in liquidation to be exempt
from stamp duty.
488—Records of company in liquidation to be evidence.
489—Liquidator to lodge periodic statements with Registrar of Companies
with respect to current position of liquidation.
490—Effect of resolutions passed at adjourned meetings of company's
creditors and contributories.
491—Court may order meetings to be held to ascertain wishes of creditors
or contributories.
492—Judicial notice to be taken of documents of the Court.
493—Affidavits required to be sworn for purposes of this Part.
Division 9—Dissolution of companies after liquidation
494—Dissolution (voluntary liquidation).
495—Early dissolution of company.
496—Consequence of notice given under section 495(3).
497—Dissolution otherwise than under sections 494 to 496.
Division 10—Offences relating to conduct before and during liquidation
and criminal proceedings relating to those offences
498—Offences involving commission of fraudulent acts in anticipation of
liquidation.
499—Offences involving transactions to defraud creditors of company in
liquidation.
500—Offence involving misconduct committed in course of liquidation of
company.
501—Offence to falsify documents in relation to company in liquidation.
502--Offence to make material omission from statement relating to
financial position of company in liquidation.
503—Offence to, make false representations to creditors of company in
liquidation.
504—Power of the Court to make orders against delinquent directors,
liquidators, etc.
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505—Power of the Court to make orders against officers of company and
others found to have participated in fraudulent trading by company in
liquidation.
506—Power of the Court to make orders against officers of company
engaging in wrongful trading.
507—Supplementary provisions relating to proceedings under sections 505
and 506.
508—Director of company in insolvent liquidation prohibited from being
director of, or being involved with, any other company that is known
by a prohibited name.
509 Circumstances in which persons are personally liable for debts of
company.
510—Prosecudon of delinquent officers and members of company in
liquidation.
511—Obligations arising under section 510.

,

PART VII—LIQUIDATION OF UNREGISTERED COMPANIES
512—Meaning of "unregistered company" for purposes of this Part.
513—Liquidation of unregistered companies.
514—Circumstances in which unregistered company can be liquidated.
515—Company incorporated outside Kenya may be liquidated though
dissolved.
5I6—Contributories in liquidation of unregistered company.
517—Power of the Court to halt or restrain proceedings.
518—Actions halted on liquidation order.
519—Provisions of this Part to be cumulative.
PART VIII—ADMINISTRATION OF INSOLVENT COMPANIES
Division 1—Introductory provisions: nature and objective of
administration
520—Interpretation: Part VIII.
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521—What is administration?
522—The objectives of administration.
Division 2—Appointment of administrators otherwise than by the Court
523—Who can appoint an administrator?
524—Duty of administrator.
525—Status of administrator.
526—Qualification for appointment of administrators.
527—Administrator not to be appointed if company is already under
administration.
528—Administrator not to be appointed if company is in liquidation.
529—Administrator not to be appointed in respect of banking, finance and
insurance companies.
Division 3—Appointment of administrator by the Court
530—What is an administration order?
531—Conditions for making administration orders.
582—Who may make an application to the Court to for an administration
order in respect of company.
533—Powers of the Court on hearing application for administration order.
Division 4—Appointment of administrator by holder of floating charge
534—Holder of floating charge may appoint administrator.
535—Restrictions on the power of holder of floating charge to appoint
administrator.
536—Administrator not to be appointed if relevant floating charge is not
enforceable.
537—Holder of relevant floating charge to notify the Court on appointing
administrator.
538—When administrator's appointment takes effect.
539—Duty of holder of relevant floating charge to notify appointment to
administrator and other persons.
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540—Power of the Court to order person invalidly appointed to be
indemnified against liability.
Division 5—Appointment of administrator by company or directors
541—Administrator may be appointed by company or by its directors.
542—Restrictions on power of company or its directors to appoint
administrator.
543—Other restrictions on power of company or its directors to appoint
administrator.
544—Circumstances in which company or its directors may pot appoint
administrator.
545—Notice to be given of intention to appoint administrator.
546—Person giving notice of intention to appoint administrator to lodge
certain documents with the Court.
547—Further restrictions on making appointments under section 541.
548—Person' appointing administrator under section 541 to lodge certain
docunients with the Court.
549—What happens if no one is entitled to notice of intention to appoint
administrator.
550—When appointment of administrator under this Division takes effect.
551—Person making appointment to notify appointment to administrator
and others.
552—Appointment under section 550 not to take effect in certain cases.
553—Power of the Court to order person invalidly appointed to be
indemnified against liability.
Division 6—Applications for administration—special cases
554—Power of the Court to make administration order in respect of
company on application made by holder of qualifying floating charge
even if company may be able to pay its debts.
555—Holder of qualifying floating charge may intervene in application
made by person who is not the holder of such a charge.
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556—Other circumstance in which holder of qualifying floating charge may
make application for administration order.
557—Power of liquidator of company to make an application for its
administration.
Division 7

—

Effect of administration order

558—Administration order in respect of company prevents making of
application for liquidation order and suspends pending applications for
liquidation order.
559—Moratorium on insolvency proceedings while administration order has
effect.
560—Moratorium on other legal process while administration order has
effect.
561—Interim moratorium when application for administration order has
been made.
562—Company's business documents to state that company's affairs are
under administration.
Division 8

—

Process of administration

563—Announcement of administrator's appointment.
564—Relevant persons to provide administrator with statement of
company's affairs.
565—Deadline for submitting statement of affairs.
566—Administrator to make statement setting out administrator's proposals
for achieving the purpose of the administration.
567—Conduct of creditors' meetings.
568—Requirement to convene initial creditors' meeting.
569—When administrator is not required to convene meeting.
570—Business to be conducted at initial creditors' meeting and obligation
of administrator to report outcome to the Court and others.
571—Administrator's proposals can be revised.
572—Consequences of failure to obtain approval of administrator's
proposals.
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573—Power of administrator to convene further creditors' meetings.
574—Creditors' meeting may establish creditors' committee.
575—Creditors' meeting can be conducted by correspondence.

Division 9 Functions and powers of administrator
—

576—Specific functions of administrator.
577—Power of administrator to remove and appoint directors of company.
578—Power of administrator to convene meetings of members and creditors
of company.
579—Power of administrator to seek directions from the Court.
580—General powers of administrator.
581—Company under administration not to perform management function
without administrator's consent.
582—Power of administrator to distribute company's assets to creditors.
583—Power of administrators to make special payments in certain cases.
584—Duty of administrator to assume control of property of company.
585—Duty of administrator to manage affairs and property of company.
586—Administrator is agent of company.
587—Power of administrator to dispose of, and deal with, charged property:
floating charge.
588—Power of administrator to dispose of, and deal with, charged property:
non-floating charge.
589—Power of administrator to dispose of goods that are subject to credit
purchase transaction.
590—Protection for secured and preferential creditors.
591—Administrator's conduct of administration can be challenged.
592—PoWer of the Court to examine conduct of administrator's
administration of the company.
593—Automatic end to administration.
594-Circumstances in which administrator's term of office can be
extended.
595—Court may terminate administration on application of administrator.
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596—Termination of administration when objective achieved.
597—Court may terminate administrator's appointment on application of
creditor.
598—Court to terminate administrator's appointment on making of public
interest liquidation order.
599—Procedure for moving from administration to creditors' voluntary
liquidation.
600—Procedure for moving from administration to dissolution.
601—Administration order to be discharged if administrator's appointment
is terminated.
602— Administrator to lodge copy of order of the Court terminating
appointment with Registrar of Companies.
Division 10—Termination of appointment and replacement of
administrators

603—Resignation of administrator.
604—Court may remove administrator from office.
605—Administrator to vacate office on ceasing to be qualified.
606—Filling vacancy in office of administrator.
607—Power of the Court to replace administrator.
608—Power of holder of floating charge to appoint replacement
administrator appointed under section 534.
609—Power of company to appoint replacement administrator appointed
under section 541(1).
610—Power of directors of company to appoint replacement administrator
appointed under section 541(2).
611—Power of the Court.to,replace administrator in certain other
circumstances.
612—Court may replace administrator when there is a competing floating
charge-holder.
613—Creditors' meeting may replace administrator appointed by company
or directors.
614—Discharge from liability on administrator's vacating office.
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-615—Former administrator's remuneration and expenses payable of
company's property and to have priority over holders of floating
charges.

Division II—Supplementary provisions
616—Joint and concurrent administrators.
617—Offences committed by joint administrators.
618—Administrators acting concurrently.
619—Power to appoint administrators to act concurrently.
620—Presumption of validity of acts of administrator.
621—Majority decision of directors.
622—Power to extend time limits.
623—Certainmecified periods can be varied by consent.

PART IX—COMPANY VOLUNTARY ARRANGEMENTS
Division I—Proposals for company voluntary arrangements
624—Interpretation: Division•1
625—Proposal for voluntary arrangement.
626—Procedure if superidsor is not the liquidator or administrator.
627—Supervisor to convene meetings of company and of its creditors.
628—Conduct of meetings of company and its creditors.
629—Approval of proposal for voluntary arrangement.
630—Approved proposal to take effect as voluntary arrangement and to be
binding on company and its creditors.
631--Certain persons may challenge decisions relating to approved
voluntary arrangement.
632—Offences involving false representations and fraudulent acts by
company officers.
633—Implementation of approved voluntary arrangement.
634---Prosecution of delinquent officers of company.
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635—When voluntary arrangement comes to an end prematurely.
Division 2—Moratoria on debt payments when company's directors
propose voluntary arrangement

Subdivision 1—Introductory provisions
636—Interpretation: Division 2.
637—Application of: Division 2.
638—Eligible companies.
639—Banking and insurance companies ineligible to obtain moratorium.
640—Companies under administration, etc. ineligible to obtain moratorium.
641—Certain project companies ineligible to obtain moratorium.
642—Companies with large outstanding liabilities ineligible.

Subdivision 2—Obtaining a moratorium
643—What steps company's directors have to take to obtain a moratorium.
644—What directors have to do to obtain moratorium.
645—Duration of moratorium.
646—What happens when moratorium takes effect.
647—Duty of provisional supervisor to publish and give notice that
moratorium has taken effect.
648—Notification of end of moratorium to be given by provisional
supervisor.

Subdivision 3—Effects of moratorium
649—Effect of moratorium on creditors and others.
650—Effect of moratorium on property that is subject to uncrystallised
floating charge.
651—Security not to be enforced unless it would benefit the company.
652—Application of sections 653 to 657 to company in respect of which a
moratorium has effect
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653--Company invoices and other documents to state provisional
supervisor's name and that moratorium has effect.
654—Restrictions on company obtaining credit during moratorium.
655—Restrictions on disposal of property and making payments by
company.
656—Restriction on company paying debts and other liabilities.
657—Circumstances in which company may dispose of property and goods
that are subject to a security or held under credit purchase transaction.

Subdivision 4—Provisional supervisors
658—Provisional supervisor to monitor activities of company during
moratorium
659—Withdrawal of provisional supervisor's consent to act.
660—Creditors and others may challenge provisional supervisor's conduct
during* moratorium.
661--Creditor may pursue claim against provisional supervisor for loss.
662-4eplacement of provisional supervisor by the Court.

Subdivision 5—Consideration of proposal for and implementation of
voluntary arrangement
663—Provisional supervisor to convene meetings of the company and its creditors.
664—Conduct of meetings of company and its creditors.
665---Approval of proposal for voluntary arrangement.
666—Voluntary arrangement binding on company and creditors.
667—Right to challenge decisions relating to approved voluntary
arrangement.
668—Implementation of voluntary arrangement.

Subdivision 6—Extension of moratorium
669—Circumstances in which moratorium may be extended.
670—Conditions for extension of moratorium.
671—Decisions to extend or further extend moratorium.
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672—Meeting may establish moratorium committee.

Subdivision 7—Supplementary provisions
673—Effect of certain decisions of meetings of company and company's
creditors.
674—Member or creditor of company may challenge actions of directors.
675—Offences under this Division.
676—Certain provisions in floating charge documents to be void.
PART X—PROVISIONS THAT ARE APPLICABLE TO
COMPANIES IN LIQUIDATION OR UNDER ADMINISTRATIOI
.

677—interpretation: Part X
678—Realising property of company that is in liquidation or under
administration.
679—Duty of certain persons to co-operate with relevant office-holder.
680—Power of the Court to conduct inquiry into insolvent company's
dealings, etc. on application made by relevant office holder.
681—Court's enforcement powers under section 680.
682—Power of the Court to set aside transaction that is undervalue.
683—Power of the Court to void certain preferences.
684—What "relevant time" means in sections 682 and 683.
685—Orders under sections 682 and 683: ancillary provisions.
686—Power of the Court to set aside certain extortionate credit transactions.
687—Circumstances in which floating charge on company's undertaking eproperty to be invalid.
688—Lien in respect of company's documents unenforceable if it would
deny their possession to relevant office-holder.
689—Supply of utility services to companies in liquidation or under
administration, etc.
690—Appointment of administrative receiver in respect of company
prohibited.
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PART XI—LEGAL PROCEEDINGS UTIMER THIS ACT
Division I—General provisions. relating to legal proceedings under the
Act
691—Enforcement of company's obligations to lodge documents with, or

give notice to, Registrar of Companies.
692—Power of the Court to grant injunctions in certain cases.
693—Liability of officers who are in default.
694—Offences by bodies corporate.
695—Admissibility in evidence of statement prepared for purpose of
provision of this Act or the insolvency regulations.
696—Legal proceeding under this Act not to be invalidated or set because ,
ofadectunlspr imeayfctd.
697—Power to make insolvency procedure rules.
Division 2—Appeals and reviews
698—Power of the Court to review, rescind or vary, order made under this

Act.
699—Right of appeal to the Court of Appeal.
700—Suspension of banlquptcy,, liquidation or administration pending
determination of appeal.
PART XII—ADMINISTRANION OF THIS-ACT
Division 1—Official Receiver and Deputy Official Receivers
701—Appointment of Official Receiver and others.

702—Deputy Official Receiver may act on behalf of Official Receiver.
703—Incorporation of Official Receiver as a corporation sole.
704—Vacation of office by Official Receiver and Deputy Official Receiver.
705—Protection of Official Receiver and Deputy Official Receivers from
liability.
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706—Official Receiver and Deputy Official Receivers may charge fees.
707—Rates of Official Receiver's fees.
708—Insolvency Services Account to be established and maintained.
709—Official Receiver.to pay certain unclaimed dividends and
undistributed balances into Insolvency Services Account.
Division 2—Public registers relating to bankrupts and others

710—Application of Division 2.
711—Official Receiver to ensure access to public registers.
712—Purposes of public registers.
713—General information to be included in public registets.
714—Information kept indefinitely on public- register after multiple
insolvency events.
715—Restricted information that may be included in public register relating
to bankruptcies.
716—When Official Receiver may omit, remove, restrict access to, or
amend, information contained in a public register.
717—Right of members of public to inspect registers.
718--Information contained in public registers may be used for statistical or
research purposes.
719—Government dnd Official Receiver not liable for certain acts and
omissions.
PART XIII—SUPPLEMENTARY PROVISIONS

720—Cross border insolvency.
721—Representation of bodies corporate at meetings.
722—Courts, Official Receiver and others to publish orders and notices on
their respective websites.
723—Official Receiver, bankruptcy trustees, liquidators and administrators
to notify creditors of prescribed steps in the insolvency process.
724—Certain transactions relating to bankrupt's estate exempt from stamp
duty.
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725—Re-direction of bankrupt's correspondence.
726—Supply of utility services to bankrupts and others.
727—Order for production of documents by Kenya Revenue Authority.
728---Cabinet Secretary to prepare annual report.
729—Servirig and giving notices under this Act.
730---Power of Cabinet Secretary to make insolvency regulations to
supplement this Act.
731—Act to bind the. Government.
732—Repeal of Bankruptcy Act and revocation of subsidiary legislation.
733--Transitional provisions: insolvency of natural persons.
734—Transitional provisions: Winding up and insolvency of companies.
735—Power of Cabinet Secretary to make savings and transitional
regulations.
736—Consequential amendthents to other enactments.
SCHEDULES
FIRST SCHEDULE—POWERS OF BANKRUPTCY TRUSTEES
SECOND SCHEDULE—PREFERENTIAL DEBTS
THIRD SCHEDULE—POWERS OF LIQUIDATOR IN A
LIQUIDATION
FOURTH SCHEDULE—POWERS OF ADMINISTRATORS
FIFTH SCHEDULE—CROSS BORDER INSOLVENCY
SIXTH SCHEDULE—CONSEQUENTIAL AMENDMENTS TO
OTHER ENACTMENTS
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INSOLVENCY BILL; 2014
A Bill for
An Act of Parliament to amend and consolidate the law relating to'the
insolvency of natural persons and incorporated and unincorporated
bodies; to provide for and to regulate the bankruptcy of natural
persons; to provide alternative procedures to bankruptcy that will
enable the affairs of insolvent natural persons to be managed for the
benefit of their creditors; to provide for the liquidation of
incorporated and unincorporated bodies (including ones that may
be solvent); to provide as an alternative to liquidation procedures
that will enable the affairs of such of those bodies as become
insolvent to be administered for the benefit of their creditors; and to
proyide for related and incidental matters
ENAOTD by the Parliament of Kenya as follows—

PART I—PRELIMINARY PROVISIONS
Short title and
commencement,

1. (1) This Act may be cited as the Insolvency Act,
2014.
(2) This section comes into operation on the date
on which this Act is published in Gazette.
(3) TIr remaining provisions of this Act come
into operation on such date or such different dates as the
Cabinet Secretary may appoint, by notice published in the
Gazette.
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Interpretation.

(1) In this Act, unless the context otherwise
requires—
2.

"affairs", in relation to a natural person or
company, includes a business carried on by the person or
company and any dealings conducted in the course of the
business;
"amount" means an amount of money;
"apply to" includes apply in relation to;
"associate"—
(a) in relation to a company, means(i) its holding company or its
subsidiary;
(ii) -a subsidiary of its holding
company;
•

I

(iii) a holding company of its
subsidiary;
(iv) a person who controls the
company (whether alone or with
the person's associates or with
other associates o'the
company); or
(v) any other company in which a
director of the company is also a
director;
(vi) a natural Orson who is
employed by the compciiiy;
(b)

in relation to a partner of a partinrship,
means— ,
(i) any other partner of the

436

The Insolvency Bill, 2014

partnership;
(ii)

a member of the partner's family
or of the family of another
partner of the partnership;

(iii) a natural person who is
employed by the partnership; or
(c)

in relation to a natural person,
means—
(i)

a member of the person's
family;

(ii)

a company controlled directly or
indirectly, by the person whether
alone or with associates;

(iii) an associate of the person's
associates; or
(iv) any person (including a
company) who employs the
person or by whom the person is
employed;
"authorised insolvency practitioner" means a
person who holds an authorisation granted under section 9;
Cap. 488

"bank"- Means a bank to which the Banking Act
applies;
"bankrupt" mean a debtor who has been adjudged
bankrupt under Part,III and has not been discharged from
bankruptcy;

Cap. 5

"the Bankruptcy Act" means—
(a)

the Bankruptcy Act repealed by this
Act; and

(b) the rules made under that Act;
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"bankruptcy trustee", in relation to a bankrupt or a
ankruptcy; means the trustee of the bankrupt's estate;
"business" includes trade and profession;
"business records", in relation to a bankrupt,
includes accounting records, receipts, bills, invoices and
any other documents relating to the bankrupt's business;
'"company" means a company or foreign company
registered under the Companies Act, 2013, and includes—
(a)
CapAS9

No. 42 of 2b11

a building society within the meaning
of the Building Societies Act;

(b) a limited liability partnership within
the meaning of the Limited
Partnerships Act, 2011; and
(c) a body (whether incorporated or not)
of a class prescribed by the insolvency
regulations for the purposes of this
definition;
"conditional sale agreement" means an agreement
for the sale of goods under which payment of the whole or
a part of the purchase price is deferred and a security
interest in the goods is created or provided for in order to
secure the payment of the whole or a part of the purchase
price;
,

"connected with", in relation to a company, has the
meaning given by subsection (4);
"control of or "control over", in relation to
documents or other property, includes having possession
of, or custody over, the documents or property;
"correspondence" includes correspondence by
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electronic means;
"the Court" means the High Court, and if there is
an insolvency division of that Court, means that division;
"creditor" includes a person entitled to enforce a
final judgment or final order;
"credit purchase transaction" means a hirepurchase agreement, a conditional sale agreement, a
chattel leasing agreement or a retention of title agreement;
"debt" means an obligation or liability of a person
to pay money or money's worth to another person; and
includes (except when the context otherwise provides)
includes—
(a)

a liability under a written law;

(b)

a liability for a breach of trust;

(c)

a liability under a contract or bailment
Or in tort; and

(d)

a liability arising from an obligation to
make restitution;

"debtor" means a person who owes a debt;
"document" means information recorded in any
form; and in particular includes a summons, notice, order
or other legal process and a register (whether in hard copy
or electronic form);
'`electronic form" in relation to a document or
information, means the storage or keeping of the
document information in the form of data, text or
images by means of guided or unguided electromagnetic
energy, or both;
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"execution process" means any of the following:
(a) issuing or proceeding with any of the
following orders or warrants under a
judgment or order obtained against the
debtor in any court in its civil
jurisdictions(i) an order or warrant for the
possession, seizure, or sale of
any property;
(ii) an order of attachment;
Cap. 21, sub leg.

(b) obtaining a garnishee order in- favour
of a judgment creditor under the Civil
Procedure Rules;
(c) obtaining an order that a judgment
creditor may sue a sub-debtor under
the Civil Procedures Rules;
(d) having a charging order nisi made
absolute under the Civil Procedure
Rules;
(e) beginning or continuing proceedings in
any court for the appointment of a
receiver of property, except an
application for the appointment of a
person as interim trustee under section
36 (appointment of interim trustee of
debtor's property on application of
creditor);
(0 exercising a power of re-entry under a
lease, or a power terminating a lease;
(g)

seizing or selling property by levying
distress for rent;

"functions" includes duties and responsibilities;
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"goods" includes all chattels personal other than
things in action and money, and all emblements, industrial'
growing crops and things attached to or forming part of
the land which are agreed to be severed before sale or
under the contract of sale;
Cap. 507.

"hire-purchase agreement" means a hire-purchase
agreement as defined in section 2(1) of the Hire Purchase
Act;
"insolvency regulations" means regulations made
under this Act and in force;
"judicial enforcement officer" means a bailiff or
other officer of a court who is charged with carrying out a
process involving the execution or enforcement of an
order or judgement of the 'court;
"landlord", in relation to a letting of premises,
includes any person to whom rent or other money is
payable in respect of the occupation or use of the
premises;
"liquidation application", in relation to a company,
means an application to the Court for a liquidation order in
respect of the company;
"liquidation order", in relation to a company,
means an order of the Court for the liquidation of the
company by the Court;
"member", in relation to a company, includes a
person who is not a member of a company but to whom
shares in the company have been transferred, or
transmitted by operation of law;
"notice" means notice in writing;
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"officer", in relation to a company, means the chief
executive officer, or any director, manager or secretary, of
the company;
"partnership" means a partnership within the
meaning of the Partnership Act;
"person" includes a partnership, an unincorporated
association, a corporation, a co-operative society or an
organization, the successors of a partnership, association,
corporation, society or. organization, and heirs, executors,
liquidators of the succession, administrators or other legal
representative of a person;
"poweri" includes rights and authorities;
"preferential creditor" means a person to whom a
preferential debt is owed;
"preferential debts", in relation to a natural person
or a company, means the debts listed in the Second
Schedule;
"property" includes money, goods, choses in
action, land and every description of property, whether
real or personal, legal or equitable, and whether located in
Kenya or elsewhere, and includes obligations, easements
and every description of estate, interest and profit, present
or future, vested or contingent in, arising out of or
incidental to property;
"prescribed bankruptcy level" has the meaning
given by subsection (4);
"provable claim", in relation to a bankrupt, means
a claim that is provable by a creditor in proceedings under
Part III;
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"purchaser", in retiftion to a credit purchase
transaction, means ,the persop to whom , goods are disposed
of under the ,tfOsaCtion, and, if the rights of that person
are transferred* assignment or by operation of law,
includes tWfdtsoil`for the time being entitled to those
lights;
t I(
"records" means information stored in documents
or in an electronic database or by electronic means;
"the Registrar" (except when used in reference to
the Court) means the Registrar of Companies;
"register", "registered" and "registration", in
relation to a notice or other document required or
permitted to be lodged with, or sent or notified to, the
Registrar under this Act, means respectively register,
registered andyegistration in the Register of Companies in
relation to the company to Which the notice or other
document relates;
"relative", in relation to a person, means—
(a)

the parents, spouse, child, brother, or
sister of that person;

(b)

the parents, child, brother or sister of
the spouse of that person; or

(c)

a nominee or trustee for any of the
persons specified in paragraph (a) and
(b);

"relevant court", in relation to a matter other than
one that is specifically entrusted to the High Court by a
provision of this Act, means the court exercising or having
responsibility for exercising jurisdiction in respect of that
matter;
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"the repealed Companies Act" means—
(a)

the Companies Act repealed by the
Companies Act, 2013; and

(b)

the rules or regulations made under
that Act;

"retention of title agreement" means an agreement
for the sale of goods to a company, being an agreement-(a)

that does not constitute a charge on the
goods; but

(b)

under which, if the seller is not paid
and the company is wound up, the
seller will have priority over all other
creditors of the company with respect
to the goods or any property
representing the goods;

"secured creditor" means—
(a)

a person holding a security on or
against the property of the debtor or
(any part of it) to secure a debt due or
accruing due to the person from the
debtor; or

(b)

a person whose claim is based on, or
secured by, a negotiable instrument
held as collateral security and on
which the debtor is only indirectly or
secondarily liable;

"security" means any mortgage, charge, lien or
other security;
"security agreement" means an agreement under
which property becomes subject to a security for the
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payment of an obligation;
"service provider" means any entity or person who
supplies fuel, water, electricity, telecommunications, or
such other services as may be prescribed;
"shares" include stocks;
"special resolution" means a resolution of creditors
passed in accordance with this Act;
"terms" includes conditions;
"transfer" includes conveyance, assignment and
surrender;
"under administration", in relation to a company,
has the meaning given by section 521;
"unsecured creditor", in relation to a natural person
or a company, means a creditor of the person or company
who is not a secured creditor;
"written" or "in writing" includes respectively
"written in electronic form" and "in electronic form".
(2) For the purposes of the application of this Act
to a debt, it does not matter—
(a)

whether the debt is present or future;

(b)

whether it is certain or contingent; or

(c)

whether its amount is fixed or
liquidated, or is capable of being
ascertained by fixed rules or as a
matter of opinion.

(3) For the purposes of this Act, a person is a
member of the family of a natural person if the person is
the parent, spouse, brother, sister, child, uncle, aunt,
nephew, niece, stepfather, stepmother, stepchild, or adopted
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child of the person concerned and, in case of an adopted
child, the child's adopted parents.
(4) For the purposes of this Act, a person is
connected with a company if the person—
(a) is an officer of the company or an
associate of such an officer; or
(b) is an associate of the company.
(5) For the purposes of this Act, the prescribed
bankruptcy level is—
seventy five thousand shillings; or
if the insolvency regulations for the
time being specify another amount
proside—the amount so specified.
Objects and
application of this
Act.

3. (1) The objects of this Act are-(a) to establish and provide for the
operation of a framework for the
efficient and equitable administration
of the estates of insolvent natural
persons and unincorporated entities
comprising natural persons, and the
assets of insolvent companies and
other bodies corporate, that maintains a
fair balance between the interests of
those persons, entities, companies and
bodies and those of their creditors;
(b) in the case of insolvent natural persons
and unincorporated entities'comprising
natural persons, and insolvent
companies and other bodies corporate
whose
financial
position
is
redeemable—
to enable those persons and
entities to continue to operate as
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going concerns so that ultimately
they may be able to meet their
financial obligations to their
creditors in full or at least to the
satisfaction of those creditors;
and
(ii) to achieve a better outcome for
the creditors as a whole than
would likely to be the case if
those persons and entities were
adjudged bankrupt;
(c) in the case of insolvent companies and
other bodies corporate whose financial
position is redeemable(i)

to enable those companies and
bodies to continue to operate as
going concerns so that ultimately
they may be able to meet their
financial obligations to their
creditors in full or at least to the
satisfaction of those creditors;
and

(ii) to achieve a better outcome for
the creditors as a whole than
would likely to be the case if
those companies and bodies were
liquidated; and
(d) in the case of insolvent natural persons
and unincorporated entities comprising
natural persons, and insolvent
companies and other bodies corporate
whose financial position is
irredeemable—to provide an orderly
system for adjudging those persons
bankrupt and for the efficient and
optimal administration and distribution
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of their estates for the benefit of their
creditors;
(e) in the case of insolvent companies and
other bociits corporate whose financial
position is irredeemable—to provide
an ordtrly system for liquidating the
affairs of those companies and bodies
and for the efficient and optimal
administration and distribution of their
assets for the benefit of their creditors.
(2) This Act applies to natural persons,
partnerships, limited liability partnership, companies and
other corporate bodies established by any written law.

PART II—INSOLVENCY PRACTITIONERS
Circumstances in
which person acts
as insolvency
practitioner.

4. (1) A person acts as an insolvency practitioner
in relation to a natural person if the person acts—
(a) as the bankruptcy trustee •or interim
trustee in respect of the person's
property or as permanent or interim
trustee in the sequestration of the
person's estate;.
(b) as a trustee under a deed that is-(i)

a deed of composition made for
the benefit of the person's
creditors; or

(ii)

a trust deed for the creditors of
the person; or

(c) as supervisor of a voluntary
arrangementiapproved under Division
1 of Part IV.
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(2) A person acts as an insolvency practitioner
in relation to a company if the person acts as—
(a) as
the
liquidator,
provisional
liquidator, administrator of the
company;
(b) as a supervisor of a voluntary
arrangement approved under Part VIII
(Administration
of
insolvent
companies); or
(c)

as a supervisor of a voluntary
arrangement approved under Part IX
(Company voluntary arrangements).

(3) A reference in this section to a natural
person includes, except in so far as the context otherwise
requires, a reference to a partnership other than a limited
liability partnership.
Consequences of
acting without
authorisation.

5. (1) A person who, not being the holder of an
authorisation, purports to act as an insolvency practitioner
in relation to a company or a natural person commits an
offence and is on conviction liable to a fine not exceeding
five million shillings.
(2) This section does not apply to the Official
Receiver.

QualifiCations for
person to act as
insolvency
practitioners.

6. (1) Subject to subsection (2) and (3), a person is
qualified to act as an insolvency practitioner only if the
Person—
(a)

satisfies the requirements of the
insolvency regulations with respect to
education, practical training and
experience;

(b) is a member of a professional body
recognised under section 7 (power of
Cabinet Secretary to recognise
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professional bodies for the purposes
of this Act.); and
(b) satisfies the requirements (if any) of
the rules governing the body.
(2) A natural person is not qualified to act as an
insolvency practitioner if the person—
(a) has been adjudged bankrupt, or the
person's estate has been • sequestrated
and, in either case, the person has not
been discharged;
(b) is subject to a disqualification order
made under the law relating to
companies; or
(c)

is unable to perform the functions of
an insolvency practitioner because of
physical or mental infirmity.

(3) A body corporate is not eligible to be an
insolvency practitioner.
(4) A natural person who, during the two years
immediately preceding the commencement of this Act,
was carrying on any of the activities referred to in section
4(1) or (2) is taken to be qualified to act as an insolvency
practitioner on and after that commencement even though
the person is not qualified in terms of subsection (1).
Power of Cabinet
Secretary to
recognise
professional bodies
for the purposes of
this Act.

7. (1) The Cabinet Secretary may, by notice
published in the Gazette, declare a professional body as a
recognised professional body for the purposes of section 6.
(qualifications for person to act as insolvency
practitioners).
(2) The Cabinet Secretary may declare a
professional body to be a recognised professional body
only if it—
(a) regulates the practice of a profession;
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and
(b) maintains
and
enforces
rules
authorising its members to act as
insolvency practitioners to ensure that
members are —
(i)

are fit and proper-persons to act
as insolvency practitioners; and

(ii) meet acceptable requirements
relating to education practical
training and experience.
(3) A reference to the members of a recognised
professional body includes a reference to persons who are,
whether members of that body or not, subject to its rules in
the practice of the relevant profession.
(4) The Cabinet Secretary may revoke a notice
made under subsection (1) if it appears to the Cabinet
Secretary that the professional body no longer meets the
requirements of subsection (2).
(5) A notice made by the Cabinet Secretary
under this section takes effect from the date of the notice
or such other date as is specified in it.
(6) The Cabinet Secretary may, in revoking a
notice made under subsection (1), exempt a specified
member, or a specified class of members, of the
professional body concerned from the effect of the
revocation and to authorise the member, or the members
of that class, to continue acting as an insolvency
practitioner or as insolvency practitioner for such period as
the Cabinet Secretary determines and notifies in writing to
the member or members concerned.
(7) In this section, "profession" means a
profession involving carrying on any of the activities
referred to in section 4(1) or (2).
Application to act

8.

(1) A. person who wishes to act as an insolvency
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practitioner may apply to the Official Receiver for an
authorisation to act as an insolvency practitioner for the
purposes of this Act.
(2) An application under subsection (1) must—
(a)

be made in the manner prescribed by
the insolvency regulations;-

(b) contain or be accompanied by such
information as the Official Receiver
may reasonably require for purposes
of determining the application; and
(c)

be accompanied by the fee so
prescribed.

(3) In particular, such an application must be
accompanied by evidence—
(a)

that the applicant is qualified to act as
an insolvency practitioner; and

(b) that the applicant—

(i)

has a professional indemnity
insurance policy or has provided
security for the proper
performance of the functions of
an insolvency practitioner; and

(ii) that policy or security meets the
requirements prescribed by the
insolvency regulations with
respect to acting as a
practitioner; and
(0

)

that the applicant is a fit and
proper perion to act as an
insolvency practitioner.

(4) The Official Receiver may • direct that notice
of the application be published in such publication and in
such manner as the Official Receiver specifies.
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(5) Information to be provided to the Official
Receiver under this section must, if the Official Receiver
so requires, be in such form or verified in such manner as
the Official Receiver may specify.
(6) An application made under subsection (1)
may be withdrawn at any time before it is granted or
refused.
Grant or refusal of
authorisation.

9. (1) As soon as practicable after receiving an
application made under section 8 (application to act as
insolvency practitioner), the Official shall either grant or
refuse the application.
(2) The Official Receiver shall grant an
application made under section 8 if satisfied that—
(a)

the application complies with the
requirements of that section; and

(b) that the applicant is qualified to act as
an insolvency practitioner and is a fit
and proper person to act as such.
(3) The Official Receiver may not refuse
an application for an authorisation
without having given the applicant an
opportunity to show why the
application should be granted.
(4) On granting an authorisation under
this section, the Official Receiver
shall notify the applicant in writing of
the authorisation and specify the datt,
on which the authorisation is to take
effect.
(5) An authorisation granted under this section
continues in force for such_ period, and subject to such
conditions, as are specified in the authorisation.
Power of Official

10. (1) The Official Receiver may revoke an
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authorisation granted under subsection (1) if satisfied that
the holder of the authorisation—
(a) is no longer qualified to act as an
insolvency practitioner;
is no longer a fit and proper person to
act as an insolvency practitioner;
(c) has, been found guilty of an offence
under this Act, or of an offence under
any other Act involving fraud,
dishonesty or breach of trust;
(b)

(d) has contravened or failed to comply
with, or is contravening or failing to
comply with, a condition of the
authorisation; or
(d) in making the application for an
authorisation, has provided the
Official Receiver with false or
!misleading information.
(2) An authorisation granted under this section
may be revoked by the Official Receiver at the request, or
with the consent, of the holder of the authorisation.
(3) The Official Receiver may not revoke an
authorisation (otherwise than at the request or with the
consent of its holdei) without having given its holder an
opportunity to show why the authorisation should not be
revoked.
(4) A revocation of an authorisation does not
take effect until the period within which an appeal within
which the holder of the authorisation can appeal against
the revocation has expired or, if within that period, the
holder lodges such an appeal, until the appeal is finally
determined or is withdrawn, whichever first occurs.
Right to appeal

against decisions of

11. (1)
person whose application for an
authorisation to act as an insolvency practitioner is refused
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Official Receiver.

may appeal to the Court against the refusal.
(2) A person whose authorisation to act as
insolvency practitioner is revoked otherwise than at the
person's request or with the person's consent may appeal
to the Court against the refusal.
(3) An appeal must be lodged with the Court
within twenty-eight days after the decision of the Official
Receiver refusing the application or revoking the
authorisation is notified to the applicant or holder of the
authorisation, or within such extended period as the Court
may allow.
(4) The appeal must be in the form, and comply
with. any other requirements, prescribed by the insolvency
regulations for the purposes of this section.
(5) The Official Receiver is entitled to be served
with a copy of the appeal and to appear• at the hearing of
the appeal as respondent.
(6) On the hearing of an appeal lodged in
accordance with this section, the Court shall, if it considers
that the refusal of the appellant's application, or the
revocation of the appellant's authorisation, was not
warranted, make an order quashing the decision of the
Official Receiver refusing the application, or revoking the
authorisation, but otherwise, it shall make an order
confirming the Official Receiver's decision.
(7) The Court make such ancillary or
consequential orders as it considers appropriate, including
an order as to payment of costs of the appeal proceedings.

PART III—BANKRUPTCY OF NATURAL PERSONS

Division 1—Bankruptcy: introductory provisions
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12. In this Part—
"bankruptcy application" means an application for
a debtor to be adjudged bankrupt;
"bankruptcy order", in relation to a debtor, means
an order of the Court adjudging the debtor bankrupt;
"creditor's application" means a bankruptcy
application made in accordance with 'section 17 by one or
more creditors of a debtor;
"debtor" means a natural person who owes money
to one or more creditors; did, if a trust, partnership or
other unincorporated body owes money to a creditor,
includes all of the trustees of the trust, all of the partners of
the partnership and all of the members of the body;
.

"debtor's application means a bankruptcy
application made in accordance with section 32 by a
debtor;
"statutory demand" means a demand for payment
of a debt made as referred to in section 17(3)(a) or (4)(a).
Nature of
bankruptcy.

13. (1) Bankruptcy occurs when the Court makes an
order in respect of a debtor adjudging the debtor
bankrupt—
(a)

on the application of one or more
creditors of the debtor made in
accordance with section 17; or

(b) on the application of the debtor made
in accordance with section 32.
(2) If a person is adjudged bankrupt—
(a) the property of the person vests in the
bankruptcy trustee or, if there is no
bankruptcy trustee, the Official
Receiver;
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Alternatives to
bankruptcy.

Who is entitled to
make a bankruptcy
application.
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(b)

the person becomes restricted as to the
business activities that the person can
undertake; and

(c)

the Official Receiver is entitled to
recover assets that the person has
transferred within the two years
immediately preceding the bankruptcy.

14. A debtor who is insolvent may as an alternative to
bankruptcy—
(a)

enter into a voluntary arrangement in
accordance with Division 1 of Part IV;

(b)

make a proposal to creditors in
accordance with Division 2 of Part IV;

(c)

pay creditors in instalments under a
summary instalment order under
Division 3 of that Part; or

(d)

enter the no asset procedure in
accordance with Division 4 of that
Part.

15. (1) A bankruptcy application may be made to the
Court in accordance with the provisions of this Part—
(a)

by one of the one of the person's
creditors or jointly by two or more one
of them;

(b)

by the debtor; or

(c)

by the supervisor of, or any person
(other than the debtor) who is for the
time being bound by, a voluntary
arrangement proposed by the debtor
and approved under Division 1 of Part
IV (Voluntary arrangements: natural
persons).
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(2) On the hearing of such an application, the
Court may, subject to and in accordance with the provisions
of this Part, make a bankruptcy order.
(3) An application may be made by a person
referred to in subsection (1)(a) or (b) only if the debtor—
(a) is domiciled in Kenya;
(b) is personally present in Kenya on the
date on which the application is made;
or
(c)

at any time during the three years
immediately preceding that date(i)

has been ordinarily resident, or
has had a placed of residence; or

(ii) has carried on business in Kenya.
(4) In subsection (3)(c), the reference to a debtor
carrying on business includes—
(a) the carrying on of a business by a firm
or partnership bf which the debt6r is a
member, and
(b) the carrying on of a business by an
agent or manager for the debtor for
such a firm or partnership.
Proceedings on a
bankruptcy
application.

16. (1) A bankruptcy application may not be
withdrawn without the leave of the Court.
(2) The Court has a general power to dismiss a
bankruptcy application or to stay proceedings on such an
application on the ground thqt the Court is of the opinion.
that a requirement of this Part or the insolvency regulations
has not been complied with in a material respect.
(3) If the Court stays proceedings on a bankruptcy
application, it may do so on such terms as it considers
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appropriate.
Division 2—Bankruptcy applications by creditors
Creditor may apply
for bankruptcy
order in respect of
debtor.

(1) One or more creditors of a debtor may make
an application to the Court for a bankruptcy order to be
made in respect of the debtor in relation to a debt or debts
owed by the debtor to the creditor or creditors.
(2) Such an application may be made in relation
to a debt or debts owed by the debtor only if, at the time the
application is made—
(a) the amount of the debt, or the
aggregate amount of the debts, is equal
to or exceeds the prescribed
bankruptcy level;
(b) the debt, or each of the debts, is for a
liquidated amount payable to the
applicant creditor, or one or more of
the applicant creditors, either
immediately or at some certain, future
time, and is unsecured;
(c) the debt, or each of the debts, is a debt
that the debtor appears either to be
unable to pay or to have no reasonable
prospect of being able to pay; and
(d) there is no outstanding application to
set aside a statutory demand in respect
of the debt or any of the debts.
(3) For the purposes of subsection (2)(c), a
debtor appears to be unable to pay a debt if, but only if, the
debt is payable immediately and either—
(a) the applicant creditor to whom the debt
is owed has served on the debtor a
demand requiring the debtor to pay the
17.

The Insolvency Bill, 2014

459

debt or to secure or compound for it to
the satisfaction of the creditor, at least
twenty-one days have elapsed since the
demand was served, and the demand
has been neither complied with nor set
aside in accordance with the
insolvency regulations; or
(b)

execution or other process issued in
respect of the debt on a judgment or
order of any court in favour of the
applicant, or one or more of the
applicants to whom the debt is owed,
has been returned unsatisfied either
wholly or in part.

(4) For the purposes of subsection (2)(c), a
debtor appears to have no reasonable prospect of being able
to pay a debt if, but only if, the debt is not immediately
payable and—
(a) the applicant to whom it is owed has
served on the ' debtor a demand
requiring the debtor to establish to the
satisfaction of the creditor that there- is
a reasonable prospect that the debtor
will be able to pay the debt when it
falls due;
(b) at least twenty-one days have elapsed
since the demand was served; and
(c)

the demand has been neither complied
with nor set aside in accordance with
the insolvency regulations.

(5) This section is subject to subject to sections
18 to 20.
(6) An overstatement in a statutory demand of
the amount owing by the debtor does not invalidate the
demand unless-
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(a)

the debtor notifies the creditor that the
debtor disputes the validity of the
demand because it overstates the
amount owing; and

(b) the debtor makes that notification
within the period specified in the
demand for the debtor to comply with
it.
(7) A debtor complies with a demand that
overstates the amount owing by—
(a)

taking steps that would have been
compliance with the demand had it
stated the correct amount owing (for
example, by paying the creditor the
correct amount owing plus costs); and

(b) taking those steps within the period
specified in the demand for the debtor
to comply.
When court can
make bankruptcy
order on
application by
secured creditor.

18. (1) A debt that is the debt, or one of the debts, in
respect of which a creditor's application is made need not
be unsecured if either—
(a)

the application contains a statement by
the person having the right to enforce
the security that creditor is willing, in
the event of a bankruptcy order being
made, to give up the security for the
benefit of all the bankrupt's creditors;
or

(b) the application is expressed not to be
made in respect of the secured part of
the debt and contains a statement by
that person of the estimated value at
the date of the application of the
security for the secured part of the
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debt.
(2) In a case to which subsection (1)(b) applies,
the secured and unsecured parts of the debt are to be treated
for the purposes of sections 17, 1,9 and 20 as separate debts.
Expedited
creditor's
application.

19. If a creditor's application is made wholly or partly
in respect of a debt that is the subject of a statutory demand,
the application may be made before the end of the twentyohe day period referred to in section 17 if—
(a) there is a serious possibility that the
debtor's property, or the value of any
of that property, will be significantly
reduced during that period; and
(b) the application contains a statement to
that effect.

Proceedings on
creditor's
application.

20. (1) The Court may not make a bankruptcy order
on a creditor's application unless it is satisfied that the debt,
or one of the debts, in respect of which the application was
made is either—
(a) a debt which, having been payable at
the date of the application or having
since become payable, has been neither
paid nor secured or compounded for;
or
,

(b) a debt that the debtor has no reasonable
prospect of being able to pay when, it
falls due.
(2) If the application contains a statement of the
kind referred to in section 19, the Court may not make a
bankruptcy order until at least twenty-one days have
elapsed since the service of any statutory demand under
section 17 (creditor may apply for bankruptcy order in
respect of debtor).
(3) The Court may dismiss the application if it fs
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satisfied that the debtor is able to pay all of the debtor's
debts or is satisfied—
(a)

that the debtor has made an offer to
secure or compound for a debt in
respect of which the application is
made;

(b) that the acceptance of that offer would
have required the dismissal of the
application; and
(c)

that the offer has been unreasonably
refused.

(4) In determining for the purposes of subsection
(4) whether the debtor is able to pay all of the debtor's
debts, the Court shall take into account the debtor's
contingent and prospective liabilities.
(5) In determining for the purposes of this section
what constitutes a reasonable prospect that a debtor will be
able to pay a debt when it falls due, it is to be assumed that
the prospect given by the facts and other matters known to
the creditor when the creditor entered into the transaction
resulting in the debt was a reasonable prospect.
(5) Nothing in sections 17 to 19 prevents the Court
from allowing a creditor's application to be amended by the
omission of any creditor or debt and to be proceeded with
as if action taken for the purposes of those sections had
been taken only by or in relation to the remaining creditors
or debts.
Creditor's
execution process
not to be issued or
continued.

21. (1) A creditor who makes an application for a
bankruptcy order in respect of a debtor may not issue an
execution process against the debtor in respect of the
property of the debtor to recover a debt on which the
application is based.
(2) If the creditor has already issued the
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execution process, the creditor may not continue it.
(3) The creditor may make an application to the
relevant court for permission to issue or continue the
execution process.
{4) On the hearing of an application made under
subsection (3), the relevant court . may make an order
permitting the applicant to begin or continue the execution
process but only if it is satisfied after considering all
representations made to it that the interests of the other
creditors will not be detrimentally affected.
(5) Any action taken in contravention of
subsection (1) or (2) is void,
Power of relevant
court to halt
execution
processes by other
creditors or allow
them on terms.

22. (1) After a creditor's application has been made.
the debtor or any creditorinay apply to the relevant court
for an order stopping the issue or continuance by any other
creditor of an execution process against the debtor in
respect of the property of the debtor.
(2) On the hearing of an application under
subsection (1), the Court may make an order—
(a) halt the execution ptocess on such
terms (if any) as the Court considers
appropriate; or
(b) allowing the execution process to
continue on such terms as the Court
considers appropriate.

Execution process
issued by other
court.

23. (1) This section applies if an execution process
has been issued by a court other than_the High Court
(2) If it is proved to th issuing court that an
application for a bankruptcy order in respect of the debtor
has been made to the HighCburt, that court may either—
( 1) halt the execution process on such
terms as it considers appropriate; or

,
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(b) permit the execution process to
continue on such terms as it considers
appropriate.
No restriction on
execution process
if bankruptcy
application
withdrawn or
dismissed.

24. The restrictions in sections 21 to 23 on issuing or
continuing an execution process do not apply if an
application is withdrawn or dismissed.

When court may
adjudge debtor
bankrupt.

25. (1) The Court may make a bankruptcy order in
respect of the debtor if the creditor has complied with
section 17 (creditor may apply for bankruptcy order in
respect ofdebtor).
(2) The Court may refuse to adjudge a debtor
bankrupt if—
(a)

the applicant creditor has not satisfied
the requirements specified in section
17;

(b) the debtor is able to pay the debtor's
debts; or
(c)

it is just and equitable that the Court
should not make a bankruptcy order.

When the Court
may halt
application.

26. The Court may, at any time, halt an application by
a creditor for bankruptcy on such terms, and for such
period, as the Court considers appropriate.

Orders if more than
one application.

27. (1) If there is more than one bankruptcy
application in respect of a debtor, and one application has
been halted by an order of the Court, the Court may, if it
believes there is a good reason to do so, make a bankruptcy
order in respect of the application that has not been halted.
(2) On making a bankruptcy order under
subsection (1), the Court shall dismiss the application that
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has been halted on such terms as it considers appropriate.
Orders if there is
more than one
order.

Power of the Court
to make order
halting bankruptcy
application, etc.

28. If an application made by a creditor for a
bankruptcy order relates to more than one debtor, the Court
may refuse to make such an order in respect of one or some
of the debtors without affecting the application made in
relation to the remaining debtor or debtors.
29. (1) This section applies if a debtor—
(a)

has made a disposition of all, or
substantially all, of the property of the
debtor to a trustee for the benefit of the
creditors of the debtor;

(b) has made a proposal under Division 1
of Part IV (Voluntary arrangements:
natural persons); or
(c)

has applied for a summary instalment
order under that Division.

(2) The debtor, the bankruptcy trustee or any
creditor may apply for an order under this section.
(3) On the hearing of an application under this
section, the Court may make any of the following orders:
(a)

an order halting the bankruptcy
application;

(b) an order halting any other bankruptcy
application;
(c)

an order as to costs;

(d)

if it orders costs to be paid to the
creditor who applied for the
bankruptcy application—an order that
the costs be paid out of the assets of
the debtor.

(4) This section does not limit the powers of the
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Court under section 39 (when court may adjudge debtor
bankrupt).
Court may halt
application while
underlying debt is
determined.

30. (1) This section applies if a debtor appears in
opposition to a creditor's application and the debtor claims
that the debtor —
(a)

does not owe a specified debt to the
_ creditor; or

(b)

owes a specified debt to the creditor,
but the debt is less than the prescribed
bankruptcy level.

(2) The Court may, instead of refusing the
application, halfthe application so that the issue of—
(a)

whether the debt is owed; or

(b)

how much of the debt is owed,

can be resolved at a trial.
(3) As a condition of halting the application, the
Court may require the debtor to give security to the creditor
for any debt that may be established as owing by the debtor
to the creditor, and for the cost of establishing the debt.
Court may allow
one creditor to be
substituted for
another.

31. In the case of a creditor's application, the Court
may substitute another creditor for the creditor making the
application if—
(a)

the applicant creditor has not
proceeded with due diligence, or at th,
hearing of the application offers no
evidence; and

(b)

the debtor owes the other creditor two
hundred and fifty thousand shillings or
more.
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Division 3--Bankruptcy applications by debtors
When debtor may
make application
for bankruptcy
order.

32. (1) A debtor may make an application to the
Court for an order adjudging the debtor bankrupt only on
the grounds that the debtor is'unable to pay the debtor's
debts.
(2) The Court may decline to deal with such an
application if it is not accompanied by a statement of the
debtor's financial position containing—
(a) such particulars of the debtor's
creditors and of the debtor's debts and
other liabilities and assets as may be
insolvency
prescribed/ by
the
regulations; and
(b) such other information as may be so.
prescribed.
(3) The Court may reject a statement of the
debtor's financial position if of the opinion that it is
incorrect or incomplete.
(4) A debtor who makes an application under this
section shall publish a notice of the application in. (a) a daily newspaper that circulates
generally in Kenya or the region in
which the debtor ordinarily resides;
and
(b) in such other publications if any) as
may be prescribed by the insolvency
regulations for the purposes of this
section.
(5) The Court may decline to hear the application
if subsection (4) has not been complied with to its
satisfaction.

468
Appointment of
insolvency
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33. (1) Subject to section 34, on the hearing of a
debtor's application, the Court may not make a bankruptcy
order if it appears to the Court—
(a) that if a bankruptcy order were made
the total amount of the applicant's
debts, so far as unsecured, would be
less than the small bankruptcies level;
(b) that if a bankruptcy order were made,
the value of the bankrupt's estate
would be equal to or more than the
prescribed minimum value;
(c) that, during the five years immediately
preceding the debtor's application, the
debtor has(i)

neither been adjudged bankrupt;
nor

(ii)

made a composition with the
debtor's creditors in satisfaction
of the debtor's debts or a scheme
of arrangement of the debtor's
financial affairs; and

(d) that it would be appropriate to appoint
an authorised insolvency practitioner to
prepare a report under section 34.
(2) If, on the hearing of the application, it
appears to the Court that it would be appropriate to make an
appointment as referred to in subsection (1)(d), the Court
shall, appoint an authorised insolvency practitioner in
relation to the debtor—
(a)

to prepare a report under section 34; or

(b)

subject to Division 1 of Part IV
(Voluntary arrangements), to act in
relation to any voluntary arrangement
to which the report relates as
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supervisor for the purpose of
supervising its implementation.
(3) In this section—
(a) "prescribed minimum value" means
the amount for the time being specified
in the insolvency regulations for the
purposes of this section;
(b) "small bankruptcies level" means the
amount for the time being so specified
for the purposes of this section.
Action on report of
insolvency
practitioner.

34. (1) The insolvency practitioner appointed under
section 33 shall—
(a) inquire into the debtor's financial
affairs; and
(b) within such period as the Court may
specify—submit a report to the Court
stating whether the debtor is willing to
make a proposal for a voluntary
arrangement in accordance with
Division 1 of Part IV (Voluntary
arrangements: natural persons).
(2) If the insolvent practitioner proposes to state
that the debtor is willing to make such a proposal, the
insolvency practitioner shall also state—
in
the
insolvency
(a) whether,
practitioner's opinion, a meeting of the
debtor's creditors should be convened
to consider the proposal; and
(b) if, in the insolvency practitioner's
opinion such a meeting should be
convened—the date on which, and
time and place at which, the nteeting
should be held.
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(3) On considering a report submitted under this
subsection (1), the Court may—
(a)

without any application, make an
interim order under section 305
(interim order of the Court), if it
believes that it is appropriate to do so
for the purposes of facilitating the
consideration and implementation of
the debtor's proposal; or

(b) if it believes it would be inappropriate
to make such an order—make a
bankruptcy order in respect of the
applicant.
(4) An interim order made in accordance with
subsection (3)(a) ceases to have effect at the end of such
period as the Court may specify for the purpose of enabling'
the debtor's proposal to be considered by the debtor's
creditors in accordance with the applicable provisions of
Division 1 of Part W.
(5) If the insolvent practitioner has proposed in
the report that a meeting of the debtor's creditors should be
convened, the insolvent practitioner shall, unless the Court
otherwise directs, convene such a meeting for the time, date
and place-proposed in the report.
(6) Such a meeting is to be taken to have been
convened under section 308 (when provisional supervisor is
to convene creditors' - meeting to consider debtor's
proposal) in which case subsections (2) and (3) of that
section and sections 309 to 314 apply to the meeting.
Joint appliiation
can be made by
two or more
debtors.

35. Two or more debtors, who are paitners in a
business partnership, may_make a joint application under
section 32 (when debtor may make application for
bankruptcy order).
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Division 4—Appointment of interim trustee in respect of debtor's
ProPertY
Appointment of
interim trustee of
debtor's property
on application of
creditor.

36. (1) After a creditor's application has been made,
the creditor or any other creditor of the debtor may apply to
the Court for an order for the appointment of an authorised
insolvency practitioner as interim trustee in respect of all or
a specified part of the debtor's property.
(2) The Court may make such an order at any
time before a bankruptcy order is made in respect of the
debtor.
(3) In making an order under subsection (1), the
Court may authorise the interim trustee to do all or any of
the following:
(a) take control of any property of the
debtor;
(b) sell any perishable property or property
or the debtor that is likely t9 fall
rapidly in value;
(c)

control the affairs or property of the
debtor as directed by the Court

(4) An order authorising the trustee to control a
debtor's business may not extend beyond what, in the
Court's opinion, is necessary to conserve the debtor's
property.
(5) The Official Receiver and any authorised
insolvent practitioner are suitably qualified persons for the
purpose of subsection (1).
(6) In this section, "debtor's business" includesv
any business in which the debtor has a financial interest.
Additional orders
after appointment

37. cl) After the appointment of an interim trustee

undersection 36 (appointment of trustee of debtor's
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property on application of creditor), the Court may, on an
application made under subsection (2), make additional
orders under that section.
(2) An application for the purpose of subsection
(1) made by a creditor or the interim trustee or, with the
leave of the Court, by any other person.

Notice of
appointment of
interim trustee to
be published.

38. (1) As soon as practicable after the appointment
of an interim trustee, the trustee shall publish a notice of the
appointment—
(a) in one or more newspapers circulating
in Kenya or in the region where the
debtor ordinarily resides; and
(b) in such other publication as may be
the
insolvency
prescribed
by
regulations for the purposes of this
section.
(2) The appointment of the interim trustee does
not take effect until subsection (1) has been complied with.

Execution process
not to be issued
after notice of
appointment of
trustee is
published.

39. (1) A creditor of the debtor may not issue an
execution process under section 23 (execution process
issued by another court) after notice of the appointment of
the interim trustee has been published.
(2) A creditor may not continue an execution
process already issued before notice of the appointment of
the interim trustee has been published.
(3) A creditor or any other interested person ma,
apply to the Court for an order allowing the issue, or
continuation of an execution process, and the Court may
make an order on such terms,iis it considers appropriate.
(4) Any action taken in contravention of
subsection (1) or (2> is void.
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execution.
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40. If execution is halted under section 39, the
following sections apply as if the order halting execution
were a bankruptcy order:
(a) section 109 (when execution creditor
may retain execution proceeds);
(b) section 110 (effect of notice to judicial
enforcement officer of bankruptcy);
(c) section 111 (judicial enforcement
officer to retain proceeds of execution
for fourteen days);
(d), section112 (purchaser under sale by
judicial enforcement officer acquires
good title);
(e) section 113 (Court may set aside rights
conferred on trustee);
(f) section 116 (when execution or
attachment completed for purposes of
section 109 or section 115).

Division 5—Adjudication of bankruptcy applications
Bankruptcy
commences on
making of
bankruptcy order.

41. A bankruptcy under this Act commences on the
date and at the time when a bankruptcy order is inade in
respect of the debtor.

Date and time of
bankruptcy order to
be recorded.

42. On making a bankruptcy order, the Court shall
record the date and time when the order was made.
(2) If the debtor is adjudged bankrupt on the
application of the debtor, the Official Receiver shall record
on the application the date and time when the debtor made
the application.
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Registrar of the
Court to notify
trustee of
bankruptcy order.

43. As soon as practicable after the Court has made a
bankruptcy order in respect of a debtor, the Registrar of the
Court shall forward a copy of the order to the Official
Receiver.

Official Receiver
to nominate
bankruptcy trustee.

44. (1) As soon as practicable after receiving a copy
of a bankruptcy order, the Official Receiver shall nominate
a qualified person to be bankruptcy trustee in respect of the
debtor's property.
(2) In this subsection (1), "qualified person"
means the Official Receiver or an authorised insolvency
practitioner.

Presumption that
act was done, or
transaction was
entered into or
made, after
bankruptcy.

45. If a doubt arises as to whether an act was done, or
a transaction entered into or made, before or after the time
when a bankruptcy commenced, it is to be presumed, until
the contrary is proved, that the act was done, or the
transaction was entered into or made, after that time.

Bankruptcy order
to be binding on all
persons.

46. In the absence of an appeal against a bankruptcy
order—
(a) the order is binding on the bankrupt
and all other persons; and
(b) no one may later assert that the order
was nbt valid or that a prerequisite for
order did not exist.

Official Receiver
to maintain public
register of
undischarged and
discharged
bankrupts.

47. (1) The Official Receiver shall establish and
maintain a public register of undischarged and discharged
bankrupts'.
(2) The Official Receiver shall maintain the
register in accordance with Division 2 of Part XII.
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Division 6—What happens on and after bankruptcy commences
What happens or is
to happen on and
after bankruptcy
commences.

48.

(1) When a bankruptcy order commences—
(a)

all proceedings to recover the
bankrupt's debts are halted; and

(b) the property of the bankrupt (whether
in or outside Kenya), and the powers
that the bankrupt could have exercised
in respect of that property for the
bankrupt's own benefit, vest in the
Official Receiver. .
(2) Despite subsection (I), the Court may, on the
application by a creditor or other person interested in the
bankruptcy, allow proceedings that had already begun
before the bankruptcy commenced to continue on such
terms as the Court considers appropriate.
(3) Within seven days after the date of the
bankruptcy order, the Official Receiver shall, subject to
subsection (4)(a) publish a notice adveitising the
order(i)

once in the Gazette; and

(ii) once in at least two newspapers
circulating in the area in which
the bankrupt resides; or
(b) if the Court directs that the order be
advertised in some other publication—
publish such a notice in that other
publication.
(4) If the bankrupt has appealed against the order
or has applied for its annulment, the Court may order the
Official Receiver not to advertise the bankruptcy order, but
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only if it is satisfied that there are compelling reasons for
doing so.
(5) Subsection (1) is subject to section 106
(property held in trust by bankrupt).
Official Receiver
to serve notice on
bankrupt requiring
the bankrupt to
lodge statement of
the b Icrupt's
finan ial position.

49. (1) As soon as practicable after receiving notice
of a bankruptcy order, the Official Receiver shall serve on
the bankrupt a notice—
(a)

stating that a bankruptcy order has
been made in respect of the bankrupt;

(b) requiring the bankrupt to lodge with
the Official Reciever a statement
setting out the bankrupt's financial
position; and
(c)

specifying a deadline for • lodging the
statement with the Official Receiver.

(2) The Official Receiver shall serve the notice at
the address of the bankrupt given in the bankruptcy
application or at the bankrupt's last address last known to
the Official Receiver.
(3) This section does not apply if the bankrupt
has already lodged a statement under section 32 (when
debtor may make application to be adjudged bankrupt).
Sitikrupt to lodge
statement of
financial position
with bankruptcy
trustee.

50. (1) Within fourteen days after being served with
the notice in accordance with section 49 (or within such
extended period not exceeding sixty days as the Official
Receiver may allow), the bankrupt shall lodge with the
Official Receiver a statement of the bankrupt's financial
position setting out—
(a)

particulars of the bankrupt's assets;

(b) the bankrupt's debts and liabilities;
(c)

the names; residences and occupations

477

The Insolvency 8111,2014

or we bankrupt. s creuiwrs;
(d) the securities held by the banknipt's
creditors;
,

(e)

the dates when the securities were
given; and

(f) such other information as may be
prescribed by the insolvency
regulations or as the bankruptcy trustee
may reasonably require.
(2) A bankrupt who fails to comply with
subsection (1) is in contempt of the Court.
(3) At any time after lodging with the bankruptcy
trustee a statement of the bankrupt's financial position, the
bankrupt may lodge additional or amended statements or
answers with the bankruptcy trustee.
Creditors entitled
to inspect and take
copies of statement
of bankrupt's
financial position.

51. (1) A person who in writing claims to be a
creditor of the bankrupt is entitled, at all reasonable times
(either personally or through an agent)—
(a) to inspect the statement of the
bankrupt's financial position; and
(b) to take a copy it or of part of it.
(2) A person who falsely claims to be a creditor
is in contempt of the Court.

Official Receiver
to convene first
meeting of
creditors.

52. (1) Within the prescribed period, the Official
Receiver shall convene thd first meeting of the bankrupt's
creditors, unless the Official Receiver dispenses with the
meeting in accordance with section 53 (circumstances in
which Official Receiver may dispense with first creditors'
meeting). This subsection is subject to subsection3(5).
(2) The Official Receiver shall convene the
meeting by giving notice of the time, date and place of the
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meeting to—
(a)

the bankrupt;

(b)

each creditor named in tne statement of
the bankrupt's financial position; and

(c)

any other creditors known to the
bankruptcy trustee.

(3) The Official Receiver shall publish—
(a)

in one or more newspapers circulating
generally in Kenya or in the region
where the bankrupt ordinarily resides;
and

(b)

in such other publications (if any) as
the Official Receiver considers
necessary publish

a notice advertising the time, date and place of the meeting.
(4) For the purpose of subsection (1), the
prescribed period is—
(a)

twenty-eight days after the statement
of the bankrupt's financial position is
lodged with the Official Receiver; or

(b)

if the bankrupt is late in lodging the
statement or fails to lodge a statement
at all—twenty-eight days after the date
on which the bankruptcy order was
made.

(5) The Official Receiver may delay convening
the first creditors' meeting if the Official Receiver
considers that there are special circumstances justifying the
delay.
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dispense with first
creditors' meeting.
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53. (1) A first creditors'- meeting need not be called
if the Official Receiver—
(a)

decides that the
unnecessary;

meeting is

(b)

sends each creditor named in the
statement of the bankrupt's financial
position, and any other creditor known
to the bankruptcy trustee, a notice that
complies with section 54 (documents
to be sent with notice of meeting); and

(c)

does not receive, within fourteen days
after the Official Receiver's notice was
sent, a notice from a creditor requiring
the Official Receiver to call the
meeting.

(2) In deciding whether the meeting should or
should not be convened, the Official Receiver shall have
regard to-(a)

the bankrupt's assets and liabilities;

(b) the likely result of the bankruptcy; and
(c)

any other relevant matters.

(3) The Official Receiver shall state in the
notice—
(a)

the Official Receiver's view that the
first creditors' meeting need not be
convened;

(b) the - reasons for not convening the
meeting; and
(c)

that the Official Receiver will not call
the meeting unless a creditor gives the
Official Receiver a notice, within
fourteen days after the sending of the
notice, requiring the Official Receiver
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to call such a meeting.

Documents to be
sent with notice of
meeting.

54. (1) The Official Receiver shall send the
following documents with the notice of the first creditors'
meeting:
(a)

a summary of the bankrupt's statement
of assets and liabilities;

(b) extracts from, or a summary of, the
bankrupt's explanation of the causes of
the bankruptcy; and
(c)

any comments on the bankruptcy that
the Official Receiver chooses to make.

(2) However, subsection (1) does not apply if the
Official Receiver has not received the statement of the
bankrupt's financial position when the notice is sent.
(3) A filure in sending or receiving the
documents in subsection (1) does not affect the validity of
the proceedings at the meeting.
Power of creditors
to requisition
meeting.

55. (1) If, in the ease of a bankruptcy, the Official
Receiver has not yet convened a first creditors' meeting, or
has decided not to convene such a meeting, any creditor of
the bankrupt may request the Official Receiver to convene
such,a meeting.
(2) If such a request appears to the Official
Receiver to be made with the concurrence of not less than
one -quarter in value of the bankrupt's creditors (including
the creditor making the request), the Official Receiver shall
convene the requested meeting.

Execution process

56.

(1) A creditor may not begin or continue an

•

not to be begun or
continued after
bankruptcy order
'advertised.
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execution process itt respect of the bankrupt's property or
person for the recovery of a debt provable in the
bankruptcy, after the Official Receiver-(a) has published an _advertisement
notifying. the bankruptcy; or •
(b) has given notice of the bankruptcy to
the creditor. _ (2) After the notice of the bankruptcy notice has
e,t(given notice of the
been advertised, or after being
bankruptcy by the Official R ver, a creditor may not
seize or sell any property by, means of distress for rent
owed by the bankrupt. r, '
(3) Flowevervimh a. creditor may continue With
die distress procedtued it has already begun.

Effect of

bankrupt's death
after. banizruptcy
order.

Creditors' role at
creditors'
meetings.

57. If a bankrupt dies after being adjudged bankrupt,
the bankruptcy conthldea
in all respects as if the bankrupt
•
were still alive.
58. The role of the creditors in the bankruptcy is
primarily—
(a) to attend meetings of the creditors;
(b) to submit proofs of the debts of the
bankrupt; and
(c) to examine the bankrupt at those
meetings.

Division: 7—Appointment and functions of bankruptcy trustees
Power m appoint
bankruptcy trustee.

59. (1) The posver to apivint a person as a
bankruptcy trustee in respect of a bankrupt's estate: of a
bankrupt, or to fill a vacancy in such an appointment, is
exercisable,
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(a)

except as provided by paragraph (b),
(c) or (d)—by a creditors' meeting;

(b)

under section 60—by the Official
Receiver;

(c)

under section 61—by the Cabinet
Secretary; or

(d)

under section 62—by the Court.

(2) A person may hold office as a bankruptcy
trustee only if the person is an authorised insolvency
practitioner.

(3) A power to appoint a person as bankruptcy
trustee includes power to appoint two or more persons as
joint bankruptcy trustees, but such an appointment must
make provision for the circumstances in which the trustees
are required to act together and the circumstances in which
one or more of them may act on behalf of the others.
(4) The appointment of a person as bankruptcy
trustee takes effect only if the person accepts the
appointment.
(5) The appointment of a person as a bankruptcy
trustee takes effect at'the time specified in the document by
which the person is appointed.
(6) This section does not affect the provisions of
this Part under which the Official Receiver is, in specified
circumstances, to be, or pequired to act as, the bankruptcy
trustee in respect of a bankrupt's estate.
Consequences of
failure of creditors '
meeting to appoint
bankruptcy trustee.

60. (1) If a meeting convened under section 52
(Official Receiver to convene first meeting of creditors) or
section 55 (power of creditors to requisition meeting) is
held but no one is appointed as bankruptcy trustee, the
Official Receiver shall decide whether or not there is a need
to make such an appointment.
(2) If the Official Receiver decides there is a
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need to make such an appointment, the Official Receiver
shall make an appointment accordingly.
(3) If the Official Receiver decides that there is
no need to make such'an appointment, the Official Receiver
shall notify the decision to the Court.
(4) On giving notice of the decision to the Court
in accordance with subsection (3), the Official Receiver
becomes bankruptcy trustee in respect of the bankrupt's
estate.
Power of Cabinet
Secretary to •
appoint bankruptcy
trustee in certain
cases.

61. (1) At any time while the Official Receiver is the
bankruptcy trustee in respect of a bankrupt's estate under a
provision of thi(Division (other than section 62), the
Official Receiver may apply to the Cabinet Secretary to
appoint a person as bankruptcy trustee instead.
(2). On receiving an application under subsection
(1), the Cabinet Secretary shall either make an appointment
or decline to make one.
(3) An application may be made under
subsection (1) even if the Cabinet Secretary has previously
declined to make such an appointment.

(4) If a person is appointed as bankruptcy trustee
in accordance with subsection (2), the person shall—
(a)

give notice of the appointment to each
of the bankrupt's creditors; or

(b) instead, advertise the appointment in
accordance with the directions of the
Court, but only if the Court so allows.
(5) In the notice or advertisement, the person
appointed shall—
(a) state whether that person proposes to
convene a general meeting of the
bankrupt's creditors for the purpose of

establishing a creditor's committee
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under section 79 (committee of
creditors may be established); and
(b) if that person does not propose to
convene such a meeting—state that the
creditors are entitled under this Part to
require one to be convened.
Special case in
which the Court
may appoint
bankruptcy trustee.
•

62. (1) • If a bankruptcy order is made when there is a
supervisor of a summaryzinstalment order approved in
relation to the bankrupt under Division 2 of Part IV, the
Court may, if it considers it appropriate to do so on making
the order, appoint the supervisor of the order as bankruptcy
trustee in respect of the bankrupt's estate.
(2) If an appointment is made under subsection
(1), the Official Receiver is not required to decide under
section 60(1) whether or not to convene a creditors'
meeting.
(3) Section 61(4) and (5) apply to a bankruptcy
trustee appointed under this section.

Powers of
•
bankruptcy trustee.

63.

(1) A bankruptcy trustee may—
(a)

with the permission of the creditor's
committee or the exercise any of the
powers specified in Part 1 of the First
Schedule; and

(b) without that permission, exercise any
of the general powers specified in Part
2 of that Schedule.
(2) With the permission of the creditors'
committee or the Court, a, bankruptcy trustee may appoint
the bankrupt—
(a)

to superintend the management of the
bankrupt's estate or any part of it;

(b) to carry on the bankrupt's business (if
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any) for the benefit of the bankrupt's
creditors; or
(c) in any other respect to assist in
administering the estate in = such
manner and on such terms as the
bankruptcy trustee may direct.
(3) A permission given for the purposes of
subsection (1)(a) or (2) must be a specific one and must
relate to a particular exercise of the relevant power. A
person dealing with the bankruptcy trustee in good faith
and for value is not to be concerned to ascertain whether a
permission required in either case has been given.
(4) If a bankruptcy trustee has *done anything,
without the permission required by subsection (I)(a) or (2),
the Court or the creditor's committee (if any) may, for the
purpose of enabling the bankruptcy trustee to meet the
bankruptcy trustee's expenses out .of the bankrupt's estate,
ratify what that trustee has done. However, the committee
may do so only if satisfied that the bankruptcy trustee has
acted because of urgency and has sought its ratification
without undue delay.
•
(5) Part 3 of the First Schedule has effect with
respect to the things that the bankruptcy trustee is able to do
for the purposes of, or in connection with, the exercise of
any of the bankruptcy trustee's powers under this Act.
(6) If, in exercising a powei conferred by this
Act, a banlunptcy trustee who is not the Official
Receiver—
(a) disposes of property comprised in the
bankrupt's estate to an associate of the
bankrupt; or
7(b)7 employs an advocate,
the bankniPtcy trustee shall, if there is a creditor's
committee, give notice to the committee of that exercise of
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that power.
(7) A bankruptcy trustee may use his or her
discretion in administering a bankrupt's property, but, in
doing so, is required to have regard to the resolutions
passed by the creditors at creditors' meetings.
Bankruptcy trustee
not to sell
bankrupt's
property before
first creditors'
meeting.

64. A bankruptcy trustee may not sell any of the
bankrupt's property before the first creditors' meeting,
unless—
(a) the property is perishable property or is
likely to fall rapidly in value;
(b) in the bankruptcy trustee's opinion, the
sale of the property might be
prejudiced by delay; or
(c) expenses will be incurred by the delay
and, before selling, the bankruptcy
trustee consults the creditors.

Title of purchaser
from bankruptcy
trustee.

The title of a purchaser of the bankrupt's property
from a bankruptcy trustee under a document that is made in
the exercise of the bankruptcy trustee's power of sale in the
First Schedule—
(a) cannot be challenged except on the
ground of fraud; and
(b) is not affected by an absence of
authority to sell, or the improper or
irregular exercise of the power of sale.

Bankruptcy trustee
to bank money;
power to invest
surplus.

66. (1) A bankruptcy trustee shall establish and
maintain a bank account in respect of bankrupt estates
administered by the bankruptcy trustee and shall pay into
that account all money that that trustee receives in that
capacity.
(2) If money held by a bankruptcy trustee in

65.
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respect of a bankrupt's estate is not immediately required to
be paid in connection with the administration of the estate,
the bankruptcy trustee may invest the money in an
investment of a kind prescribed by the insolvency
regulations for the purposes of this section.
(3) A bankruptcy trustee who invests money in
accordance with subsection (2) shall credit to the
bankrupt's estate the interest, dividends or other money that
accrues in respect of the investment.
Bankruptcy trustee
may assign right to
sue under this Act.

67. (1) A bankruptcy trustee may, if the Court has
first approved it, assign a right to sue that is conferred on
the bankruptcy trustee by this Act.
(2) An application for such an approval may
b

(a) glade by the bankruptcy trustee or the
person to whom it is proposed to
assign the right to sue; and
(b) opposed by a person who is a
defendant to the bankruptcy trustee's
action, if already begun, or a proposed
defendant.
Proceedings by
bankruptcy trustee
v, 'en bankrupt is
partner in business
partnership.

68. (1) If a member of a business partnership is
adjudged bankrupt, the Court may authorise the bankruptcy
trustee to bring proceedings in the names of the bankruptcy
trustee and the bankrupt's partner.

(2) The bankruptcy trustee shall serve notice of
the application on the partner for authority to brine -the
proceedings, and the partner may oppose the application.
, (3) The partner may apply to the Court for a
direction that—
(a) the partner is to be paid the partner's
proper share of the proceeds of the.
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proceedings; or
(b) the partner is to be indemnified by the
bankruptcy trustee against any costs
incurred in the proceedings on the
condition that the partner does not
claim any benefit from them.
(4) Any purported release by the partner of the
debt or demand to which the proceedings relate is void.
Discharge or
transfer of
indenture of
apprenticeship or
articles of
agreement on
bankruptcy of
employer.

69. (1) If a person is apprenticed or is an articled
clerk to an employer who is adjudged bankrupt, either of
them may giv9 notice to the bankruptcy trustee (or the
Official Receiver if there is no bankruptcy trustee)
requesting that the indenture of apprenticeship or articles of
agreement be discharged.

(2) On receiving a notice under subsection (1),
the bankruptcy trustee (or Official Receiver) shall discharge
the indenture of apprenticeship or articles of agreement, but
only if satisfied that it would be in the interests of the
apprentice or clerk to do so.
(3) If money has been paid to the bankrupt by or
on behalf of the apprentice or clerk as a fee, the bankruptcy
trustee may, on the application of the apprentice or clerk, or
of the agent of the apprentice or clerk, pay from the
bankrupt's estate such 'amount as the trustee considers
reasonable to or for the use of the apprentice or clerk,
(4) In deciding whether to make a payment under
subsection (3), the bankruptcy trustee shall take into
consideration—
(a)

the amount paid by or on behalf of the
apprentice or Creek 'being had to the
amount paid by him or on his behalf;

(b) , the time during which the apprentice or
clerk served with the bankmpt under
the indenture or articles before the
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commencement of the bankruptcy, and
(c) the other circumstances of the case.
(5) The bankruptcy trustee or the Official
Receiver, if there 'is no bankruptcy trustee) may, on the
application of any apprentice or articled clerk to the
bankrupt, or an agent of the apprentice or articled clerk,
instead of acting under subsection (2), transfer the
indenture of apprenticeship or articles of agreement to
some other person. This subsection is subject to section 12
of the Industrial Training Act.

Cap. 237

Bankruptcy trustee
may apply for
directions by the
Court

(6) Any person dissatisfied with a decision of the
bankruptcy trustee under subsection (3) may apply to the
Court for an order quashing or varying the decision.
(7) On the hearing of an application made under
subsection (6), the Court may make the order sought by the
applicant or.such other order as it considers appropriate.
70. (1) A bankruptcy trustee may apply to thd Court
for directions on any question concerning the operation of
this Part.
(2) A bankruptcy trustee who acts under a
direction of the Court discharges the bankruptcy trustee's
duty in relation to the matter .for which a direction was
sought, and it does not matter that subsequently the
direction is invalidated, overruled, or set aside or becomes
ineffective.
(3) However, the bankruptcy trustee is not
protected by subsection (2) if, in obtaining or following the
Court's direction, the bankruptcy trustee was guilty of
(a) fraud; or
concealment
(b) deliberate
misrepresentation.

Application to the
Court to reverse or

71. (1) A person (including the bankrupt or a

or

490
modify bankruptcy
trustee's decision.
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creditor) whose interests, monetary or otherwise, are
detrimentally affected by an act or decision to which this
section applies may apply to the Court to reverse or modify
the act or decision.
(2) This section applies to—
(a)

an act or decision of the bankruptcy
trustee; or

(b)

a decision of the Court in carrying out
an examination under section 169
(bankruptcy trustee may summon
bankrupt and others to be examined).

(3 ) The application must be made—
(a) within twenty-one days after the act or
decision; or
(b)

within such extended period as the
Court allows.

(4) On the hearing on an application made under
subsection (1), the Court shall—

Bankruptcy trustee
to keep proper
accounting records.

(a)

confirm the bankruptcy trustee's act or
decision (with or without such
considers
modifications
as
it
appropriate); or

(b)

if it is of the opinion that the act or
decision was unfair or unreasonable,
quash it.

72. (1) A bankruptcy trustee shall—
(a)

keep proper accounting records for
each bankruptcy in the form and
manner prescribed by the insnlven0
regulations; and

(b)

if required by the Court to do so—
verify those records by statutory
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declaration.
(2) A creditor or other person who has an interest
in a particular bankruptcy is entitled to inspect the
bankruptcy trustee's accounting records relating to the
particular bankruptcy.
Bankruptcy
trustee's final
statement of
receipts and
payments.

73. (1) The bankruptcy trustee shall prepare a final
statement of receipts and payments that complies with
subsection (2)—
(a)

as soon as practicable after the
distribution of the final dividend has
been determined; or

(b)

when the whole of the bankrupt's
property has been realised, if there are
insufficient assets to pay all the proofs
of debt.

(2) A final statement of receipts and payments
complies with this subsection if it—
(a)

shows in detail the receipts and
payments in respect of the bankrupt's
estate; and

(b)

can be inspected without fee by any
creditor or other person who has an
interest in it.

(3) The bankruptcy trustee shall publish the final
statement of receipts and payments in the prescribed form,
and advertise in the prescribed manner that it has been
published.
Audit of
bankruptcy
trustee's accounts.

74. (1) If, in relation to a bankruptcy, the Official
Receiver is not the bankruptcy trustee, the Official Receiver
may from time to time audit—
(a) the bankruptcy trustee's accounting
records for any particular bankruptcy;
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(b)

any statement of accounts and
position
statement
of financial
prepared by the bankruptcy trustee
under section 73 (bankruptcy trustee's
final statement of receipts and
payments); and

(c)

the account (if any) maintained by the
bankruptcy trustee for the purposes of
this Act.

(2) If, in relation to a bankruptcy, the Official
Receiver is the bankruptcy trustee, the Auditor-General
may from time to time audit the records, statements and
account referred to in subsection (1)(a) to (b).
Bankruptcy trustee
may return or
destroy accounting
records
.

Removal of trustee;
vacation of office.

75. After the end of twelve months from the discharge
of a bankrupt, the bankruptcy trustee may dispose of the
accounting records deposited with the bankruptcy trustee
for the purposes of the bankruptcy by—

(a)

delivering them to the bankrupt or the
bankrupt's personal representative, if
requested; or

(b)

destroying or otherwise disposing of
them.

76. (1) Subject to subsections (2) to (7), a bankruptcy
trustee appointed in respect of a bankrupt's estate can be
removed from office only by—

(a)

an order of the Court; or

(b)

meeting
convened
a
creditor's
specially for that purpose in
accordance with the insolvency
regulations.

(2) If the Official Receiver is bankruptcy trustee,
or a bankruptcy trustee is appointed by th-e Official
Receiver or the Cabinet Secretary, or by the Court
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(otherwise than under section 62), a creditors meeting may
be convened for the purpose of replacing the bankruptcy
trustee only if—
(a) the Official Receiver or that trustee
considers it appropriate to do so;
(b) the Court so directs; or
(c) the meeting is requested by one of the
the
with
creditors
bankrupt's
concurrence of not less than onequarter, in value, of the creditors
(including the creditor making the
request).
(3) A bankruptcy trustee appointed by the
Cabinet Secretary may be removed only in accordance with
a decision of the Cabinet Secretary.
(4) A bankruptcy trustee who is not also the
Official Receiver vacates office on ceasing to be authorised
as an insolvency practitioter.
(5) A bankruptcy trustee who is not also the
Official Receiver may resign office by giving notice of the
resignation to the Court.
(6) A bankruptcy trustee vacates office on giving
notice to the Court that a final meeting has been held in
accordance with section 252 (procedure at meeting of
creditors) and of the decision (if any) of that meeting.
(7) A bankruptcy trustee also vacates office if the
relevant bankruptcy order is annulled.
When bankruptcy
trustee and Official
Receiver released
from their
obligations.

77. (1) If the Official Receiver has ceased to be the
bankruptcy trustee in respect of a bankrupt's estate and a
person is appointed in the Official Receiver's place, the
Official Receiver is released with effect from the whichever
of the following is appropriate:
(a) if the person is appointed by a general
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meeting of the bankrupt's creditors or
by the Cabinet Secretary—the time at
which the Official Receiver gives
notice to the Court that another person
has been appointed as a replacement;
(b) if the person is appointed by the
Court—such time as the Court may
determine.
(2) If the Official Receiver, while acting as
bankruptcy trustee, gives notice to the Cabinet Secretary
that the administration of the bankrupt's estate is for
practical purposes complete, the Official Receiver's release
takes effect from such time as the Cabinet Secretary
determines in writing.
(3) A person other than the Official Receiver
who has 'ceased to be a bankruptcy trustee is released with
effect from the following times:
(a)

in the case of a person who has been
removed from office by a general
meeting of the bankrupt's creditors that
has not resolved against the person's
release or who has died—the time at
which a notice is given to the Court in
accordance with the insolvency
regulations that the person has ceased
to hold office;

(b)

in the case of a person who has been
removed from office(i)

by a general meeting of the
bankrupt's creditors that has
resolved against the bankrupt's
release;

(ii)

by the Court; or

(iii) by the Cabinet Secretary,
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such time as the Cabinet Secretary
may, on an application by that person,
determine;
(c)

in the case of a person who has vacated
office under section 76(4)—such time
as the Cabinet Secretary may, on an
application by that person, determine;

(d)

in the case of a person who has
resigned—such time as may be
determined in accordance with the
insolvency regulations;

(e)

in the case of a person who has vacated
office in accordance with section
76(6)—
(i)

if the final meeting referred to in
that subsection has resolved
against that person's release—
such time as the Cabinet
Secretary may, on an application
made by that person, determine;
and

(ii) if that meeting has not so
resolved—the time at which the
person vacated office.
(4) If a bankruptcy order is annulled, the person
who is the bankruptcy trustee at the time of the annulment
`s released with effect from such time as the Court may
N- determine.
(5) On being released under this section, the
Official Receiver or a bankruptcy trustee is, with effect
from the time specified in accordance with this section,
discharged from all liability both in respect of acts or
omissions occurring in the course of, or in relation to,
administering the estate of the bankrupt concerned.
(6) However, nothing in this section prevents the
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Court from exercising its powers under section 76 (liability
of bankruptcy trustee for misapplication of money, etc.) in
relation to a person who has been released under this
section,
Vacancy in office
of bankruptcy
trustee.

78. (1) This section applies to a vacancy in the office
of bankruptcy trustee that has arisen because—
(a)

the appointment of a person as
bankruptcy trustee has failed to take
effect; or

(b)

when such an appointment has taken
effect, the person appointed has died,
resigned or otherwise ceased to hold
the office.

(2) When this section applies to a vacancy, the
Official Receiver holds office as bankruptcy trustee until
the vacancy is filled.
(3) The Official Receiver may at any time
convene a creditors' meeting for the purpose of filling such
a vacancy.
(4) If the Official Receiver has not convened, and
does not propose to convene. a creditors' meeting for the
purpose of filling such a vacancy, any creditor of the
bankrupt may request the Official Receiver to convene such
a meeting.
(5) If such a request appears to the Official
Receiver to be made with the concurrence of not less than
one-quarter in value of the bankrupt's creditors (including
the creditor making the request), the Official Receiver shall
convene the requested meeting.
(6) A reference in this section to a vacancy
includes a case in which it is necessary, in relation to
particular property that is or may be included in a
bankrupt's estate, to revive the trusteeship of the estate
after the holding of a final meeting convened under section
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252 (final meeting of creditors) or after the Official
Receiver has given notice under section 77(2).
General control of
bankruptcy trustee
by the Court.

79. (1) If, in relation to the bankruptcy trustee in
respect of a bankrupt's estate, a person (including the
bankrupt or a creditor of the bankrupt) is dissatisfied with
any act, omission to act or decision of that trustee, the
person may apply to the Court for an order under
subsection (2).
(2) On the hearing of such an application, the
Court may—
(a)
(b)

confirm, reverse or modify the act,
omission or decision concerned; or
give the bankruptcy trustee directions;
Or

(c)

make such other order as it considers
appropriate.

(3) The Court may, on the application of a
bankruptcy trustee, give directions in respect of the
bankrupt's estate in relation to any particular matter arising
under the bankruptcy.
Liability of
bankruptcy trustee
tbr misapplication
of money, etc.

80. (1) Any of the following persons make an
application to the Court for an order under this section
relating to a bankruptcy trustee's administration of a
bankrupt's estate
(a)

the Official Receiver;

(b)

the Attorney General;

(c)

a creditor of the bankrupt;

(d)

the bankrupt (whether or not there is,
or is likely to be, a surplus available at
the end of the bankruptcy).

(2) Leave of the Court is required for die making
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of such an application if it is to be made by the bankrupt or
if it is to be made after the bankruptcy trustee has been
released in accordance with section 77 (when bankruptcy
trustee and Official Receiver released from their
obligations).
(3) If, on hearing an application made under
subsection (1), the Court is satisfied that the bankruptcy
trustee in respect of a bankrupt's estate has misapplied or
retained, or become accountable for money or other
property comprising the estate; the Court shall make either
or both of the following orders:
(a)

an order directing the bankruptcy
trustee, for the benefit of the
bankrupt's estate, to repay, restore or
account for the relevant money or other
property, together with interest at such
rate as the Court considers appropriate;

(b)

an order directing the bankruptcy
trustee to be disqualified from acting as
such for such period as may be
specified in the order.

(4) If, on hearing an application made under
subsection (1), the Court is satisfied that the bankrupt's
estate has sustained a loss as a result of misfeasance or a
breach of fiduciary or other duty by the bankruptcy trustee
in performing that trustee's functions, the Court shall make
either or both of the following orders:
(a)

an order directing the bankruptcy
trustee to pay such amount as
compensation in respect of the
misfeasance or breach of fiduciary or
other duty as the Court considers fair
and reasonable;

(b)

an order directing the bankruptcy
trustee to be disqualified from acting as
such for such period as may be
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specified in the order.
(5) If—
(a)

the bankruptcy trustee has seized or
disposed of property that is not
comprised in the bankrupt's estate; and

(b) at the time of the seizure or disposal,
the bankruptcy trustee reasonably
believes that that trustee is entitled
(whether under an order of the Court or
otherwise ) to seize or dispose of the
property,
that trustee is not liable to anyone for any loss or damage
resulting from the seizure or disposal, except in so far as
that loss or damage is caused by the negligence of that
trustee.
(6) In such a case the bankruptcy trustee has a
lien on the property, or the proceeds of its sale, for such of
the expenses of the bankruptcy as were incurred in
connection with the seizure or disposal.
(7) The power of the Court to make an order
under this section does not affect a liability of a bankruptcy
trustee that may arise apart from this section.
Division 8—Creditors' meetings and creditors' committee
inds of creditors'
meetings.

81.

There are two kinds of creditors' meetings:
(a)

the first creditors' meeting; and

(b) subsequent creditors' meetings.
Subsequent
meetings of
creditors.

82. (1) The bankruptcy trustee may at any time
convene a meeting of creditors after the first creditors'
meeting.
(2) The bankruptcy trustee shall convene such a
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meeting if—
(a)

requested to do so by a creditor of the
bankrupt; and

(b)

the request is made with the
concurrence of not less than onequarter in number and value of the
creditors who have proved their debts.

(3) The bankruptcy trustee shall convene the
meeting by giving notice of the time, date and place of the
meeting to—
(a)

the bankrupt; and

(b)

each creditor named in the statement of
the bankrupt's financial position; and

(c)

any other creditors known to the
bankruptcy trustee.

(4) The bankruptcy trustee shall advertise the
time, date and place of the meeting in the manner
prescribed by the insolvency regulations for the purpose of
this section.
(5) Nothing in this section limits the general
effect of section 63(5) or Part 3 of the First Schedule.
Meeting and
resolution not
defective for lack
of notice.

83. A meeting of creditors convened by notice to
creditors, and a resolution passed at the meeting, is valid
even if some creditors may not have received the notice,
unless the Court orders otherwise.

Appointment of
chairperson to
conduct creditors'
meetings..

84. (1) The chairperson of a creditors' meeting is the
bankruptcy trustee or a person appointed by the bankruptcy
trustee to be the chairperson.
(2) However, if neither the bankruptcy trustee
nor the person (if any) appointed by the bankruptcy trustee
to be the chairperson attends the meeting, the creditor or
creditors may appoint one of them to act as chairperson for
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the purpose of the meeting, but only if that person is
entitled to vote at the meeting.
(3) A person appointed by the bankruptcy trustee
or elected by the creditors to act as chairperson may
administer any oath that the bankruptcy trustee could have
administered if the bankruptcy trustee had attended the
meeting.

\

Power of
chairperson to
adjourn creditors'
meeting.

85. The chairperson of a creditors' meeting may
adjourn the meeting from time to time and place to place.

Bankruptcy trustee
to report to
creditors' meeting.

86. If the bankruptcy trustee attends a creditors'
meeting or an adjournment of the meeting, the bankruptcy
trustee shall—

Who can attend
_creditors' meeting.

87.

(a)

report on the administration of the
bankrupt's estate;

(b)

give any creditor any further
information that the creditor may
properly require; and

(c)

on being reasonably required to do so,
produce for the meeting (or its
adjournment) all documents in the
bankruptcy trustee's possession that
relate to the bankrupt's property.

(1) A person may attend a creditors' meeting—
(a)

by being physically present at the time,
date and place appointed for the
meeting; or

(b)

if the bankruptcy trustee makes it
available—by means of an audio or
audio-visual link, so that all those
participating in the meeting can hear
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and be heard by each other.
(2) A creditor may also attend—

Bankrupt may be
required to attend
creditors' meeting
and be questioned.

(a)

by voting by postal or electronic vote
under section 94 (what votes can be
counted for passing of resolutions at
creditors' meeting); or

(b)

by proxy on any resolution to be put to
the meeting.

88. (1) The bankrupt shall, if required by the
bankruptcy trustee, attend all creditors' meetings by being
physically present or present by an audio or audio-visual
link.
(2) The following persons may question the
bankrupt about the bankrupt's property, conduct or
dealings:
(a)

She bankruptcy trustee;

(b)

the chairperson of tile meeting;

(c)

a creditor or a representative of a
creclitQr.
• tiD --•••• -

• (3) The • chairptsion of Vie meting may allow
only questions Nhat:_:relate a§ the bat
isproperty,
conduct or dealings. (4) The quegtioningilkay be on oath.
(5) The bankrupt shall sign a statement of the
bankrupt's evidence given under the questioning, if
required to do so by the bankruptcy trustee or the
chairperson of the meeting.
(6) A bankrupt who, without reasonable excuse,
fails to comply with subsection (5) commits an offence and
on conviction is liable to a fine not exceeding two hundred
thousand shillings.
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Attendance at
creditors' meeting
by non-creditors.

Minutes and record
of creditors'
meeting.
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89. A person who is not a creditor of the bankrupt
may attend a creditors' meeting with the consent of—
(a)

the bankruptcy trustee; or

(b)

the creditors attending the meeting,
voting by ordinary resolution.

90. (1) The bankruptcy trustee shall ensure that
minutes are kept of each creditors' meeting.
(2) The minutes are invalid unless signed by the
bankruptcy trustee or the chairperson of the meeting.
(3) The bankruptcy trustee may 'record the
meeting, but only with the consent of each person attending
the meeting.

Number of persons
required for
creditors' meeting
to be valid.

91. (1) A creditors' meeting is not valid unless at
least the following persons attend:
(a)

the bankruptcy trustee or a person who
represents the bankruptcy trustee;

(b)

a creditor or a person who represents a
creditor.

(2) The meeting lapses if those persons do not
attend, in which case the bankruptcy trustee may convene
another creditors' meeting.
Who can represent
creditors and
bankrupt at
creditors' meeting.

92. (1) Any of the following persons may represent a
creditor at a creditors' meeting:
(a)

an advocate;

(b)

a certified public accountant;

(c)

a person who keeps the creditor's or
bankrupt's accounting records;

(d)

in the case of a creditor—a person who
is the creditor's authorised agent under
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a power of attorney;
(e)

a person who satisfies the bankruptcy
trustee that the person represents the
creditor or bankrupt:

(f)

in the case of a partnership—a partner.

(2) If the bankrupt attends a creditors' meeting,
any of the following persons may represent the bankrupt:
(a)

an advocate;

(b)

a certified public accountant;

(c)

a person who keeps the creditor's or
bankrupt's accounting records;

(d)

a person who satisfies the bankruptcy
trustee that the person represents the
creditor or bankrupt;

(e)

in the case of a partnership—a partner.

(3) In addition to the persons listed in subsection
(1), a creditor may be represented—

Passing of
resolutions at
creditors'
meetings.

(a)

in the case of the State—by any officer
of the appropriate government
department or agency;

(b)

in the case of a public body—by an
officer of that body;

(c)

in the case of a company—by a
director, or its chief executive or
secretary or by a person authorised in
writing by one of those persons.

93. (1) At a creditors' meeting—
(a) an ordinary resolution is passed if a
majority in number and value of the
creditors (or their proxies) who attend
and who vote on the resolution vote in
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favour of it; and
(b) a special resolution is passed if threequarters in number and value of the
creditors (or their proxies) who attend
and who vote on the resolution vote in
favour of it.
(2) For the purposes only of deciding whether the
requisite majority by value has voted in favour of a
resolution, the following provisions apply:
(a)

the bankruptcy trustee may admit or
reject proofs of debt;

(b)

the chairperson of the meeting may
adjourn the meeting in order to admit
or reject proofs of debt;

(c)

a person whose debt has been admitted
is a creditor.

(3) If a bankruptcy trustee or creditor alleges that
a resolution of the creditors—
(a)

conflicts with this or any other Act or
any rule of law; or

(b)

is unfair

the bankruptcy trustee or creditor may apply to the Court
for an order under subsection (4).
(4) If, on the hearing of an application made
under subsection (3), the Court finds that the allegation is
substantiated, it may make such order, and give such
directions, as it considers appropriate to address the conflict
or unfairness.
(5) This section is subject to section 310.
What votes can be
counted for passing
of resolutions at
creditors' meeting.

94. (1) A creditor who is entitled to vote at a
creditors' meeting may vote on a resolution to be put to the
meeting-
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(a)

by postal vote; or

(b)

by electronic vote, if the voting paper
for the resolution allows it, in
accordance with the procedure
specified in the voting paper.

(2) A postal or electronic vote can be counted
only if it reaches the bankruptcy trustee at least seventy-two
hours before the meeting begins.
(3) A voting paper for each resolution to be put
to a creditors' meeting must accompany the notice of the
meeting, together with instructions for returning the voting
paper or electronic vote (if allowed by the voting paper
under subsection (1)(b)) to the bankruptcy trustee at least
two working days before the meeting begins.
Who may vote at
creditors' meeting.

95. Creditors of the bankrupt who are entitled to vote,
or their representatives, may vote at a creditors' meeting,
but this rule is subject to sections 96 to 98.

When secured
creditor may vote
at creditors'
meeting.

96. A debt that is secured only entitles the creditor to
vote at a creditors' meeting if the creditor has—

When creditor
under bill
exchange or
promissory note
may vote at
creditors' meeting.

of

(a)

surrendered the charge;

(b)

valued the charge; or

(c)

realised the charge.

97. (1) A debt on, or secured by, a current bill of
exchange or promissory note entitles the creditor to vote
only if the creditor is willing to take the following steps:
(a)

to treat a qualifying liability (which is
defined in subsection (2)) as a charge
in the creditor's hands;

(b)

to estirhate the value of the charge;

(c)

to deduct the value of the charge from
the creditor's claim for the purposes of
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voting (but not for the purposes of
distribution under this Part);

(d) to --show the bill or note to the
bankruptcy trustee when the
bankruptcy trustee requires it.
(2) In this section, "qualifying liability" means
the liability to the creditor on the bill or ote of every
person who—
(a) is liable on the bill or note antecedently
to the debtor; and
(b) is not a bankrupt.
Person disqualified
from voting at
creditor's peeting
through
preferential effect.

98. (1) A person is not entitled to vote in favour of a
resolution that would, if passed, directly or indirectly
enable that person or any of the following persons to
receive remuneration from the bankrupt's estate except as a
creditor sharing rateably with the other creditors. Those
persons are-7–
(a) that person's busidess partner,
employer or employee;
(b) a creditor that that person represents;
and
(c) a business partner, employer, or
employee of a creditor whom that
person represents.
(2) A vote cast in contravention (1) is invalid.

Entitlement of
partner's creditor
to prove debt at
creditors' meeting.

99. The bankruptcy of a partner of a firm who is
indebted to a creditor jointly with one or more of the other
partners entitles the creditor to prove the debt for the
purpose of voting at any creditors' meeting, and to vote.

Creditors may
com
aPttue:Pert
to asosist
r

100. (1) A creditors' meeting may pass an ordinary

resolution--
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(a)

bankruptcy trustee.

appointing an expert to assist the
bankruptcy
trustee
in
the
administration of the bankrupt's estate;
and
(b) providing for the expert's remuneration
out of that estate.
(2) A creditors' meeting may, by ordinary
resolution, appoint a committee of persons tO assist the
bankruptcy trustee in the administration of the bankrupt's
estate, but if it does so, the members of such a committee
are entitled to receive remuneration from the bankrupt's
estate in their capacity as members of the committee only if
it has been approved by an order of the Court.

Creditors' right to
inspect documents.

101. A creditor who has lodged a creditor's claim, or

Committee of
creditors may be
established.

an advocate or a certified public accountant who is acting
for the creditor, is entitled at any reasonable time to inspect
or take copies of—
(a) the bankrupt's accounting records;
(b) the bankrupt's answers to questions
under section 88 (bankrupt may be
required to attend creditors' meeting
and be questioned);
(c) the statement of the bankrupt's
financial position; ;
(d) all proofs of debt; or
(e) the minutes of a creditors' meeting.
102. (1) A general meeting of the creditors of a

bankrupt may establish a creditors' committee to perform
the functions conferred on it by or under this Part.
(2) A general meeting of the creditors of a
bankrupt may not establish such a committee, or impose
functions on such a committee, while the Official Receiver
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is the bankruptcy trustee in respect of the bankrupt's estate,
except in relation to appointing a person to be bankruptcy
trustee instead of the Official Receiver.
Exercise by
Cabinet Secretary
of functions of
creditor's
committee.

103. (1) A creditors' committee may not perform its
functions if at any time the Official Receiver is bankruptcy
trustee in respect of the bankrupt's estate.
(2) If, in the case of a bankruptcy, no'creditors'
committee exists and the bankruptcy trustee in respect of
the bankrupt's estate is a person other than the Official
Receiver, the functions of the creditors committee are to be
performed by the Cabinet Secretary, except in so far as the
insolvency regulations otherwise provide.

Division 9—Bankrupt's property after bankruptcy
Status of property
acquired during.-bankriPtcy.

'04. (1) Until the bankrupt is discharged—
(a) all property .(whether in or outside
Kenya) that the bankrupt acquires or
that passes to the bankrupt vests in the
bankruptcy trustee without that trustee
having to intervene or take any other
step in relation to the property, and any
rights of the bankrupt in the property
are extinguished; and
(b) the pQwers that the bankrupt could
have exercised in, over, or in respect of
that property for the bankrupt's own
benefit vest in the bankruptcy trustee.
(2) This section is subject to section 106
(property held in trust by bankrupt) and section 1'24
(bankruptcy trustee cannot claim interest in land if bankrupt
remains in possession until discharge).
(3) This section does not apply to property that is

510

The Insolvency Bill, 2014

vested in the bankrupt under an order made under section
121(3) (position of person who suffers loss as result of
disclaimer).
Property vests in
replacement
bankruptcy trustee.

105. If the bankruptcy trustee is replaced, the property
and powers vested in the former bankruptcy trustee under
this Act vest in the replacement bankruptcy trustee.

Property held in
trust by bankrupt.

106. Property held by the bankrupt in trust for another
person vests in the bankruptcy trustee, who shall assume
control of the property and deal with it for the benefit of the
beneficiaries of the trust.

Court may order
money due to
bankrupt to be
assigned to
bankruptcy trustee.

107. (1) If a bankruptcy trustee considers it necessary . 1
tods,hebankrupcytmloheCurtf.
an order under subsection (2).
(2) On the hearing of an application made under
subsection (1), the Court may order that any money due to
the bankrupt, or any money to , become due or payable to
the bankrupt, is assigned or charged to, or in favour of, the
bankruptcy trustee.
(3) The assignment or charge is a discharge to
the person who pays the bankruptcy trustee.

Certain payments
to be applied in
accordance with
the Second
Schedule.

108. The bankruptcy trustee shall apply the. following
payments in accordance with the Second Schedule (Priority
of payments to preferential creditors)—
(a)

any amount paid by the bankrupt und(
section 149 (bankrupt can be required
to contribute to payment of debts); and

(b) any amount paid to the bankruptcy
trustee under an order made under
section 107 (Court may order money
due to bankrupt to be assigned to
bankruptcy trustee).
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109. (1) This section applies if a bankruptcy order has
been tnade in respect of a debtor but, before the order was
made, a creditor has—
(a) issued execution against the debtor's
property; or
(b) attached a debt payable by the debtor,
(2) If this section applies, the creditor may retain
the benefit of the execution or attachment (including the
proceeds) only if the creditor completed the execution or
attachment—
(a) before the bankruptcy order was made;
and
(b) before the creditor had notice that an
application for such an order had been
lodged.
(3) The creditor may retain as against the
bankruptcy trustee a payment made by the bankrupt in the
course of the execution or attachment to avoid the
execution or attachment as if—
(a), the payment was the proceeds of the
execution or attachment; and
(b) the execution or attachment was
completed when the payment was
made.
(4) The right of a creditor under this section to
retain the benefit of an execution-orattachment is subject to
Division 19 (irregular transactions involving bankrupt).

Effect of notice to
judicial
enforcement
officer of
bankruptcy.

110. (1) This section-applies if a judiciarenforcement
officer who has taken the property of a debtor in execution
is served with notice of the debtor's bankruptcy—
(a) before the property is sold; or
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(b) before the execution is completed by
the receipt or recovery of the full
amount derived from the execution.
(2) If required to do so by the -bankiuptcy trustee,
the judicial enforcement officer shall deliver to the
bankruptcy trustee all money and goods seized or received
in satisfaction or part satisfaction of the execution.
(3) The costs of the execution are a first charge
on the money or goods delivered to the bankruptcy trustee,
who may sell all or any of the goods to satisfy the charge.
Judicial
enforcement
officer to retain
proceeds of
execution for
fourteen days after
sale.

111. (1) This section applies if, under execution of a
judgment for an amount exceeding ten thousand shillings,
the judicial enforcement officer—
(a) sells property of the debtor; or
(b) is paid money in order to avoid a sale.
(2) The judicial enforcement officer is entitled
to-

(a) deduct the costs of the execution from
the proceeds of sale or the money paid;
and
(b) retain the balance for the requisite
period, to be applied in accordance
with subsection (3) or (4).
(3) If the judicial enforcement officer is served
with notice within the requisite period that a debtor's
application has been made, the judicial enforcement officer
shall pay the balance to the bankruptcy trustee, who is
entitled to retain it as against the execution creditor.
(4) If the judicial enforcement officer is served
with notice within the requisite period that a creditor's
application has been made in respect of a debtor—
(a) the judicial enforcement officer shall
retain the balance until the application
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(and any other application of which
notice is served on the judicial
enforcement officer pending disposal
of the first application) has been
disposed of; and
(b) the judicial enforcement officer shall(i)

if a bankruptcy order is made in
respect of the debtor—pay the
balance to the bankruptcy trustee;
Or

(ii) if such an order is not made—pay
the balance to the execution
creditor, who is entitled to retain
it as against the bankruptcy
trustee (subject to section 113).
(5) If the judicial enforcement officer is not
served with notice within the requisite period that a
bankruptcy application has been made in respect of the
debtor, that officer shall pay the balance to the execution
creditor, who is entitled to retain it as against the
bankruptcy trustee.
(6) The requisite period for the purpose of this
section is fourteen days from the date of the sale or
payment to avoid sale.
Purchaser under
sale by judicial
enforcement
officer acquires
good title.

112. On the sale by the judicial enforcement officer of
a debtor's property on which execution has been levied, the
purchaser, if acting in good faith, acquires a good title to "
the property as against the bankruptcy trustee.

Court may set
aside rights
conferred on
bankruptcy trustee.

113. (1) An execution creditor may make an
application to the Court for an order setting aside the rights
of the bankruptcy trustee under section 110 or 111.

(2) On the hearing of an application made under
subsection (1), the Court may make an order setting aside
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those rights in favour of the execution creditor to the extent
and on such terms (if any) as the Court considers
appropriate.
(3) The Court may not make an order under
subsection (2) unless satisfied that the bankruptcy trustee
has been served with a copy of the application.
(4) The bankruptcy trustee is entitled to appear as
respondent at the hearing of the application.
Transaction in
.good faith and for
value after
bankruptcy.

114. (1) This section applies to a transaction between

a person and the bankrupt in relation to property that the
bankrupt has acquired, or that has passed to the bankrupt,
after the bankruptcy has commenced.
(2) The transaction is valid as against the
bankruptcy trustee if—
(a) the person concerned deals with the
bankrupt in good faith and for value;
and
(b) the transaction is completed without an
intervention by the bankruptcy trustee.
(3) If the person concerned is a bank of which the
bankrupt is a client, a transaction by that person dealing
with the bankrupt for value includes—
(a) the receipt by that person of any
money,
charge,
or negotiable
instrument from the bankrupt or by the
bankrupt's order or direction;
(b) a payment by that person to the
bankrupt or by the bankrupt's order or
direction; and
(c) the delivery by that person of a charge
or negotiable instrument to the
bankrupt or by the bankrupt's order or
direction.
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(4) A payment of money or delivery of property
by a legal personal representative to, or by the direction of,
the bankrupt is a transaction for value.
Executions and
attachments in
good faith.

115. If a bankrupt acquires property, or property passes
to a bankrupt, after the bankruptcy has commenced, an
execution or attachment against the property is valid as
against the bankruptcy trustee if it—

(a) is made in good faith;
(b) is made in respect of a debt or liability
incurred by the banknipt after the
bankruptcy commenced; and
(c)
When execution or
attachment
completed for
prof
sections 1 09 and
115.

is completed before an intervention by
the bankruptcy trustee.

116. Fo; the purposes ofsection 109 (when execution
creditor may retain execution proceeds) and section 115
(executions and attachments in good faith)—

(a)

an execution against goods is
completed by seizure and sale;

(b) an attachment of a debt is completed
by receipt of the debt; and
(c)

Bankruptcy
trustee's interest in
property passes to
transferee.

an execution against land is completed
by sale or, in the rase of an equitable
interest, by the appointment of a
receiver.

117. If the bankruptcy trustee's interest in property is
acquired by or passes to a bankrupt after bankruptcy has
commenced;
(a) the bankruptcy trustee's interest in the
property ends; and
(b) that interest passes in the manner,'and
to the extent necessary, to give effect
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to a transaction, execution, or
attachment to which section 114
(executions and attachments in good
faith) or section 115 (executions and
attachments in good faith) applies.
Division 10—Disclaimers of bankrupt's property
Bankruptcy trustee
may disclaim
onerous property.

118. (1) The bankruptcy trustee may disclaim onerous
property, subject to section 121 (bankruptcy trustee may be
required to elect whether to disclaim).
(2) Subsection (1) applies even if the bankruptcy
trustee has taken possession of the property, tried to sell it,
or otherwise exercised rights of ownership in relation to it.
(3) Within fourteen days after the disclaimer, the
bankruptcy trustee shall send a notice of the disclaimer to
every person whose rights are, to the bankruptcy trustee's
knowledge, affected by it.
(4) Property is onerous for the purposes of this
section if it is or comprises—
(a)

an unprofitable contract;

(b) property of the bankrupt that is
unsaleable, or not readily saleable, or
that may give rise to a liability to pay
money or perform an onerous act; or
(c)

Effect of
disclaimer.

a litigation right that, in the opinion of
the bankruptcy trustee, has no
reasonable " prospect of success or
cannot reasonably be funded from the
assets of the bankrupt's estate.

119. A disclaimer by the bankruptcy trustee—
(a) terminates, on and from the date of the
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disclaimer, the rights, interests, and
liabilities of the bankruptcy trustee and
the bankrupt in relation to the property
disclaimed; and
(b) does not affect the rights, interests, or
liabilities of any other person, except
in so far as is necessary to release the
bankruptcy trustee or the bankrupt
from a liability.
Position of person
who suffers loss as
result of
disclaimer.

120. (1) A person who sustains loss or damage as a
result of disclaimer by the bankruptcy trustee may—
(a) claim as a creditor in the bankruptcy
for the amount of the loss or damage,
taking account of the effect of an order
made by the Court under paragraph
(b); or
(b) apply to the Court' for an order that the
disclaimed property be delivered to, or
vested in, the person.
(2) The bankrupt may also apply to the Court for
an order that the disclaimed property be delivered to, or
vested in, the bankrupt.
(3) On the hearing of an application made under
subsection (1)(b) or (2), the Court may make the order
sought if satisfied that it is fair and reasonable that the
property should be delivered to, or vested in, the applicant.

Bankruptcy trustee
may be required to
elect whether to
disclaim.

121. The bankruptcy trustee loses the right to disclaim
onerous property if—
(a) a person whose rights would be
affected by the disclaimer has sent the
bankruptcy trustee a notice requiring
the bankruptcy trustee to elect whether
to disclaim that property;

518

The Insolvency Bill, 2014

- (b) the notice specifies a deadline for the
disclaimer that is not less than twentyone days after the bankruptcy trustee
has received the notice; and
(c) the bankruptcy trustee does not
disclaim that property before that
deadline.
Liability for
rentcharge on
bankrupt's land
after disclaimer.

122. (1) If land disclaimed by the bankruptcy trustee
is subject to a rentcharge, the vesting of that land in any
other person (including the State), or the person's
successors in title, does not make any of them personally
liable for the rentcharge.
(2) Subsection (1) does not affect the liability of
a person for a rentcharge accruing after the person has
taken possession or control of the land.

Transmission of
interest in land.

123. (1) This section applies to an interest in land
that—
(a)

is owned by the bankrupt;

(b)

is subject to a mortgage or a charge;
and

(c)

is not disclaimed by the bankruptcy
trustee.

(2) The bankruptcy trustee shall—
(a)

(No. 3 of 2012)

arrange for the transmission of the
interest in the land to the bankruptcy
trustee to be registered under the Land
Registration Act, 2012; or

(b) . give notice to the mortgagee or other
person entitled under the charge that
the bankruptcy trustee cannot, or does
not intend to, register transmission of
the interest in the land.
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(3) A notice given under subsection (2)(b) is
notice that—
(a) the interest has vested in the
bankruptcy trustee; and
(b) the mortgagee or holder of the charge
is, on tgcing possession of, or selling,
the interest, liable to account to the
bankruptcy trustee as if that trustee
were the proprietor of the interest.
Bankruptcy trustee
cannot claim
interest in land if
banloupt remains
in possession until
discharge.

124. (1) The bankruptcy trustee cannot, after the
banksupt's discharge, claim an interest in land to which
section 123(1) applies and for which the bankruptcy trustee
has not registered a transmission if the bankrupt--+
(a) was in possession of the interest when
the bankruptcy commenced; and
(b) remained in possession until discharge
from bankruptcy.
(2) Subsection (1) applies whether or not the
bankruptcy trustee gave a notice under section 123(2)(b).
(3) However, the bankruptcy trustee may apply
to the Court for an order that the bankruptcy trustee is
entitled, of discharge, to claim the bankrupt's interest in
the land.
(4) In deciding whether or not to make an order
on the hearing of an application made under subsection (3),
the Court shall have regard to—
(a) the good faith of the bankrupt;
(b) toile time that has elapsed since the
&nlauptcy commenced;
(c) the value of any improvements made
by the bankrupt; and
(d) all other relevant matters.
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Bankruptcy trustee
may transfer shares
and other
securities.
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125. (1) The bankruptcy trustee may transfer the
following property belonging to the bankrupt in the same
way as the bankrupt could have transferred it but for the
bankruptcy:
(a)

securities of a company;

(b)

securities of the Government of Kenya;

(c)

securities issued by a local authority;

(d)

shares in ships;

(e)

any other property transferable in the
records of a company, office or person.

(2) A person whose act or consent is necessary
for the transfer of the property shall, on being requested to
do so by the bankruptcy trustee, do whatever is necessary
for the transfer to be completed.
(3) If the bankruptcy trustee proposes to transfer
shares of a company, a shareholderN--(a)

to whom the shares are required to be
offered for sale in accordance with the
company's constitution; and

(b)

who agrees to purchase them,

shall pay a fair price for the shares, whether or not that
constitution provides a procedure for fixing the price.
Bankruptcy trustee
may disclaim
liability under
shares.

127. (1) The bankruptcy trustee may disclaim a
liability under shares owned by the bankrupt in a company
by disclaiming them as onerous property in accordance
with section 118 (bankruptcy trustee may disclaim onerous
property).
(2) Neither section 120 (which relates to the
position of a person who sustains loss as result of
disclaimer) nor section 121 (which provides that the
bankruptcy trustee may be required to elect whether to
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disclaim) applies to a disclaimer of liability under shares.
Bankruptcy trustee
may be required to
elect whether to
disclaim liability
under shares.

127. The bankruptcy trustee loses the right to disclaim
liability under shares if—
(a) the company or a person who has an
interest in the shares has sent the
bankruptcy trustee a notice requiring
that trustee to elect whether to disclaim
liability under the shares;
(b)

the notice specifies a deadline for the
disclaimer that is not less than twentyone days after the bankruptcy trustee
has received the notice; and

(c) the bankruptcy trustee does not
disclaim liability under the shares
before that deadline.
Transfer of shares
after disclaimer.

128. (1) After disclaimer, the bankruptcy trustee may,
subject to any other written law and to the company's
constitution, transfer the relevant shares to any person who
has an interest in them.
(2) If that person refuses to accept the transfer, or
if no person has an interest in them, the bankruptcy trustee
may transfer the shares to the bankrupt if the bankrupt
consents, and in that case the bankrupt is entitled as against
the bankruptcy trustee to retain the shares and the proceeds
if the bankrupt sells them.
(3) If the bankruptcy trustee floes not transfer the
shares to a person who has an interest in them or it the
bankrupt, the directors of the company may—
(a) sell the shares; or
(b) with the Court's approval, and
whatever any other written law may
provide—cancel the shares if they
believe it is in the company's best
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interests to do so.
(4) The bankruptcy trustee is a director of the
company for the purposes of transferring, selling, or
cancelling the shares under this section if—
(a) immediately before the bankruptcy
commenced, the bankrupt was a
director of the company; and
(b) the number of directors is fewer than
the minimum number of directors
required by the Companies Act, 2013
or the company's constitution as a
result of the bankrupt's disqualificatior
as a director.
Company may
prove for unpaid
calls.

129. (1) This section applies if the bankruptcy trustee

has disclaimed liability under shares and the company is
not in liquidation.
(2) The company may prove in, the bankruptcy
for—
(a) the amount of unpaid call9 made before
the bankruptcy commenced in respect
of the bankrupt's shares; and
(b) the value of calls to be made in respect
of the bankrupt's shares within one
year after the bankruptcy commenced.
(3) If the bankruptcy trustee and the company
cannot agree, the Court, may on the application of either (
them, make an order determining the value of the calls to
be made.

Division 11—Goods held By bankrupt under credit purchase
transaction
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130. In this Division—

"cash price", in relation to a sale of goods,
means—
(a) the lowest price at which a person
could have bought those goods from
the creditor on the basis of payment in
full at the time the sale was made; or
(b) if there is no such price—the fair
market value of those goods at the
time the sale was made;
"creditor", in relation to a credit purchase
transaction, means—
(a) the person disposing of the goods
under the transaction; and
(b) if the rights of that person are
transferred by assignment or by
operation of law, means the person for
the time being entitled to those rights:
"debtor", in relation to a credit purchase
transaction, means—
(a) the person to whom goods are
disposed of under the transaction; and
(b) if the rights of that person are
transferred by assignment or by
operation of lzw, means the person for
the time being entitled to those rights:
"hirer", in relation to a credit putchase transaction,
means—
(a) the person who is entitled to the nse of
the goods under the transaction; and
(b) if the rights of that person are
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transferred by assignment or by
operation of law, means the person for
the time being entitled to those rights.
Restrictions on
creditor dealing
with goods.

131. (1) If a bankrupt acquired goods under a credit
purchase transaction before the bankruptcy commenced and
the creditor either—

(a)

took possession of the goods within the
twenty-one days immediately before
the time when the bankruptcy
commenced, and after that time still
possesses them; or

(b)

takes possession of the goods after that
time,

the creditor may not sell or dispose of the goods or part
with possession of them until the expiry of thirty days from
and including the date when the creditor serves a postpossession notice on the bankruptcy trustee.
(2) Subsection (1) does not apply if the creditor,
with the consent of the bankruptcy trustee, sells or parts
with possession of the goods before the end of the thirtyday period.
(3) A sale or disposal in contravention of
subsection (1) is void as against the bankruptcy trustee.
Bankruptcy
trustee's powers in
relation to goods
that are subject to a
credit purchase
transaction.

132. (1) In the case of goods to which section 131
applies, the bankruptcy trustee may—

(a)

within the thirty-day period referred to
in that section, exercise any right
conferred by any relevant written law
to introduce a buyer for the goods; or

(b)

at any time before the creditor sells or
agrees to sell the goods under a power
conferred by any such law or by the
relevant credit purchase transaction,
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settle the bankrupt's obligations as
debtor in accordance with that law or
that transaction.
(2) This section applies irrespective any other
written law to the contrary.
Creditor in
possession of
goods may prove
in bankruptcy if
bankruptcy trustee
has not exercised
powers.

133. (1) If—

(a)

a creditor has taken possession of
consumer goods purchased under a
credit purchase transaction, whether
before or after the bankruptcy of the
debtor; and

(b) the bankruptcy trustee has not acted
under section 132 (bankruptcy trustee's
powers in relation to goods that are
subject to a credit purchase
transaction) in relation to the goods.
the creditor may prove in the bankruptcy for the amount
(not exceeding that limited by any relevant written law) that
the creditor was entitled to recover from the bankrupt as
debtor.
(2) If a creditor has proved in a bankruptcy in
accordance with under subsection (1)(a)

the creditor shall submit with the
creditor's claim form the documents (if
any) prescribed by the insolvency
regulations for the purpose of this
section; and

(b) the bankruptcy trustee may _exercise
the rights conferred on the debtor by
any relevant written law that applies
after the creditor takes possession of
goods in accordance with that law.
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Creditor may
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bankruptcy trustee.
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134. If—
(a) the bankrupt purchased goods under a
credit purchase transaction before the
time the bankruptcy commenced; and
(c) at that time the creditor either—
(i) has not taken possession of the
goods; or
(ii) has taken possession of them and
has not sold or disposed of, or
parted with possession of, them.
the creditor may assign the goods to the bankruptcy trustee,
and, if the creditor does so, may prove in the bankruptcy for
the net balance due to the creditor under the transaction.
Division 12—Second bankruptcies

Status of
bankrupt's
property on second
bankruptcy.

135. (1) This section applies to and in respect of a
bankrupt who, before discharge, is adjudged bankrupt for a
second time.
(2) Property that is acquired by, or has passed to,
the bankrupt since the first bankruptcy, including property
acquired or that, has passed since the second bankruptcy,
vests in the bankruptcy trustee in the second bankruptcy.
(3) However, the Court may, if it considers it
appropriate to do so, order that all or part of the following
Assets or their proceeds vest in the bankruptcy trustee in the
first bankruptcy:
(a) assets in the second bankruptcy that, in
the Court's opinion, were acquired
independently of the creditors in the
second bankruptcy;
(b) assets in the second bankruptcy That
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devolved on the bankrupt.
(4). A surplus in the second bankruptcy is an asset
in the estate in the first bankruptdy, and is payable to the
bankruptcy trustee in the first bankruptcy.
(5) This section has effect despite section 104
(status of property acquired during bankruptcy).
Effect of notice to

barikruPteY
trufor ste
of
application
bankruptcy.

136. (1) This section applies if the bankruptcy trustee
in respect of a bankrupt's estate receives notice that a
creditor has lodged an application for another bankruptcy.
(2) The bankruptcy trustee shall hold property in
that trustee's possession that has been acquired by, or
passed to, the bankrupt since the first bankruptcy until the
application for the other bankruptcy has been dealt with.
(3) The bankruptcy trustee shall transfeellthe,
property and its proceeds, less any deduction for the
bankruptcy trustee's costs and expenses, to the bankruptcy
trustee in the other bankruptcy if—
(a) the creditor's application results in
another bankruptcy; or
(b) the bankrupt is automatically adjudged
bankrupt on the bankrupt's own
application.

Division 13
Separate accounts
to be kept for each
bankrupt

—

Persons jointly adjudged bankrupt

137. If two or more persons are adjudged bankrupt
jointly, the bankruptcy trustee shall keep distinct accounts
in respect of—
(a) the joint estate; and
(b) the separate estate of each bankrupt.

How joint and

138.. (1) When two or more persons have been

528
separate estates are
to be applied.
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adjudged bankrupt jointly, the bankruptcy trustee shall first
apply—
(a)

the joint estate to the debts due by the
bankrupts jointly; and

(b)

the separate estate of each bankrupt to
the debts of that bankrupt.

(2) The bankruptcy trustee shall then—
(a)

apply any surplus in the joint estate to
the separate estate of each bankrupt in
proportion to the interest of each
bankrupt in the joint estate; and

(b)

credit any surplus in the separate estate
of a bankrupt to the joint estate.

Division 14—Duties of bankrupt
General duty of
bankrupt.

139. (1) A bankrupt shall, to the best of the bankrupt's
ability, assist in the realisation of the bankrupt's property
and the distribution of the proceeds among the creditors.
(2) The duty imposed by subsection (1) is in
addition to any other duty imposed on the bankrupt by this
Act or by any other written law.

Bankrupt to
disclose property
acquired before
discharge.

140. (1) As soon as practicable after acquisition, the
bankrupt shall notify the bankruptcy trustee of any properts.
that—
(a)

was acquired by, or passed to, the
bankrupt before discharge; and

(b)

is divisible among the creditors.

(2) A bankrupt who, without reasonable excuse,
fails to comply with subsection (1) commits an offence and
on conviction is liable to a fine not exceeding two hundred
thousand shillings or to imprisonment for a term not
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exceeding six months, or to both.
Bankrupt to deliver
property to
bankruptcy trustee
on demand.

141. (1) On demand by the bankruptcy trustee, the
bankrupt shall deliver to the bankruptcy trustee, or to a
person authorised by the bankruptcy trustee to receive it, all
of the bankrupt's property that—
(a) is divisible among the creditors; and
(b) is under the bankrupt's control.
(2) On demand by the bankruptcy trustee, the
bankrupt shall deliver to the bankruptcy trustee, or to a
person authorised by the bankruptcy trustee to receive it, all
property that is acquired by, or passes to, the bankrupt
before the bankrupt's discharge.
(3) A bankrupt shall take all the steps (including
the steps specified in subsection (4)) in relation to the
bankrupt's property, and the distribution of the proceeds to
the creditors, that are—
(a) required by the bankruptcy trustee;
(b) prescribed
by
the
insolvency
regulations for the purposes of this
section;
(c) directed to be taken by the Court by an
order made in reference to the
bankruptcy; or
(d) directed to be done by the Court on an
application by the bankruptcy trustee
or a creditor.
(4) The steps referred to in subsection (3) include
the execution by the bankrupt of powers of attorney,
transfers, and other relevant documents.
(5) A bankrupt who, without reasonable excuse,
fails to comply with a requirement imposed by or under.this
section is guilty of contempt of the Court and is liable to be
punished accordingly (in addition to 'any other punishment
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to which the bankrupt may be subject
Court may impose
charge on
bankrupt's
property.

142. (1) If—
(a)

any property consisting of an interest
in a dwelling house that is occupied by
the bankrupt or by the bankrupt's
spouse or former spouse is comprised
in the bankrupt's estate; and

(b)

the bankruptcy trustee is, for any
reason, unable for the time being to
realise that property,

that trustee may apply to the Court for an order imposing a
charge on the property for the benefit of the bankrupt's
estate.
(2) If, on the hearing of an application under this
section the Court imposes a charge on any property—
(a)

the benefit of that charge is included in
the bankrupt's estate; and

(b)

is enforceable up to the charged value
from time to time, for the payment of
any amount that is payable otherwise
than to the bankrupt out of the estate
and of interest on that amount at the
rate prescribed by the insolvency
regulations for the purposes of this
section.

(3) In subsection (2), the charged value means—
(a)

the amount specified in the charging
order as the value of the bankrupt's
interest in the property at the date of
the order; and

(b)

interest on that amount from the date
of the charging order at the prescribed
rate.
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(4) In determining the value of an interest for the
purposes of this section, the Court shall disregard any
matter that it is required to disregard by the insolvency
regulations.
(5) In making an order under this section in
respect of property vested in the bankruptcy trustee, the
Court shall provide, in accordance with the insolvency
regulations, for the property—
(a) to cease to be included in the
bankrupt's estate; and
(b) to vest in the bankrupt subject to the
charge (and any prior charge).
Bankrupt to give
bankruptcy trustee
accounting records
and other
documents.

143. (1) As soon as practicable after being adjudged
bankrupt, the bankrupt shall—
(a) deliver to the bankruptcy trustee
relevant documents that are in the
bankrupt's possession or control; and
(b) notify that trustee of relevant
documents that are in the possession or
control of any other person.
(2) In subsection (1), "relevant documents"
means all accounting records and other documents relating
to the bankrupt's estate.

Bankrupt to give
bankruptcy trustee
information
relating to
property.

144. A bankrupt shall—
(a) as soon as practicable after being
adjudged bankrupt— ---(i)

give the bankruptcy trustee a
complete and accurate list of the
bankrupt's property and of the
bankrupt's creditors and debtors,
and update the lists as necessary;

(ii) give the bankruptcy trustee any
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other information relating to the
bankrupt's property that that
trustee requires;
(b; attend before the bankruptcy trustee at
all reasonable times whenever required
by that trustee to so; and
(c) verify any statement by statutory
declaration when required by that
trustee to do so.
Bankrupt to give
bankruptcy trustee
information
relating to income
and expenditure.

145. (1) Whenever the bankruptcy trustee requires it,
the bankrupt shall provide the bankruptcy trustee with
details of the bapkrupt's income and expenditure since the
bankruptcy commenced.
(2) A bankrupt who, without reasonable excuse,
fails to comply with a requirement of the bankruptcy trustee
under subsection (1) commits an offence and on conviction
is liable to a fine not exceeding two hundred thousand
shillings or to imprisonment for a term not exceeding
twelve months, or to both.

Bankrupt to notify
bankruptcy trustee
of change in
personal
information.

146. (1) Within seven days after any change occurs in
the bankrupt's—
(a)

address;

(b)

employment;

(c)

name; or

(d)

income,

the bankrupt shall notify the bankruptcy trustee of the
change.
(2) A bankrupt who, without reasonable excuse,
fails to comply with subsection (1) commits an offence and
on conviction is liable to a fine not exceeding two hundred
thousand shillings - or to imprisonment for a term not
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exceeding six months, or to both.
(3) If, after being convicted of an offence under
subsection (2), a bankrupt, without reasonable excuse,
continues to fail to notify the relevant change to the
bankruptcy trustee, the bankrupt commits a furthgr offence
on each day during which the failure continues and on
conviction is liable to a fine not exceeding twenty thousand
shillings for each such offence.
Bankrupt to give
bankruptcy trustee
financial
information.

147. (1) The bankrupt shall give the bankruptcy
trustee (or any person employed by the bankruptcy trustee)
the information and details that are necessary to prepare a
financial statement that shows the financial position of the
bankrupt's estate.

(2) If required to do so by the bankruptcy trustee,
the bankrupt shall, before the deadline, prepare and deliver
to the bankruptcy trustee a full, true, and detailed financial
statement that shows—
(a)

details of the bankrupt's trading and
stocktaking; and

(b)

details of the bankrupt's profit and
losses during any period within the
three years immediately preceding the
date on which the bankruptcy
commenced.

(3) To enable the bankrupt to prepare the
financial statement referred to in subsection (2)(a)

the bankruptcy trustee shall give the
bankrupt full access to the bankrupt's
accounting records that are in the
bankruptcy trustee's possession; and

(b)

if the bankruptcy trustee believes it
necessary to do so—that trustee 'shall
provide the bankrupt with the
assistance of a certified public
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accountant at the expense of the
bankrupt's estate.
(4) A bankrupt who, without reasonable excuse,
fails to comply with a requirement of this section commits
an offence and on conviction is liable to a fine not
exceeding two hundred thousand shillings or to
imprisonment for a term not exceeding six months, or to
both.
(5) If, after being convicted of an offence under
subsectio i (4), a bankrupt, without reasonable excuse,
continues to fail to comply with the relevant requirement,
the bankrupt commits a further offence on each day during
which the failure continues and on conviction is liable to a
fine not ex seeding twenty thousand shillings for each such
offence.
(6) For the purposes of this section, the deadline
is the expiry of twenty-one days after the bankruptcy
commenced or of such extended period as the bankruptcy
trustee may allow
Division 15—Restrictions on bankrupt during bankruptcy
Interpretation:
Division 15.

148. In this Division—

"building", in relation to a bankrupt, includes a
reference to a part of a building in which the bankrupt
holds a proprietorial interest;
"place" includes building, premises, aircraft, ship,
or other means of transporting people or goods;
"relevant property", in relation to a bankrupt,
means—
(a) property of the bankrupt; or
(b) a document relating to the bankrupt's
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property, conduct, or dealings.
Bankrupt can be
required to
contribute to
paymegt of debts.

149. (1) If required by the bankruptcy trustee to do so,
the bankrupt shall pay an amount or periodic amounts
during the bankruptcy as a contribution towards payment of
the bankrupt's debts.
(2) The bankruptcy trustee may impose
conditions with respect to the payments, including
conditions as the dates on which and the manner in which
they are to be made, and may from time to time am*nd any
such conditions or substitute new conditions for existing
ones.
(3) In deciding whether to require the bankrupt to
make the payment or payments, the bankruptcy trustee
(a) have regard to all the circumstances of
the bankruptcy and the bankrupt's
power,
conduct,
earning
responsibilities, and prospects; and
(b) make reasonable alloWance for the
maintenance of the bankrupt and the
bankrupt's relatives and dependants.
(4) If the bankrupt fails to comply with a
requirement made under subsection (1), or with a condition
imposed in respect of such a requirement under subsection
(2), the bankruptcy trustee may make an application to the
Court for an order under subsection (5).
(5) On the hearing of an application made under
subsection (4), the Court may order the Bankrupt to pay the
amount or amounts required by the bankruptcy trustee
under subsection (1), or to comply with any condition
imposed in respect of the requirement under subsection (2).
(6) On the hearing of an application made to the
,

Court by the bankruptcy trustee, the bankrupt, or a creditor,
the Court may—
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(a)

amend, suspend, or cancel the
bankrupt's obligations to make
payments under this section:

(b)

amend, suspend or discharge an order
made under subsection (5); or

(c)

remit any arrears owing by the
bankrupt.

Onus of proof if
bankrupt defaults
in making
payment.

150. If a bankrupt fails to make a payment required
under section 149 (bankrupt can be required to contribute to
payment of debts), the onus is on the bankrupt in any
proceedings arising out of the failure to show that the
failure was not deliberate.

Prohibition of
bankrupt entering
business.

151. (1) An undischarged bankrupt shall not, without
the consent of the bankruptcy trustee or the Court (either
directly or indirectly)—
(a)

enter into, carry on, or take part in the
management or control of any
business;

(b)

be employed by a relative of the
bankrupt or

(c)

be employed by a company, trust,
trustee, or incorporated body that is
owned, managed, or controlled by a
relative of the bankrupt.

(2) A bankrupt who contravenes subsection (1)
commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding two years, or to
both.
Warrant to search
for and seize

bankrupt's

152. (1) The Court may issue a search warrant to the
bankruptcy trustee or any other person if it reasonably
believes that any relevant property is concealed in a

The Insolvency Bill, 2014
property.

Seizure of
bankrupt's
property.
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specified place.
(2) The warrant may authorise the bankruptcy
trustee or other person named in the warrant, together with
any assistants that may be necessary—
(a) to enter and search the place;
(b) to seize and take possession of relevant
property;
(c) if necessary, to use force to enter the
place (including by breaking open
doors); and
(d) to open any container found in the
place, by force if necessary.
156. (1) If authorised by a warrant issued by the

Court, the bankruptcy trustee or (if not the bankruptcy
trustee) the Official Receiver, with such assistants as are
considered necessary—
(a) may seize any part of the bankrupt's
property that is under the control of the
bankrupt or of any other person; and
(b) with a view to seizing the bankrupt's
property, may—
(i) break open any building or room
of the bankrupt where the
bankrupt is believed to be;
(ii) break open any-building, room,
or receptacle of the bankrupt
where the bankrupt's property is
believed to be; and
(iii) seize and take possession of the
bankrupt's property found in the
building, room, or receptacle.
(2) For the purposes of this section and section
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152 (warrant to search for an seize bankrupt's property), if
the execution of a warrant takes place without the bankrupt
being present, the person executing the warrant shall leave
in a prominent place at the place searched a notice that—
(a)

states the date and time when the
warrant was executed; and

(b)

states the name of the person who
executed it.

(3) For the purposes of this section and section
152, the person executing the warrant shall leave with the
bankrupt, or leave in a prominent place at the place
searched if the bankrupt is not present, a list of any
property seized during the course of the search.
(4) Subsection (3) does not apply if it is
impractical to leave a list of property seized or if the
bankrupt consents to receiving a list sent in accordance
with subsection (5).
(5) If subsection (4) applies, the person executing
the search shall leave with the notice referred to in
subsection (2), or with the bankrupt if the bankrupt is
present, a notice stating that—
(a)

relevant property has been seized in the
course of the search; and

(b)

within seven days after the execution
of the warrant—a list of the property
seized will be delivered or sent to the
bankrupt or left in a prominent position
at the place searched.

(6) If subsection (5) applies, the person executing
the warrant shall ensure that within seven days after the
execution of the warrant there is delivered or sent to the
bankrupt, or left in a prominent position at the place
searched, a notice listing the property seized and
identifying the place where the property was seized.
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Bankrupt to vacate
land-or buildings if
required to do so.
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154. (T)- = bankruptcy trustee may require the
bankpapt and- relatives of the bankrupt to vacate any land or
building.theispart of the property vested in the
bankruptcy trustee under the bankruptcy.

If the bankruptcy trustee's demand is not
complied v*.The bankruptcy trustee may apply to a court
of competent jurisdiction for an order for possession of the
land of
(3) On the hearing of an application made under
subsection (2), the court may make- an order for the
possession of the land or building if it believes that the
bankrupt or relatives of the bankrupt have no justification
for remaining there.
(4) The bankrupt or the bankrupt's relatives
concerned are entitled to appear and be heard as
respondents at the hearing
Bankrupt's right to
inspect documents.

155. A bankrupt is entitled at any reasonable time to
inspect and to take copies of—
(a) the bankrupt's accounting records;
(b) the bankrupt's answers to questions put.
to the ,bankrupt in the course of an
examination under this Act;
(c)

the statement of the bankrupt's
financial position;

(d) all proofs of debt;

Restrictions on
bankrupt dealing

(e)

the minutes of any creditors' meeting;
and

(f)

the record of any examination of the
bankrupt.

156. (1) After the bankruptcy commences, the
bankrupt, and any person (other than the binkruptcv
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trustee) who claims through or under the bankrupt, ceases
to be entitled—
(a)

to recover property that is part of the
bankrupt's estate; or

(b) to give a release or discharge in
relation to that property.
(2) Subsection (1) applies subject to sections 114
and 115 (transactions entered into in good faith)—and
svhether or not the bankruptcy trustee has intervened.
Bankrupt
prohibited froi.
taking steps to
defeat beneficial
interests of others
in bankrupt's
property.

157. (1) After the bankruptcy has commenced, the
bankrupt may not execute a power of appointment, or any
other power vested in the bankrupt, if the result would be to
defeat or destroy any contingent or other estate or interest
in any property to which the bankrupt may otherWise be
beneficially entitled at any time before the bankrupt's
discharge.
(2) The restriction on the bankrupt in subsection
(1) applies—
(a)

both before and after the bankrupt
obtains a discharge; and

(b) subject to sections 114 and 115
(transactions entered into in good
faith).
Responsibility of
bank to notify
bankruptcy trustee
of bankrupt's
account.

158. (1) As soon as practicable after becoming aware
or forming s reasonable suspicion that a customer is an
undischarged bankrupt, a bank shall—
(a)

notify the bankruptcy trustee of any
account that the customer holds with
the bank; and

(b) not pay any money from the account,
unless subsection (2) applies.
(2) The bank may pay money out of the account
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if—
(a) the bank is authorised by an order of
the Court or instructed by the
bankruptcy trustee to do so; or
(b) the bank has notified the bankruptcy
trustee of the account and has not,
within one month after the notification,
received any instructions from the
bankruptcy trustee.
(3) At the same time as the bank notifies the
bankruptcy trustee under subsection (1)(a), it shall inform
the customer that it has notified the bankruptcy trustee in
accordance with subsection (1).
(4) A bank that—
(a) without reasonable excused, fails to
comply with subsection (1)(a) or (3);
Or

01) contravenes suuccuon (1)(b),
commits an offence and on conviction is liable to a fine not
exceeding two million shillings.
Official Receiver
entitled to require
bank to search
records relating to
bankrupt's account

159. (1) The Official Receiver may, by notice, require
a bank to search its account records by comparing the
names of its customers with the names (including any
aliases) of undischarged bankrupts specified in the notice or
in a list that is attached to it.
(2) Within seven clays after receiving the notice,
the bank shall search its account records and provide the
Official Reciever with written results of the search in so far
as the search reveals the names of undischarged bankrupts
specified in the notice or list.
(3) If a bank fails to comply with subsection (2),
the Official Reciever may make an application to the Court
for an order under subsection (4).
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(4) On the hearing of an application made under
subsection (3), the Court shall, unless it considers that the
Official Receiver's requirement was unjustified, make an
order directing the bank to comply with the requirement.
(5) The bank is entitled to be served with a copy
of the application and to appear and be heard as respondent
at the hearing of the application.
Division 16—Provision allowed for bankrupt during bankruptcy
Bankrupt entitled
to retain certain
assets.

160. (1) A bankrupt may choose and retain as the
bankrupt's own property assets'of a description 'specified in- subsection (2) up to a maximum value determined in .
accordance with subsection (3).
(2) The assets are—
(a)

the bankrupt's necessary tools of trade;

(b)

necessary household furniture and
personal effects (including clothing)
for the bankrupt and the bankrupt's
relatives and dependants; and

(c)

a motor vehicle.

(3 ) The maximum value of those assets are—
(a) in the case of the bankrupt's necessary
tools of trade—the value fixed by the
bankruptcy trustee;
(b)

in the case of necessary household
furniture and personal effects—the
value fixed by the bankruptcy trustee;
and

(c)

a motor vehicle—one million shillings
or, if a greater amount is prescribed by
the insolvency regulations, that
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amount.
Bankrupt may
161. A bankrupt may retain necessary tools of trade
retain certain assets
and
necessary
household furniture and effects that are
with consent of
worth more than the maximum value fixed in accordance
creditors.

with section 160 (bankrupt entitled to retain certain assets),
if the bankrupts' creditors consent to it by an ordinary
resolution passed at a creditors' meeting.
Retention of assets
not to affect rights
ter charge or
alit purchase
transaction.
-

162. (1) . Subject to subsection (2), the retention of an
asset by the bankrupt under section 160 (bankrupt entitled
to retain certain assets) or section 161 (bankrupt may retain
certainessets with consent of creditors) does not affect
rights arising under a valid charge, bailment contract or
credit .purchase transaction in respect of the asset.
.

(2) In relation to. goods that that are in the
possession of the bankrupt under a bailment contract or
credit purchase transaction, the Court may make an order
authorising the bankruptcy trustee to dispose of the goods
as if all the rights of the owner under the contract or
agreement were vested in the bankrupt.
(3) An order under subsection (2) may be
made—
(a) only on the application of the
bankruptcy trustee; and
(b) only if the Court is satisfied that
disposal.of the goods would be in the
overall best interests of the bankrupt's
creditors.
(4) An order under subsection (2) is subject to
the condition that—
(a) the net proceeds of disposal of the
goods; and

(b) any additional money required to be
added to the net proceeds so as to

'
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produce the amount determined by the
Court as the net amount that would be
realised on a sale of the goods at
market value,
be applied towards discharging the amounts payable under
the bailment contract or credit purchase transaction.
Retention
provisions not to'
confer rights to
other assets.

165. The fact that the net value of the assets that the

bankrupt retains is less than the maximum values specified
in section 160 (bankrupt entitled to retain certain assets)
does not give the bankrupt any rights in relation to other
assets in the bankrupt's estate.

Relative or
dependant entitled
to exercise
bankrupt's right to
retain assets.

164. If the bankrupt has died, a relative or dependant of
the bankrupt, who has been approved for this purpose by
the bankruptcy trustee or the Court, may exercise the right
to retain assets under section 160 (bankrupt entitled to
retain certain assets) or section 161 (bankrupt may retain
certain assets with consent of creditors) for the benefit of
the bankrupt's relatives and dependants.

Bankruptcy trustee
may make
allowance to
bankrupt.

165. The bankruptcy trustee may make an allowance
out of the property of the bankrupt to the bankrupt, or to
any relative or dependant of the bankrupt, for the support of
the bankrupt and the bankrupt's relatives and dependants.

Bankruptcy trustee
may allow
bankrupt to retain
Money.

166. (1) The bankruptcy trustee may allow the
bankrupt to retain, for the immediate maintenance of the
bankrupt and the bankrupt's relatives and dependants,
money up to the prescribed limit that the bankrupt has in
the bankrupt's possession or in a bank account when the
bankruptcy commenced.
(2) For the purpose or subsection (1), the
prescribed limit is one hundred thousand shillings or, if a
greater amount is prescribed by the insolvency regulations
for the purposes of this section, that amount.
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Division 17—Powers of bankruptcy trustee and the Court to examine
bankrupt and others
Subdivision 1—Examinatio by ;bankruptcy trustee
Bankruptcy
trustee may
summon bankrupt
and others to be
examined.

167. (1) The bankruptcy trustee may, at any time
before or after a bankrupt's discharge—
(a) serve on any of the persons listed in
subsection (2) a summons to appear
before the bankruptcy trustee or the
Court to be examined on oath in relation
to the bankrupt's conduct, affairs or
property; and
require that person—
(j) to produce and surrender to the
bankruptcy trustee or the Court
any document under that person's
control that relates to the
bankrupt's conduct, affairs or
property; or
(ii) to answer any question put to that
person relating to the bankrupt's
conduct, affairs or property.
(2) The following are the persons referred to in
subsection (1):
(a) the bankrupt;
(b) the bankrupt's Spouse;
(c) a person known or suspected to be in
possession any of the bankrupt's
property or any document relating to the 4
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bankrupt's conduct, affairs or property;
(d) a person believed to owe the bankrupt
money;
(e) a person believed by the bankruptcy
trustee to be able to provide information
regarding(i)

the bankrupt; or

(ii) the bankrupt's conduct, affairs or
property;
(f)

Conduct of
examination of
person summoned
by bankruptcy
trustee.

a trustee of a trust of which the bankrupt
is a settlor or of which the bankrupt is
or has been a trustee.

168. (1) The bankruptcy trustee may examine on oath
the persons summoned for examination in accordance with
section 167.
(2) The bankruptcy trustee shall ensure that the
examination is recorded in writing, and that the person
summoned signs the written record unless excused from
doing so.
(3) If person, without reasonable excuse, refuses
to sign the refusal to sign the written record of the person's
examination before the bankruptcy trustee, the bankruptcy
trustee may report the person's conduct to the Court, in
which case the Court may, if satisfied that the refusal was
unjustified, find the person to be in contempt of the Court.
(4) If a person summoned for examination by the
bankruptcy fails to appear at the appointed time and has no
reasonable excuse, the Court—
(a)

may, on the bankruptcy trustee's
application, by warrant, have the person
arrested and brought before the Court
for examination; and

(b) if it does so, may order the person to
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pay all the expenses arising out of the
arrest and examination before the Court
if it believes that that person's evidence
was required for the purpose of
ascertaining the bankrupt's estate.
Expenses of
person summoned
by bankruptcy
trustee or the
Court.

169. A person who is summoned for examination by the
bankruptcy trusfee(a) is entitled to be paid the expenses
incurred in attending the examination,
not exceeding the amount prescribed by
the insolvency regulations for the
purposes of this section; and
is not obliged to attend the examination
if those expenses have not been paid or
tendered to the • person before the
examination.

Entitlement of
examinee to be
represented.

170. (1) A Person who is examined or questioned at an
examination by the bankruptcy trustee is entitled to be
represented by an advocate.
(2) Such a person may be questioned by the
bankrupt's advocate, and any answers given by the person
form part of the examination.

Creditor may
inspect record of
mamination.

171. A creditor, or the creditor's advocate, is entitled at
any reasonable time to inspect the record of the examination
of a person conducted in accordance with section 168
(conduct of examination of person summoned by
bankruptcy trustee).

Report of
examination not
to be published
without court's

172. (1) A person shall not, without the leave of the
Court, publish a report of—

consent.

.

(a) any examination of a person summoned
for examination by the bankruptcy
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trustee; or
(b) any matter arising in the course of the
examination.
(2) A person who wishes to publish a report of
such an examination or matter may make an application to
the Court for leave to publish it.
(3) On the hearing of an application made under
subsection (2), the Court may give leave for the publication
of a report subject to such conditions (if any) as the Court
may specify.
(4) A person who contravenes subsection (1)
commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding three months, or to
both.
txaminanon
provisions also
apply when
bankruptcy
trustee appointed
interim trustee in
respect of
debtor's property.

173. Sections 167 to 172 also apply when the
bankruptcy trustee has been appointed as interim trustee in
respect of all or part of a debtor's property under section 32
(when debtor may make application for bankruptcy order),
and, for that purpose, references in sections 167 to 172 to
the bankrupt are to be read with as if they were references to
the debtor.

No lien over
bankrupt's
documents and
other records.

174. (1) A person is not entitled as against the
bankruptcy trustee to withhold possession of, or claim a lien
over—
(a)

a document that belongs to the
bankrupt; or

(b) the bankrupt' s business records.
(2) However, a person may claim as a preferential
creditor under paragraph 3(1)(f) of the Second Schedule if
the person—
(a) has performed services in connection
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with the bankrupt's business records or
a document belonging to the bankrupt;
has not been paid, or has not been paid
in full, for those services; and
(c) would, but for subsection (1), ordinarily
have had a lien over the business
records or document.
(b)

(3) The limit to which the person can claim as a
preferential creditor under paragraph 3(1)(f) of the Second
Schedule is ten percent of the total value of the services
specified in subsection (2), up to a maximum amount of two
hundred thousand shillings.
Offences relating
to conduct of
examinations by
bankruptcy •
trustee.

175. (1) A person who, without reasonable excuse—

(a) fails to comply with a summons attend
the public examination of a bankrupt as
required by section 167(1);
(b) fails without reasonable excuse to
produce a document that the person is
required to produce as required by
section 167(1)(b)(i);
(c) fails to answer a question as required by
section 167(1)(b)(ii); or
(d) in putporting to, answer such a question,
gives an answer that the person knows,
or ought reasonably to know, is false or
misleading in a material respect,
commits an offence and on conviction is liable to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.
(2) A person who is questioned under section
167(1)(b)(ii) shall answer all questions put to the person in
relation to the bankrupt's conduct, affairs and property to the
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extent that the person is able to do so.
(3) A person is not excused from answering a
question because the question may incriminate or tend to
incriminate the person.
(4) Except as provided by subsection (5), a
statement made by a person examined or questioned under
section 167(1)(b)(ii) in response to a question put to the
person in the exercise of a power conferred by this Part is
not admissible in criminal proceedings against the person.
(5) Such a statement is admissible in any such
proceedings if—
(a) the person was examined or questioned
under oath and is charged with an
offence under—

(i)

.

section 107 of the Penal Code
(perjury and subornation of
perjury); or

(ii) section 114 of that Code (false
swearing); or

(b) the statement was made by the bankrupt
and the bankrupt is charged with an
offence under subsection (1)(c) or (d).

Subdivision 2—Public examination before the Court
Court to hold
public
examination if
banlcrilptcy
trustee or
creditors require

176. (1) At any time before an absolute order for a
bankrupt's discharge is made—

(a) the bankruptcy trustee; or
(b) if a ordinary resolution has been passed
at a creditor's meeting seeking the
public examination , of the bankrupt
before the Court—any of the creditors
t s

a
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concerned,
may make an application to the Court for an order that the
bankrupt be publicly examined beforthe Court.
(2) On the hearing of an application made under
subsection (1), the Court shall, subject to subsection (3),
make an order directing the bankrupt to be publicly
examined before the Court and shall fix a time and date for
the holding of the examination. The date must not be earlier
than fourteen days from the date of the order unless the
Court is of the opinion that there are compelling reasons for
holding the examination sooner.
(3) The Court shall reject a copy of a creditors'
ordinary lodged under subsection (1) unless it is
authenticated by either the bankruptcy trustee or the
chairperson of the meeting at which the resolution was
passed.
Bankruptcy
trustee to serve
notice of
examination on
bankrupt.

177. (1) 4.s soon as practicable after the Court has
made an order under section 176, the bankruptcy trustee
shall serve a copy of the order on the bankrupt.

( 25

At least seven days before_ the date fixed for
holding the examination, the bankruptcy trustee shall—
(a) publish a notice advertising the
examination(i)

once in the Oazette; and

(ii) once in at least two newspapers
circulating in the area in which the
bankrupt resides; and
(b) send a noticg to each creditor a notice
giving details of the time, date and place
of the examination.
Bankruptcy
trustee to lodge
report with the

178. Before the public examination of a bankrupt before,
the Court begins, the bankruptcy trustee shall lodge with the
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Court before start
of examination.

Court a report on—
(a) the bankrupt's estate;
(b) the bankrupt's conduct; and
(c) all other matters of which the Court
should be informed.

Conduct of public
examination
before the Court.

179. (1) At the time and date fixed by the Court for
holding the public examination of a bankrupt, the bankrupt
shall attend the examination, and may be examined as to the
bankrupt's conduct, affairs and property.
(2) At theexamination, the following persons may
examine the bankrupt:
(a) the bankruptcy trustee, or an advocate
for the bankruptcy trustee;
(b) a creditor who has proved a claim, or an
advocate for the creditor.
(3) A person examining the bankrupt shall
examine the bankrupt on oath.
(4) At the examination, the bankrupt shall—
(a) produce all documents relevant to the
examination that the person conducting
the examination requires the bankrupt to
prodube; and
(b) answer all questions that that person
asks the bankrupt or that the Court
allows the bankrupt to be asked.
(5) The bankrupt is not entitled to advance notice
of who wilPask the questions or what the questions will be.

Bankruptcy
trustee to ensure
record of
examination is
kept.

180. (1) On the holding of a public examination of a

bankrupt before the Court, the Court shall ensure that a
written record is made of the examination.
(2) The Court shall also ensure that the record of
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the examination—
(a) is read over to the bankrupt; and
(b) is made available for inspection at all
reasonable times by the bankrupt's
creditors or their advocates.
(3) If required by the Court to do so, the bankrupt
shall sign the record of the examination.
(4) A bankrupt who, without reasonable excuse,
fails to comply with a request made under subsection (3) is
in contempt of the Court
When
examination ends.

181. (1) The public examination of a bankrupt ends
when the Court makes an order declaring that the
examination is ended.
(2) The Court may make an order declaring that
the examination has ended only if it is satisfied that the
bankrupt's conduct, affairs • and property have . been
sufficiently investigated and that the investigation is
complete.

Consequence of
bankrupt's failing
to attend
examination:

182. If the bankrupt does not appear for the examination
at the appointed time and has no reasonable excuse—
(a) the Court may, either on the bankruptcy
trustee's application or its own
initiative, by warrant, have the bankrupt
arrested and brought before the Court
for examination; and
kb) the Court may order the bankrupt to pay
all the expenses arising out of the arrtost
and examination before the Court, if it
believes that the banIcrupt's evidence
was necessary for the purposes of
ascertaining the bankrupt's estate.
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Bankrupt entitled
to be paid
expenses for
attending
examination.

A bankrupt is entitled to -be paid such expenses
for attending a public examination before the Court as are
prescribed by the insolvency regulations for the purposes of
this section.
(2) If the relevant expenses have not been paid or
tendered to the bankrupt, the bankrupt person is not obliged
to attend the examination.

Power to extend
examination
companies
controlled by
bankrupt and
bankrupt's
_associates.

184. (1) If authorised by the Court, the bankruptcy
trustee or a person appointed by that trustee may exercise
the powers specified in subsection (2) in relation to a
company with which the bankrupt is associated or 'a
partnership of which the bankrupt is a member.
(2) The powers referred to in subsection (1) are
the powers—
(a) to examine the documents of the
company or partnership; and
(b) to examine—
(i) any past or present officer,
employee or member of the
company about the affairs of that
body; or
(ii) any past or present member or
employee about the affairs of the
partnership.
(3) The bankruptcy trustee shall ensure that a
record of the examination of a person under subsectio
(2)(b) is recorded in writing, and the person examined signS
the written record unless for good reason the bankruptcy
trustee excuses the person.from doing so.
(4) For the purposes of this section, a company is
associated with the bankrupt if the bankrupt is an officer or
employee of the company or is in a position to appoint or

183. (1)
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control the appointment of its directors.
No privilege
against selfincrimination, but
statements not
generally
admissible in
criminal
proceedings
against their
maker.

185. (1) A person (including the bankrupt) who is
examined or questioned at a public examination of a
bankrupt shall answer all questions put to the person in
relation to the banlcrupeseonduct, affairs and property to the
extent that the person is able-to do_ so.

(2) A person is not excused from answering a
question because the question may incriminate or tend to
incriminate the person.
(3) Except as provided by subsection (4), a
statement made by a person examined or questioned under
this Part in response to a question put to the person in the
course of the public examination of a bankrupt is not
admissible in criminal proceedings against the person.
(4) Such a statement is admissible in any such
proceedings if—

r.2,.„ 63.

°Maces relating
to examinations
of bankrupts.

(a) the person was examined or questioned
under oath and is charged with an
offence under(i) section 107 of the Penal Code
(perjury and subornation of
perjury); or
(ii) secVix: 114 of that Code (false
swearing); or
(b) the statement was made by the bankrupt
and the bankrupt is charged with an
,offence under section 186( Xc) or (d)
(refusal to answer questions or giving
false or misleading answers).
186. (1) A person who, without reasonable excuse—
(a) fails to attend an examination as
required by section 179(1);
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(b) fails to deliver a document as required
under section 179(4)(a);
(c)

fails to answer a question as required
under section 179(4)(b); or

(d) in purporting to answer such a question,
gives an answer that the person knows,
or ought reasonably to know; is false or
misleading in a material respect,
commits an offence and on conviction is liable to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.
(2) The fact that a bankrupt may be charged with,
tried for and convicted of an offence under subsection-(1)
does not prevent the Court from punishing the bankrupt for
contempt of the Court.
Entitlement of
examinee to be
represented..

187. (1) A person (including the bankrupt) who is
examined or questioned at a public examination • of a
bankrupt is entitled to be represented by an advocate.
(2) Such a person may be questioned by the
bankrupt's advocate, and any answers given by the pprson
form part of the examination.
Division 18—Status of bankrupt's contracts

Bankruptcy
trustee may
continue or
disclaim
bankrupt's
contracts entered
into before
bankruptcy
commenced.

188. If a bankrupt is a party to a contract, the
bankruptcy trustee may—
continue the contract, subject to the
terms of the contract and all relevant
rules of law; or
if the contract is onerous property for
the purposes of section 118 (bankruptcy,
trustee may disclaim onerous
property)—disclaim it under that

.

The inglAwycy Bi11, 2O!4.

557

.

section.
ceded by
othercanoed;

to a
189.A ) T ; ction applies On otr
he.
contract to whipixthe
is a p
in .accordance with
a. term4
tes the con
consgineUrre
PtCY(2 Y 1170WeetiVe of what the contract
PaLrect9Iver such amoupt
nef„; tom Court conk
amount may not
is acconiFJ.
;

,

is as follomp:
Q, NY*

the

A is theamount to
pUrpose s
is Ag ainclmoutya

(a):. tac aqitounj. paid

Trafogiuktwaltit

190;
PAY of

sesti

aPPlies to-4

falvme

(a) to a person who is or
s
uently 4. eat!

(4),, tgthe order Odle persprg.
aSa4Plee, Or

to the

558

The Insolvency Bill, 2014

assignee, from the person.
(2) The payment or delivery is a good discharge to
the person who made the payment or delivery if—
(a)

the payment or delivery was made
before the bankruptcy of the person
referred to in subsection (1)(a) was
advertised; and

(b) the person making the payment or
delivery satisfies the Court that—
(i)

that person had no knowledge of
the bankruptcy or that an
application for a bankruptcy order
had been made; and

(ii) the payment or delivery was made
in the ordinary course of business
or was otherwise made in good
faith.
Bankrupt's cocontractor may
sue and be sued if
there is a joint
contractual
liability.

191.. If the bankrupt is jointly liable under a contract
with another person, that other person may sue and be sued
on the contract without the bankrupt being joined as a party
to the proceeding.

Bankruptcy
trustee may
recover
advocate's costs.

192. (1). The bankruptcy trustee may recover money
paid by a bankrupt to the bankrupt's advocate for costs in
obtaining a bankruptcy order, except for those (if any)
prescribed for the purpose of this section by the insolvency
regulations.

(2) Subsection (1) applies whether the relevant
payment was made before or after the bankruptcy
commenced.
Division 19—Irregular transactions involving bankrupt
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Application of
Division 19.
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193. (I) This Division applies to the following irregular
transactions by the bankrupt before the bankruptcy
commenced:
(a) an insolvent transaction;
(b) an insolvent charge;
(c) an insolvent gift;
(d) a transaction at undervalue;
(e) a contribution by the bankrupt to the
property of another person.
(2) The general effect of this Division is—
(a) to enable irregular transactions of the
kinds listed in subsection (1Xa) to (c) to
be cancelled on the initiative of the
bankruptcy trustee; and
(b) to enable that trustee, in appropriate
cases, to recover property or money from
a party to an irregular transaction with
the bankrupt.

Power to extent
certain periods
specified in this
Division.

194. For the purposes of this Division, a two year period
or a six months period referred to in this Division can be
extended—
(a) in the ease of a bankruptcy order made
on a creditor's application--by- the
period between the time when the
application was served on the bankrupt
and the time when the bankruptcy order
was made; and
(b) in the case of a bankruptcy ordir made
on the bankrupt's own application while
a creditor's application was pending—by
the period between the time when the
creditor's application was served on the
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bankrupt and the time when the
bankruptcy order was made.
Insolvent
transactions may
be cancelled by
bankruptcy
trustee.

Meaning of
insolvent
transaction for
purposes of
sections 195.

195. A transaction by a bankrupt can be cancelled on the
bankruptcy trustee's initiative if it—
(a)

is an insolvent transaction; and

(b)

was made within two years immediately
before the bankruptcy commenced.

196. (1) For the purposes of sections 195, a transaction
is an insolvent transaction by a bankrupt if it—
(a)

is entered into or made at a time when
the bankrupt is unable to pay the
bankrupt's debts; and

(b)

enables a creditor to receive more
towards satisfaction of a debt by the
bankrupt than the creditor would receive,
or would be likely to> receive, in the
bankruptcy.

(2) Any of the following actions by a bankrupt is a
transaction for the purpose of subsection (1):
(a)

conveying or transferring the bankrupt's
property;

(b)

giving a charge over the bankrupt's
property;

(c)

incurring an obligation;

(d)

undergoing an execution process;

(e)

paying money (including money paid in
accordance with a judgment or an order
of a court);
any other act done or omitted to be done
for the purpose of entering into such a
transaction or giving effect to it.
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197. For the purposes of section 195, a transactionihat
was entered into within the six months before a bankrupt is
adjudged bankrupt is presumed, until the contrary is prayed,
to have been made at a time when the bankrupt is unable to
pay the bankrupt's debts.
.

When series of
transactions
are
•
to*
sin e
transaction.

198. (1) This section applies if a series of transactions
nude for commercial ptuposes forms an integral part of a
Wag business relationship (such as a running account)
between a
pt soda creditor in circumstances inmhich,
during the course of the, relationslup, the level of the
bankrupesact indebtedness to the creditor is increased and
d. from time. time,
(2) For the-purposes of subsection (1), it does not
matter whether moms other than the bankrupt or the
creditor are parties to any of the transactions.
(3) 'When thi4 section 'applies—
(a) section 195 applies in relation to all of
. the dons forming part , of the
relationship as if they together formed a
transaction; and
(b) any particular transaction of the series
referred to in subsection ,(1) may be
treated as an insolvent transaction that
can be cancelled by the bankruptcy
trustee only if the effect of applying that
-...section as provided by paragraph (a) is
.:that the single transaction referred to in
that paragraph is treated as> an insolvent
'transaction that can be cancelled by the
banicruptcy trustee.

,

-

Insolvent
charges can be
cancelled
. : • on
bankruptcy

199. A charge over any property of a bankrupt can be
cancelled onthe bankruptcy trustee's initiative if--(i)'' the charge was created within the two
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years immediately before the bankruptcy
commenced; and

trustee's
initiative.

(b) immediately after the charge was given,
the bankrupt was unable to pay the
bankrupt's due debts.
Charge for new
consideration or
replacement
charge not
affected.

200. (j) A charge may not be cancelled under section
199 (insolvent charges can be cancelled on bankruptcy
trustee's initiative) if it secures—
(a) money actually advanced or paid;
(b) the actual price or value of property sold
or transferred; or
(c)

any other valuable consideration given,

in good faith by the secured creditor to the bankrupt at the
time when, or at any time after, the charge was created.
(2) A charge may not be cancelled under section
199 if the charge is a replacement for an earlier charge that
was given by the bankrupt more than two years before the
bankruptcy commenced, except to the extent that—
(a) the amount secured by the substituted
charge is greater than the amount that
was secured by the earlier charge; or
(b) the value of the property that was subject
to the substituted charge at the date of
substitution was greater than the value of
the property subject to the earlier charr
at that date.
Presumption that
bankrupt unable
to pay due debts.

201. A bankrupt who gave a charge within the six
months immediately preceding the commencement of the
bankruptcy is presumed, until the contrary is proved, to haVe
been unable to pay the bankrupt's debts immediately after the
charge was created.
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Charge for
unpaid purchase
price given after
saletof property.

202. If, in relation to property purchased by a bankrupt,
the bankrupt has given to the seller a charge over the property
within the two years immediately preceding the bankruptcy,
section 199 (insolvent charges can be cancelled on
bankruptcy trustee's initiative) does not affect the charge to
the extent that it secures unpaid purchase money (whether it
is unpaid in relation to the property over which the charge is
given or some other property), but only if the charge was
given not more than fourteen days after the date of the sale of
the property to the bankrupt.

Appropriation of
payments by
bankrupt to
secured creditor.

203. (1) This section applies if the bankrupt has made a
payment or payments to a secured creditor after the bankrupt
has given a charge to which section 201 (charge for new
consideration or replacement charge not affected) Or section
202 (charge for unpaid purchase price given after sale of
property) applies.
(2) The bankruptcy trustee shall credit the
bankrupt's payment or payments (as far as is necessary)
towards—
(a) repayment of the money actually
advanced or paid by the secured creditor
to the bankrupt when or after the
bankrupt gave the charge;
(b) payment of the actual ,price or value of
property sold or supplied by the secured
creditor to the bankrupt when or after the
bankrupt gave the charge; or
(c) payment of any other liability of the
bankrupt to the secured creditor in
respect of any other valuable
consideration given in good faith when
or after the bankrupt gave the charge. (3) This section does not apply to payments
received by a bank in good faith in the ordinary course of
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business and without negligence.
204. A charge given by the bankrupt under an agreement

Charge agreed
before specified
period not to be
cancelled.

to give the charge that was made before the two year
immediately before the bankruptcy is not liable to be
cancelled under section 199 (insolvent charges can be
cancelled on bankruptcy trustee's initiative).

Insolvent gifts
made within two
years before
bankruptcy can
be cancelled.

205. A gift made by a bankrupt to another person can be
cancelled on the bankruptcy trustee's initiative if the
bankrupt made the gift within the two Airs immediately
preceding the commencement of the baidiruptcy.
cip,

Gift by bankrupt
between two and
five years before
bankruptcy can
be cancelled by
bankruptcy
trustee if
bankrupt was
unable to pay
debts.

206. (1) A gift by a bankrupt to another person can be
also cancelled on the bankruptcy trusteiViriltiati4ift(a) the bankrupt made the gift during the
period of three years beginning five
years, and ending two years, before the
commencement of the bankruptcy; and
(b) at the time when the gift was made, the
bankrupt was unable to pay the
bankrupt's debts.
(2) A bankrupt is presumed to have been unable to
pay the bankrupt's debts for the purpose•of subsection (1)(b)
unless the person claiming the gift proves that—
(a) immediately after the gift was made; or
(b) at any later time before the
commencement of the bankruptcy,
the bankrupt was able to pay the bankrupt's debts without the
aid of the property of which the gift was composed.

Procedure for
cancelling
irregular
transactions.

,

207. (1) The procedure set out in this section applies to

the following irregular transactions:
(a) an insolvent transaction;

vency Bi#,2014
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-(b) winsolvent charge;
(c)
irhsolvegt gift;
(d) -any other transaction of a
.44*Pribed• by the insolyenc7
PuTeses of this section.
f
(2),> batheuptcy • trustee wile wikhes tc 1.incel an
irregular trantocticia to which this section applies shall—'
(a) . lodge a notice with the Court that
complies 1,vith subsection (3); and
serve the notice on= (iy the other party to thg trapsact on;
and
.

auypther party km whom the
tcy, trustee intends to
recover.
(3) A.notiCC. compli es with this
on if it—
(a) >is in:writing;
(b) states the bankruptcy trustee's postal and
street addresses and e-mail address (if
MY);
(c)_ speFiftes thf igegular transaction to be
dwelled;
(d) descaibes the, property, or states the
amount, that the bankruptcy trustee
wistie&M recover;
includes a. statement, that the person
in the notice may object to the
cancellation of the transaction by
g to the bankruptcy trustee a
ice of objection to be received by the
btinicruptcy trustee at that trustee's
postal, street or email address within
twenty-one days: after service on that
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person of that trustee's notice;
(f) states that a person making an objection
is required to specify the reasons for the
objection;
(g)

states that the transaction will be
cancelled as against the person named in
the notice if that person does 7) object;
and

(h) states that if the person named in the
notice does object, the bankruptcy
trustee may apply to the Court for the
transaction to be cancelled.
(4) An irregular transaction is automatically
cancelled in relation to a person on whom the bankruptcy
trustee has served a bankruptcy trustee's notice, if the person
has not objected by sending to the bankruptcy trustee, a notice
of objection that is received by the bankruptcy trustee at that
trustee's postal, street or email address within twenty-one
days after the bankruptcy trustee's notice has been served on
that person.
(5) The bankruptcy trustee may disregard a notice
of objection that fails to specify the reasons for the objection.
(6) The Court may, on the application of the
bankruptcy trustee, cancel an irregular transaction that is not
automatically cancelled by subsection (4).
Court may order
retransfer of
property or
payment of an
equivalent value.

208. (1), On the cancellation of an irregular transaction
under which property of the bankrupt, or an interest in
property of the bankrupt, was transferred, the Court may
make an order—
(a) for the retransfer to the bankruptcy
trustee of the property or interest in the
property; or

(b)

for payment to the bankruptcy trustee of

such amount as the Court considers
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appropriate, but the amount may not be
greater than the value of the property, or
interest in the property, at the time when
the transaction was cancelled.
(2) The Court may make any other order for the
purpose of giving effect to an order under subsection (1).
(3) An order under subsection (1) is in addition to
any other rights and remedies available to the bankruptcy
&lid this section does not affect those rights and
dies.
'-- 1,1"mits on what
can be
recovered,

209. The Court May not make an order under section 208
(Court may order retransfer of property or payment of value)
against a person if the person proves that when the person
received the property or interest in the property=

(a) the person acted in ay•od faith;
(b) a reasonable pan in the same position
would not have suspected that(i) in the case of an insolvent gift ---:the
bankrupt was, or would become,
unable to pay the bankrupt's debts
without the aid of the property that
the gift is composed of; or
(ii) in the case of any other irregular
transaction of a kind to which _
section 207 applies—the bankrupt
was, or would become, unable to
pay the bankrupt's due debts; and
(c) the person gave value for the property or
interest in the property or altered the
person's position in the reasonably held
belief that the transfer of the property or
interest in the property to the person was
valid and would not be cancelled.
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Bankruptcy
trustee may
recover
difference in
value if
transaction is
found to be
under value.

210. (1) Under section 211 (Court may order recipient
of bankrupt's contribution to property of another to pay value
to bankruptcy trustee), the bankruptcy trustee may recover
from a party to a transaction with the bankrupt an amount
calculated in accordance with the following formula:
A=BC
where—
A is the amount to be calculated;
B is the value that the party received
from the bankrupt under the
transaction; and
C is the value (if any) that the bankrupt
received from the party under the
transaction.
(2) Iri this section and in section 211, "transaction"
includes the ging of a guarantee by the bankrupt.
(3) The bankruptcy trustee may recover from the
party the amount calculated under subsection (1) if—
(a) the bankrupt entered into the transaction
with the party within the two years
immediately before the bankruptcy
commenced; and
(b) either(i) the bankrupt was unable to pay the
bankrupt's debts when the
transaction was entered into; or
(ii) the bankrupt became unable to pay
the bankrupt's: debts as a result of
having entered into the transaction.

Court may otxter
fteipie ►t Of
banlaupt's

(1) The bankruptcy trustee may make an
application to the Court for an order directing the recipient of

.

211.
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corttirlbutitinte
ProPtitte
ancitherte pay
vetite. to
berilattpley
trustee.

a coutribuIiJjtlw bankruptto the recipient's

ety1

pay the value of the contribution to the bankruptcy trustee.
(4 On the hearing on an application made under
subsection (1), the Court may make the order sought but only
if satisfied that—
(a) th
amount in ,money or money's worth for
the contribution;
value of the b ank
reduced by the contribution; and
made the contribution—

within the two years
, g
the imam
withht the 'five years intniediately
befct thatiOnunentettietit, •suvithe
ntla tibt able--terprove.that<
either -at thilime of
the'ernitriblitidtt bratnitylater dine
befiire -that cornmencentent, was
able to pay the bankmpt's &Ms'
Without the edit contribution:
(3). For the purposes of this section and'section-21 2
(Court's - *merit in relation • to bankrupt's conlilbittkin to
*Woes a bankrupt has made a contribution to
the tee ' A`ipteiltaitikirthe haitirtmt hasbuildings on; or othisvVise
proved, land: or any other property of
tittreeiplent;
(blY Might land or any ether property in , die'
recipient's name;
CO'

'did:money tb ,bby land: of any°titer
in the reeipibitrg-hatild Of Ott the
behidt or
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(d) paid instalments for the purchase of, or
towards the .purchase of, land or any
other property in the recipient's name or
on the recipient's behalf.
Court's powers
in relation to
bankrupt's
contribution to
recipient's
property.

212. (1) The Court may—
(a) ascertain the value of the bankrupt's
contribution (including any payments of
legal expenses, interest, rates, and other
expenses or charges) for the purposes of
section 211 (Court may order recipient
of bankrupt's contribution to property of
another to pay value to bankruptcy
trustee); and
(b) order the recipient to pay an amount
equal to that value to the bankruptcy
trustee.
(2) The Court may order the recipient to pay less
than the value of the contribution, or refuse to order the
recipient to pay anything, if—
(a) the recipient acted in g2nd faith and has
altered the recipient's position in the
reasonably held belief that the bankrupt's
contribution was valid and that the
recipient would not be liable to repay it
in full or in part; or
(b) in the Court's opinion, it is unfair that
the recipient should repay all or part of
the contribution.
(3) If the Court orders the recipient to repay the
bankrupt's contribution or a part of it, it may also (in the
same or a subsequent order)—
(a) direct the bankruptcy trustee to sell the
whole or part of the relevant property,
and to convey or transfer it to the
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purchaser; and
(b) make vesting and other orders that are
necessary for the sale and transfer of the
ProPertY.
How bankruptcy
trustee is to use
repayment of
bankrupt's
contribution to
ProPertY.

213. (1) The bankruptcy trustee shall apply
(a)

the money repaid under section 211 by
the recipient of a contribution by the
bankrupt to property; or

(b)

the proceeds of sale of that property,

by taking the steps specified in subsection (2) in the order
specified in that subsection.
(2) The steps to be taken by the bankruptcy trustee
are as follows:
Step 1: The bankruptcy trustee shall keep as
-:much of the proceeds as the
bankruptcy trustee needs, when
added to the other assets in the
bankrupt's estate, to pay the creditors
in full (including interest);
Step 2: if there is a surplus after the creditors
have been paid in full, the
bankruptcy trustee shall pay as much
of the surplus to the recipient of the
property to which the bankrupt has
contributed as was repaid under
section 211;
Step 3 The bankruptcy trustee may not pay
anything to the bankrupt without
having taken steps 1 and 2.
Division 20—Processing of creditors' claims against bankrupt's estate

572
Interpretation:
Division 20.
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214. (1) For the purposes of this Division, a creditor's
claim is a document that a creditor submits to the
bankruptcy trustee for the purpose of proving the debt.
(2) A debt is proved when it is allowed by the
bankruptcy trustee.

What debts are
provable debts.

215. (1) For the purpose of this Division, a provable
debt is a debt or liability that the bankrupt owes—
(a)

at the commencement of the
bankruptcy; or

(b) after that commencement but before
discharge, because of an obligatic
incurred by the bankrupt before that
commencement.
(2) A fine, penalty or other order made by a court
ordering the payment of money that has been made
following a conviction—

Procedure for
proving debt:
creditor to submit
claim form.

(a)

is not a provable debt; and

(b)

is not discharged wiien the bankrupt is
discharged from bankruptcy.

• 216. (1) A creditor (including a creditor who has a
preferential claim) who wishes to claim in the bankruptcy
shall submit a creditor's claim to the bankruptcy trustee
before the deadline for submitting claims.
(2) Such a claim must be in the form prescribe
by the insolvency regulations for the purposes of db.,section.
(3) For the purpose of subsection (1), the deadline
is either—
(a) the time specified by the bankruptcy
trustee by notice given to the creditor;
Or
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(b) the time specified in a notice specified
in an advertisement published by the
bankruptcy trustee in the prescribed
manner.
(4) In submitting a claim, a creditor shall comply
with the procedure and formalities (if any) prescribed by the
insolvency regulations.
(5) The creditor is required to bear the costs of
proving the debt, unless the Court makes an order as to the
creditor's costs under section 224.
(6) The creditor may amend or withdraw the
claim, but an amended claim has to comply with the
formalities prescribed for the original claim.
Bankruptcy
trustee required to
examine
creditor's claim.

217. (1) The bankruptcy trustee shall examine each
creditor's claim and the grounds of the debt, unless of the
opinion that no dividend will be paid to creditors.
(2) As soon as practicable after examining a
claim, the bankruptcy trustee shall do one or more of the
following:
(a)

wholly or partly allow the claim;

(b) wholly or partly reject the claim;
(c)

Bankruptcy
ustee to give
'---dieclitor notice of
grounds of
rejection.
Bankruptcy
trustee's power to
obtain Evidence of
debt.

require further evidence in support of
the claim or an item contained in it.

218. As soon as practicable after rejecting a creditor's
claim, or a part of it, the bankruptcy trustee shall give the
creditor a notice rejecting the claim or part and specifying
the grounds for the rejection.
219. (1) The bankruptcy trustee may summon for
examination, and examine (on oath or otherwise), any of the
following persons:
(a) a person who has submitted k creditor's
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claim;
(b)

a person who has made a declaration or
statement as part of a creditor's claim;

(c)

a person who is capable of giving
evidence concerning a creditor's claim
or the debt to which the claim relates.

(2) If a person who has been summoned under this
section fails to attend, or attends but refuses to be sworn or
give evidence, and has no reasonable excuse for doing so,
the Court, on the bankruptcy trustee's application may—

Notice by
bankrupt or
creditor to
bankruptcy
trustee to allow or
reject creditor's
claim.

(a)

may issue a warrant directing the person
to be arrested and brought before the.
Court for examination; and

(b)

if the Court believes that the person's
evidence was relevant to deciding
whether a creditor's claim should be
allowed or rejected—make an order
directing the person to pay all or a
specified part of the expenses
attributable
to
the
arrest
and
examination.

220. (1) The bankrupt or any creditor may give the
bankruptcy trustee notice to allow or reject a creditor's
claim.
(2) If the bankruptcy trustee has not made a
decision allowing or rejecting the creditor's claim within
fourteen days after receiving the claim, the creditor or the- -bankrupt may apply to the Court for an order under
subsection (3).
(3) On the hearing of an application made under
subsection (2), the Court shall—
(a) if it finds the claim to be substantiated
or partly substantiated—make an order
allowing the claim or partly allowing
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the claim; or
(b) if it finds that the claim is wholly or
partly unsubstantiated—make an order
rejecting or partly it,
and in either case may make such other order of an ancillary
nature as it considers appropriate.
Court may cancel
creditor's claim.

221. (1) The Official Receiver, the bankrupt or a
creditor may make an application to the Court for an order
under subsection (2) on the ground that the bankruptcy
trustee improperly allowed a creditor's claim.
(2) On the hearing of an application made under
subsection (1), the Court may make an order cancelling the
creditor's claim or reducing the amount claimed, if it
considers that the claim was improperly allowed or was
improperly allowed in part.

Power of court to
quash or vary
bankruptcy
trustee's decision
rejecting
creditor's claim.

222. (1) A creditor whose claim has been rejected by
the bankruptcy trustee may apply to the Court to make an
order under subsection (3).
(2) An application can be made only within
twenty-one days after the creditor receives the bankruptcy
trustee's notice of rejection of the claim, or within such
extended period as the Court may allow.
(3) On the hearing of an application made under
subsection (1), the Court shall—
(a) if it considers that the bankruptcy
trustee's
decision
was
wholly
justified—confirm the decision; or
(b) if it considers that the decision was only
partly justified—confirm the decision as
to that part and quash the rest of the
decision,
but if it consider that the decision was wholly unjustified, it

.
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shall quash the decision.
(4) A creditor has no right to prove for a debt that
has been rejected by the bankruptcy trustee, unless the
creditor has made an application under this section.
Applications to
the Court in
relation to
creditor's claim:
who the parties to
the proceedings
are.

223. (1) This section applies to an application made
under section 220, 221 or 222.
(2) If the applicant is not the bankruptcy. trustee,
the applicant shall serve a copy of the application on the
bankruptcy trustee as a party to the proceeding.
(3) If the applicant is not the bankrupt or
creditor who is affected by the decision of the bankruptcy
trustee, the applicant shall serve a copy of the application on
the bankrupt or that creditor.
(4) On being served with a copy of the
application, the bankrupt or creditor may give notice to the
Court that the bankrupt or creditor wishes to appear and be
heard at the hearing and, on doing so, becomes a party to the
proceeding.

Court may make
order as to costs.

224. On the hearing of an application made under
section 220, 221 or 222, the Court may, if it considers it
appropriate NI do so, make an order—
(a)

directing specified costs of a creditor to
be added to the creditor's claim;

(b) directing specified costs of a party tthe proceeding to be paid out of tilt.
bankrupt's estate; or
(c)

Secured creditor's

p

irons ip

rcthlaatti°isn

directing specified costs to be paid by a
specified party to the proceedings (other
than the bankruptcy trustee).

225. (1) If the property of a bankrupt is subject to a
charge, the creditor who holds the charge may choose an
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option specified in subsection (2).
(2) The options are as follows:
(a)

Option I: to realise the property by
having it sold (but only if the creditor is
entitled to do so under the terms of the
charge); or

(b)

Option 2: to have the property valued
and prove in the bankruptcy as an
unsecured creditor for the balance due
(if any) after deducting the amount of
the valuation;

(c)

Option 3: to surrender the charge to the
bankruptcy trustee for the general
benefit of the creditors and prove in the
banktuptcy as an unsecured creditor for
the whole debt.

Mr

(3) The bankruptcy trustee may, at any -time by'
notice, require a creditor who holds a charge over a
bankrupt's property—
(a)

within twenty-eight days after receipt of
file notice, to choose one of the options
specified in subsection (2); and

(b) if the creditor chooses option 2 or
option 3—to exercise the chosen option
within that period.
(4) A creditor wh6, having been served, with a
notice under subsection (1), fails to comply with the notice
is taken to have surrendered the charge to the bankruptcy
trustee under option 3 for the general benefit of the
creditors, in which case the creditor may prove as an
unsecured creditor for the whole debt.
(5) This section is subject to section 226.
Power of Court to

order disposal of

226. (1) If property of a bankrupt is subject to a
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property that is
subject to a
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security, the bankruptcy trustee may make an application to
the Court for an order under subsection (2).
(2) On the hearing of an application made under
subsection (1), the Court may make an order enabling the
bankruptcy trustee to dispose of the property as if it were not
subject to the security, but only if it is satisfied that the
disposal of the property would be likely to provide a better
overall outcome for the creditors of the bankrupt.
(3) An order under subsection (2) is subject to the
condition that the bankruptcy trustee apply towards
discharging the amounts secured by the security—
(a)

the net proceeds of disposal of the
property, and

(b) any additional money required to be
added to the net proceeds so as to
produce the amount determined by the
Court as the net amount that would be
realised on a sale of the property at
market value.
(4) If an order under subsection (2) relates to more
than one security, the bankruptcy trustee shall apply the
money from the disposal in the order of the priorities of the
securities.
(5) Within fourteen days after an order is made
under subsection (2), the bankruptcy trustee shall lodge a
copy of the order with the Official Receiver for recording in
the public register kept under Division 2 of Part XII.
(6) A bankruptcy trustee who, without reasonable
excuse, fails to comply with subsection (5) commits an
offence and on conviction is liable to a fine not exceeding
five hundred thousand shillings.
Realisation of
property that is
Subject to a
accurity.

227. (1) A creditor who realises property that is subject
to a charge may prove as an unsecured creditor for any
balance due after deducting the net amount realised.
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(2) However, subsection (1) does not apply if the
bankruptcy trustee has accepted a valuation and creditor's
claim under section 230 (bankruptcy trustee's powers when
secured creditor values property subject to charge and
proves for balance).
(3) A secured creditor who realises property
subject to a charge shall account to the bankruptcy trustee
for any surplus remaining after the following amounts have
been paid:
(a) the amount of the debt;
(b) interest payable on the debt up to the
time when it is paid;
(c) any proper payments to the holder of
any other charge over the property.
Valuation of
charge held by
creditor and claim
for balance due.

228. (1) This section applies to if a creditor who holds
a charge over a bankrupt's property has the property valued
and seeks to prove as an unsecured creditor for the balance
due after deducting the amount of the valuation.
(2) The creditor shall ensure that the valuation and
the claim for the balance—
(a) is made in the prescribed creditor's
claim form;
(b) contains full particulars of the valbation
and the debt;
(c) contains full particulars of the charge
(including the date when it was given);
and
(d) identifies the documents (if any) that
substantiate the debt and the charge.

(3) If required to, do so by the bankruptcy trustee,
the creditor shall produce for inspection the documents so
identified.
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(4) Failure to comply with subsection (2), or with
a requirement of the bankruptcy trustee under subsection
(3), renders the creditor's claim invalid.
Offence for
secured creditor
to make false
claim.

229. (1) A person who—
(a)

makes, or authorises the making of, a
claim under section 228 (1) knowing it
to be false or misleading; or

(b) omits, or authorises the omission of, any
matter from a claim under section 228 •
(1) knowing that the omission will make
the claim false or misleading,
commits an offence
(2) A person who is found guilty of an offence
under subsection (1) is liable on conviction to a fine not
exceeding two million shillings or to imprisonment for a
term not exceeding five years, or to both.
Bankruptcy
trustee's powers
when secured
creditor values
property subject
to charge and
proves for
balance.

230. (1) If a creditor who holds a charge over property
of a bankrupt values the property and seeks to prove for the
balance due, the bankruptcy trustee shall—
(a)

accept the valuation and the creditor's
claim; or

(b) reject the valuation and creditor's claim
in whole or in part.
(2) Within fourteen days after receiving a notice
of rejection of the creditor's valuation and claim, the
creditor may submit to the bankruptcy trustee a revised
valuation and creditor's claim.
(3) If the bankruptcy trustee subsequently finds
that a decision rejecting a valuation and creditor's claim was
wrong, the bankruptcy trustee may revoke or amend the
decision.
(4) If the bankruptcy trustee accepts the valuation
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and creditor's claim, the bankruptcy trustee may, at any time,
before the creditor realises the property, redeem the charge
by paying the amount of the valuation to the creditor.
(5) For the purpose of subsection (4), the
bankruptcy trustee accepts the valuation and creditor's claim
if the bankruptcy trustee—
(a) accepts the original or an amended
valuation and creditor's claim; or
(b) accepts a valuation and creditor's claim
after amending or revoking a decision to
reject a valuation and creditor's claim.
Secured creditor
who surrenders
charge may with
leave of the Court
withdraw claim or
submit a new
claim

231. (1) This section applies to a creditor who has
surrendered a charge under option 3 in section 225(2) or is
taken to have surrendered the charge under section 225(4).
(2) The creditor may, with the leave of the Court
or the bankruptcy trustee and subject to the terms that the
Court or that trustee imposes—
(a)

withdraw the surrender and rely on the
charge; or

(b) submit a new creditor's claim under this
Division.
(3) Subsection (2) does not apply if the
bankruptcy trustee has already realised the property that is
subject to the charge.
Bankruptcy
trustee may
estimate amount
of uncertain
creditor's claim.
Application to the
Court to
determine amount
of uncertain

232. If a creditor's claim is subject to a contingency or
is for damages, or if, for some other reason, the amount of
the claim is uncertain, the bankruptcy trustee may estimate
the amount of the claim.
233. (1) If the bankruptcy trustee—
(a) chooses not to estimate the amount of a
creditor's claim in accordance with
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section 232; or
(b) has estimated the amount of the claim
but the creditor is dissatisfied with the
estimate,
the creditor may apply to the Court to make an order under
subsection (2).
(2) On the hearing of an application made under
subsection (1), the Court shall make an order determining
the amount of the creditor's claim.
(3) The bankruptcy trustee is entitled to be served
with a copy of the application and to appear and be heard at
the hearing of the application as respondent.

Creditor's claim
payable six
months or more
after
commencement
of bankruptcy.

234. (1) A creditor's claim that would, but for the
bankruptcy, be payable six months or more after the
commencement of the bankruptcy is taken to be a claim for
the present value of the debt.
(2) The present value of the debt is to be
calculated by deducting interest at the rate prescribed by the
insolvency regulations for the period from the date on which
the bankruptcy commenced to the date when the debt would
be payable.

Bankruptcy
trustee's duty
when mutual
dealings have
occurred between
the bankrupt and
other persons.

235. (1) If there have been mutual credits, mutual debts
or other mutual dealings between a bankrupt and another
person, the bankruptcy trustee shall—
(a) take an account of what is due from the
one party to the other in respect of those
credits, debts or dealings;
(b) set-off an amount due from one party to
the other against an amount due from
the other party; and
(c) allow only the balance of the account to
be proved in the bankruptcy.
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(2) However, a person may not claim the benefit
of a set-off against an amount due from the bankrupt if, at
the time when the credit was given to the bankrupt, the
person knew or had reason to know that the bankrupt was
insolvent.
(3) A creditor of the bankrupt who claims a set-off
shall declare in the creditor's claim form that, at the time
when the creditor gave the bankrupt credit, the creditor did
not know and had no reason to know that the bankrupt was
insolvent.
(4) The bankruptcy trustee shall reject a claim
form that does not comply with subsection (3).
Creditor may
claim prebankruptcy
interest.

236. A creditor may claim interest up to the date on
which the bankruptcy commences—
(a)

in the case of contract debt interest—at
the rate specified in the contract that
provides for interest on the debt; or

(b) in the case of judgment debt interest—at
the rate payable on the debt.
Post-bankruptcy
interest payable at
prescribed rate if
surplus remains.

237. (1) The bankruptcy trustee shall pay interest on all
allowed creditors' claims at the prescribed rate if surplus
assets remain after the bankruptcy trustee has paid the
claims.
(2) The bankruptcy trustee shall pay the interest
from and including the date on which the bankruptcy
commences to the date on which the debt is paid.
(3) If the surplus is not enough to pay the interest
in full on all debts, payment of the interest is to abate
rateably among those debts.
Example:
A and B are the only creditors of the bankrupt, C. A's contract with
C provided for interest of 20 percent but B's contract did not
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provide for interest. C's bankruptcy commenced on 1 July 2s313. At
that date—(1) C owed K.Sh100, 000 plus $10,000 contractual debt
interest; and (2) C owed B K.Sh$200,000 but no interest. A can
prove in the bankruptcy for $110,000 and B for KS200, 000. The
bankruptcy trustee pays their claims in full on 1 July 2014, twelve
months after the commencement of the bankruptcy. If there are
surplus assets after the bankruptcy trustee has paid the claims of A
and B in full, the bankruptcy trustee must use the surplus to pay
interest on both debts for the period from 1 July 2013 to 1 July
2014. If there is enough, and assuming that the prescribed rate is 10
percent, the bankruptcy trustee must pay A K.Sh11,000 and B
KS20,000 in post-the bankruptcy interest. Assume that the
bankruptcy trustee has a surplus of only K.Sh15, 500. In that case A
and B share pro rata, so that A is paid K.Sh5, 500 in post-the
bankruptcy interest, and B is paid $10,000.
Additional postbankruptcy
interest on
contract or

judgment debt if
surplus remains.

238. (1) If there is a surplus after the bankruptcy
trustee has paid post-bankruptcy interest as provided by
section 237, the bankruptcy trustee shall pay additional
interest on allowed proofs for a contract debt or judgment
debt, by making up—
(a)

in the case of a contract debt—the
difference between the prescribed rate
and the rate specified in the contract;
and

(b) in the case of a judgment debt—the
difference between the prescribed rate
and the rate payable on the debt.
(2) The bankruptcy trustee shall pay the additional
interest from and including the date on which the
bankruptcy commenced to the date on which the creditor's
claim is paid.
(3) If the surplus is not enough to pay the
additional interest in full on the creditors' claims that are
eligible for that interest, payment of the interest is to abate
rateably among those claims.
Meaning of

prescribed rate for

239. For the purposes of sections 237 and 238, the
prescribed rate of interest is the rate for the time being
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purposes of
sections 237 and
238.

prescribed by the insolvency regulations for the purposes of
those sections.

Creditor required
to deduct trade
discotmts.

240. A creditor shall deduct from the creditor's claim
any trade discount that the creditor would have given a
debtor if the debtor had not become bankrupt.

Secured creditor
can prove as
unsecured
creditor if security
is void or partly
void.

241. If a creditor's security over assets of the bankrupt
is wholly or partly void under a provision of this or any
other Act, the creditor may prove as an unsecured creditor—
(a) if the security is wholly void—for the
whole of the debt; or
(b) if the security is partly void—to the
extent that the debt is unsecured.

Judgment creditor
may prove for
costs.

242. A person who obtained an order for costs against
the bankrupt before the commencement of the bankruptcy
may prove for the amount of those costs even if that amount
is not fixed until after that commencement.

Company may
prove for unpaid
calls

243. (1) If a bankrupt is, at the commencement of the
bankruptcy, a shareholder of a company (not being a
company that is in liquidation), the company may prove
for—
(a) the amount of unpaid calls on the
before
that
bankrupt
made
commencement in respect of the
bankrupt's shares; and

.•

(b) the value of the liability to calls to be
made during the twelve-month period
after that commencement.
(2) The value referred to in subsection (1)(b) is to
be estimated—
(a) as agreed by the bankruptcy trustee and
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the company; or
(b) if the bankruptcy trustee and the
company cannot agree—as directed by
the Court.
When guarantor
for bankrupt may
prove claim.

244. (1) If, in relation to a bankruptcy—
(a)

a person is, at the commencement of the
bankruptcy, a guarantor of, or is
otherwise liable for a debt of, the
bankrupt; and

(b) the person discharges the debt or
liability (before or after that
commencement),
the person is entitled to the benefit to subsection (3) or (4),
whichever is applicable to the person.
(3) If the creditor of the bankrupt has submitted a
creditor's claim for the debt or liability, the person may
stand in the creditor's place in respect of the claim.
(4) If the creditor has not submitted a creditor's
claim form for the debt or liability—
(a)

the person may prove for the payment
that the person has made as if the
payment were a debt, without disturbing
dividends already paid to the creditor' in
the bankruptcy; and

(b) if the person does so, the person is
entitled to receive dividends paid
subsequently.

Division 21—Distribution of bankrupt's estate
Interpretation:
Division 21.

245. In this Division, "preferential claim" means a claim

in respect of a debt listed in paragraph 2, 3 or 4 of the
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Second Schedule.
Preferential debts:
priority of debts.

246. (1) For the purpose of this Act, a bankrupt's
preferential debts are those specified in paragraphs 2 to 4 of
the Second Schedule and are payable as provided by that
Schedule in priority to the bankrupt's other debts.
(2) °Debts of the bankrupt tin, are neither
preferential debts nor debts to which section 247 (debts
owed to bankrupt's spouse) applies also rank equally
between themselves and, after the preferential debts, are
payable in full unless the bankrupt's estate is insufficient to
satisfy them, in which case they abate in equal proportions
among themselves.
(3) Any surplus remaining after the payment of
the debts referred to in subsection (2) is to be applied in
paying interest on those debts in respect of the periods
during which they have been outstanding since the
commencement of the bankruptcy.
(4) Interest on preferential debts ranks equally
with interest on debts that are not preferential debts.
(5) The rate of interest payable under subsection
(4) in respect of a debt is the rate for the time being
prescribed by the insolvency regulations for the purposes of
this section.
(6) Neither this section nor section 247 limits the
effect of a provision of any written law under which the
payment of any debt or the making of any other payment is,
in the event of bankruptcy, given a particular priority or
required to be postponed.
(7) If, before the commencement of the
bankruptcy, a creditor agrees to accept a lower priority in
respect of a debt than it would otherwise have under this
section, nothing in this section or the Second Schedule
prevents the agreement from having effect according to its
terms.
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Priority ranking
of debts owed to
bankrupt's
spouse.

247. (1) This section applies to bankruptcy debts owed
in respect of credit provided by a person who (whether or
not the bankrupt's spouse at the time the credit was
provided) was the bankrupt's spouse at the commencement
of the bankruptcy.
(2) Those debts—
(a) rank in priority after the debts and
interest required to be paid in
accordance with section 246(3) and (4),
and
(b) are payable with interest at the rate
specified in section 246(5) in respect of
the period during which they have been
outstanding since the commencement of
the bankruptcy.
(3 ) The interest payable under subsection (2)(b)
has the same priority as the debts on which it is payable.

Person who
makes payment
on account of
preferential
creditor to be
subrogated to the
rights of that
creditor.

248. If a payment has been made to a person on account
of a preferential creditor out of money advanced by another
person for that purpose, the other person has, in the
bankruptcy, the same right of priority in respect of the
money so advanced as the preferential creditor would have
if the payment had not been made.

Priority given to
landlord or other
person who
distrains on goods
and effects of
bankrupt

249. (1) If a landlord or other person has distrained on
goods or effects of the bankrupt during the twenty-eight day
period before the bankruptcy commenced, the preferential
claims are a first charge on the goods or effects so
distrained, or the proceeds from their sale.
(2) However, if any money is paid to a claimant
under that charge, the landlord or other person has the same
rights of priority as that claimant.
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Creditors to have
priority over
creditors of joint
bankrupt

250. If a bankrupt is a partner of a firm, any creditor to
whom the bankrupt is indebted jointly with the other
partners of the firm is not entitled to receive money obtained
from the realisation of the bankrupt's separate property until
the claims of all of the other creditors have been paid in full.

Final distribution
of bankrupt's
estate.

251. (1) On realising the bankrupt's estate or so much
of it as can be realised without needlessly protracting the
bankruptcy trusteeship, the bankruptcy trustee shall give
notice either—
(a) of an intention to declare a final
dividend; or
(b) that no dividend, or further dividend,
will be declared.
(2) The bankruptcy trustee shall include in the
notice the prescribed information and a statement that
requires all claims against the bankrupt's estate to be
established by a final date specified in the notice.
(3) The Court may, on the application of any
person, the Court may make an order postponing the final
date.
(4) After the final date, the bankruptcy trustee
shall—
(a) pay any outstanding expenses of the
bankruptcy out of the bankrupt's estate;
and
(b) if the bankruptcy intends to declare a
final dividend—declare and distribute
that dividend without regard to the
claim of any person in respect of a debt
not already proved in the bankruptcy.
(5) After—
(a) paying the interest referred to in section
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237 (post-bankruptcy interest payable at
prescribed rate if surplus remains); and
(b) paying in full the claims referred to in
section 246 (preferential debts: priority
of debts),
the bankruptcy trustee shall pay any surplus to the bankrupt.
(6) Subsection (5) is subject to section 213 (how
bankruptcy trustee is to use repayment of bankrupt's
contribution to property).
Final meeting of
creditors.

252. (1) Subject to this section, if—

(a)

it appears to the bankruptcy trustee that
the administration of the bankrupt's
estate in accordance with, this Division
is for practical purposes complete; and

(b) the bankruptcy trustee is not the Official
Receiver,
the bankruptcy trustee shall summon a final general meeting
of the bankrupt's creditors.
(2) The final general meeting of the bankrupt's
creditors shall—
(a)

receive and consider the bankruptcy
trustee's report of the administration of
the bankrupt's estate; and

(b) determine whether the bankruptcy
trustee should be released under section
77.
(3) The bankruptcy trustee may give the notice
summoning the final general meeting at the same time as
giving notice under section 251(1).
(4) If the final general meeting is summoned for
an earlier date, the bankruptcy trustee shall adjourn the
meeting (and, if necessary, further adjourn the meeting) until
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a date on which the bankruptcy trustee is able to report to
the meeting that the administration of the bankrupt's estate
is for practical purposes complete.
(5) in the administration of the estate it is the
bankruptcy trustee's duty to retain sufficient sums from the
estate to cover the expenses of summoning and holding the
final general meeting.
(6) If—
(a) the bankrupt's estate property consists
of or includes an interest in a dwelling
house that is occupied by the bankrupt
or the bankrupt's spouse or former
spouse; and
(b) the bankruptcy trustee has for any
mason been unable to realise that
P ►PertY,
the bankruptcy trustee may not summon a final general
meeting unless one of the conditions specified in subsection
(6) has been satisfied.
(7) The conditions are as follows:
(a) the Court has made an order under
section 142 imposing a charge on that
property for the benefit of the
bankrupt's estate;
(b) the Court has declined, on an
application under that section, to make
such an order;
(c) the Attorney General has issued a
certificate to the bankruptcy trustee
stating that it would be inappropriate for
such an application to be made.
Division 22—Discharge of bankrupt from bankruptcy

592
Automatic
discharge three
years after
bankrupt lodges
statement of
financial position.
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253. (1) A bankrupt is automatically discharged from
bankruptcy three years after the bankrupt lodged a statement
of the bankrupt's financial position in accordance with
section 50 (bankrupt to lodge statement of financial position
with bankruptcy trustee), but may apply to be discharged
earlier.
(2) However, a bankrupt is not automatically
discharged if—
(a) the bankruptcy trustee or a creditor has
objected under section 255 (objection to
automatic discharge) and the objection
has not been withdrawn by the end of
the three-year period referred to in
subsection (1);
(b) the bankrupt has to be publicly
examined in accordance with section
179 (conduct of public examination
before the Court) and has not completed
that examination; or
(c)

the bankrupt is undischarged from an
earlier bankruptcy.

Effect of
automatic
discharge.

254. The automatic discharge of the bankrupt has the
same effect as if the Court made an order for the bankrupt's
discharge.

Right of creditor
to object to
automatic
discharge.

255. (1) The bankruptcy trustee, the Official Receiver
(if not the bankruptcy trustee) or, with the permission of the
Court, a creditor may object to a bankrupt's automatic
discharge.
(2) The objection must be made in the manner and
form prescribed by the insolvency regulations.
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256. (1) An objection to the automatic discharge of the
bankrupt may be withdrawn in the manner prescribed by the
insolvency regulations.
(2) A bankrupt is automatically discharged on the
withdrawal of the objection if—
(a) the three-year period referred to in
section 253(1) has elapsed;
(b) there is no other objection to the
discharge that has not been withdrawn;
and
(c)

Bankrupt may
apply for early
discharge.

neither section 253(2)(b) nor (c) applies.

257. (1) A bankrupt may at any time apply to the Court
for an order of discharge from bankruptcy.
(2) However, if the Court has previously refused
an application by the bankrupt for a discharge, and has
specified the earliest date when the bankrupt may again
apply, the bankrupt may not make another application
before that date.
(3) The Court shall hear an application made
under subsection (1) in the manner prescribed by section
179 (conduct of examination by the Court).

When bankrupt is
to be publicly
examined before
the Court
, =teeming
—discharge.

258. (1) The bankruptcy trustee shall summon the
bankrupt to be publicly examined before the Court
concerning the bankrupt's discharge if—
(a) the bankruptcy trustee or a creditor has
objected to the bankrupt's automatic
discharge and the objection has not been
withdrawn;
(b) the bankrupt is due for automatic
discharge but is still undischarged from
an earlier bankruptcy;
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(c) the bankrupt has been required to be
publicly examined in accordance with
section 179 (conduct of public
examination before the Court) and has
not completed that examination.
(2) The bankruptcy trustee shall summon the
bankrupt as soon as practicable after the end of the threeyear period referred to in section 253(1).
(3) The provisions of Division 17 (Powers of
bankruptcy trustee and Court to examine bankrupt and
others), so far as relevant, apply with any necessary
modifications to a public examination under this section.
Bankruptcy
trustee to lodge
report with the
Court in specified
circumstances.

259. (1) The bankruptcy trustee shall prepare a report
and lodge it with the Court when—
(a) the bankrupt has applied under section
257 for a discharge; or
(b) the bankruptcy trustee has summoned
the bankrupt to be examined in
accordance with section 258.
(2) The bankruptcy trustee shall include in the
report a comprehensive review of—
(a) the bankrupt's affairs;
(b) the causes of the bankruptcy;
(c) the bankrupt's performance of the
bankrupt's responsibilities under this
Act;
(d) the manner in which, and the extent to
which, the bankrupt has complied with
orders of the Court;
(e) the bankrupt's conduct before and after
the commencement of the bankruptcy;
and
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(f) any other matter that is likely to assist
the Court in making a decision as to
whether or not to discharge the
bankrupt.
When creditor
required to give
notice of
opposition to
discharge.

260. (1) A creditor shall give to the bankruptcy trustee
and the bankrupt a notice that complies with subsection (2)
if the creditor intends to oppose the bankrupt's discharge on
a ground that is not mentioned in the bankruptcy trustee's
report.
(2) A notice complies with this subsection if it—
(a) specifies the ground or grounds for
oppoting the discharge; and
(b) is given within the period prescribed by
the insolvency regulations for the
purposes of this section.

Power of the
Court to grant or
refuse discharge.

261. (1) On hearing an application made under section
257 (bankrupt may apply for discharge), or the holding of a
pubjic examination of the bankrupt under section 258 (when
bankrupt is to be publicly examined before the Court
concerning discharge), the Court may(() immediately discharge the bankrupt;
(b) discharge the bankrupt on conditions
(which may include a condition that the
immkrupt consents to a judgment or
order for the payment of any sum of
money);
(c) discharge the bankrupt but suspend the
order for a specified period; or
(d) discharge the bankrupt, with or without
conditions, at a specified future date,
or may refuse to make an order of discharge, in which case
the Court may specify the earliest date when the bankrupt

596

The Insolvency Bill, 2014

may reapply for discharge.
(2) If the Court discharges the bankrupt on the
condition that the bankrupt consents to any judgment, and
the bankrupt does consent, the Court may vary the judgment
to such extent as it considers appropriate.
Court may restrict
bankrupt from
engaging in
business after
discharge.

262. (1) On making an order of discharge or at any
earlier time, the Court may prohibit the bankrupt from doing
after discharge all or any of the following without the
Court's permission:
(a) entering into, carrying on, or taking part
in the management or control of any
business or class of business;
(b) being a director of a company or a
partner of a firm or limited liability
partnership;
(c)

directly or indirectly being concerned,
or taking part, in the management of
any company or limited liability
partnership;

(d) being employed by a relative of the
bankrupt;
(e)

being employed by a company, trust or
other body that is managed or controlled
by a relative of the bankrupt.

(2) The Court may impose such a prohibition for a
specified period, or without specifying a time limit.
(3) The Court may at any time vary or cancel a
prohibition imposed under this section.
Court may quash
order discharging
bankrupt

263. (1) The bankruptcy trustee or a creditor of the
bankrupt may make an application to the Court for an order
under subsection (2).
(2) On the hearing of an application made under
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subsection (1), the Court may make an order quashing the
discharge of a bankrupt at any time before—
(a) in the case of an absolute discharge—
two years after the discharge; or
(b) in the case of a discharge that is
conditional or suspended—two years
after the discharge has taken effect.
(3) The Court may make an order quashing a
discharge only if it is satisfied that facts have been
established that—
(a) were not known to it when it made the
order of discharge; and
(b) had it known of them, would have
justified it in refusing a discharge or in
imposing conditions in respect of the
discharge.
(4) The Court may not make an order quashing a
discharge if the facts relied on by the applicant, at the time
when it made an order discharging the bankrupt—
(a) were known to the applicant; or
(b) could have been known if the applicant
had inquired with reasonable diligence.
(5) If the Court makes an order quashing a
discharge, it may then, or at any time afterwards, make a
new order of discharge.
(6) Such an order may be absolute, be suspended
for a specified period or be made subject to conditions.
(7) Tice Court may not hear an application made
under subsection (1) unless it is satisfied that the bankrupt
has been given notice of the application (including the
grounds relied on by the applicant).
Effect ef *WW1*

oda ditchers*

264. (1) The quashing of a discharge does not affect
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bankrupt from
bankruptcy.

the rights or remedies that a person other than the bankrupt
would have had if the discharge had not been quashed.
(2) If property acquired by the bankrupt after
discharge is owned by the bankrupt at the date when the
order quashing the discharge is made, the property vests in
the bankruptcy trustee subject to any securities or other
encumbrances.
(3) The bankruptcy trustee shall apply any such
property in paying the debts that the bankrupt has incurred
since the date of discharge.

Bankrupt may
apply for absolute
discharge on
ground that
conditions of
discharge are too
onerous.

265. (1) A bankrupt may apply to the Court for an
absolute discharge even though the bankrupt is not able to
comply with any or all of the conditions of the bankrupt's
discharge.
(2) The Court may discharge the bankrupt
absolutely if satisfied that the bankrupt's inability to comply
with the conditions is due to circumstances for which the
-bankrupt should not reasonably be held responsible.

Debts from which
bankrupt is
released on
discharge.

266. (1) On being discharged, a bankrupt is released
from all debts provable in the bankruptcy except those listed
in subsection (2).
(2) The debts from which the bankrupt is not
released are the following:
(a) any debt or liability incurred by fraud or
fraudulent breach of trust to which the
bankrupt was a party;
(b) any debt or liability for which the
bankrupt has obtained forbearance
through fraud to which the bankrupt
was a party;
(c) any judgment debt or amount payable
under any order for which the bankrupt
is liable under section 149 (bankrupt
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can be required to contribute to payment
of debts) or section 261 (Court may
grant or refuse discharge);
Cap. 152.
Cap. 8.

(d) amounts payable under a Court order
made under the Matrimonial Causes
Act;
(e) amounts payable under the Children
Act.

Discharge to be
conclusive
evidence of
bankruptcy and
the validity of
bankruptcy
proceedings.

267. A discharge of a bankrupt from bankruptcy is
conclusive evidence of the bankruptcy and of the validity of
the proceedings in course of the bankruptcy.

Discharge not to
release partners of
bankrupt and
others.

268. The discharge of a bankrupt does not release a
person who, at the commencement of the bankruptcy, was—
(a) a business partner of the bankrupt;
(b) a co-trustee with the bankrupt;
(c) jointly bound or had made any contract
with the bankrupt; or
(d) a guarantor or in the nature of a
guarantor of the bankrupt.

Discharged
bankrupt to assist

bankruptcy
trustee.

269. (1) A person who is discharged from bankruptcy
shall assist the bankruptcy trustee, as required by the Court
or the bankruptcy trustee, in the realisation and distribution
of the property of the person that is vested in that trustee.
(2) If a person who has been discharged from
bankruptcy fails to comply with subsection (1), the Court
may, on the application of the bankruptcy trustee, order the
person to provide the bankruptcy trustee with such
assistance as is specified in the order.
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Official Receiver
to record in public
register decision
of the Court
refusing to
discharge
bankrupt, etc.

270. If the Court refuses to discharge a bankrupt or

makes an order discharging the bankrupt but suspends the
discharge, the Official Receiver shall record that information
in the relevant public register kept the Official Receiver
under Division 2 of Part XII.

Division 23
Court may annul
bankruptcy order
in certain
circumstances.

—

Annulment of bankruptcy orders

271. (1) The Official Receiver or any other person
claiming to have a legitimate interest in the matter may
make an application to the Court for an order under
subsection (2).
(2) On the hearing of an application made under
subsection (1), the Court may annul a bankruptcy order
made in respect of a bankrupt if—
(a) on reconsideration it finds that the
bankrupt should not have been adjudged
bankrupt;
(b) it is satisfied that the bankrupt's debts
have been fully paid or satisfied and
that the bankruptcy trustee's fees and
costs incurred in the bankruptcy have
been paid;
(c) it considers that the liability of the
bankrupt to pay the bankrupt's debts
should be revived because there has
been a substantial change in the
bankrupt's financial circumstances
since the bankruptcy commenced; or
(d) it has approved a deed of composition
under Division 24 of Part III or a
voluntary arrangement under Division 1
of Part IV.
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(3) If an application is made by an applicant other
than the Official Rec.,eiver on one of the grounds specified in
subsection (2)(a) to (c)—
(a) the applicant shall serve a copy of the
application on the Official Receiver in
the manner and within the period
directed by the Court; and
(b) on being served with a copy of the
application—the Official Receiver is
entitled to appear at the hearing of the
application as a party to the proceeding.
(4) A bankruptcy order is annulled—
(a)

in the case of an application made on
the ground specified in subsection
(2)(a)—from the time when it was
made; or

(b) in the case of an application made on
one of the grounds specified in
subsection (2Xb) to (d)—from the time
when the Court made the order of
annulment.
(5) If an application for annulment is made on the
ground that the bankrupt should not have been adjudged
bankrupt because of a defect in form or procedure, the Court
may, in addition to annulling the bankruptcy order, exercise
its powers under section 696 to correct the defect and order
that the bankruptcy application be reheard as if no
bankruptcy order had been made.
(6) If a bankruptcy order is annulled on one of the
grounds specified in subsection (2)(a) to (c)—

(a)

the Court may, on the Official
Receiver's application, fix an amount as
reasonable remuneration for the Official
Receiver's services and order that it be
paid, in addition to any costs that may
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be awarded;
(b) the Official Receiver shall pay that
amount into the Consolidated Fund or
into some other public account
prescribed by the insolvency regulations
for the purposes of this section; and
(c) the Official Receiver is not entitled to
remuneration under section 710 for
those services.
When Official
Receiver may
annul bankruptcy
order.

272. (1) The Official Receiver may annul a bankruptcy
order on any of the grounds specified in subsection (2), but
only if the order was made on a debtor's application.
(2) The grounds for annulment by the Official
Receiver are as follows:
(a) that the Official Receiver considers that
the bankrupt should not have been
adjudged bankrupt;
(b) that the Official Receiver is satisfied
that the bankrupt's debts have been
fully paid or satisfied and that the
bankruptcy trustee's fees and costs
incurred in the bankruptcy have been
paid;
(c) that the Official Receiver considers that
the liability of the bankrupt to pay the
bankrupt's debts should be revived
because there has been a substantial
change in the bankrupt's financial
circumstances since the bankruptcy
commenced;
(d) that the Court has approved a deed of
composition under Division 24 of Part
III or a voluntary arrangement under
Division 1 of Part IV.
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(3) The Official Receiver may annul the
bankruptcy order on the application of any person interested
or on the Official Receiver's own initiative.
(4) The annulment of bankruptcy order under
subsection (3) takes effect—
(a) in the case of an application on the
ground specified in subsee,tion (2Xa)-from the time when the order was
originally made; and:
(b) in the case of an application on one of
the grounds specified in subsection
(2)(b) to (d)—from the time of the
Official Receiver's order of annulment.
Effect of
annulment of
bankruptcy order.

273. (1) On annulment of a bankruptcy order, all
property of the bankrupt vested in the Official Receiver on
bankruptcy and not sold or otherwise disposed of by the
Official Receiver reverts in the bankrupt without the need
fox a transfer.

(2) A contract, sale, disposition or payment duly
made, or any action duly taken by the Official Receiver
before the annulment—
(a) is not affected as to its validity by the
annulment; and
(b) has effect as if no bankruptcy order had
been made in respect of the bankrupt.
Division 24—Composition during bankruptcy
Intetptetation:
Division 24.

274. In this Division—

"confirming resolution" means a special resolution
passed by a bankrupt's creditors in accordance with section
275 confirming a preliminary resolution;
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"preliminary resolution" means a special resolution
passed by a bankrupt's creditors in accordance with section
275.
Creditors may
accept
composition by
passing
preliminary
resolution.

275. (1) The creditors of a bankrupt may accept a
composition in satisfaction of the debts due to them from the
bankrupt by passing a special resolution that contains the
terms of the composition.
(2) If there is more than one class of creditors, the
delay of one class in accepting, or the failure of one class to
accept, does not prevent any other of the classes from
accepting the composition.

Composition not
effective unless
approved by
confirming
resolution.

276. (1) A composition is ineffective only when the
creditors have passed a special resolution confirming the
preliminary resolution.
(2) In the confirming resolution, the creditors may
vary the terms of the composition set out in the preliminary
resolution, if the terms as varied are at least as favourable to
the creditors as those set out in the preliminary resolution.
(3) The notice of the meeting convened to pass the
confirming resolution is ineffective unless it—
(a)

states generally the terms of the
proposal for composition; and

(b) is accompanied by a report by the
Official Receiver on that proposal.
(4) If the proposal for composition provides for
the payment in full of all creditors whose respective debts do
not exceed a specified amount, that class of creditors is not
to be counted either in number or value for the purpose of
counting the requisite majority of creditors for passing the
confirming resolution.
Compositions
with members of

277. (1) If members of a partnership have been
adjudged bankrupt, the joint creditors and each class of
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separate creditors can make separate compositions.
(2) If subsection (1) applies, the majorities of
creditors required for passing the confirming resolution are
the separate majorities of each class, but with that exception
the joint and separate creditors are to be counted as one
body for voting purposes.

Composition not
binding unless
approved by the
Court.

278. (1) A composition is not binding until it is
approved by the Court.
(2) When approved by the Court, a composition
binds all the creditors in respect of provable debts due to
them by the bankrupt.
(3) The Court may refuse to approve a
composition if it finds that—
(a) section 275 (creditors may accept
composition by passing preliminary
resolution) or section 276 (composition
not effective unless approved by
confirming resolution) has not been
complied with;
(b) the terms of the composition are not
reasonable or are not calculated to
benefit the general body of creditors;

(c) the bankrupt is guilty of misconduct that

justifies the Court in refusing,
qualifying, or suspending the bankrupt's
discharge; or

(d) for any other reason it should not
approve the composition.
(4) The Court may not approve a composition if
the composition does not provide for the payment, before
any other debts are paid, of those debts that have priority
under the Second Schedule.
(5) The Court's approval is conclusive as to the
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validity of the composition.
Procedure for
court approval of
composition.

279. (1) The bankrupt or the Official Receiver may
apply to the Court to approve the composition.
(2) The Court may hear the application only if
satisfied that each creditor who has submitted a claim in the
bankruptcy has been given notice of it.
(3) Before approving the composition, tile Court
shall—
(a)

receive and consider a report by the
Official Receiver regarding the terms of
the composition and the bankrupt's
conduct; and

(b)

hear any objection by or on behalf of a
creditor.

(4) When it approves the composition, the Court
may correct any formal or accidental error or omission, but
may not alter the substance of the composition.
Deed Alf
composition to be
executed.

280. (I) As soon as practicable after the Court has
approved a composition—
(a)

the bankrupt and the Official Receiver
must execute a deed of composition for
putting the proposal into effect; and

(b)

the Official Receiver shall apply to the
Court for confirmation of the deed.

(2) If it is satisfied that the deed conforms with
the composition that it has earlier approved, the Court
shall—
(a)

direct that the deed be lodged in the
Court; and

(b)

on lodgement of the deed—quash the
relevant bankruptcy order.
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(3)', Thecteedintay riot be,:enteredwitiodged4iftlit
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Official Receixtr.
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with section1273(1)'(effect of annuli/16h*
Effect of deed of
composition.
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Bankrupt remains
I iabte for unpaid
balances of

certain debts.

281. When theCourthas confirmed the deed ,and'

quashed thetankrupteyerder
(a) the deed, binds- all the creditor's - in all
respects as ifthey had each executed the
deed; and
(b) subject to' the--:. provisiens of the L and
Registration' Act, 2012—the -barikitipt's
property to which the deed lelates-vestgi
; as provided , by -andmustbelwih
the deed.
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composition and execute the deed are as follows:
(a)

the confirming resolution must be
passed within one month after the
preliminary resolution is passed;

(b) the Court must approve the composition
within one month after the confirming
resolution is passed;
(c)

the bankrupt must execute the deed of
composition within seven days after the
Court approves the composition or, if
the Court allows the bankrupt additional
time, within that time.

(2) If a deadline is not met—
(a)

immediately on the expiry of the
deadline—the bankruptcy proceedings
resume as if there had been no
confirming resolution; and

(b) none of the periods specified in
subsection (1) counts for the purpose of
calculating a period of time for a
purpose of this Act.
Procedure
following
approval of
composition by
the Court.

284. (1) The Registrar of the Court shall, after
recording the deed of composition—
(a)

endorse on the deed that it has been
recorded in the Court registry; and

(b) if requested to do so by the Official
Receiver—deliver the deed to the
Official Receiver.
(2) As soon as practicable after the deed has been
recorded in the Court registry, the Official Receiver shall—
(a) take all steps necessary to have any

vesting provided for in the deed

registered or recorded in the appropriate
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public registry or office; and
(b) then return the deed to the Registrar of
the Court.
(3) The Official Receiver shall, subject to the
provisions of the deed, give possession to the bankrupt or
the trustee under the composition of—
(a)

the bankrupt's property; or

(b) so much of the bankrupt's property as is
under the control of the Official
Receiver and that under the composition
revests in the bankrupt or the
bankruptcy trustee.
How composition
may be enforced.

285. (1) On the application of any person aggrieved by
a failure to pay an amount payable in accordance with a
composition approved by the Court, the Court may order
that the failure to pay be remedied.
(2) On the application of a person who claims to
have an interest in a composition approved by the Court, the
Court may make an order enforcing the provisions of a
composition.

Jurisdiction of the
Court in relation
to composition
and deed of
composition.

286. (1) After the preliminary resolution has been
passed, the Court continues to have exclusive jurisdiction in
relation to the composition and the deed of composition, and
their administration.
(2) On an application in relation to the
composition, the deed of composition, or their
administration, the Court—
(a) for the purpose of summoning and
examining the bankrupt and
witnesses—may direct the proceeding
as if it were a proceeding under
Division 17; and
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(b) may make such order or orders as it
considers appropriate, including an
order as to the costs of the application.
Law and practice
in bankruptcy to
apply to deed of
composition.

287. The Court shall decide a question arising under a
deed of composition according to the law and practice of
bankruptcy, in so far as that law and practice is relevant.
Division 25

Offences in
relation to debts.

—

Bankruptcy offences

288. (1) A bankrupt commits an offence if the bankrupt
did not, when contracting a debt, have the capacity to pay
the debt when it fell due for payment, as well as to pay all
the bankrupt's other debts.
(2) A bankrupt commits an offence if the bankrupt
has materially contributed to, or increased the extent of, the
bankrupt's insolvency—
(a)

by gambling;

(b)

by engaging in trash and hazardous
speculation;

(c)
(d)

by unjustifiable spending; or
by living extravagantly.

(3) In proceedings for an offence under subsection
(1) or (2), it is a defence to prove that, at the relevant time,
the bankrupt had no intention to defraud.
Offences in
relation to
property.

289. (1) A bankrupt commits an offence if the
bankrupt—
(a) conceals, or removes from Kenya, any
part of the bankrupt's property-

(i)

during the two months
immediately preceding the date on

which an unsatisfied judgment or
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order for payment of money was
made against the bankrupt; or
(ii) at any time after such a judgment
or order was made; or
(b) with intent to defraud any of the
bankrupt's creditors—
(i)

makes or causes to be made a gift,
delivery or transfer of any part of
the bankrupt's property; or

(ii) gives or causes to be given a
charge over any part of that
Property.
(2) A bankrupt commits an offence if, during the
two years immediately preceding the making of the
application to the Court for a bankruptcy order in respect of
the bankrupt, or at any time after the application was made,
the bankrupt—
(a) conceals any part of the bankrupt's
property to the value of fifty thousand
shillings or more;
(b) conceals any debt due to the bankrupt or
due from the bankrupt; or
(c)

fraudulently moves any part of the
bankrupt's property to the value of fifty
thousand shillings or more.

(3) In proceedings for an offence under subsection
(1Xa), it is a defence to prove that, at the relevant time the
bankrupt had no intention to defraud any of the bankrupt's
creditors.
(4) In proceedings for an offence under subsection
(2Xa) or (b), it is a defence to prove that, at the relevant
time, the banknyt hit no intention to defraud.

290. (I) A bankrupt commits an offence if, during the
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relation to written
statement to
creditor, etc.

The Insolvency Bill, 2014

three years immediately preceding the time when the
bankruptcy order was made in respect of the bankrupt, the
bankrupt makes or produces to a material person a written
statement of the bankrupt's financial position that contains
information that is false or misleading.
(2) The following persons are material persons for
the purposes of subsection (1):
(a)

a person who is at the relevant time the
bankrupt's creditor;

(b) a person who becomes the bankrupt's
creditor as a resift of the statement
being made or produced to the person.
(3) In proceedings for an offence under subsection
(1), it is a defence to prove that at the relevant time the
bankrupt had no intention to deceive.
Offence in
relation to
documents, etc.

291. (1) A bankrupt commits an offence if, during the
two years immediately preceding the making of the
application to the Court for a bankruptcy order in respect of
the bankrupt, or at any time after the application was made,
the bankrupt—

(a)

conceals, destroys, mutilates or falsifies,
or is a party to the concealment,
destruction, mutilation or falsification
of, any document affecting, or relating
to, the bankrupt's conduct, affairs or
property;

(b) makes, or is a party to the making of,
any false entry in any document
affecting, or relating to, the bankrupt's
conduct, affairs or property;
(c)

fraudulently parts with, alters, or makes
any omission in, or is a party to
fraudulently parting with, altering, or
making an omission in, any document
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affecting, or relating to, the bankrupt's
conduct, affairs or property; or
(d) prevents the production of any
document relating to the bankrupt's
conduct, affairs or property to any
person to whom the bankrupt has an
obligation under this Part to produce the
document.
(2) In proceedings for an offence under subsection
(1)(a), (b) or (d), it is a defence to prove that, at the relevant
time, the bankrupt had no intention to conceal the state of
the bankrupt's affairs or to defeat the law.
Offence in
relation to
fictitious losses or
expenses.

292. A bankrupt commits an offence if, during the
twelve months immediately preceding the making of the
application to the Court for a bankruptcy order in respect of
the bankrupt, or at any time after the application was made,
the bankrupt attempts to account for any part of the
bankrupt's property by means of fictitious losses or
expenses.

Offences in
relation to credit,
etc.

293. (1) A bankrupt commits an offence if, during the
three years preceding the making of the application to the
Court for a bankruptcy order in respect of the bankrupt, or at
any time after the application was made—
(a) the bankrupt obtains property on credit
and has not paid for the property; and
(b) the bankrupt obtains the property—
(1) by making a false representation
or doing some other fraudulent
act;
(ii) by falsely stating the position of
the bankrupt's financial affairs; or
(iii) under the false pretence of
carrying on business and dealing
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in the ordinary course of trade.
(2) A bankrupt commits an offence if, during the
three years immediately preceding the making of the
application to the Court for a bankruptcy order in respect of
the bankrupt, or at any time after the application was made,
the bankrupt (otherwise than in the ordinary course of
business) pawns, mortgages, pledges or disposes of any
property that the bankrupt has obtained but for which the
bankrupt has not made payment.
(3) In proceedings for an offence under subsection
(1) or (2), it is a defence to prove that, at the relevant time,
the bankrupt had no intention to defraud.
Offences in
relation to
obtaining consent
of creditors.

294. A bankrupt commits an offence if the bankrupt—
(a) makes a false representation; or
(b) does any other fraudulent act,
for the purpose of obtaining the consent of any one or more
of the bankrupt's creditors to any agreement with reference
to the bankrupt's affairs or the bankrupt's bankruptcy.

Offence for
bankrupt to leave
Kenya without
consent.

295. (1) A bankrupt commits an offence if, during the
twelve months immediately preceding the making of the
application to the Court for a bankruptcy order in respect of
the bankrupt, or at any time after the application was made,
the bankrupt—
(a) leaves Kenya (either temporarily or
permanently), together with any part of
any property to the value of one
hundred thousand shillings or more that,
by law, ought to be distributed among
the bankrupt's creditors;
(b) attempts to leave Kenya with any part
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of that property; or
(c

prepares to leave Kenya (either
teppomrily or pennarpntly) while
being in possession of any part of that
ProPertY(2) In proceedings for an offence under subsection
(I), it is a defence to prove that, at the relevant time, the
bankrupt had no intention to defraud.
)

General penalt
for bankruptcy
offences.

296. A bankrupt who is found guilty of an offence under
a provision of sections 288 to 295 is liable on conviction to a
fine not exceeding two million shillings or to imprisonment
for a term not exceeding five years, or to both.

Failure to keep
and preserve
proper record of
transactions.

297. (I) A bankrupt commits an offence if, at any time
during the three yews immediately preceding the date on
which the bankrupt was adjudged bankrupt—
(a) the bankrupt had failed to keep and
preserve a record of the bankrupt's
transactions for the period; and
(b) because of the nature of the bankrupt's
business or occupation, the bankrupt
might reasonably be expected to have
kept such a record.
(2) A bankrupt who is found guilty of an offence
under subsection (I) is liable on conviction to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.

Failure to keep
proper records
with intent to
conceal.

298. (I) A bankrupt commits an offence if, with intent
to conceal the true state of the bankrupt's affairs, the
bankrupt has failed to keep and preserve a proper record of
the bankrupt's transactions.
(2) A bankrupt who is found guilty of an offence
under subsection (I) is liable on conviction to a fine not
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exceeding one million shillings or to imprisonment for a
term not exceeding two years, or to both.
When bankrupt
presumed not to
have kept or
preserved proper
records.

299. (1) For the purposes of sections 297 and 298, a
bankrupt is, in the absence of evidence to the contrary,
presumed not to have kept a proper record of the bankrupt's
transactions if, being engaged in a trade or business, the
bankrupt has not kept the required records.
(2) For the purpose of subsection (1), the required
records are those needed to explain the bankrupt's
transactions and financial position in the bankrupt's trade or
business, and includes—
(a)

a record containing entries from day to
day in sufficient detail of all cash
received and cash paid;

(b) if the bankrupt's trade or business has
involved dealing in goods—

(0

a record of all goods sold and
purchased; and

(ii) detailed stock sheets of annual and
other stock takings showing the
quantity and the valuation made of
each item of stock on hand; and
(c)

if the bankrupt's trade or business has
involved supplying services—details of
those services.

(3) For the purposes of sections 297 and 298, L
bankrupt is, in the absence of evidence to the contrary,
presumed not to have preserved a proper record of the
bankrupt's transactions if the bankrupt has not preserved—
(a) the records listed in subsection (2) (if
applicable);
a record of all goods purchased in the
course of the bankrupt's business (with

The Insolvency Bill, 2014

617

the original invoices); and
(c) a daily record of all goods sold on
credit.
Offence by
bankrupt in
relation to
management of
companies.

300. (1) A bankrupt who—

(a) acts or purports to act as a director of a
company or as a partner of a firm or
limited liability partnership; or
(b) fails without reasonable excuse to
comply with section 151 (prohibition of
bankrupt entering business),
commits an offence.
(2) A person who is found guilty of an offence
under subsection (1) is liable on conviction to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.

Other bankruptcy
offences.

301. (1) A bankrupt commits an offence if the
bankrupt—

(a) in the course of the administration of
the bankrupt's affairs, makes to the
bankruptcy trustee or the Official
Receiver (if not the bankruptcy trustee)
a statement that the bankrupt knows or
has reason to know was false or
misleading in a material respect;
(b) after becoming aware that any person
has lodged a false proof in the
bankruptcy, fails to disclose that fact
immediately to the bankruptcy trustee
or to the Official Receiver (if not the
bankruptcy trustee);
(c)

has, during the two years immediately
preceding the date on which the
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bankrupt was adjudged bankrupt and
while the bankrupt was insolvent, given
any undue preference to any of the
bankrupt's creditors with intent to
defraud any other of the bankrupt's
creditors; or
(d) before the bankrupt obtains a final order
or discharge from bankruptcy (either
alone or jointly with one or more other
persons)—
(i)

obtains credit of one hundred
thousand shillings or more; or

(ii)

incurs a liability to any person of
one hundred thousand shillings or
more for the purpose of obtaining
credit for another person.

(2) In proceedings for an offence under subsection
(1)(d)(i), it is a defence to prove that, before obtaining the
relevant credit, the bankrupt informed the credit provider
that the bankrupt was an undischarged bankrupt.
(3) In proceedings for an offence under subsection
(1)(d)(ii), it is a defence to prove that, before incurring the
relevant liability, the credit provider was informed that the
person incurring the liability was an undischarged bankrupt..
(4) A person who is found guilty of an offence
under subsection (1) is liable on conviction a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.

PART IV—ALTERNATIVES TO BANKRUPTCY: NATURAL
PERSONS
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Division 1—Voluntary arrangements

Subdivision I—Ordinary procedure
Interpretation:
Division I.

302. (1) In this Division—

-

"debtor" means a debtor who is a natural person;
"interim order" means an order made under section
305;
"proposal" means a proposal made by a debtor to
the debtor's creditors for a composition in satisfaction of
the debtor''s debts or a scheme of arrangement of the
debtor's financial affairs;
"provisional supervisor", in relation to a proposal,
means the person designated as referred to in section
305(1)(d);
"supervisor", in relation to a voluntary arrangement,
means the person who is for the time being performing the
functions imposed as a result of the approval of the
arrangement by the creditors of the debtor under the
arrangement;
"voluntary arrangement", in relation to a debtor,
means a proposal that has taken effect in accordance with
section 311(1).
(2) For the purposes of this Division, a voluntary
arrangement approved by a creditors' meeting convened
under section 308 ends prematurely if, when it ceases to
have effect, it has not been fully implemented in respect of
all persons bound by the arrangement because of section
311(2)(b).
When application
for interim order

303. (1) An application to the Court for an interim
order may be made if the debtor intends to make a proposal
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to the debtor's creditors under this Division for a
composition in satisfaction of the debtor's debts or a scheme
of arrangement of the debtor's financial affairs.
(2) The proposal must provide for a person to act
as supervisor of the voluntary arrangement to which the
proposal relates.
(3) Only an 'authorised insOlvency practitioner is
eligible to act as supervisor of a voluntary arrangement.
(4) Subject to subsection (2), such an the
application may be made—
(a) if the debtor is an undischarged
the
bankrupt—by
the
debtor,
bankruptcy trustee of the debtor's estate
or the Official Receiver; and
(b) in any other case—by the, debtor.
(5) An application may be made by a debtor who
is an undischarged bankrupt only if th6 debtor has given
notice of the proposal to the Official Receiver and, if there is
one, the bankruptcy trustee of the debtor's estate.
(6) An application may not be made while a
bankruptcy application made by the debtor is pending, if the
Court has, under section 33, appointed an authorised
insolvency practitioner to inquire into the debtor's financial
affairs and to report on those affairs to the Court.

Effect of
application for
interim order.

304. (1) While an application under section 303 for an
interim order is pending, the following provisions apply:
(a) a landlord or other person to whom rent
is payable by the debtor may exercise a
right of forfeiture in relation to premises
let to the debtor for a failure of the
debtor to comply with a term of the
tenancy(i) only with the leave of the Court;
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and
(ii) if in giving leave the Court has
imposed conditions only if those
conditions are complied with;
(b) the Court(i) may prohibit distress from being
levied on the debtor's property or
its subsequent sale, or both; and
(ii) may halt any action, execution or
other legal process against the
property or person of the debtor.
(2) A court in which proceedings are pending
against the debtor may, on proof that an application has been
made under section 303 in respect of the debtor, either halt
the proceedings or allow them to continue on such terms as
it considers appr6priate.
Power of the
Court to make
interim onter.

305. (1) On the hearing of an application made under
303 (application for interim order), the Court may make an
interim order if satisfied—
(a) that the debtor intends to make a
proposal under this Division;
(b) that on the day of the making of the
application the debtor was an
undischarged bankrupt or was able to
make an application for the debtor's
own bankruptcy;
(c) that no previous application has been
made by the debtor for an interim order
during the twelve months immediately
preceding that day; and
(d) that the supervisor designated under the
debtor's proposal is willing to act in
relation to the proposal.
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(2) The Court shall make an interim order if
satisfied that it would facilitate the consideration and
implementation of the debtor's proposal.
(3) If the debtor is an undischarged bankrupt, the
interim order may contain provisions as to the conduct of the
bankruptcy, and the administration of the bankrupt's estate,
during the period for which the order is to have effect.
(4) However, an interim order may, in relation to
a debtor who is an undischarged bankrupt, include a
provision relaxing or removing a requirement of Part III or
of this Division, or of the insolvency regulations, only if the
Court is satisfied that the inclusion of the provision would
be unlikely to result in a significant diminution in, or in the
value of, the debtor's estate in relation to the conduct of the
bankruptcy.
(5) Except as otherwise provided by this Division,
an interim order made on an application made under section
303 ceases to have effect at the end of fourteen days from
the date on which the order was made.
(6) On the making of an interim order, the
designated supervisor referred to in subsection (1)(c)
becomes provisional supervisor.
(7) While an interim order has effect in respect of
a debtor—
(a)

a bankruptcy application relating to the
debtor may not be made or proceeded
with;

(b)

a landlord or other person to whom rent

is payable may exercise a right of
forfeiture by peaceable re-entry in
relation to premises let to the debtor in
respect of a failure by the debtor to
comply with a term or condition of the
debtor's tenancy of the premises only
with the approval of the Court; and
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(c) any other proceedings (including
execution or other legal process) may be
begun or continued, and distress may be
levied, against the debtor or the debtor's
property only with the approval of the
Court.
Provisional
supervisor to
report on debtor's
proposal.

306. (1) As soon as practicable after the making of an
interim order, the provisional supervisor shall, before the
order ceases to have effect, submit a report to the Court
stating—

(a) whether, in that supervisor's opinion,
the proposal has a reasonable prospect
of being approved and implemented;
(b) whether, in that supervisor's opinion, a
meeting of the debtor's creditors should
be convened to consider the proposal;
and
(c) if in that supervisor's opinion is that
such a meeting should be convened—
the date on which, and the time and
place at which, it is proposed to hold the
meeting.
(2) For the purpose of enebling the provisional
supervisor to prepare that supervisor's report, the debtor
shall submit to that supervisor-(a) a document etting-but the terms of the
proposal; and
(b) a statement of the debtor's financial
affairs containing(i) such particulars of the debtor's
creditors and of the debtor's debts
and other liabilities and of the
debtor's assets as may be
prescribed by the insolvency
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regulations for the purposes of this
section; and
(ii) such other information as may be
so prescribed.
(3) If the provisional supervisor has failed to
submit the report required by this section or has died, the
Court may, on an application made by the debtor, make an
order directing that supervisor to be replaced as such by
another authorised insolvency practitioner in relation to the
proposal.
(4) If it is impracticable or inappropriate for the
provisional supervisor to continue to act as such, the Court
may, on an application made by the debtor or that
supervisor, make an order directing that supervisor to be
replaced as such by another authorised insolvency
practitioner in relation to the proposal.
(5) If the provisional supervisor has failed to
submit the report as required by this section, the Court may,
on an application made by application of the debtor, make
an order directing the interim order to continue, or (if it has
ceased to have effect) to be renewed, for such further period
as the Court may specify in the order.
(6) On the hearing of an application made by the
provisional supervisor, the Court may make an order
extending the period for which the interim order has effect
so as to enable that supervisor to have more time to prepare
his or her report.
(7) If, on receiving the provisional supervisor's
report, the Court is satisfied that a meeting of the debtor's
creditors should be convened to consider the debtor's
proposal, the Court shall make an order directing the period
for which the interim order has effect to be extended (for
such further period as it may specify in the order) so as to
enable the debtor's proposal to be considered by the debtor's
creditors in accordance with this Division.
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(8) The Court may discharge the interim order if it
is satisfied, on the application of the provisional
supervisor—
(a) that the debtor has failed to comply with
under
the
debtor's
obligations
subsection (2); or
(b) that for any other reason it would be
inappropriate for a meeting of the
debtor's creditors to be convened to
consider the debtor's proposal.
Debtor's proposal
and provisional
supervisor's
rePort

307. (1) This section applies if—
a debtor intends to make a proposal
under this Division;
no interim order has been made in
relation to the proposal and no
application for such an order is pending;
and
(c) where the debtor is an undischarged
bankrupt—the debtor has given notice
of the proposal to the Official Receiver
and, if there is one, the bankruptcy
trustee of the debtor's estate,
unless a bankruptcy application made by the debtor is
pending and the Court has, under section 33, appointed an
authorised insolvency practitioner to inquire into the
debtor's financial affairs and report the findings to the
Court.
(2) For the purpose of enabling the provisional
supervisor to prepare a report to the Court, the debtor shall
submit to that supervisor—
(a) a document setting out the terms of the
voluntary arrangement that the debtor is
proposing; and

626

The Insolvency Bill, 2014

(b) a statement of the debtor's financial
affairs containing—
(i)

such particulars of the debtor's
creditors and of the debtor's debts
and other liabilities and of the
debtor's assets as may be
prescribed by the insolvency
regulations for the purposes of this
section; and

(ii)

such other information as may be
so prescribed.

(3) If the provisional supervisor is of the opinion
that the debtor is an undischarged bankrupt, or is able to
application for the debtor's own bankruptcy, that supervisor
shall, within fourteen days (or such extended period as the
Court may allow) after receiving the document and
statement mentioned in subsection (2), submit a report to the
Court stating—
(a)

whether, in that supervisor's opinion,
the debtor's proposal has a reasonable
prospect of being approved and
implemented;

(b)

whether, in that supervisor's opinion, a
meeting of the debtor's creditors should
be convened to consider the debtor's
proposal; and

(c)

if in that supervisor's opinion such a
meeting should be convened, the date
on which, and time and place at which,
it is proposed to hold the meeting.

(4) If the provisional supervisor has failed to
submit the report required by this section or has died, the
Court may, on an application made by the debtor, make an
order directing that supervisor to be replaced as such by
another authorised insolvency practitioner.
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(5) If it is impracticable or inappropriate for the
provisional supervisor to continue to act as such, the Court
may, on an application made by the debtor or that
supervisor, make an order directing that supervisor to be
replaced as such by another authorised insolvency
practitioner.
(6) The Court may, on an application made by the
provisional supervisor, extend the period within which that
supervisor's report is required to be submitted.
When provisienal
supervisor is to
convene
creditors' meeting
to consider
debtor's proposal.

308. (1) If it has been reported to the Court under
section 306 or 307 that a meeting of the debtor's creditors
should be convened, the provisional supervisor shall, unless
the Court otherwise directs, convene that meeting for the
time, date and place proposed in that supervisor's report. °
(2) The persons to be summoned to the meeting
are every creditor of the debtor of whose claim and address
the person convening the meeting is aware.
(3) For the purpose of subsection (2), the creditors
of a debtor who is an undischarged bankrupt include—
(a)

each person who is a creditor of the
bankrupt in respect of a bankruptcy
debt; and

(b) each person who would be such a
creditor if the bankruptcy had
commenced on the date on which notice
of the meeting was given.
Conduct of
creditors'
meeting:
consideration of
debtor's proposal.

309. (1) The main purpose of a creditors' meeting
convened under section 308 is to decide whether to approve
the debtor's proposal (with or without modifications).
(2) At the beginning of the meeting, those
creditors present shall elect one of their number to be
chairperson of the meeting.
(3) The chairperson shall then divide the meeting
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into three groups for voting purposes, with the first group
comprising secured creditors (if any), the second group
comprising preferential creditors (if any) and the third group
comprising unsecured creditors.
(4) A modification to the debtor's proposal may
be approved only if the debtor consents to it.
(5) A modification to the debtor's proposal may
be be one that provides for the provisional supervisor to be
replaced by another authorised insolvency practitioner to
perform the functions of supervisor of that proposal if it is
approved and takes effect as a voluntary arrangement.
(6) However, a modification to the debtor's
proposal may not be one as a result of which it is no longer a
proposal as defined by section 302.
(7) If the proposal or a modification to it affects
the right of a secured creditor of the debtor to enforce the
creditor's security, the proposal or modification may not be
approved unless—
(a) the creditor consents to it; or
(b) if the creditor does not consent to it—
the creditor—
(i) would be in a position no worse
than if the debtor were adjudged
bankrupt;
(ii) would receive no less from the
assets to which the creditor's
security relates, or from their
proceeds of sale, than any other
secured creditor having a security
interest in those assets that has the
same priority as the creditor's; and
(iii) would be paid in full from those
assets, or their proceeds of sale,
before any payment from them or
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their proceeds is made to any
other creditor whose security
interest in them is ranked below
that of the creditor, or who has no
security interest in them.
(8) Subject to this section, the meeting is to be
conducted in accordance with the rules (if any) prescribed
by the insolvency regulations.
(9) The meeting may at any time resolve that it be
adjourned, or further adjourned.
(10) As soon as practicable after the conclusion of
the meeting, the chairperson—
(a) shall report the result of of the meeting
to the Court; and
(b)

immediately after doing so, shall give
notice of the result of the meeting to all
persons to whom the notice convening
the meeting was sent.

(11) If the report is to the effect that the meeting
has decided not to approve the debtor's proposal (either with
or without modifications), the Court shall discharge any
interim order that has effect in relation to the debtor.
Approval of
debtor's proposal.

310. (1) This section applies to the decisions taken at
the meeting of creditors held in accordance with section 309
(conduct of creditors' meeting: consideration of debtor's
proposal) to consider a debtor's proposal (with or without
modifications).
(2) The debtor's proposal (including any
modifications) is approved if it is a approved by a majority
(in number and value) of .the creditors of each group of
creditors present (either in person or by proxy) at the
meeting of creditors.
(3) For the purposes only of deciding whether the
requisite majority by value has voted in favour of a
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resolution to approve the debtor's proposal, the following
provisions apply:
(a) the chairperson of the meeting may(i)

admit or reject proofs of debt; and

(ii) adjourn the meeting in order to
admit or reject proofs of debt;
(b) a person whose debt is admitted is a
creditor.
(4) At any time before the deadline for making an
application under this subsection, the debtor or any of the
debtor's creditors who attended or was entitled to attend the
meeting may make an application to the Court for an order
under subsection (7).
(5) The deadline for making an application under
subsection (4) is—
(a)

the expiry of twenty-eight days after the
date on which the meeting of creditors
was held; or

(b)

if the Court extends that period, the
expiry of the extended period.

(6) The debtor and any creditor who attended or
was entitled to attend the meeting of creditors is entitled to
appear and be heard at the hearing of the application even if
not the applicant. The right conferred by this subsection
may be exercised by such a creditor irrespective of whether
the creditor supports or has an interest in the implementation
of the proposal.
(7) On the hearing of an application made under
subsection (4), the Court may—
(a) make an order approving the proposal
(with or without the modifications (if
any) put to the meeting of creditors in
accordance with section 309); or
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(b) make such other order as it considers
appropriate,
but only if it considers that it would be in the best interests
of both the debtor and the debtor's creditors to so.
(8) The Court may make an order under
subsection (7)(a) even if the debtor's proposal (or a
modification to it) was not approved at the creditors'
meeting by a majority of the preferential creditors' group or
the unsecured creditors' group, but may do so only if the
proposal (or modification)—
(a) has been approved by a majority of the
secured creditors's group;
(b) does not discriminate among the
members of the dissenting group or
groups of creditors and ensures that they
will be no worse off than they would
have been if the debtor had been
adjudged bankrupt; and
(c)

respects the priorities of preferential
creditors over unsecured creditors.

(9) Section 93(3) and (4) apply in relation to a
resolution purporting to be passed in accordance with this
section.
Effect of approval
of debtor's
proposal by
meeting of
creditors or by the
Court.

311. (1) A debtor's proposal (with or without
modifications) takes effect as a voluntary arrangement by
the debtor on the day after the date on which it is approved
by the Court by order made under section 310(7)(a) or on
such later date as may be specified in the order.
(2) On taking effect as a voluntary arrangement,
the approved proposal binds every person (including a
secured creditor and a preferential creditor) who—
(a) was entitled to vote at the meeting
(whether present or represented at the
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meeting or not); or
(b) would have been so entitled if the
person had received notice of the
meeting,
as if the person were a party to the arrangement.
(3) On the approved proposal taking effect as a
voluntary arrangement, the provisional supervisor becomes
the supervisor of the arrangement unless that supervisor has
been replaced in accordance with section 309(5).
(4) If—
(a)

when the voluntary arrangement ends,
any amount payable under the
arrangement to a person bound because
of subsection (2)(b)(ii) has not been
paid; and

(b) that arrangement did not come to an end
prematurely,
the debtor at that time becomes liable to pay to that person
the amount payable under that arrangement.
(5) An interim order having effect in relation to
the debtor immediately before the expiry of twenty-eight
days from and including the date on which the report with
respect to the creditors' meeting was made to the Court in
accordance with section 309(10) ceases to have effect at the
end of that period.
(6) Subsection (5) applies except to such extent as
the Court may direct for the purposes of any application
made under section 313 (right to challenge decision taken at
creditor's' meeting).
(7) If proceedings on a bankruptcy application
have been halted by an interim order that has ceased to have
effect, the application is, unless the Court otherwise orders,
taken to have been dismissed.
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Additional effect
on undischarged
bankrupt.
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312. (1) If the Court has approved a debtor's proposal
in accordance with section 310(7)(a) and the debtor is an
undischarged bankrupt—
(a) the bankrupt; or
(b) if the bankrupt has not made an
application within the period prescribed
by the insolvency regulations for the
purposes of this section—the Official
Receiver,

may make an application to the Court for an order under
subsection (3).
(2) However, such an application may not be
made—
(a) during the period within which the
decision of the creditors' meeting can
be challenged by an application made
under section 313(1);
(b) while an application under section
313(1) is pending;
(c) while an appeal in respect of an order
made under section 313 is pending; or
(d) during the period within which such an
appeal may be made.
(3) On the hearing of an application made under
subsection (1), the Court shall, subject to subsection (2),
annul the bankruptcy order, unless it is of the opiniim that
there are compelling reasons not to do so.
(4) In making an order under subsection (3), the
Court may give such directions about the conduct of the
bankruptcy and the administration of the bankrupt's estate as
it considers appropriate for facilitating the implementation
of the approved proposal.
.
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Right to challenge
decision taken at
creditors'
meeting.

313. (1) Subject to subsection (3), any of the persons
specified in subsection (2) may make an application to the
Court on either or both of-the following grounds:
(a)

that a debtor's proposal approved by a
creditors' meeting held in accordance
with section 309 unfairly affects the
interests of a creditor of the debtor;

(b) that a material irregularity occurred at
or in relation to the meeting.
(2) The persons who may make an application for
the purposes of subsection (1) are—
(a) the debtor;
(b) a person who(i)

was entitled to vote at the
creditors' meeting, or

(ii) would have been so entitled if the
person had had notice of it;
(c) the provisional supervisor or, if the
proposal has taken effect as a voluntary
arrangement, the supervisor of the
arrangement; and
(d) if the debtor is an undischarged
bankrupt—the bankruptcy trustee in
respect of the debtor's estate or the
Official Receiver.
(3) An application under this section may not be
made—
(a) after the end of twenty-eight days from
and including the date on which the
result of the creditors' meeting was
reported to the Court in accordance with
section 309(10); or
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(b) in the case of a person who was not
giv n notice of the creditors' meeting—
r the end of twenty-eight days from
d including the date on which the
person first became aware that the
meeting had taken place,
but, subject to that, an application made by a person referred
to in subsection (2)(b)(ii) on the ground that the voluntary
arrangement unfairly affects the person's interests may be
made even after that arrangement has ended, unless it has
ended prematurely.
(4) If, on the hearing of an application made under
subsection (1), the Court is satisfied as to either of the
grounds referred to in that subsection, it may do one or both
of the following:
(a) make an order revoking or suspending
an approval given by the meeting;
(b) give a direction to any person for the
convening of a further meeting of the
debtor's creditors to consider any
revised proposal the person may make
or, in a case to which subsection (1)(b)
applies—to reconsider the debtor's
original proposal.
(5) If, at any time after giving a direction under
subsection (4)(b) for convening a meeting to consider a
revised proposal, the Court is satisfied that the debtor does
not intend to submit such a proposal, the Court shall revoke
the direction and revoke or suspend any approval given at
the previous meeting.
(6) If the Court gives a direction under subsection
(4)(b), it may also give a direction continuing or, as the case
requires, renewing, for such period as may be specified in
the direction, the effect in relation to the debtor of any
applicable interim order.
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(7) If, on the hearing of an application made under
subsection (1) with respect to a creditors' meeting, the Court
gives a direction under subsection (4)(b) or revokes or
suspends an approval under subsection (4)(a) or (5), it may
give such ancillary directions as it considers appropriate
and, in particular, directions with respect to—
(a)

action taken since the meeting under
any voluntary arrangement approved by
the meeting; and

(b)

such action taken since the meeting as
could not have been taken if an interim
order had had effect in relation to the debtor when it was taken.

(8) Except as otherwise provided by this section,
an approval given at a creditors' meeting held in accordance
with section 309 is not invalidated by any irregularity
occurring at or in relation to the meeting.
Implementation
and supervision of
voluntary
arrangement.

314. (1) The supervisor is responsible for
implementing and supervising a voluntary arrangement that
has taken effect under section 311 or 318 and has such
powers as are necessary to enable that responsibility to be
carried out.
(2) If a voluntary arrangement has effect under
section 311 or 318, a debtor or a creditor of the debtor or
any other person who is dissatisfied by any act, omission or
decision of the supervisor may apply to the Court for an
order under subsection (3).
(3) On the hearing of an application made under
subsection (2), the Court—

(a) shall(i) if it finds the action or decision of
the supervisor to have been unfair
or unjustified—make an order
quashing or modifying the act or
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decision; or
(ii) if it does not so find—make an
order confirming the act or
decision; and
(b) if it makes an order under paragraph
(aXi), may—
(i) give such directions to the
supervisor as it considers
appropriate; and
(ii) make such ancillary order as it
considers appropriate.
(4) On the application of the supervisor to the
Court for directions in relation to any particular matter
arising under the voluntary arrangement, the Court may give
such directions in relation to the matter as it considers
appropriate.
(5 ) Whenever—
(a) it is desirable to appoint a person to
perform the functions of the supervisor;
and
(b) it is difficult or impracticable for an
appointment to be made without the
assistance of the Court,
the Court may make an order appointing an authorised
insolvency practitioner to act as supervisor in relation to the
voluntary arrangement, either in substitution for the existing
supervisor or to fill a vacancy.
(6) The power conferred by subsection (5) is
exercisable so as to increase the number of persons
performing the functions of supervisor or, if there is more
than one person performing those functions, so as to replace
one or more of those persons.
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Subdivision 2—Expedited procedure
Expedited
voluntary
arrangement
procedure:
availability.

315. (1) This section applies if a debtor intends to
make a proposal to the debtor's creditors for a voluntary
arrangement and—
(a) the debtor is an undischarged bankrupt;
(b) the Official Receiver is specified in the
proposal as the provisional supervisor
in relation to the proposal; and
(c)

no application for an interim order has
been made under section 303.

(2) If this section applies, the debtor may submit
to the Official Receiver—
(a) a document setting out the terms of the
debtor's proposal; and
(b) a statement of the debtor's financial
affairs containing—
(i)

such particulars as may be
prescribed by the insolvency
regulations for the purposes of
this section of the debtor's
creditors, debts, other liabilities
and assets; and

(ii) such other information as may be
so prescribed.
(3) If satisfied that the proposal has a reasonable
prospect of being approved and implemented, the Official
Receiver may make arrangements for the purpose of
inviting creditors to decide whether to approve it.
(4) For the purposes of subsection (3), a person is
a creditor only if—
(a) the person is a creditor of the .debtor in
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respect of a bankruptcy debt; and
(b) the Official Receiver is aware of the
person's claim and the person's
address.
(5) In making arrangements under subsection (3),
the Official Receiver shall ensure that—
(a) each creditor is provided with a copy
of the debtor's proposal;
(b) each creditor is provided with
information about the criteria by
reference to which the Official
Receiver will determine whether the
creditors approve or reject that
proposal; and
(c) no opportunity is allowed for
modifications to that proposal to be
suggested or made.
(6) If a debtor submits documents to the Official
Receiver in accordance with subsection (2), an application
under section 303 for an interim order may not be made in
respect of the debtor unless the Official Receiver—
(a) has made the arrangements referred to
in subsection (3); or
(b) has informed the debtor that the
Official Receiver does not intend to
make such arrangements (either
because the Official Receiver is not
satisfied that the proposal has a
reasonable prospect of being approved
and implemented or for any other
reason).
(7) If a meeting of creditors is convened for`tbe
purpose of subsection (3), the provisions of section 309
apply to the holding and conduct of the meeting.
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Power of Official
Receiver to make
application for
annulment of
bankruptcy order
where debtor is an
undischarged
bankrupt.

317. (1) In addition to making the arrangements under
section 316(3), the Official Receiver may, if the debtor is
an undischarged bankrupt, make an application to the Court
to make an order under subsection (3).
(2) However, such an application may not be
made—
(a) while an application for an order under
section 310(7) is pending;
(b) during the period within which a
voluntary arrangement can be
challenged by an application made
under section 313;
(c)

while an application made under that
section is pending; or

(d) while an appeal in respect of an order
made under that section is pending; or
(e)

during the period within which such an
appeal may be made.

(3) On considering an application made under
subsection (1), the Court shall annul the bankruptcy order
in respect of the debtor unless it is of the opinion that there
are compelling reasons not to do so.
(4) The Court may give such directions about the
conduct of the bankruptcy and the administration of the
bankrupt's estate as it considers will facilitate the
implementation of the voluntary arrangement.
Approval of
expedited
voluntary
arrangement.

318. (1) On the Official Receiver submitting to the
Court a report in accordance with section 316 stating that
the debtor's proposal has been approved, that proposal
takes effect as a voluntary arrangement.
(2) On taking effect as a voluntary arrangement,
the debtor's proposal binds-
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(a) the debtor, and I, \
(b) binds h every person (including a
secured creditor and a preferential
creditor) who was entitled to
participate in the arrangements made in
accordance with section 315(3),
as if each of them were a party to the arrangement.
(2) In addition to submitting the report, the
Official Receiver may make an application to the Court to
make an order under subsection (4).
(3) However, such an application may not be
made—
(a) during the period within which the
voluntary arrangement can
be
challenged by an application under
section 313;
(b) while an application made under that
section is pending;
(c)

while an appeal in respect of an
application made under that section is
pending; or

(d)

during the period within which such an
appeal may be made.

(4) On considering an application made under
subsection (2), the Court shall annul the bankruptcy order
in respect of the debtor unless it is of the opinion that there
are compelling reasons not to do so.
(5) The Court may give such directions about the
conduct of the bankruptcy and the administration of the
bankrupt's estate as it considers will facilitate the
implementation of the approved voluntary, arrangement.
Revocation of
expedited

319. (1) The Court may make an order revoking a
voluntary arrangement that has effect because of section
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voluntary
arrangement.

318(1) on the ground—
(a)

that it unfairly affects the interests of a
creditor of the debtor; or

(b) that a material irregularity occurred in
relation to the arrangements made
under section 315(3).
(2) An order under subsection (1) may be made
only on the application of—
(a)

the debtor;

(b) a person who was entitled to
participate in the arrangements made
under section 315(3);
(c)

the bankruptcy trustee (if any); or

(d) the Official Receiver.
(3) An application under subsection (2) may not
be made after the expiry of twenty-eight days from and
including the date on which the Official Receiver has
submitted to the Court the report referred to in section 316.
(4) However, a creditor who was not made aware
of the arrangements under section 315(3) at the time when
they were made may make an application under subsection
(2) during the twenty-eight days from and including the
date on which the creditor first became aware of the
voluntary arrangement.

Subdivision 3—Criminal conduct under the Division
Offence for debtor
to make false
representation for
purpose of
obtaining creditors'
approval.

320. (1) A debtor commits an offence, if for the
purpose of obtaining approval to a proposal for a voluntary
arrangement, the debtor—
(a) makes a representation knowing it to
be false or.misleading; or
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(b) fraudulently does, or omits to do, any
act.
(2) In subsection (1), the reference to obtaining
approval to a proposal for a voluntary arrangement is to
obtaining—
(a) the approval of a proposal for a
voluntary arrangement presented to a
meeting of the debtor's creditors held
in accordance with section 309; or
(b) the approval of a proposal for a
voluntary arrangement submitted to the
Official Receiver in accordance with
section 315.
(3) Subsection (1) applies even if the proposal is
not approved.
(4) A person found guilty of an offence under
subsection (1) is liable on conviction to a fine not
exceeding' two million shillings or to imprisonment for a
term not exceeding five year, or to both.
Prosecution of
delinquent debtors.

321. (1) This section applies to a voluntary
arrangement that has taken effect in accordance with
section 311(1) or section 318(1).
(2) As soon as practicable after forming a
reasonable. suspicion that a debtor has cpmmitted an
offence in connection with a voluntary arrangement to
which this section applies, the supervisor of the
arrangement shall—
(a) report the matter to the Attorney
General and to the Director of Public
Prosecutions; and
(b) provide the Attorney General and the
Director of Public Prosecutions with—
(1) such information; and
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(ii) such access to and facilities for
inspecting and taking copies of
documents (being information or
documents under the debtor's
control and relating to the matter
concerned),
as either of them specifies.
(3) If the Director of Public Prosecutions takes
criminal proceedings following a report made under
subsection (2), the supervisor shall provide that Director
with all assistance in connection with the prosecution that
the supervisor is reasonably able to provide.
(4) If the supervisor fails to comply with
subsection (3), the Attorney General or Director of Public
Prosecutions may apply to the Court for an order under
subsection (5).
(5) On the hearing of an application made by the
prosecuting authority under subsection (4), the Court may
make an order directing the supervisor to comply with
subsection (3).
Division 2
What is a summary
instalment order?

—

Summary instalment orders

322. A summary instalment order is an order made by
the Official Receiver directing the debtor pay the debtor's
debts—

(a)

in instalments or in some other way;
and

(b) in full or to the extent that the Official
Receiver considers practicable in the
particular circumstances of the case.
Who can apply for
summary

323. The Official Receiver may make a summary
instalment order on the application of-
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(a) a debtor; or
(b) a creditor with the debtor's consent.

Requirements for
applications made
by debtors.

324. (1) The Official Receiver may refuse an
application for a summary instalment order if the
application does not comply with subsection (2).
(2) An application does not comply with this
subsection unless it—
(a) is in the form prescribed by the
insolvency regulations for the purposes
of this section;
(b) states—
that the debtor proposes to pay
the creditors in full; or

(i)

(ii) the amount in the shilling that the
debtor proposes to pay;

(c) states the total amount of the weekly or

other instalments that the debtor
proposes to pay;

(d) states
(i)

the name and address of the
debtor's proposed supervisor and
annex the written consent of that
person to be supervisor; or

(ii) if the debtor claims that a
supervisor is not necessary—the
debtor's reasons for making that
claim; and
(e) includes the following information:
(i)

the debtor's full name and
address;

(ii) details of the debtor's property;
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(iii) the names and addresses of each
creditor;
(iv) the amount and nature of each of
the creditors' debts;
(v) whether any of the debts are
secured and the value of the
charge;
(vi) whether any of the debts. are
guaranteed by any person;
(vii) the amount of the debtor's
earnings;
(viii) the name and address of the
debtor's employer (if any);
(ix) any other matter that may be
prescribed by the insolvency
regulations for the purposes of
this subsection.
Official Receiver
may make
summary
instalment order.

325. (1) The Official Receiver may make a summary
instalment order if satisfied that—
(a) the debtor's total unsecured debts that
would be provable in the debtor's
bankruptcy do not exceed the amount
prescribed
by
the
insolvency
regulations for the purpose of this
section; and
(b) the debtor is unable immediately to pay
those debts.
(2) The Official Receiver may not make such an
order without having given the debtor and the creditors an
opportunity to make representations with respect to the
matter.
(3) A summary instalment order is not invalid
merely because the total amount of the debts proved
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exceeds the amount specified in subsection (1)(a), but if it
does, the superVisor appointed under section 327
(appointment of supervisors) may refer the matter to the
Official Receiver, in which case the Official Receiver may
cancel the order.
Power of Official
Receiver to make
additional orders.

326. In addition to an order for the payment of the
debts in instalments, the Official Receiver may make all or
any of the following orders:
(a) an order regarding the debtor's future
earnings or income;
(b) an order regarding the disposal of
goods that the debtor owns or
possesses;
(c) an order giving the supervisor
appointed under section 327 power—
to direct the debtor's employer to
pay all or part of the debtor's
earnings to the supervisor; and
(ii) to supervise payment, out of the
debtor's earnings or income, of
the reasonable living expenses of
the debtor and the debtor's
relatives and dependants.
(i)

Appointment of
supervisors.

327. (1) Except as provided by subsection (2), a
summary instalment order is ineffective if it does not
provide for the appointment of a suitable and willing
person to supervise compliance by the debtor with the
terms of the order.
(2) The Official Receiver may dispense with the
appointment of a supervisor if the Official Receiver
considers it appropriate to do so.
(3) In such a case-
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(a)

the provisions of this Division apply as
if the debtor was the supervisor, except
for section 328 (role of supervisors);
and

(b) that section applies as if the O fficial
Receiver was the supervisor.
_

(4) The Official Receiver may require a
supervisor to provide a bond to secure the supervisor's
performance of the supervisor's obligations under the Act.
(5) In imposing such a requirement, the Official
Receiver shall specify the amount of the bond and the
person to whom it is to be given.
Role of
supervisors.

328. (1) The supervisor is responsible for supervising
the debtor's compliance with the terms of the summary
instalment order and any other orders made under section
326.
(2) The supervisor may charge the debtor
remuneration for carrying out the supervisor's
responsibilities as supervisor at the amount or rates fixed or
prescribed under subsection (3).
(3) The insolvency regulations may fix or
prescribe the amount or rates of remuneration chargeable
under subsection (2).

Power of Official
Receiver to require
supervisor or past
supervisor to
provide documents.

329. (1) The Official Receiver may, by notice, require
a supervisor or a past supervisor to provide the Official
Receiver, within a reasonable period (being not less than
seven days), with any specified documents, or any
documents of a specified class, that relate to the debtor's
property, conduct or dealings that are under the control of
the supervisor or past supervisor.
(2) A supervisor or past supervisor who fails to
comply with a notice given to the supervisor or past
supervisor under subsection (1) commits an offence and on
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conviction is liable to a fine not exceeding two hundred and
fifty thousand shillings.
Termination of
supervisor's
appointment for
failure to supervise
adequately.

330. The Official Receiver may terminate the
supervisor's appointment if of the opinion that the
supervisor has failed to supervise the debtor's compliance
adequately, and may appoint a replacement supervisor.

Period for payment
of instalments.

331. The payment of instalments under a summary
instalment order can be spread over a period not
exceeding—
(a) three years; or
(b) if justified by special circumstances
acceptable to the supervisor—five
years.

Variation or
discharge of
summary
instalment orders.

332. (1) The debtor, any creditor or the supervisor
may at any time apply in writing to the Official Receiver to
vary or discharge a summary instalment order.
(2) After considering an application made under
subsection (1), the Official Receiver may vary or discharge
the order as the Official Receiver considers appropriate.

Effect of summary
instalment orders.

333. (1) 'The debtor shall pay all instalments payable
under a summary instalment in the manner prescribed by
the insolvency regulations.
(2) The Official Receiver may cancel a summary
instalments order on being satisfied on reasonable grounds
that the debtor has failed to comply with subsection (1).

Restrictions on
bringing
proceedings
against debtors
while summary
instalment order

334. (1) In this section, "proceedings", in relation to a
debtor in respect of whom a summary instalment order has
been made, means proceedings brought against the person
or property of the debtor in respect of a debt that has
been-
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(a)

shown in the debtor's application . for
the summary instalment order;

(b) included in the summary instalment
order; or
(c)

notified to the supervisor.

(2) While a summary instalment order has effect,
a person may not begin or continue proceedings against the
debtor unless—
(a)

the Official Receiver, gives permission
for a creditor to begin or continue the
proceedings; or

(b) the debtor is in default under the order.
(3) In giving any such permission, the Official
Receiver may impose such conditions as appear to the
Official Receiver to be fair and reasonable.
(4) In the case of proceedings that are pending
before a court at the time when the summary instalment
order is made, the Court, unless the conditions specified in
subsection (2)(a) or (b) apply—
(a)

shall halt the proceedings on receiving
notice of the order; and

(b) may award all or part of the creditor's
costs incurred up to the time of the
Court's notification, and may certify
accordingly for the purpose of the
creditor proving the debt under this
Division.
Supervisor to give
notice of summary
instalment order to
creditors.

335. (1) The supervisor shall send a notice of the
summary instalment order to every creditor—
(a)

who is known to the supervisor;

(b) whose name is shown on the debtor's
application for the order; or
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(c) who has proved a debt under section
339 (claims of creditors).
(2) A supervisor who, without reasonable excuse,
fails to comply with subsection (1) commits an offence aid
on conviction is liable to a fine not exceeding two hundred
thousand shilling&
Public register of
debtors subject to
current summary
instalment order.

336. (1) The Official Receiver shall establish and
maintain a public register of persons who are subject to
current summary instalment orders.
(2) The Official Receiver shall maintain the
register in accordance with Division 2 of Part XII.

When summary

instalment °rder
ceases to be

current.

Claims of creditors
when summary
instalment has
effect.

337. A summary instalment order is not current if it has
been dischar
gedorall thee instalments
en required to
be •
o pard
under the order have been paid in accordance with the
order.
338. (1) A creditor who has proved the creditor's debt
to the satisfaction of the supervisor is entitled to be
included as a creditor in the administration of the debtor's
estate under the summary instalment order for the amount
of the debt.
(2) A creditor may object to the supervisor's
acceptance or rejection of any creditor's claim by applying
to the Official Receiver.
(3) If a creditor objects under subsection (2), the
Official Receiver may give any directions that the Official
Receiver considers appropriate as to the acceptance or
rejection of the claim,
(4) A person who becomes a creditor of the
debtor after the order has been made, and who proves a
debt before the supervisor, may elect to be included in the
administration of the debtor's estate.
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paid a dividend under the order only after the creditors who
became creditors of the debtor before the order was made
and who have been included as a creditor in the
administration have been paid under the order.
Payment of
debtor's earnings
to supervisor.

339. (1) This section applies if the supervisor, under a
power conferred by a summary instalment order made by
the Official Receiver, directs the debtor's employer to pay
the debtor's earnings, or part of them, to the supervisor.
(2) The amounts that the employer shall pay to
the supervisor are recoverable as a debt from the employer,
and the supervisor's receipt is a complete discharge to the
employer for the debt.
(3) Payment by the employer in contravention of
the supervisor's direction to pay the supervisor discharges
the liability of the employer to the supervisor for the
amount of the payment only if it is made—
(a)

with the consent of the supervisor or
the Official Receiver; or

(b) to a person who is not the debtor and
who has a better legal claim to it than
the debtor.
Consequences of
default by debtor to
pay amount due
under summary
instalment order.

340. (1) A debtor who fails to f,.iy an amount due
under a summary instalment order is presumed, unless the
contrary is proved—
(a)

to have been able to pay the amount
from the date of the order; and

(b) to have refused or neglected to pay it.
(2) If the debtor fails to make a payment in
accordance with the order—
(a) proceedings that have been halted
under section 334 (proceedings against
debtors) may begin or continue;
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(b) any period during which a proceeding
was halted under that section are to be
added to any period of limitation that
applies to the proceeding.
(3) Subsection (2) is subject to any order of the
Court to the contrary.
(4) As soon as practicable after a debtor fails to
make a payment in accordance with a summary instalment
order, the supervisor shall give notice of the failure to the
Official Receiver.
Offence for debtor
to obtain credit
while summary
instalment order
has effect.

341. (1) A debtor in respect of whom a summary
instalment order is in effect commits an offence if, before
all creditors have been paid the amounts to which they are
entitled under the order, the debtor—
(a) alone or jointly with another person,
obtains credit of one hundred thousand
shillings or more;
(b) incurs a liability to another person for
one hundred thousand shillings or
more for the purpose of obtaining
credit for another person; or
(c) enters into a credit purchase
transaction under which the debtor is
liable to pay one hundred thousand
shillings or more.
(2) In proceedings for an offence under
subsection (1), it is a defence to prove—
(a) in a case to which subsection (1Xa)
applies—that, before obtaining the
relevant credit, informed the credit
provider that the debtor was subject to
a summary instalment order;
(b) in a case to which subsection (1)(b)
applieswiwthat, before the defendant
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incurred the relevant liability, the
credit provider was informed that the
defendant was subject to a summary
instalment order; or
(c) in a case to which subsection (1)(c)
applies—that, before the defendant
entered into the relevant agreement, the
other parties to the agreement were
informed that the defendant was
subject to a summary instalment order.
(3) A person who is found guilty of an offence
under this section is liable on conviction to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.
Division 3

No asset procedure

—

-

Division 3:
introduction.

342. This Division prescribes a procedure for dealing
with a debtor who has no realisable assets.

Application for
entry to no-asset
procedure.

343. (1) A debtor who meets the criteria set out in
section 344 (criteria for entry to no-asset procedure) may
apply to the Official Receiver for entry to the no-asset
procedure.

(2) A debtor can apply for entry to the no-asset
procedure by completing the following documents and
lodging them with the Official Receiver:
(a)

an application in the form prescribed
by the insolvency regulations for the
purpose of this section; and

(b) a statement in the form so prescribed
setting out the debtor's financial
position.
(3) The Official Receiver may reject the debtor's
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application if the application or statement of the debtor's
financial position is, in the Official Receiver's opinion,
incorrect or incomplete.
Criteria for entry to
no-asset procedure.

344. (1) The Official Receiver may admit a debtor to
the no-asset procedure if satisfied on reasonable grounds
that—
(a) the debtor has no realisable assets;
(b) the debtor has not previously been
admitted to the no-asset procedure;
(c) the debtor has not previously been
adjudged bankrupt;
(d) > the debtor has total debts that are not
less than one hundred thousand
shillings and not more than four
million shillings; and
(e) the debtor does not have the means to
repay any amount towards those debts.
(2) In this section, "realisable assets" does not
include the assets that a bankrupt is allowed to retain under
section 160 (bankrupt entitled to retain certain assets), but
does include assets (for example, gifted assets) that might
be recoverable by the Official Receiver—
(a) if the debtor were to be adjudged
bankrupt on the date of application for
entry to the no-asset procedure; and
(b) if Division 19 of Part III (Irregular
transactions) applied.

Debtor disqualified
from entry to noasset procedure in
certain cases.

345. The Official Receiver may not admit a debtor to
the no-asset procedure if satisfied, on reasonable grounds,
that—
(a) the debtor has concealed assets with
the intention of defrauding the debtor's
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creditors (for example, by transferring
property to a trust);
(b)

the debtor has engaged in conduct that
would, if the debtor were adjudged
bankrupt, constitute an offence under
this Act;

(c)

the debtor has incurred a debt or debts
knowing that the debtor does not have
the means to repay them; or

(d)

a creditor intends to apply for the
debtor to be adjudged bankrupt and it
is likely that, if the debtor were to be
adjudged bankrupt, the outcome for the
creditor would be materially better
than if the debtor were admitted to the
no-asset procedure.

Official Receiver
to notify creditors.

346. As soon as practicable after receiving an
application from a debtor for entry to the no-asset
procedure, the Official Receiver shall send a summary of
the debtor's assets and liabilities to each known creditor of
the debtor.

Restrictions on
debtor obtaining
credit after
application made.

347. (1) A debtor who has applied for entry to the noasset procedure may not obtain credit (including credit
under a credit purchase transaction), either alone or jointly
with another person, of more than ten thousand shillings
without first informing the credit provider that the debtor
has applied for entry to the no-asset procedure.
(2) A debtor who contravenes subsection (1)
commits an offence and on conviction is liable to a fine not
exceeding fine not exceeding five hundred thousand
shillings or to imprisonment for a term not exceeding six
months, or to both.

When debtor

348. (1) A debtor is admitted to the no-asset procedure
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when the Official Receiver sends the debtor a notice in the
form prescribed by the insolvency regulations for the
i/

1

purosefthicn.

(2) As soon as practicable after a debpr is
admitted to the no-asset procedure, the Official R iceiver
shall,
(a) notify that fact to each crediOr of the
debtor of whom the Official/ Receiver
is aware; and

,/

(b) publish notice of it in a pub ication and
in a manner prescrib;‘,d by the
insolvency regulations.
Public register of
persons admitted to
no-asset procedure.

349. (1) The Official Receiver shall establish and
maintain a public register of persons admitted to the noasset procedure and persons discharged from that procedure
under section 358.
(2) The Official Receiver shall maintain the
register in accordance with Division 2 of Part XI.

Creditors may not
enforce debts of
debtor admitted to
no-asset procedure.

350. (1) A creditor of a debtor may not, after the
debtor has been admitted to the no-asset procedure, begin
or continue any step to recover or enforce a debt—
(a)

that the debtor owes to the creditor at
the time when the debtor ap lies for entry to the no-asset procedu ; and

(b) that would be provable in e debtor's
bankruptcy if the debtor,/ were to be
adjudged bankrupt.
/
(2) Subsection (1) does no apply to the
following debts (which despite that subsection remain
enforceable):
Cap 152

(a) amounts payab e wider a court order
made under e Matrimonial Causes
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Act;
(b)

Cap. 8

amounts payable under the Children
Act;

(c) amounts owed in respect of a loan to
secure the education of a dependent
child or step-child of the debtor.
Debtor's duties
after entry to nod
asset procedure.

,

351. (1) On being required by the Official Receiver to
do so, the debtor shall provide the Official Receiver with
such assistance, documents and information as are
reasonably necessary in order to apply the no-asset
rocedure to the debtor.

P

(2) As soon as practicable after any change
occurs in the debtor's circumstances that would allow the
debtor to repay an amount towards the debts referred to in
section 350(1), the debtor shall give w ritten notification of
the change to the Official Receiver.

(3) The debtor may not obtain credit (including
credit under a conditional purchase transaction), either
alone or jointly with another person, of more than one
hundred thousand shillings without first informing the
credit provider that the debtor is subject to the no-asset
procedure.
Offence for Om

admitted to sioamt procedure to,
obtain audit.

352. (1) A person who, while admitted to the no-asset
procedure—

(a) alone or jointly with another person,
obtains credit of one hundred thousand
shillings or more;
(b) incurs liability to a credit provider for
one hundred thousand shillings or
more for the purpose of obtaining
credit for another person; or
(c) enters into a credit purchase
transaction under which the person is
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liable to pay one hundred thousand
shillings or more,
commits an offence.
(2) In proceedings for an offence under
subsection (1), it is a defence to prove—
(a) in a case to which subsection (1Xa)
applies—that, before obtaining the
relevant credit the defendant informed
the credit provider that the defendant
was admitted to the no-asset
procedure;
(b) in a case to which subsection (1)(b)
applies—that, before the defendant
incurred the relevant liability, the
credit provider was informed that the
defendant was admitted to the no-asset
procedure; or
(c) in a case to which subsection ( 1X0
applies—that, before the defendant
entered into the relevant agreement, the
other parties to the agreement were
informed that the defendant was
admitted to the no-asset procedure.
(3) A person who is found guilty of an offence
under this section is on conviction liable to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.
How debtor's
participation in the
no-osset pseedure
is tatniested.

M. A debtor's participation in the no-asset procedure
terminates when—
(a) the Official Receiver terminates the
debtor's participation under section
354 (when Official Receiver may
terminate no-asset procedure);
(b) the debtor is discharged under section
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358 (discharge of debtor's participation
in no-asset procedure);

When Official
Receiver may
terminate no-asset
procedure.

(c)

the debtor applies for the debtor's own
bankruptcy; or

(d)

a creditor who is entitled to do so (for
example, because the creditor's debt is
enforceable as a debt specified in
section 350(2)) applies for the debtor's
bankruptcy and the debtor is adjudged
bankrupt.

354. (1) The Official Receiver may terminate a
debtor's participation in the no-asset procedure if—
(a)

the debtor was wrongly admitted to the
no-asset procedure (for example,
because the debtor concealed assets) or
misled the Official Receiver; or

(b)

the Official Receiver is satisfied that
the debtor's financial circumstances
have changed, enabling the debtor to
repay an amount towards the debtor's
debts.

(2) The Official Receiver terminates a debtor's
participation in the no-asset procedure by sending a notice
to that effect to the debtor to the debtor's last known
address.
(3) The termination is effective when the notice
is sent, whether or not the debtor receives it.
(4) As soon as practicable after the termination of
a debtor's participation in the no-asset procedure, the
Official Receiver shall send a notice of the termination to
each creditor of the debtor known to the Official Receiver.
Official Receiver
may apply for

355. (1) If the Official Receiver terminates a debtor's
participation in the no-asset procedure on the ground that
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preservation order
on ground of
debtor's
misconduct.

the debtor has concealed assets or misled the Official
Receiver, the Court may, on the application of the Official
Receiver, make an order for the preservation of the debtor's
assets pending an application for the debtor's bankruptcy.
(2) The Court may make an order under
subsection (1) on such terms as it considers appropriate.

Effect of
termination of
debtor's
participation in noasset procedure.

356. (1) On termination of the debtor's participation
in the no-asset procedure—
(a) the debtor's debts that became
unenforceable on the debtor's entry to
the no-asset procedure become again
enforceable; and
(b) the debtor becomes liable to pay any
penalties and interest that may have
accrued.
(2) Subsection (1) does not apply if the debtor's
entry to the no-asset procedure is terminated by discharge
under section 358 (discharge of debtor's participation in
no-asset procedure).

Creditor may apply
to Official
Receiver for
termination of
debtor's
participation in noasset procedure.

357. (1) A creditor may apply to the Official Receiver
for termination of the debtor's participation in the no-asset
procedure on any of the grounds specified in subsection (2).
(2) The grounds are as follows:
(a) the debtor did not meet the criteria for
admission to the no-asset procedure;
(b) there are reasonable grounds for the
Official Receiver to conclude that the
debtor was disqualified under section
345 (debtor disqualified from entry to
no-asset procedure in certain cases).

Discharge of
debtor's

358. (1) A debtor who is participating in the no-asset
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procedure is automatically discharged from that asset
procedure at the end of twelve months after the date when
the debtor was admitted to it.
(2) Subsection (1) does not apply if the Official
Receiver—
(a) is satisfied that the twelve-month
period should be extended for the
purpose of properly considering
whether the debtor's participation in
the no-asset procedure should be
terminated; and
(b) sends a written deferral notice to the
debtor's last known address before the
end of that period.
(3) The Official Receiver shall specify in the
deferral notice an alternative date for automatic discharge,
which may be no later than thirty-five days after the end of
the twelve-month period.
(4) A deferral notice has effect whether or not the
debtor receives it.
(5) As soon as practicable after sending a deferral
notice to a debtor, the Official Receiver shall send a copy
of the notice to each creditor of the debtor known to the
Official Receiver.
(6) The debtor is automatically discharged from
the no-asset procedure on the date specified in the deferral
notice.
(7) The Official Receiver may revoke a deferral
notice in the same way in which it was sent, in which case,
the debtor is automatically discharge:4cl from the no-asset
procedure.-,

(a) if the notice is revoked on or before the
end of the twelve-month period
specified in subsection (1)—at the end
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of that period; or
(b) if it is revoked after the end of that
period—on the date of revocation.
Effect of discharge
of debtor's
participation in no.
asset procedure.

359. (1) On discharge under section 358 (discharge of
debtor's participation in no-asset procedure)—
(a) the debtor's debts that became
unenforceable on the debtor's entry to
the no-asset procedure are cancelled;
and
(b) the debtor is no longer liable to pay
any part of the debts, including any
penalties and interest that may have
accrued.
(2) Subsection (1) does not apply—
(a) to any debt or liability incurred by
fraud or fraudulent breach of trust to
which the debtor was a party; or
(b) any debt or liability for which the
debtor has obtained forbearance
through fraud to which the debtor was
a party.
(3) The debts and liabilities referred to in
subsection (2) again become enforceable on discharge
under section 358, and the debtor is liable to pay any
penalty or interest that may have accrued.

Discharge does not
release debtor's
business partners
and others.

360. A discharge under section 358 (discharge of
debtor's participation in no-asset procedure) does not
release a person who, at the date of discharge, was—
(a) a business partner of the discharged
debtor;
(b) a co-trustee with the discharged debtor;
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(c) jointly bound or had made any contract
with the discharged debtor; or
(d) a guarantor or in the nature of a
guarantor of the discharged debtor.

PART V—ADMINISTRATION OF INSOLVENT DECEASEDS'
ESTATES

Division 1—Introductory provision
Interpretation:
Part V.
Cap. 160

361. (1) In this Part—
"administrator" has the same meaning as in the Law
of Succession Act;
"beneficiary", in relation to a deceased debtor's
estate, means a person who is beneficially interested in the
estate;
"estate" has the same meaning as in the Law of
Succession Act and, in relation to a deceased debtor, means
that part of the debtor's estate that is available for
distribution under section 375;
"executor" has the same meaning as in the Law of
Succession Act;
"trustee" means a trustee appointed under section

369(2);
(2) This Part does not affect—

(a) any property of a deceased that does not
form part of the deceased debtor's
estate; or
(b) the administration of that property.
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Division 2—Functions of the Court in respect of administration of
insolvent estates
Court may order
that estate be
administered
under this Part.

362. (1) The Court may order that the estate of a
deceased debtor be administered under this Part on the
application—
(a)

under section 363 of the executor or
administrator or a person who is
applying to the Court for a grant of
probate or letters of administration: or

(b) under section 364 of—
(i) a creditor who has produced
evidence establishing a debt due
to the creditor; or
(ii) a beneficiary.
(2> The Court may refuse to make such an order if
it is satisfied that—
(a)

there is a reasonable probability that the
estate will be sufficient to pay all of the
deceased's debts; and

(b) the creditors will not be detrimentally
affected by the estate being
administered in the normal way.
Application by
executor or
administrator, etc.

363. (1) The executor or administrator, or a person
who is applying to the Court for a grant of probate or letters
of administration, may apply to the Court for an order that
the estate be administered under this Part if the executor or
administrator or person applying is of the view that the
money in the estate (together with the proceeds of any assets
in the estate that can conveniently be converted into money)
will not be, or is not likely to be, sufficient to satisfy the
several claims made or likely to be made on the estate.
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(2) An application may—
(a) be joined with an application for a grant
of probate or letters of administration in
respect of the deceased's will or of the
deceased's property that does not form
part of the deceased's estate; or
(b) be made at any time after that grant.
(3) In addition to the application, an applicant
shall lodge with the Court an account that—
(a) shows the assets, debts and liabilities of
the deceased to the extent that the
applicant knows what they are; and
(b) complies with subsection (4).
it—

(4) An account complies with this subsection if
(a) is verified by statutory declaration; and
(b) is lodged—
(i) when the application is lodged;
(ii) within the prescribed time after
the application is lodged; or
(iii) within such additional period (if
any) as the Court may allow.

(5) The applicant may amend the account with the
approval of the Court.
Application by
creditor or
beneficiary for
order under this
Part.

364. (1) The following persons may also apply to the
Court for an order under this Part:
(a) a creditor of the deceased's estate, if the
creditor's debt has reached the threshold
for a creditor's application for
bankruptcy;
/1-
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(2) A creditor or beneficiary may apply for an
order if—
(a) the executor or administrator has not
applied under this Part, and after being
requested in writing to apply, fails to
apply within twenty-one days after
receiving the request; or
(b) no executor or administrator has been
appointed, and no application has been
lodged in the Court under section 363,
within four months after the date of the
debtor's death.
(3) In the case of an application under subsection
(2)(a) for an order that the estate be administered under this
Part, the Court may not make the order before the expiry of
two months after the date when probate or letters of
administration were granted, but this restriction does not
apply if—
(a) the executor or administrator has
consented;
(b) the applicant proves that(i)

the deceased was not insolvent at
any time within three months
before the death; or
(ii) the executor or administrator has
favoured or s about to favour any
particular creditor or creditors; or
(c) in the Court's opinion, the executor or
administrator is not properly
administering the estate.
(4) The Court may allow an application under
subsection (2)(b) to be lodged before the 'expiry of four
months after the date of the debtor's death if satisfied that—
(a) the deceased was insolvent at any time
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within the three months preceding the
death; or
(b) the estate that should have been
available for the deceased's creditors is
rapidly diminishing.
Notice of
application by
creditor or
beneficiary.

Court may order
administration by
Official Receiver
or the Public
Trustee instead of
executor or
administrator.

365. If an application has been lodged by a creditor or
beneficiary under section 364, the applicant shall give notice
of the application—
(a)

to the executor or administrator; or

(b)

executor
or
if there
is
no
administrator—to the person specified
by the Court.

366. (1) This section applies if—
(a)

an application has been made to the
Court for an order to administer an
estate under this Part; and

(b)

the Court believes that the estate is
likely to be better administered by the
Official Receiver or the Public Trustee
rather than by the person who is or may
become the executor or administrator.

(2) The Court may, as part of its original order on
the application or by any subsequent order, make an order
directing—

Certificate lodged

(a)

the executor or administrator (if there is
one) to stop administering the estate;
and

(b)

the Official Receiver or the Public
Trustee to assume responsibility for its
administration.

367. (1) If the Public Trustee is the executor or
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as application and
order.
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administrator of, or would be entitled to obtain a grant of
administration for, an apparently insolvent estate, the Public
Trustee may lodge a certificate under this section.
(2) The lodging of a certificate in the prescribed
form has the effect both of an application and an order that
the estate be administered under this Part.
(3) The certificate is to be lodged in the Court
registry from which the grant of probate or letters of
administration was issued.

Estate vests in
trustee.

368. (1) The whole of the estate at the date when the
application for the orderAmder this Part was lodged vests in
the person appointed by the Court to administer it as trustee:
(2) In,its order that the estate be administered
under this Part or in a subsequent order, the Court may
appoint as trustee—
(a) the executor or administrator;
(b) the Official Receiver;
(c)

Public Trustee; or

(d) any other person.
TruStee to realise,
administer and
distribute estate.

369. The trustee shall, as soon as practicable after the
estate vests in the trustee, realise, administer, and distribute
the assets in accordance with the law and practice of
bankruptcy, subject to any modifications in this Part.

Entitlement of
surviving spouse
to household
furniture and
effects.

370. (1) This section applies if the estate that vests in
the trustee includes any of the deceased's necessary
household furniture and effects that would have passed to
the deceased's surviving spouse if the estate had not been
insolvent.
(2) The surviving spouse may select and retain as
the spouse's own property so much of the furniture and
effects referred to in subsection (1) as the trustee

670

The Insolvency Bill, 2014

determines.
(3) The surviving spouse shall make the selection
within the time that the trustee allows.
(4) The surviving spouse's selection does not
affect any rights under a valid charge or a credit purchase
transaction in respect of the goods selected.
(5) The fact that the goods available for selection
are subject to a charge or credit purchase transaction does
not give the surviving spouse any rights to any other part of
the deceased's property.
Trustee may make
allowance to
surviving spouse.

371. (1) The trustee may make an allowance out of the
estate to the surviving spouse or to any of the relatives or
dependants of the deceased or the surviving spouse for the
support of any of them.

(2) However, the trustee shall first obtain the
consent of the creditors, which must be expressed in the
form of an ordinary resolution.
Division 3—Trustee's responsibilities with respect to administration of
insolvent deceased's estate
Application of
Division 3.

372. This Division applies if the Court has made an
order that the estate of a deceased person be administered
under this Part.

Trustee's
functions and
powers in respect
of insolvent
deceased's estate.

373. The trustee has, in relation to the estate, the same
functions and powers as a bankruptcy trustee has in relation
to the property of a bankrupt.

Distribution of
insolvent
deceased's estate.

374. (1) The trustee shall distribute the estate in the
following order:

(a) firstly, payment of all proper costs,
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charges, debts and expenses of the due
administration of the estate, whether
incurred before or after the order is
made;
(b) secondly, payment of the deceased's
reasonable funeral expenses;
(c) thirdly, payment of the following
expenses of the deceased incurred
during the three months immediately
before the deceased's death(i)

medical expenses; and

(ii) reasonable expenses for hospital
care provided for the deceased, so
far as those expenses are lawfully
recoverable;
(d) fourthly, payment of other claims and
interest in accordance with the Second
Schedule.
(2) For the purposes of subsection (1Xd), a
reference in the Second Schedule to the commencement of
the bankruptcy is to be read as a reference to the date of the
deceased's death.
How any surplus
is to be paid.

375. (1) In this section, "surplus" means the surplus of
assets that remains with the trustee after the trustee has paid
in full—
(a) the debts due by the deceased debtor;
(b) the costs of the administration under
this Fart; and
(c) any other money that would be payable
in a case of bankruptcy.
(2) The trustee shall—
(a) if there is an executor or administrator
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of the deceased's property that does not
form part of the deceased's estate under
this Part—pay the surplus to that
executor or administrator; or
(b) if there is no such executor or
administrator—distribute the surplus in
accordance with the directions of the
Court (which shall in giving those
directions have regard to the persons
who are entitled to the surplus).
(3) The Court may make an order approving the
distribution of the surplus as part of the order that the estate
be adthinistered under this Part, or at any time afterwards.
(4) If the Court has made such an order, it may
from time to time vary it in relation to any part of the
surplus that remains under the control of the trustee at the
date of the variation.
Creditor's notice
to executor or
administrator.

Power of trustee
to act in relation
to deceased's
irregular
transactions.

376. If an order that a deceased's estate be administered
under this Part is notified to the deceased's executor or
administrator, the executor or administrator may obtain a
proper discharge for any payment of money or disposition of
property by the executor or administrator only if the
payment or disposition is consistent with the terms of the
order.
377. (1) A trustee may take a step that a bankruptcy

trustee could have taken under Division 19 of Part III (for
example, by cancelling an irregular transaction) as if the
deceased had been bankrupt at the time of death.
(2) However, the following two further additional
restrictions apply when a trustee takes such a step.
(3) The first additional restriction is that the
trustee may not issue a notice cancelling a gift or voluntary
settlement without first obtaining the approval of the Court.
The Court may give permission only if it is satisfied that

The Insolvency Bill, 2014

673

recovery of the gift or settlement is necessary to pay the
debts of the estate in full (including interest).
(4) The second additional restriction is that the
Court may make an order under section 211 (Court may
order recipient of bankrupt's contribution to property of
another to pay value to bankruptcy trustee) only if it is
satisfied that recovery of the deceased's conth:Jution to the
property of another is necessary to pay the debts of the
estate in full (including interest).
Trustee may
cancel execution
against insolvent
deceased debtor's
estate.

378. The trustee may cancel an execution against the
deceased debtor's estate unless it was completed more than
three months before the date of the order that the estate be
administered under this Part.

Certain acts of
executor or
administrator
valid if done in
good faith.

379. A payment made, or an act done or omitted to be
done, in good fait by an executor or administrator in
respect of a deceased's estate before the executor or
administrator had notice of an intention to apply for an order
that the estate be administered under this Part is not
invalidated by any other provision of this Act.

PART VI—LIQUIDATION OF COMPANIES
Division 1—Introductory provisions
Scheme of Part Vt.

380. (1) This Part applies to the liquidation of a
company registered under the Companies Act, 2013.
(2) A liquidation may be either—
(a) voluntary (see Diirisions 2 to 5); or
(b) by the Court (see Division 6).
(3) This Division and Divisions 7 to .10 relate to
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liquidation generally, except when otherwise stated.
Distinction
between
"member?" and
"creditors"
voluntary
liquidation.

381. In this Part—
(a) a liquidation in the case of which a
directors' statutory declaration under
section 397 (declaration of solvency)
has been made is a "members'
voluntary liquidation"; and
(b) a liquidation in the case of which such
a declaration has not been made is a
"creditors' voluntary liquidation":

Interpretation: Part
VI.

382. (1) In this Part,
"contributories"—
(a) means all persons liable to contribute
to the assets of a company if it is
liquidated; and .
(b) for the purposes of all proceedings for
determining, and all proceedings
before the final determination of, the
persons who are to be treated as
contributories for the purposes of this
Part—includes all persons alleged to
be contributories;
"inability to pay its debts", in relation to a
company, has the meaning given by section 383;
"liquidation committee meeting", in relation to a
company, means a committee appointed by the creditors of
the company in accordance with section 408 (appointment
of liquidation committee).
"official rate", in relation to interest payable under
this Part, is the rate fixed in accordance with subsection
(3);
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"resolution for voluntary liquidation" means a
resolution passed under section 392(1)(a) or (b).
(2) The reference in subsection (1) to persons
liable to contribute to the assets of a company does not
include a person so liable because of a declaration by the
Court under—
(a)

section 505 (fraudulent trading by
company in liquidation); or

(b) section 506 (wrongful trading).
(3) The Cabinet Secretary may, by order
published in the Gazette, fix from time to time the official
rate of interest for the purpose of any provision of this Part
in respect of which the expression "official rate" is used.
The circumstances
in which a
company is unable
to pay its debts.

383. (1) For the purposes of this Part, a company is
unable to pay its debts—

(a) if a creditor (by assignment or
otherwise) to whom the company is
indebted for hundred thousand
shillings or more has served on the
company, by leaving it at the
company's registered office, a written
demand requiring the company to pay
the debt and the company has for
twenty-one days afterwards failed to
pay the debt or to secure or compound
for it to the reasonable satisfaction of
the creditor;
(b) if execution or other process issued on
a judgment, decree or order of any
court in favour of a creditor of the
company is returned unsatisfied in
whole or in part; or

(c) if it is proved to the satisfaction of the
Court that the company is unable to
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pay its debts as they fall due.
(2) A company is also unable to pay its debts for
the purposes of this Part if it is proved to the satisfaction of
the Court that the value of the company's assets is less than
the amount of its liabilities (including its contingent and
prospective liabilities).
(3) The insolvency regulations may increase or
reduce the amount specified in subsection (1)(a).
Liability as
contributories of
present and former
members.

384. (1) When a company is being liquidated, every
present and former member is liable to contribute to its
assets to any amount sufficient for payment of its debts and
liabilities, and the expenses of the liquidation, and for the
adjustment of the rights of the contributories among
themselves.
(2) Subsection (1) is subject to the following
provisions:
(a)

a person who was formerly a member
of the company is not liable to
contribute if the person has ceased to
be a member for twelve months or
more before the commencement of the
liquidation;

(b) a person who was formerly a member
of the company is not liable to
contribute in respect of any debt or
liability of the company contractec
after the person ceased to be a member;
(c)

a former member is not liable to
contribute, unless it appears to the
Court' that the existing members are
unable to satisfy the contributions
required to be made by them;

(d) in the case of a company limited by
shares—a contribution is not required
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from a member exceeding the amount
(if any) unpaid on the shares for which
the member is liable as a present or
former, member;
(e) nothing' in the Companies Act, 2013 or
this Act invalidates any provision
contained in a policy of insurance or
other contract whereby the liability of
individual members on the policy or
contract is restricted, or because of
which the funds of the company are
alone made liable in respect of the
policy or contract;
(f)

an amount due to a member of the
company (as such) as dividends, profits
or otherwise is taken not to be a debt of
the company, that is payable to the
member in a case of competition
between the member and any other
creditor who is not a member of the
company, but any such amount can be
taken into account for the purpose of
the final adjustment of the rights of the
contributories among themselves.

(3) In the case of a company limited by
guarantee, a member is not liable to contibute more than the
amount that that the member has undertaken to contribute
under the company's guarantee.
Liability of past
directors and
sharekdders.

385. (1) In this section, "relevant payment" means a
payment made out of capital in respect of the redemption or
purchase by a company of any of its own shares.
(2) This section applies if a company is in
liquidation and—
(a) it has under Division 4 of Part XVI of
the Companies Act, 2013 (Acquisition
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by limited company of its own shares:
redemption or purchase by private
company out of capital) made a
payment out of capital in respect of the
redemption or purchase of any of its
own shares; and
(b) the aggregate amount of the company's
assets and the amounts paid as a
contribution to its assets (apart from
this section) are not sufficient for
payment of its debts and liabilities and
the expenses of the liquidation.
(3) If the liquidation commenced within twelve
months after the date on which the relevant payment was
made—
(a) the person from whom the shares were
redeemed or purchased; and
(b) the directors who prepared the
statement in accordance with section
482(1) to (3) of the Companies Act,
2013 (directors' statement and
auditor's report) for purposes of the
redemption or purchase, except a
director who shows that the director
had reasonable grounds for forming the
opinion set out in the declaration,
are, to the extent necessary to satisfy the insufficiency,
liable to contribute to the company's assets as provided by
subsections (4) and (5).
(4) A person from whom any of the shares were
redeemed or purchased is liable to contribute an amount not
exceeding so much of the relevant payment as was made by
the company in respect of the person's shares; and the
directors are jointly and severally liable with that person to

contribute that amount.
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(5) A person who has contributed an amount to
the assets in accordance with this section may apply to the
Court for an order directing any other person jointly and
severally liable in respect of that amount to pay to the
person such amount as the Court considers appropriate and
equitable.
(6) Section 384 (liability as contributories of
present and former members) does not apply to a liability
accruing under this section.
Position of limited
companies that
were formerly
,nlimited.

386. (1) This section applies to a company that is in
liquidation if it was previously registered as unlimited but
has since become re-registered as a limited company.
(2) Despite section 384(2)(a), a former member
who was a member of the company at the time of its reregistration is, if the liquidation commences within the
three years from and including the date on which the
company was re-registered, liable to contribute to the assets
of the company in respect of debts and liabilities contracted
before that time
(3) If no persons who were members of the
company at that time are existing members of it, a person
who at that time was a present or foriner member is liable
to contribute as required by subsection (2) even though the
existing members have paid the contributions required to be
made by them.
(4) Subsection (3) applies subject to section
384(2)(a) and to subsection (2) of this section, but despite
section 384(2)(c).
(4) Despite section 384(2)(d) and (3), there is no
limit on the amount that a person who, at that time, was a
past or present member of the company is liable to
contribute.

Position of
unlimited

387. (1) This section applies to a company in
liquidation that has previously been registered as limited

680
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but has since become re-registered as unlimited.
(2) A person who, at the time when the
application for the company to be re-registered was lodged,
was a former member of the company and did not after, that
time again become a member of it is not liable to contribute
to the assets of the company any more than would have
been the case had the company not been re-registered.

Nature of
contributory's
liability.

388. The liability of a contributory creates an ordinary
contract debt due from the contributory at the time when
the contributor's liability began, but payable at the times
when calls are made to enforce the liability.

Death of
contributories not
to affect their
liability.

389. (1) If a contributory dies either before or after
being placed on the list of contributories, the contributory's
personal representatives are, in administering the
contributory's estate, liable to contribute to the assets of the
company in discharge of the contributory's liability and are
therefore contributories.
(2) If the personal representatives fail to pay
money ordered to be paid by them, proceedings may be
taken for administering the estate of the deceased
contributory and for compelling payment from it of the
money due.

Liability of
contributories who
are adjudged
bankrupt.

390. If a contributory is adjudged bankrupt, either
before or after being placed on the list of contributories, the
following provisions apply:
(a)

the contributory's bankruptcy trustee
represents the contributory for all
purposes of the liquidation and is
therefore a contributory for the
purposes of this Part:

(b)

that trustee may be required(i) to admit to proof against the
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contributory's estate; or
(ii) otherwise to permit the payment
from the contributory's assets in
due course of law,
any money due from the contributory
in respect of the contributory's liability
to contribute to the company'_s assets;
(c) there may be proved against the
contributory's estate the estimated
value of the contributory's liability to
future calls as well as to calls already
made.
Liability of
contributories to
contribute to debts
of company
registered but not
formed under
Companies Act,
2013.

391. (1) This section applies to a company in
liquidation that is registered but was not formed under the
Companies Act 2013.
(2) A person is, in respect of the company's debts
and liabilities contracted before registration, a contributory
if the person is liable—
(a) to pay, or contribute to the payment of,
any debt or liability so contracted;
(b)

to pay, or contribute to the payment of,
any amount for the adjustment of the
rights of the members among
themselves in respect of any such debt
or liability; or

(c) to pay, or contribute to the amount of,
the expenses of liquidating the
company, so far as relates to those
debts or liabilities.
(3) A contributory is liable to contribute to the assets of the company, in the course of the liquidation, all
amounts due from the contributory in respect of any such
liability.
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(4) If a contributory dies or becomes bankrupt,
the provisions of this Act relating to the personal
representatives of deceased contributories and to the
bankruptcy trustees of bankrupt contributories respectively
apply.
Division 2—Voluntary liquidation (introductory and general)
Circumstances in
which company
may be liquidated
voluntarily.

392. (1) A company may be liquidated voluntarily—
(a)

when the period (if any) fixed for the
duration of the company by the articles
expires, or the event (if any) occurs, or,
the occurrence of which the articles
provide that the company is to be
dissolved, and the company in general
meeting has passed a resolution
providing for its voluntary liquidation;
Or

(b)

if the company resolves by special
resolution that it be liquidated
voluntarily.

(2) Before passing a resolution for voluntary
liquidation, the company shall give notice of the resolution
to the holder of any qualifying floating charge in respect of
the company's property.
(3) If notice is given proposing a resolution for
the voluntary liquidation of a company, such a resolutio
may be passed only—
(a)

after the expiry of seven days from and
including the date on which the notice
was given; or

(b)

if the person to whom the notice was
given has consented in writing to the
passing of the resolution.
,
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(4) Division 3 of Fart III of the Companies Act,
2013 (resolutions affecting a company's constitution)
applies to a resolution under paragraph (a) of subsection (1)
as well as a special resolution under paragraph (b) of that
subsection.
(5) For the purposes of this section, a person is
the holder of a qualifying floating charge in respect of a
company's property if the person holds one or more
debentures of the company secured—
(a) by a qualifying floating charge that
relates to the whole or substantially the
whole of the company's property;
(b) by a number of qualifying floating
charges that together relate to the
whole or substantially the whole of the
company's property; or
(c)

Notice of
resolution to
liquidate.

by charges and other forms of security
that together relate to the whole or
substantially the whole of the
company's property and at least one of
which is a qualifying floating charge.

393. (1) Within fourteen days after a company has
passed a resolution for its voluntary liquidation, it shall
publish a notice setting out the resolution—
(a) once in the Gazette;
(b) once in at least two newspapers
circulating in the area in which the
company has its principal place of
business in Kenya; and
(c)

on the company's website (if any).

(2) If a company fails to comply with subsection
(1), the company, and each officer of the company who is

in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
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shillings.
(3) If, after a company or any of its officers is
convicted of an offence, the company continues to fail to
take any of the steps specified in subsection (1), the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.
(4) For purposes of subsections (2) and (3), the
liquidator is an officer of the company.
When liquidation
commences.

Consequences of
resolution to
liquidate.

394. The voluntary liquidation of a company

commences when the resolution for voluntary liquidation is
passed.
395. (1) On and after the commencement of voluntary

liquidation of a company, the company shall cease to carry
on its business, except in so far as may be necessary for its
beneficial liquidation.
(2) However, the corporate status and corporate
powers of the company continue to have effect until the
company is dissolved, even if the company's articles
provide otherwise.

Share transfers and
attempts to alter
member's status
after liquidation
resolution to be
void.

396. The following are void if made after the
commencement of a voluntary liquidation of a company:
(a) any transfer of the company's shares
(other than a transfer made to or with
the sanction of the liquidator); and
(b) an alteration in, or an attempt to alter,
the status of the company's members.

Making and effect
of declaration of
solvency by

397. (1) If it is proposed to liquidate a company
voluntarily, the directors (or, in the case of a company
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having more than two directors, the majority of them) may
at a directors' meeting make a statutory declaration to the
effect—
(a) that they have made a full inquiry into
the company's affairs; and

(b) that, having done so, they have formed
the opinion that the company will be
able to pay its debts in full, together
with interest at the official rate, within
such period (not exceeding twelve
months from the commencement of the
liquidation) as may be specified in the
declaration.
(2) Such a declaration by the directors has no
effect for purposes of this Act unless—
(a)

it is made within the five weeks
immediately preceding the date of the
passing of the resolution for
liquidation, or on that date but before
the passing of the resolution; and

(b) it includes a statement of the
company's assets and liabilities as at
the latest practicable date before the
,making of the declaration.
(3) Within fourteen days after the date on which
the resolution for liquidation is passed, the company shall
lodge a copy of the declaration with the Registrar for
registration.
(4) A director who makes a declaration under this
section without having reasonable grounds for the opinion
that the company will be able to pay its debts in full,
together with interest at the official rate, within the
specified period commits an offence and on conviction is
liable to a fine not exceeding two million. shillings or to
imprisonment for a term not exceeding five years, or to

The Insolvency Bill, 2014

686

both.
(5) If—
(a) the company is liquidated in
accordance with a resolution passed
within five weeks after the making of
the declaration; and
(b) its debts (together with interest at the
official rate) are not paid or provided
for in full within the specified period,
then, for the purpose of subsection (4), it is to be presumed
(unless the contrary is established) that the director did not
haVe reasonable grounds for the director's opinion.
(6) If a company fails to comply with subsection
(3), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.
(7) If, after a company or any of its officers is
convicted of an offence under subsection (6), the company
continues to fail to lodge the required declaration, the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.
Division 3—Members' voluntary liquidation
Appointment of
liquidator in
members'
voluntary
liquidation.

398. (1)- In a members' voluntary liquidation, the
company in general meeting shall appoint one or more
liquidators for the purpose of liquidating the company's
affairs and distributing its assets.
(2) On the appointment of a liquidator, all the
powers of the directors cease, except in so far as the
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company in general -meeting or the liquidator- sanctions
their continuance.
(3) Only an authorised insolvent practitioner is
eligible for appointment under subsection (1).
Power to fill
vacancy in office
of liquidator.

399. (1) If a vacancy occurs (whether by death,
resignation or otherwise) in the office of liqt.. -1ator
appointed by the-company, the-company in general meeting
may, subject to any arrangement with its creditors, appoint
another authorised insolvency practitioner to fill the
vacancy.
(2) For the purposes of subsection (1), a general
meeting may be convened—
(a)

by a contributory; or

(b) if there was more than one
the
continuing
liquidators—by
liquidator or liquidators.
(3) The company shall hold the meeting—
(a)

in the manner provided by this Act or
by its articles; or

(b) in such manner as the Court determines
on an application made by a
contributory or by the continuing
liquidator or liquidators.
■•■

General company
neeting at each
year's end.

400. (1) If the liquidation of a company continues for
a period of twelve months or more, the liquidator shall
convene a general meeting of the company—
(a)

within three months after the end of
that period of twelve months; and

(b) within three months after the end of
each subsequent period of twelve
months.
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(2) The liquidator shall lay before the meeting an
account of the liquidator's acts and dealings, and of the
conduct of the liquidation, during the preceding year.
(3) A liquidator who fails to comply with this
section commits an offence and on conviction is liable to a
fine not exceeding five hundred thousand shillings.
(4) The Cabinet Secretary may extend the period
of three months referred to in subsection (1)(a) or (b) if
satisfied that there are extenuating circumstances for doing
so, and if the Cabinet Secretary grants such an extension,
that subsection is to be interpreted accordingly.
(5) This section is subject to section 403
(conversion to creditors' voluntary liquidation) and section
409 (creditors' meeting if liquidation converted under
section 403).
Final meeting prior
to dissolution:
members'
voluntary
liquidation.

401. (1) As soon practicable after the liquidation of
the company's affairs is complete, the liquidator—

(a)

shall prepare an account of the
liquidation showing how it has been
conducted and the company's property
has been disposed of; and

(b) shall then convene a general meeting
of the company for the purpose of
laying before it the account and giving
an explanation of it.
(2) The liquidator—
(a) shall convene the meeting by
publishing at least twenty-eight days
before the meeting an advertisement—
(i) once in the Gazette;
(ii) once in at least two newspapers
circulating in the area in which
the company has its principal

The Insolvency Bill, 2014

689

place of business in Kenya; and
(iii) on the company's website (if
any); and
(b) shall specify the time, date, place and
purpose of the meeting.
(3) Within seven days after the meeting, the
liquidator shall lodge with the Registrar a copy of the
account, together with a return giving details of the holding
of the meeting and of its date.
(4) If the copy and return are not lodged in
accordance with subsection (3), the liquidator commits an
offence and on conviction is liable to a fine not exceeding
five hundred thotistmd shillings.
(5) • after being convicted of an offence under
subsection (4), -a liquidator continues to fail to lodge the
copy and the return, the liquidator commits 'a further
offence on each day on which the failure continues and on
conviction is liable to a fine not exceeding fifty thousand
shillings for each such offence.
(6) ff a quonnu is not preset:tt, at the meeting, the
liquidator shall, instead of the return referred to in
subsection (3), make a return that the meeting was duly
convened and that no quorum was presett5 and on such a
return being made, subsection (3) as to the lodging of the
return is taken to have been satisfied.
(7) If the liquidator fails to convene a general
meeting of the company as required by subsection (1), the
liquidator commits an offence and on conviction is liable to
a fine not exceeding five hundred thousaild shillings.
Effect of
company's
insolvency.

402. (1) This section applies if the liquidator is of the
opinion that the company will be unattle40Aparits debts in
full (together with interest at the official rate) within the
period stated in- the directors' declaration under ze ,-+;(,-,
(makingdefcto larinofslvecybdirt,c.:
"
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of company).
(2) On forming the view that the company is or
will be unable to pay its debts, the liquidator—
(a) shall convene a meeting of creditors
for a date not later than the twentyeighth day after the day on which the
contributory formed that opinion;
(b) shall send notices of the creditors'
meeting to the creditors by post at least
seven days before the day on which
that meeting is to be held;
(c) shall publish notice of the creditors'
meeting(i)

once in the Gazette;

(ii)

once in at least two newspapers
circulating in the area in which
the company has its principal
place of business in Kenya; and

(iii) on the company's website (if
any); and
(d) may advertise the meeting in such
other manner and place as the
liquidator considers desirable in the
interests of the creditors;
(e) shall, during the period before the day
on which the creditors' meeting is to
be held, provide creditors, free of
charge, with such information
concerning the affairs of the company
as they may reasonably require; and
(f) shall specify in the notice of the
creditors' meeting the duty imposed by
paragraph (e).
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(3) The liquidator shall also—
(a) prepare a statement setting out the
financial position of the company that
complies with subsection (4);
(b) lay that statement before the creditors'
meeting; and
(c)

attend and preside at that meeting.

(4) A statement complies with this subsection if
it specifies—
(a) the prescribed details of the company's
assets, debts and liabilities;
(b) the names and addresses of the
company's creditors;
(c)

the securities (if any) respectively held
by them;

(d) the dates when the securities were
respectively 'given; and
(e)

such further or other information (if
any) as may be prescribed by the
insolvency regulations,

and is verified by a statutory declaration signed by the
liquidator.
(5) If the company's principal place of business
was located in different places at different times during the
relevant period, the duty imposed by subsection (2)(c)
applies separately in relation to each of those places.
(6) If the company had no place of business in
Kenya during the relevant period, the references in
subsections (2)(c) and (5) to the company's principal place
of business are taken to be references to its registered
office.
.

(7) In this section, "the relevant period" means
the period of six months immediately preceding the day on
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which were sent the notices convening the company
meeting at which it was resolved that the company be
liquidated voluntarily.
(8) A liquidator who, without reasonable excuse,
fails to comply with this section commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Conversion to
creditors'
voluntary
liquidation.

403. As from and including the date on which the
creditors' meeting is held in accordance with section 402'
(effect of company's insolvency)—
(a) this Part has effect as if—
(i) the directors' declaration under
section 397 (declaration of
solvency) had not been made;
and
(ii) the creditors' meeting and the
company meeting at which it was
resolved that the company be
liquidated voluntarily were the
meetings referred to in section
405 (meetings of creditors); and
(b) the liquidation becomes a creditors'
voluntary liquidation.
Division 4—Creditors' voluntary liquidation

Application of
Division 4.

404. (1) Except as prorided by subsection (2), this
Division applies in relation to a creditors' voluntary
liquidation.
(2) Section 405 (meeting of creditors) and
section,406 (directors to lay statement of financial position
before creditors) do not apply if, under section 403
(conversion to creditors' voluntary liquidation), a members'
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voluntary liquidation has become a creditors' voluntary
liquidation.
Meeting of
creditors to be
convened by
company.

405. (1) A company that is in the course of liquidation
shall—
(a) convene a meeting of the company's
creditors for a day not later than the
fourteenth day after the day on which
there is to be held the company
meeting at which the resolution for
voluntary liquidation is to be proposed;
(b) send the notices of the creditors'
meeting to the creditors not less than
seven days before the day on which
that meeting is to be held; and
(c) ensure that notice of the creditors'
meeting is published(i)

once in the Gazette;

(ii) once in at least two newspapers
circulating in the area in which
the company has its principal
ace of business in Kenya; and
(iii) on the company's website (if
any).
(2) The company shall ensure that the notice of
the creditors' meeting states either—
(a) the name and address of a person
authorised to act as an insolvency
practitioner in relation to the company
who, during the period before the day
on which that meeting is to be held,
will provide creditors free of charge
with such information concerning the
company's affairs as the creditors may
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reasonably require; or
(b) a place in the area in which the
company has its principal place of
business in Kenya where, on the two
business days occurring immediately
before the day on which that meeting is
to be held, a list of the names and
addresses of the company's creditors
will be available for inspection free of
charge.
(3) If the company's principal place of business
was located in different places at different times during the
relevant period, the duties imposed by subsections (1)(c)
and (2)(b) apply separately in relation to each of those
places.
(4) If the company had no place of business in
Kenya during the relevant period, the references in
subsections (1)(c) and (3) to the company's principal place
of business are taken to be references to its registered
office.
(5) In this section, "the relevant period" means
the period of six months immediately preceding the day on
which were sent the notices convening the company
meeting at which it was resolved that the company be
liquidated voluntarily.
(6) If the company without reasonable excuse
fails to comply with a requirement of subsection (1) or (2),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.
(7) If, after a company or any of its officers is
convicted of an offence under subsection (6), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
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failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.
Directors to lay
statement of
financial position
before creditors.

406. (1) The directors of the company shall—
(a) prepare a statement setting out the
financial position of the company that
complies with subsection (2);
(b) lay that statement before the creditors'
meeting under section 405 (meeting of
creditors); and
(c)

appoint one of their number to preside
at that meeting;

and it is the duty of the director so appointed to attend the
meeting and preside over it.
(2) A statement complies with this subsection if
it specifies—
(a) the details of the company's assets,
debts and liabilities prescribed by the
insolvency regulations for the purposes
of this section;
(b) the names and addreSses of the
company's creditors;
(c)

the securities held by them
respectively;

(d) the dates when the securities were
respectively given; and
(e)

such further or other information as
may be so prescribed,

and is verified by a statutory declaration signed by two or
more of the company's director&
(3) If the directors, without reasonable excuse,,

fail to comply with subsection (0(4 (b) or (c), each of
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them commits an offence and on conviction is liable to a
fine not exceeding five hundred thousand shillings.
(4) If a director, without reasonable excuse, fails
to comply with subsection (1), so far as it requires the
director to attend and preside at the creditors' meeting, the
director commits an offence and on conviction is liable to a
fine not exceeding two hundred thousand shillings.
Creditors'
voluntary
liquidation:
appointment of
liquidator.

Creditors may
appoint liquidation
committee.

407. (1) The creditors and the company at their

respective meetings may nominate an authorised
insolvency practitioner to be liquidator for the purpose of
liquidating the company's affairs and distributing its assets.
(2) The liquidator is the insolvency practitioner
nominated by the creditors unless they fail to make a
nomination, in which case the liquidator is the insolvency
practitioner (if any) nominated by the company.
(3) If different insolvency practitioners are
nominated, any director, member or creditor of the
company may, within seven days after the date on which
the nomination was made by the creditors, make an
application to the Court for an order under subsection (4).
(4) On the hearing of an application made under
subsection (3), the Court may make an order either—
(a) directing the insolvency practitioner
nominated as liquidator by the
company to be liquidator instead of, or
jointly with, the insolvency practitioner
nominated by the creditors; or
(b) appointing some other person to be
liquidator instead of the insolvency
practitioner nominated by the creditors.
408. (1) The creditors at the meeting to be held in
accordance with section 405 (meeting of creditors) or at

any subsequent meeting may, if they think appropriate,
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appoint a liquidation committee of not more than five
persons to perform the functions imposed or conferred on
such committees by or under this Act.
(2) If such a committee has been appointed, the
company may, either at the meeting at which the resolution
for voluntary liquidation is passed or at any time
subsequently in general meeting, appoint a number of
persons, not exceeding five, to be members of the
committee.
(3) However, the creditors may resolve that all or
any of the persons so appointed by the company are
disqualified from being members of the liquidation
committee.
(4) If the creditors so resolve, the persons
referred to in the resolution cease to be members of the
committee, unless the Court, on the application of any of
those persons, quashes the resolution.
(5) On the hearing of an application to the Court
made by any of the creditors, the Court may appoint other
persons to act as members of the committee in place of the
persons mentioned in the resolution.
Creditors' meeting
if liquidation
converted under
section 403.

409. If, in the case of a liquidation that was under
section 403 (conversion to creditors' voluntary liquidation)
converted to a creditors' voluntary liquidation, a creditors'
meeting is held in accordance with section 402 (effect of
company's insolvency), any appointment made or
committee established by that meeting is taken to have been
made or established by a meeting held in accordance with
section 405 (meetings of creditors).

Cessation of
directors' powers.

410. On the appointment of a liquidator, all the powers
of the directors cease, except so far as the liquidation
committee (or, if there is no such committee, the creditors)
sanction their continuance.
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Vacancy in office
of liquidator:
creditors'
voluntary
liquidation.

411. If a vacancy occurs in the office of liquidator
(other than a liquidator appointed by, or by the direction of,
the Court), the creditors may fill the vacancy.

Meetings of
company and
company's
creditors to be held
every twelve
months.

412. (1) If the liquidation continues for a period of
more than twelve months, the liquidator shall convene a
general meeting of the company and a meeting of the
creditors to be held—
(a)

within three months after the end of
that period of twelve months; and

(b) within three months after the end of
each subsequent period of twelve
months.
(2) The liquidator shall lay before each of the
meetings an account of the liquidator's acts and dealings
and of the conduct of the liquidation during the preceding
year.
(3) If—
(a)

under section 403, a members'
voluntary liquidation has become a
creditors' voluntary liquidation; and

(b) the creditors' meeting under section
402 (effect of company's insolvency)
is held three months or less before the
end of the twelve months after the
commencement of the liquidation,
the liquidator is not required by this section to convene a
meeting of creditors as provided by subsection (1)(a).

(4) The Cabinet Secretary may extend the period
of three months referred to in subsection (1)(a) or (b) if
satisfied that there are extenuating circumstances for doing
so, and such an extension is granted, that subsection is to be
interpreted accordingly.
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(5) A liquidator who, without reasonable excuse,
fails to comply with a requirement of this section commits
an offence and on conviction is liable to a fine not
exceeding one million shillings.
Fink meeting prior
to dissolution:
creditors'
voluntary
liquidation.

413. (1) As soon practicable after the company's
affairs are fidly liquidated, the liquidator—
(a) shall prepare an account of the
liquidation, showing how it has been
conducted and the company's property
has been disposed of; and
(b) shall then convene a general meeting
of the company and a meeting of the
creditors for the purpose of laying the
account before the meetings and giving
an explanation of it.
(2) The liquidator—
(a) shall convene each such meeting by
publishing a notice of the meeting—.
once in the Gazette;
once in at least two newspapers
circulating in the area in which
the company has its principal
place of business in Ken* and
(Hi) on the company's website (if
any); and
not later than twenty-eight days before
the meeting; and
(b) shall specify in the notice the time,
date, place and purpose of the meeting.

(3) Within seven days—
(a) after the date of the meetings; or
(b) if they are not held on the same date—
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after the date of the later one,
,

the liquidator shall lodge with the Registrar a copy (-)f the
account, together with a return giving details of the holding
of the meetings and the dates on which they were held.
(4) A liquidator who fails to lodge the copy and
return as.required by subsection (3) commits attoffence and
on conviction is liable to a fine not exceecling,tymhundred
thousand shillings.
(5) lf, after being convicted of an offence under
subsection (4), a liquidator continues to fail to ,lpflge the
required copy and return, the liquidator cornm4squrt4gr
on which the failure continues and on
offence on each
conviction is liable to a fine not exceeding twentY,thonsand
shillings for each such offence.
,

(6) However, if a quorum is not present at either
of the meeting, the liquidator shall, instead of the return
required by subsection (3), make a return to the effect that
the meeting was duly convened but no quorum waspresent
(7) On such return being made, the provisions of
subsection (3) relating to the making of the return are, gin
respect of that meeting, taken to have been complied with.
(8) A liquidator who, without reasonable excuse,
fails to convene a general meeting of the company or
meeting of ihe 'Creditors as required by this- section commits
an offence and on conviction is liable to a fine not
exceeding one milhon
i ‘t , ,, ,
Division 5 —provisions applyiu to both kinds of voluntary liquidation
Property of
company to be

414. (1) On the liquidation, the company's property in
the voluntary liquidation—

enetribers after
satisfaction of
liabilities..

(a) are to be applied in satisfaction of the
company's liabilities equally and

insedoeseey

2014

without preference;
(b) subjtxtio drat rqqamatina„ see, unless
the ownpany's titian 4mberwise
provide, to be airstrOmted innang the
inembets accoobn
- g to their "ft awl
inkrasts in the company.
(2) St" (I) is subject to die ponarisions of
this Act relating prefesemini PaYingols.
mood
liquidoiorby the

* a liquidator Kis say
415, (1) The Cystmay worm
mason there is no liquidatororb liquidator is unable to
act,
(2) The Court num, on mite
e a
iquidator and appoint another one,
(3) Only an authorised insolvent parmitioner
eligible for appointment under this
(4) The acts of a person appointed by the Cow
liquidatorof a company are 'and despite say defect in I.
the person's appointment or qualifications.

Notice of
appointment to be
pfsbtiebed by
Itquidetor.

416. (1) Within sews days efta being waisted =
liquidator of a company, the liquidator shall publish a
notice of the liquidator's appointment—
(a) once in the Goserts;
(b) once in at least tiro newspapers
misting ht the area in which the
company has its principal place of
business in Kenya; and
(c) on the company's webaite (if any),
(2) Within fourteen days after publishing (or first
publ siting) the notice of the liquidators aPPointmeot, the
liquidator shall lodge a copy of the notice with the
Registrar for registration.
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(3) A liquidator who fails to comply with
subsection (1) commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.
(4) If, after being convicted of an offence under
subsection (3), a liquidator continues to fail to lodge the
required notice, the liquidator commits a further offence on
each day on which the failure continues and on conviction
is liable to a fine not exceeding fifty thousand shillings for
each such offence.
(5) A liquidator who fails to comply with
subsection (1) commits an offence and on conviction is
liable to a fine not exceeding two hundred thousand
shillings.
(6) If, after being convicted of an offence under
subsection (5), a liquidator continues to fail to lodge the
required notice, the liquidator commits a further offence on
each day on which the failure continues and on conviction
is liable to a fine not exceeding twenty thousand shillings
for each such offence.
Power of liquidator
to accept shares or
membership rights
as consideration for
sale of company's
property.

417. (1) In this sections
(a) the transferor company is a company to
which this section applies; and
(b) a transferee company, or a transferee
limited liability partnership, is the
company or partnership to which th(
property of the transferor company is
proposed to be, or is to be, transferred
or sold.
(2) This section applies to a company that is
proposed to be, or is being, liquidated voluntarily if the
whole or part of the company's business or property is
proposed to be transferred or sold—

(a) to a transferee company; or
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(b) to a transferee limited liability
partnership.
(3) With the required approval, the liquidator of
the transferor company may receive, in compensation or
art compensation for the transfer or sale—
(a) in the case of the transferee
company—shares, policies or other
similar interests in the transferee
company for distribution among the
members of the transferor company; or
in the case of the transferee limited
liability partnership—membership
rights in the transferee limited liability
partnership for distribution among the
members of the transferor company.
(4) The approval required under subsection (3)
is—

(a) yiti the case of a members' voluntary
liquidation—a special resolution of the_
company, conferring either a general
authority on the liquidator or an
authority in respect of any particular
arrangement; and
(b) in the case of a creditors' voluntary
liquidation—the approval of either the
Court or the liquidation committee (if
any).
(5) As an alternative to subsection (3), the
liquidator may, with the required approval, enter into any
other arrangement under which the members of the
transferor company may—
(a) in the case of the transferee
company—instead of receiving cash,
shares, policies or similar interests (or
in addition to them), participate in the
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profits of, or receive any other benefit
from, the transferee company; or

(r

)

in the case of the transferee limited
liability partnership—instead of
receiving cash or membership rights
(or in addition to them), participate in
some other way in the profits of, or
receive any other benefit from, that
partnership.

(6) A sale or arrangement in accordance with this
section is binding on members of the transferor company.
(7)- A. special resolution is not invalid for
purposes' of this section only because it is passed before or
concurrently with a resolution for voluntary liquidation or
for appointing a liquidator, but, if an order for the
liquidation of the company is made by the Court within
twelve months after the date on which the resolution was
passed, the special resolution is valid only if approved by
the Court.
(8) This section applies to a transferee company
even if it is not a company registered under the Companies
Act, 2013).
Dissenting member,
may require
liquidator to refrain
from giving effect
to arrangement
under-section "j417
or to purchase,
member; s shares.

418. (1) This section applies to a voluntary liquidation
in,relationlo,which the transferor company has passed a
special resolution, for the purposes of section 417(3) or (5),
providing the approval required for the liquidator under that
section.
(2) If a member of the transferor company who
did not vote in favour of the special resolution expresses
the member's dissent from it in writing, addressed to the
liquidator and left at the company's registered office within
seven days after the passing of the resolution, the member
may require the liquidator either—
(a) to refrain from giving effect to the
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retblitiio* or
(3) If
No. 4 of 1095.

Purchase the'theiii

St at a

ice to be determined by ag rccmeal or

by arbitration in accordance with . the
Atbitritifon Act, 1995.
member's iritereit-theliqUidator shall—
(a) pay the purchase money, before the
campariOs dissolved; and
may
be determined by special resolUtion.
(4) If the meiriber requires the liquiditor to
purchase the member's interest and no agreerrient is
reached as to -- the. price to be 'paid for the intereat, the
requirement to purehaSe the interest is, for the:piiiPiSes' oft
the Arbitration Act, 1995, taken to be an aiiazn
agreement to detemrine that price.

Questions relating
to liquidation may
be referred to the
Court-fOr
detelinination.

419. (1) - The liquidator, or a'cbritribritory orCreilitor,
may apply to the -Court to determine any questiblatiSitig in
the liquidation of a company, or, to exercise,
o
the enforcing of calls or any other matter, all or any of the
powers that the Court might exercise if the compaity were
being liquidated by the Court.
(2) If satisfied that the deterMiriation of the
question or the required exercise of power will be fair an
beneficial, the Court may make an 'order 'accedirigli'wtikilly'
or partially to the applicatibti on' suCh; tertidairit bOhstfer0',
appropriate, or may make' such other oriie'
application as it tatisideri
(3) On the Making of an order under stibseetioti'
(2), the Registrar of the Court slO.Witlibitt'del4ToiN A- rkd A
copy of the' order to the Registrar or doittpairies for'
registration.
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Restrictions on
directors' powers
to appoint or
nominate liquidator
of company in
voluntary
liquidation.
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420. (1) If, in the case of a company that is in
voluntary liquidation, a liquidator has not been appointed
or nominated by the company, the directors may exercise
their powers only—
(a)

with the approval of the Court; or

(b) in the case of a creditors' voluntary
liquidation—so far as may be
necessary to secure compliance with
section 405 (creditors' meeting) and
section 406 (directors to lay statement
of financial position before creditors),
during the period before the
appointment or nomination of a
liquidator of the company.
(2) Subsection (1) does not prevent the directors
from exercising their powers—
(a)

to dispose of perishable goods and
other goods the value of which is likely
to diminish if they are not immediately
disposed of; and

(b) to do all such other things as may be
necessary for the protection of the
company's assets.
(3) If the directors of the company, without
reasonable excuse, fail to comply with subsection (1), each
of them who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Saving for certain
rights.

421. The voluntary liquidation of a company does not
prevent a creditor or contributory from seeking to have the
company liquidated by the Court, but in the case of an
application by a contributory, the Court is required to be
satisfied that the rights of the other contributories will not
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be detrimentally affected by such a liquidation.
Division 6--Liquidittion by the Court
Jurisdiction of
High Court to
supervise
liquidation of
companies.

Circumstances in
which company
may be-liquidated
by the Court.

422. (1) Only the High Court has jurisdiction to
supervise the liquidation of companies registered in Kenya.
(2) Subsection (1) does not apply to a company
that is in voluntary liquidation in accordance with Divisions
2 to 5.
423. (1) A company may be liquidated by the Court
if—
(a) the company has by special resolution
resolved that the company be
liquidated by the Court;
(b) being a public company that was
registered as such on its original
incorporation(i) the company has not been issued
with a trading certificate under
section 761 of the Companies
Act, 2013 (requirement as to
minimum share capital); and
(ii) more than twelve months has
elapsed since it was so registered;
(c) the company does not commence its
business within twelve months from its
incorporation or suspends its business
for a whole year;
(d) except in the case of a private company
limited by shares or by guarantee, the
number of members is reduced below
two;
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(e) the company is unable to pay its debts;

(0

at the tinie at which erridrEitbriuth fOr
the company ends - under section 644
(arrangements coming to an end
prematurely)—a voluntary
arrangement made under Part IX
(Company voluntary_ arrangements)
does not have effect in relation to the
company; or

(g)

the Court is of the opinion that it is just
and equitable that the company shoulicl
be liquidated.

(2) A company may also be liquidated by the
Court on an application made by the Attorney General
under section 424(6).

Applications to the
Court for
liquidation of
companies.

424. (I) An applfcation to the Couit for the liquidation
of a company may be made any or all of the following:
(a)

the company or its directors;

(b)

a creditor or creditors (including any
contingent or prospective creditor or
creditors);

(c)

a contributory or contributories of the
company;

(d)

a provisional liquidator or an
administrator of the company;

(e)

if the company is in voluntary
liquidation—the liquidator.

(2) However, except as otherwise provided by
this section, a contributory is not entitled to make a
liquidation application unless either—
(a) the number of members is reduced

gatifiksutoltnli
below two; or.
(6)) titot rattlbWinti Altai (611' stfffe cif+thetn)
(i); vvetizzoligitlally allotted-tiPttrocontributoryi-of have" bete
by the'izontributoMund
rOgisterod inthe.toritti
mane, fOrrat'leasA nitintha
during the eighteervniontha
precedingthetcbrintrentellniMeof
tlielitfuldinierg 'or

OD;

ligtVedevolved on diecontributory, through,the.deadi off
a fbrtnerholder.

(3) A person who is lisle : under seztkat
(liability of pattAitittaltralfd!stihretteithirflrttrctrdr4416W
a corntOntfi: atimskiJ 11 its iii?
ntify
application OrP Odle' of the groundi ' spiltyledi
423(1)(0 and; (g) in Which; case sUbseotintf-(2), Saes not apply, Fiat; utile& the person • is a contributory otherwise
than under section 385, the contributory may not as such
msdeenliqtridatiOrcapplkatkin on any othergrntrifd.
(4) A liquidation application on the ground
specifiedlti settlon -42R1)(fritiay only tie 'nradkby4one'or
more credit-4i.;
(5) The Attorney General- maymake a liquidation
application if—
(a) - the; ground of the appIteatkins is that
specifiedirt
42 ( 1 )(6);;
(b)' it iss a caste to whiff" settionll 425)
applies.

(6) The Attorney General may also make an
application for the liquidation of a company if, after
receiving from an inspector appointed to conduct an
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investigation into the affairs of a company under Part XXX
of the Companies Act, 2013 a copy of a report of the
investigation, the Attorney General considers that, as a
result of the contents of the report, the company should be
liquidated because of a circumstance referred to in section
801(2)0) or (b) of that Act.
(7) If a company is in voluntary liquidation, a
liquidation application may be made by the Official
Receiver (as well as by any other person authorised under
the other provisions of this section), but the Court may
make a liquidation order on such an application only if it is
satisfied that the voluntary liquidation cannot be continued
with due regard to the interests of the creditors or
contributories.
Application for
liquidation of
company on
grounds of public
interest.

425. (1) If, in relation to a company, it appears to the
Attorney General—
(a)

from a report made or information
obtained under Part XXX of the
Companies Act, 2013 (Company
investigations) or section 1014 of that
Act (production and inspection of
documents if offence suspected);

(b)

from a report made, or information
obtained, by the Capital Markets
Authority under the Capital Markets
Act;

(c)

from information provided by the
Registrar; or

(d)

as a result of the company or its
directors having been convicted of an
offence involving fraudulent conduct,

Cap. 485A

that it would be in the public interest for the company to be
liquidated, the Attorney General may make an application
to the Court to make a liquidation order in respect of the
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company for its liquidation on the ground that it would be
just and equitable for it to be so.
(2) Subsection (1) does not apply if the company
is already in the process of liquidation by the Court.
Powers of Court on
hearing of
liquidation
application.

426. (1) On the hearing of a liquidation application,
the Court may make such of the following orders as it
considers appropriate:
(a) an order dismissing the application;
(b) an order adjourning the hearing,
conditionally or unconditionally;
an interim liquidation order; or
(d) any other order that, in its opinion, the
circumstances of the case require.
(2) However, the Court may not refuse to make a
liquidation order on the ground only that the company's
assets have been mortgaged to an amount equal to or in
excess of those assets, or that the company has no assets.
(3) If the application is made by members of the
company as contributories on the ground that it is just and
equitable that the company should be liquidated, the Court
shall make a liquidation order, but only if of the opinion
that—
(a) that the applicants are entitled to relief
either by liquidating the company or by
some other means; and
(b) that, in the absence of any other
remedy, it would be just and equitable
that the company should be liquidated,
(4) Subsection (3) does not apply if the Court is
also of the opinion that—
(a) some other remedy is available to the
applicants; and
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(b) they ave acting unreaaonably in seeking
to have the company liquidated instead
of pursuing that other remedy,
Power to halt or
restrain
proceedings
against company
when liquidation
application has
been.inade.

427. (1) At any time after the making of a liquidation
application, and before a liquidation order has been made,
the company, or any creditor or contributory, may—
(a) if legal proceedings against the
company are pending in the Court—
apply to the Court for the proceedings
to be halted; and
(b) if proceedings relating to a matter are
pending against the company in
another court—apply to the Court to
restrain further proceedings in respect
of that matter in the other court.
(2) On the hearing of an application under
subsection (1)(a) or (b) , the Court may make an order
halting or restraining the proceedings on such terms as it
considers appropriate.
(3) If, in relation to a company registered (but not
formed) under the Companies Act, 2013, the application is
made by a creditor, this section extends to any contributory
of the company.

Dispositions of
property by
company after
commencement a
liquidation to be
void unless the
Court otherwise
orders.

428. (1) In a liquidation ordered by the Court—
(a) any disposition of the company's
property; and
(b) any transfer of shares, or alteration in
the status of the company's members,
made after the commencement of the liquidation is void,
unless the Court otherwise orders.
(2) Subsection (1) does not apply to action taken
by an administrator of a company while a liquidation

„Mein yegc:y. 4111, 2014

tite-:tOwdesL kind

7 t3

'on . 558(1)(b) (effect of

liggidatiQn applieation).

Attachmentspd
othir formkof
execution against
company in
li.c04004 ,1:4
void.

429.Ifa
being lifalidated by the,court, any
attachment4equestration, distress or execution instigated
ag,ainst the
the company 4er the commencement
of the' liquidation ts- void.

WheOjeuiciaton
qFP404Y-4Y.44e

430.(1) It before the making of an_applieationfor the
liquidation ea company by thpeourt, resolution,has
been
en.passedby;# eo ao foriliguida the 'company
voluntarily—
la) the liqUidation commences at the time
thelmssing of thelesolution;

Court commences.

;the Court, on ,proof stf *and .-or

Atietaki, digits otherwise, .all
‘taken
the AiStkintarY
li t{ Lion are to ilefgarclefj as b aying

*awl/am \validy-Wm
(2) if the Co_urt Anakes a liquidation order under

Met* .:5613 00WeIs of ''Conrt too* ajtAiontiAn for
itiistration), itheliguidation commences set the making
of the order.

of a
,teW other ease, the iiiattiAla
43,)
AOMPanYbY the4eart 99)1111.1e0CeS VA= the apeigatiOn for
Liquid tion.arris me.
4#-1• kl) Whin

rouule

llays after a Aiguidagon atoller is

4nlasileet,efa compay, the <30011Pflay Atall todiv a

etOpY,
. ofthe wider with the Registrar for registratimt
(2) When a liquidation order Ma been made or a
visional ttvidator has been appointed, legal
proceedings against the company may be begun or
pont*** p with the leave of the Coutt and subject to
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such conditions as the Court considers appropriate.
(3) An order for liquidating a company operates
in favour of all the creditors and of all contributories of the
company as if made on the joint application of all of them.
Official Receiver
may require certain
persons to submit
statement relating
to company's
affairs.

432. (1) If the Court has made a liquidation order or
appointed a provisional liquidator in respect of a company,
the Official Receiver may require some or all of the
prescribed persons to make out and submit to the Official
Receiver a statement of affairs relating to the company.
(2) Those prescribed persons who are required to
make out such a statement shall do so without delay and
shall include in it—
(a) such particulars of the company's
assets, debts and liabilities as are
prescribed
by
the
insolvency
regulations for the purposes of this
section;
(b) the names and addresses of the
company's creditors;
(c) the securities (if any) held by them
respectively;
(d) the dates when the securities were
respectively given; and
(e) such further or other information as the
Official Receiver may reasonably
require.
(3) The prescribed persons are—
(a) those who are or have been officers of
the company;
(b) those who have taken part in the
formation of the company at any time
during the twelve months before the
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relevant date;
(c) those who-(i) are in the company's
employment, or have been in its
employment during that period;
and
are in the Official Receiver's
opinion capable of giving the
information required;
(d) those who are or have been within that
period officers of or in the
• employment of, a company that is, or
within that period was, an officer of the
company.
(4) Prescribed persons who under this section are
required under this section to submit a statement of affairs
to the OffiCial Receiver shall, subject to subsection (5), do
so withih twenty-one days from and including the date on
which notice of the requirement was given to those personi
by the Official Receiver and verify the statement by
statutory declaration.
(5) The Official Receiver may—
(a) at any time release a person from an
obligation imposed on the person
under subsection (1) or by subsection
(2); or
(b) either when giving the notice referred
to in subsection (4) or subsequently—
extend the period referred to in that
subsection.
(6) If the Official Receiver has declined to
exercise a power conferred by subsection (5), the Court
may, on the application of the Attorney General or a person
who is dissatisfied with the official Receiver's decision,
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exercise the power if it considers it appropriate to do so.
(7) In this section—
"employment" includes employment under a
contract for the supply of services; and
"the relevant date" means-(a) if a provisional liquidator is
appointed—the date of the
appointment; and
(b) if no such appointment is made—the
date of the liquidation order.

(8) A person who, without reasonable excuse,
fails to comply with an obligation imposed by or under this
section commits an offence and on conviction is liable to a
fine not exceeding five hundred thousand shillings.
(9) If, after being convicted of an offence under
subsection (8), a person, without reasonable excuse,
continues to fail to:comply with the relevant obligation, the
person commits a further offence on each day on which the
failure continues and on conviction is liable to a fine not
exceeding fifty thousand shillings for each such offence.
Duty of Official
Receiver to
conduct
investigation into
failure of company.

433. (1) On the making of a liquidation order, the
Official Receiver shall conduct an investigation—
(a) if the company has failed—to discover
why the company failed; and
(b) generally, to investigate the promotion,
formation, business, dealings and
affairs of the company,

and to make such report (if any) to the Court as the Official
Receiver considers appropriate,
(2) In any legal proceedings, the Official
Receiver's report is evidence of the matters stated in it until
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the contrary is proved.
Public examination
of officers and
former officers of
company.

434. (1) If a company is being liquidated by the Court,
the Official Receiver may, at any time before the
dissolution of the company, apply to the Court for the
public examination of any person who—
(a) is or has been an officer of the
company;
(b) has acted as provisional liquidator,
liquidator or administrator of the
company; or
(c) not being a person referred to in
paragraph (a) or (b)—is or has been
concerned, or has taken pad, in the
promotion, formation or management
of the company.
(2) Unless the Court otherwise orders, the
Official Recerver shall make an application under
subsection (1) on receiving a written request to do so
from—
(a) creditors of the company holding not
less than one-half in value of the total
amount of the company's debts; or
(b) contributories of the company holding
not less than three-quarters of the
voting rights at general meetings of the
company.
(3). If, on the hearing an application, made
under subsection (1), the Courtiss satisfied that a public
examination of the person to whom the application relates
is waramted, it shall make an order directing such an
examination to be held on a date and at a time and placp
specified in the order.
(4) On being served with a copy of an order

made under subsection (3), the person concerned shall
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attend on the date and at the time and place specified in the
order and be publicly examined—
(a) about the promotion, formation or
management of the company; or
(b) about the conduct of its affairs, or
conduct or dealings in relation to the
company
(5) The persons specified in subsection (6)
may—
(a) participate in the public examination of
a person under this section; and
(b) may question the person concerning
the matters referred to in subsection
(4).
(6) The following persons are specified for the
purpose of subsection (5):
(a) the Official Receiver;
(b) the liquidator of the company;
(c)

any person who has been appointed as
special manager of the company's
property or business;

(d) any creditor of the company who has
submitted a proof;
(e)
Consequences of
failure to attend
public
examination.

any contributory of the company.

435. (1) A person who, without reasonable excuse,
fails at any time to attend the person's public examination
under section 434 is guilty of a contempt of Court and is
liable to be punished accordingly (in addition to any other
punishment to which the person may be subject).
(2) If a person fails without reasonable excuse to
attend the person's examination under section 434, or there
are reasonable grounds for believing that a person has
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absconded, or is about to abscond, with a view to avoiding
or delaying the examination, the Court may issue a warrant
to be issued to a police officer or a prescribed officer of the
Court—
(a) for the arrest of that person; and
(b) for the seizure of any documents or
property in that person's possession.
(3) In such a case, the Court may authorise the
person arrested under the warrant to be detained in custody,
and anything seized under it to be kept, in accordance with
the directions of the Court, until such time as the Court
orders.
Appointment and
powers of
provisional
liquidator.

436. (1) The Court may appoint a provisional
liquidator either after on or after, or at any time before, the
nuking of a liquidation order in respect of a company.
(2) Only the Official Receiver or an authorised
insolvent practitioner is eligible for appointment as a
provisional liquidator.
(3) A provisional liquidator shall perform such
functions and may exercise such powers as the Court may
specify in the order appointing the provisional liquidator.
(4) The acts of a person appointed as provisional
liquidator of a company are valid despite any defect in the
person's appointment or qualifications.

,_,!unctions and
powers of Official
Receiver in relation
to office of
liquidator.

437. (1) Subsections (2) to (7) have effect, subject to
section 440 (appointment by the Court following
administration or voluntary arrangement) when the Court
makes an order for the company to be liquidated.
(2) The Official Receiver becomes the liquidator
of the company and continues in office until some other
person becomes liquidator under this Part.
(3) The Official Receiver is the liquidator during
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any vacancy in the office of liquidator.
(4) At any time while liquidator of the company,
the Official Receiver may convene separate meetings of the
company's creditors and the company's contributories for
the purpose of choosing a person to be liquidator of the
company in place of the Official Receiver.
(5) The Official Receiver shall—
(a) as soon as practicable during the three
months from and including the date on
which the liquidation order was made,
decide whether to exercise the power
under subsection (4) to convene
meetings;
(b) if in accordance with paragraph (a), the
Official Receiver decides riot to
exercise that power—give notice of the
decision, before the end of that period,
to the Court and to the company's
creditors and contributories; and
(c) (whether or not a decision to exercise
that power has been made) exercise the
power to convene meetings under
subsection (4) if requested to do so by
creditors who hold not less than one
quarter in value of the total amount of
the company's debts.
(6) If the duty imposed by subsection (5)(c)
arises before the Official Receiver has performed the duty
imposed by subsection (5)(a) or (b), the Official Receiver is
not required to perform the latter duty.
(7) The Official Receiver shall include in a notice
given under subsection (5)(b) an explanation of the
creditors' power under subsection (5)(c) to require the
Official Receiver to convene meetings of the company's

creditors and contributories.
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438. (1) In a liquidation ordered by the Court, the
Official Receiver may, at any time when the liquidator of
the company, apply to the Cabinet Secretary for the
appointment of a person as liquidator in the Official
Receiver's place.
(2) If meetings are held in accordance with a
decision under section 437(5Xa), but no person is chosen to
be liquidator as a result of those meetings, the Official
Receiver shall decide whether to refer to the Cabinet
Secretary the question of whether an appointment should be
made.
(3) On an application made under subsection (1),
or a reference made in accordance with a decision under
subsection (2), the Cabinet Secretary shall either make an
appointment or decline to make one.
(4) If a liquidator has been appointed by the
Cabinet Secretary under subsection (3), the liquidator
shall—
(a) send a notice of the liquidator's
appointment to the company's
creditors; or
(b) if the Court so allows—publish a
notice or notices advertising the
liquidator's appointment in accordance
with the directions of the Court.
(5 ) The liquidator shall, in such a notice-(a) state whether the liquidator proposes to
convene a general meeting of the
company's creditors under section 441
(creditors' meeting may appoint
liquidation committee) for the purpose
of determining (together with any
meeting of contribvtories) whether a
liquidation committee should be
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established under that section; and
(b) if the liquidator does not propose to
convene such a meeting—specify the
power of the company's creditors
under that section to require the
liquidator to convene one.
If meeting of
creditors and
meeting of
contributors
nominate different
liquidators,
creditor's choice to
prevail.

439. (1) If a company is being liquidated by the Court
and separate meetings of the company's creditors and the
company's contributories are convened for the purpose of
choosing a person to be liquidator of the company, the
creditors and the contributories at their respective meetings
may nominate a person to be the liquidator of the company.
(2) The liquidator is—
(a) the person nominated by the creditors; •
or
(b) if no person is so nominated—the
person (if any) nominated by the
contributories.
(3) If different persons are nominated, a
contributory or creditor may, within seven days after the
date on which the nomination was made by the creditors,
apply to the Court for an order either—
(a) appointing the person nominated as
liquidator by the contributories to be a
liquidator instead of, or jointly with,
the person nominated by the creditors;
or
(b) appointing some other person to be
liquidator instead of the person
nominated by the creditors.

Appointment of
liquidator by the
Court following
administration or

440. (1) If a liquidation order is made immediately on

the appointment of an administrator ceasing to have effect,
the Court may appoint as liquidator of the company the
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person whose appointment as administrator has ceased to
have effect.
(2) If a liquidation order is made at a time when
there is a supervisor of a voluntary arrangement approved
in relation to the company under Part IX, the Court may
appoint as liquidator of the company the person who is the
supervisor at the time when the liquidation order is made.
(3) If the Court makes an appointment under this
section, the Official Receiver—
(a) does not become the liquidator as
provided by section 437(2); and
(b) has no duty under section 437(5Xa) or
(b) to convene meetings of creditors or
contributories.

Creditors' meeting
may appoint
liquidation
committee.

441. (1) If, after a liquidation order has been made,
separate meetings of creditors and contributories have been
convened for the purpose of choosing a person to be
liquidator, those meetings may establish a liquidation
committee to perform the functions imposed and to
exercise the powers conferred on it by or under this Act.
(2) The liquidator (not being the Official
Receiver) may at any time, if of the opinion that it is
appropriate to do so, convene separate general meetings of
the company's creditors and contributories for the purpose
Of—

(a) determining whether a liquidation
committee should be established; and
(b) if it is so determined—of establishing
it.
(3) The liquidator (not being the Official
Receiver) shall convene such a meeting if requested to do
so by creditors of the company holding not less than onetenth in value of the total amount of the company's debts.
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(4) If meetings of creditors and contributories are
convened—
(a) under this section; or
(b) for the purpose of choosing a person to
be liquidator,
and either the meeting of creditors or the meeting of
contributories decides that a liquidation committee should
be established, but the other meeting does not so decide, or
decides that a committee should not be established, such a
committee is nevertheless required to be established, unless
the Court otherwise orders.
(5) A liquidation committee may not, and may
not be required to, perform its functions while the Official
Receiver is liquidator, and during that time its functions are
vested in the Cabinet Secretary except to the extent that the
insolvency regulations otherwise provide.
(6) If, at the relevant time—
(a) there is no liquidation committee; and
(b) the liquidator is a person other than the
Official Receiver,
the Cabinet Secretary shall perform the functions of such a
committee except in so far as the insolvency regulations
otherwise provide.
General functions
of liquidator when
company is
liquidated by the
Court

442. (1) The functions of the liquidator of a company
that is being liquidated by the Court are—

(a) to ensure that the assets of the
company are realised and distributed to
the company's creditors; and
(b) if there is a surplus—to distribute the
surplus to the persons entitled to it.
(2) If the liquidator of a company that is being
liquidated is not the Official Receiver, the liquidator
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shall—
(a) provide the Official Receiver with such
information;
(b) produce to the Official Receiver, and
permit inspection by the Official
Receiver of, such records and other
documents; and
(c) give to the Official Receiver such other
assistance,
as tiv3 Official Receiver may reasonably require for the
purposes of performing the Official Receiver's functions in
relation to the liquidatiom
(3) A liquidator who, without reasonable excuse,
fails to comply with a requireMent made by thee Official
Receiver under subsection (2) commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Liquidator to
assume control of
company's
ProPertY when

liquidation oniee

made.

Company's
property to vest
liquidator.

443. When—
(a) liquidation order has been made; or
(b) a provisional liqukiator has been
aPPoilged,
in respect of a company, the liquidator or the provisional
liquidator shall assume control of all the property
(including things in action) to which the company is or
appears to be entitled.
444. (1) When a company is being liquidated by the
Court, the Court may, on the application of the liquidator,
by order direct all or any part of the property belonging to
the company or held by trustees on its behalf to vest in the
liquidator in that capacity.
(2) 'On the making of such an order, the property
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to which the order relates vests in the liquidator.
(3) After giving such indemnity (if any) as the
Court may direct, the liquidator may begin or defend, or
continue, any legal proceedings that relate to that property
or that it is necessary to begin or defend, or continue, for
the purpose of effectively liquidating the company and
recovering its property.
Duty of liquidator
to convene final
general meeting of
company's
creditors.

445. (1) Subject to the subsection (2), if it appears to
the liquidator of a company that is being liquidated by the
Court that the liquidation of the company is for all practical
purposes complete and the liquidator is not the Official
Receiver, the liquidator shall convene a final general
meeting of the company's creditors.
(2) At the final meeting, those present shall—
(a) consider the liquidator's report of the
liquidation; and
(b) determine whether the liquidator
should be released under section 470
(release of liquidator of company
liquidated by the Court).
(3) If appropriate, the liquidator may give the
notice convening the final general meeting at the same time
as giving notice of any final distribution of the company's
property, but if it is convened for an earlier date, that
meeting is adjourned (and, if necessary, further adjourned)
until a date on which the liquidator is able to report to the
meeting that the liquidation of the company is for all
practical purposes complete.
(4) In performing the liquidator's functions in the
liquidation, the liquidator shall retain sufficient amounts
from the company's property to cover the expenses of
convening and holding the meeting required by this section.

Power of the Court

446. (1) On the application of the liquidator, the
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Official Receiver or any creditor or contributory, and on
proof to the satisfaction of the Court that all proceedings in
the liquidation ought to be halted, the Couit may, at any
time after an order for liquidation is made, make an order
halting the proceedings, either permanently or for a
specified period, on such terms as the Court considers
appropriate.
(2) Before making an order under subsection (1),
the Court may require the Official Receiver to provide it
with a report on any facts or matters that appear to the
Official Receiver to be relevant to the application.
(3) The Official Receiver shall comply with such
a requirement within such period as the Court specifies.
(4) Within seven days after the Court has made
an order under this section, the company shall lodge a copy
of the order with the Registrar for registration.
(5) If a company fails to comply with subsection
(4), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.
(6) If, after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to lodge the required copy, the company,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding twenty thousand shillings for each such offence.

Setdanent of list
of contributories
and application of

447. (1) As soon as practicable after making a
liquidation order, the. Court shall—
(a) settle a list of contributories, with
power to rectify the register of
members in all cases in which
rectification is required; and

I
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(b) take all practicable steps to have the
company's assets collected, and
applied in discharge of its liabilities.
(2) If it appears to the Court that it will not be
necessary to make calls on, or adjust the rights of
contributories, the Court may dispense with the settlement
of a list of contributories.
(3) In settling the list, the Court shall distinguish
between persons who are contributories in their own right
and persons who are contributories as being representatives
of or liable for the debts of others.
Recovery of debts
due from
contributory to
company.

448. (1) At any time after making a liquidation order,
the Court may make an order in respect of any contributory
who is for the time being on the list of contributories
requiring the contributory to pay, in accordance with the
order, an amount due from the contributory (or from the
estate of the person whom the contributor represents) to the
company, exclusive of any amount payable by the
contributor or the estate because of a call.
(2) In making such an order, the Court may—
(a) in the case of an unlimited company—
allow to the contributory as a set-off
money due to the contributory or the
estate that the contributory represents
from the company on any independent
dealing or contract with the company
(but not money due to the contributory
as a member of the company in respect
of a dividend or profit); and
(b) in the cite of a limited company--

make to a director or manager whose
liability is unlimited, or to the estate of
the director or manager, the` same
allowance.
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(3) If, in the case of a company (whether limited
or unlimited), all the creditors have been paid in full
(together with interest at the official rate), money due on an
account to a contributory from the company may be
allowed to the contributory as a set off against any
subsequent call.
Power of the Court
to make calls from
contributories.

449. (1) At any time after making a liquidation order,
and either before or after the Court has ascertained the
sufficiency of the company's assets, it may—
(a) make calls on all or any of the
contributories for the time being settled
on the list of the contribraories (to the
extent of their liability) for payment of
any money that the Court considers
necessary—
(1) to satisfy the company's debts
and liabilities and the expenses of
liquidation; and
(ii) for the adjustment of the rights of
the contributories among
thetnaelves; and
(b) make murder for payment of any calls
so made.
(2) In making a call, the Court may take into
consideration the probability that some of the contributories
may partly or wholly fail to pay it.

Power of the Court
to order money due
to company to be
paid into Central
Bank

450. (I) The Court may order any contributory,
purchaser or other person from whom money is due to the
company to pay the amount due into the Central Bank of
Kenya (or any branch of it) to the account of the liquidator
instead of to the liquidator,
(2) Such an order may be enforced in tIss same
manner as if it had directed payment to the liquidator.
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(3) All money and securities paid or delivered
into the Central Bank of Kenya (or branch) in relation to a
liquidation by the Court are subject in all respects to the
orders of the Court.
Order made by the
Court against
contributory to be
conclusive
evidence that
money ordered to
be paid is due.

451. (1) An order made by the Court on a contributory
is conclusive evidence that the money (if any) appearing to
be due or ordered to be paid by the contributory is due.
(2) Subsection (1) is subject to the exercise of
any available right of appeal.
(3) All other pertinent matters stated in the order
are to be taken as truly stated as against all persons and in
all legal proceedings.

Power of the Court
to fix deadlines for
proving claims.

452. The Court may fix deadlines by which creditors
are required to prove their debts or claims or are to be
excluded from the benefit of any distribution made before
those debts are proved.

Court to adjust
rights of
contributories.

453. The Court shall adjust the rights of the
contributories among themselves and distribute any surplus
among the persons entitled to it.

Power of the Court
to make orders
enabling creditors
and contributories
to inspect
company's records.

454. (1) At any time after making a liquidation order,
the Court may make such order for inspection of the
company's records by creditors and contributories as the
Court considers appropriate.

,

(2) The creditors and contributories of the
company are entitled to inspect all records in the
company's possession or under its control, but except as
' provided by or under the authority of any other written law,
no other persons are entitled to inspect those records.
,

Payment of'expenses of
liquidation.

455. (1) If the assets of a company are insufficient to

satisfy its liabilities, the Court may-
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(a) make an order for the expenses
incurred in the liquidation to be paid
out of the company's assets; and
(b) direct that that payment be given such
of priority as the Court considers
appropriate.

(2) An order made under subsection (1) has
effect irrespective of the provisions of this Act relating to
preferential debts.
Power to arrest
absconding
contributory.

456. (1) If, at any time either before or after making a
liquidation order, the Court is satisfied on reasonable
grounds that a contributory is—
(a) about to leave Kenya or otherwise to
abscond; or
(b) has concealed or removed, or is about
to conceal or remove, any of the
contributory's property for the purpose
of evading payment of dalls,
it may issue a warrant authorising the contributory to be
arrested and the contributory's documents and moveable
personal property to be seized.
(2) In such a case, the Court may authorise the
person arrested under the warrant to be detained in custody,
and anything seized under the warrant to be kept, in
accordance with the directions of the Court, until such time
as the Court orders.

Powers of the
Court to be
curnulative.

Power of the Court

457. Powers conferred on the Court by this Part are in
addition to any existing powers to bring legal proceedings
against a contributory or debtor of the company, or the
assets of a contributory or debtor, for the recovery of calls
or other amounts.

458. (1) The insolvency regulations may enable or
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require all or any of the functions imposed or powers
conferred on the Court with respect to the matters specified
in subsection (2) to be performed or exercised by the
liquidator as an officer of the Court and in accordance with
its directions.
(2) The following are the matters referred to in
subsection (1):
(a) the convening and conducting of
meetings to ascertain the wishes of
creditors and contributories;
(b) the settlin of lists of contributories
and the rectifeation of the register of
members if required;
(c) the collection and application of the
assets;
(d) the payment, delivery, transfer of
money, property or documents to the
liquidator;
(c) the making of calls;
(f) the fixing of,a period within which
debts and claims have to be proved.
(3) This section does not authorise the
liquidator
(a) to nxy the company's register of
members without the special leave of
the Court; or
(b) to make a call 'without either that
special leave or the approval of the
liquidation committee (if any).

Division 7—Liquidators
Style and title of

459. (1) The liquidator of a company is in all
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documents and communications relating to the liquidation
of the company to be referred to—
(a)

if a person other than the Official
Receiver is liquidator—as "the
liquidator" of the company; or

(b) if the Official Receiver is liquidator—
as "the Official Receiver and
liquidator" of the company.
(2) In neither case is the liquidator to be referred
to by the liquidator's personal name.
(3) A liquidator who fails to take all reasonably
practicable steps to ensure that that subsections (1) and (2)
are complied with commits an offence and on conviction is
liable to a fine not exceeding one hundred thousand
shillings.
Offence to make
corrupt inducement
affecting
appointment of
liquidator.

460. A person who gives, or agrees or offers to give, to
any member or creditor of a company any valuable
consideration with a view to obtaining the person's own
appointment or nomination, or to obtaining or preventing
the appointment or nomination of some other person, as the
company's liquidator commits an offence and on
conviction is liable to a fine not exceeding two million
shillings.

Liquidator's
functions:
voluntary
liquidation.

461. (1) This section has effect if a company is in
voluntary liquidation, but subject to section 462
(liquidator's functions—creditors' voluntary liquidation) in
the case of a creditor's voluntary liquidation.
(2) The liquidator may—
(a)

in the case of a members' voluntary
liquidation—with the approval of a
special resolution of the company; and

(b) in the case of a creditors' voluntary
liquidation with the sanction of the
—
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Court or the liquidation committee (or,
if there is no such committee, a
meeting of the company's creditors),
exercise any of the powers specified in Part 1 of the Third
Schedule (payment of debts, compromise of claims, etc.).
(3) The liquidator may, without approval,
exercise either of the powers specified in Part 2 of the Third
Schedule (institution and defence of proceedings; carrying
on the business of the company) and any of the general
powers specified in Part 3 of that Schedule.
(4) The liquidator may—
(a)

exercise the Court's power of settling a
list of contributories;

(b) exercise the Court's power of making
calls;
(c)

convene general meetings of the
company for the purpose of obtaining
its approval by special resolution or for
such other purpose as the liquidator
considers appropriate.

(5) The liquidator shall pay the company's debts
and adjust the rights of the contributories among
themselves.
(6) If, M exercise of the powers conferred by this
Act, the liquidator disposes of property of the company to a
person who is connected with the company, the liquidator
shall, if there is a liquidation committee, give notice to the
committee of that exercise of the liquidator's powers.
(7) A liquidator who, without reasonable excuse,
fails to comply with subsection (6) commits an offence and
on conviction is liable to a fine not exceeding two hundred
thousand shillings.
(8) A list of contributories settled by a liquidator
in accordance with the power conferred by subsection
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(4)(a) is evidence of the liability of the persons named in it
as contributories, until the contrary is proved.
Liquidator's
functions:
creditors'
voluntary
liquidation.

462. (1) If, in the case of a creditors' voluntary
liquidation, a liquidator has been nominated by the
company, the powers conferred on the liquidator by section
461 (liquidator's functions—voluntary liquidc'' ,-,a) may not
be exercised, except with the sanction of the Court, during
the period before the holding of the creditors' meeting
under section 405 (meeting of creditors).
(2) Subsection (1) does not apply to the power of
the liquidator—
(a)

to assume control of all the property to
which the company is or appears to be
entitled;

(b)

to dispose of perishable goods and
other goods the value of which is likely
to diminish if they are not immediately
disposed of or

(c)

to take all such other action as may be
necessary for the protection of the
company's assets.

(3 ) The liquidator shall—
(a) attend the creditors' meeting; and
(b)

(4) If-

shall report to the meeting on any
exercise by the liquidator of the
liquidator's powers (whether or not
under this section or under section 419
(questions relating to liquidation may
be referred to the Court for
determination) or section 470 (release
of liquidator in the case of company
liquidated by the Court).
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(a) the company fails to comply with
section 405(1) or (2); or
(b) the directors fail to comply with
section 406(1) or (2),
the liquidator shall, within seven days after the relevant
day, apply to the Court for directions as to the manner in
which that default is to be remedied.
(5) In subsection (4), the relevant day is the day
on which the liquidator was nominated by the company or
the day on which the liquidator first became aware of the
default, whichever is the later.
(6) A liquidator who, without reasonable excuse
fails to comply with a requirement of this section commits
an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings.
Liquidator's
functions:
liquidation by the
Court.

463. (1) If a company is being liquidated by the Court,
the liquidator may—
(a) with the approval of the Court or the
liquidation committee (if any), exercise
any of the powers specified in Parts 1
and 2 of the Third Schedule (payment
of debts; compromise of claims, etc.,
institution and defence of proceedings;
carrying on of the business of the
company); and
(b) with or without that approval, exercise
any of the general powers specified i
Part 3 of that Schedule.
(2) If, in exercising the powers conferred on the
liquidator by this Act, the liquidator—
(a) disposes of property of the company to
a person who is connected with the
company; or
.
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(b) employs an advocate to assist the
liquidator in performing the
liquidator's functions,
the liquidator shall, if there is a liquidation committee, give
notice to the committee of that exercise of the liquivator's
powers.
(3) Subsection (2) does not apply if the Official
Receiver is the liquidator.
(4) In a liquidation ordered by the Court, the
exercise of the powers conferred by this section by the
liquidator is subject to the control of the Court, and any
creditor or contributory may apply to the Court with respect
to any exercise or proposed exercise of any of those
powers.
(5) A liquidator who, without reasonable excuse,
fails to comply with subsection (2) commits an offence and
on conviction is sliable to a fine not exceeding two hundred
thousand shillings.
Liquidator's
functions:
supplementary
powers.

464. (1) If a company is being liquidated by the Court,
the liquidator may convene general meetings of the
creditors or contributories for the purpose of ascertaining
their wishes.
(2) The liquidator shall convene meetings at such
times on such dates as the creditors or contributories by
resolution (either at the meeting appointing the liquidator or
otherwise) may direct, or whenever requested in writing to
do so by a requisition signed by or on behalf of—
(a) creditors holding not less than one
tenth of the total amount of the
company's debts;
(b) contributories of thr company holding
not less than one-tenth of the voting
rights at general meetings of the
company.
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(3) The liquidator may at any time apply to the
Court for directions in relation to any particular matter
arising in the liquidation.
(4) In accordance with this Part, the liquidator is
required to use the liquidator's own discretion in the
management of the assets and their distribution among the
creditors.
(5) A person who is dissatisfied with an act or
decision of the liquidator may apply to the Court for an
order under subsection (6).
(6) On the hearing of an application made under
subsection (5), the Court may—
(a) make an order confirming, reversing or
modifying the act or decision
complained of; and
(b) make such other order in the case as it
considers appropriate.
(7) If, at any time after a liquidation application
has been made to the Court against a person, the attention
of the Court is drawn to the fact that the person is a member
of an insolvent partnership or a partner of a limited liability
partnership, the Court may make an order as to the future
conduct of the insolvency proceedings.
(8) The reference in subsection (7) to a person
includes an insolvent partnership or other body that may be
liquidated under Part VII as an unregistered company.
(9) An order made under subsection (7)—
(a) may be made or ' given on the
application of the Official Receiver,
any authorised insolvency practitioner,
the bankruptcy trustee of the
partnership or any other . interested
person; and

(b) may include provisions as to the
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administration of the joint estate of the
partnership, and in particular how it
and the separate estate of any member
are to be administered.
Enforcement of
liquidator's duties
to lodge, deliver
and make returns,
accounts and other
documents.

465. (1) If a liquidator has—
(a) in lodging, delivering or making a
return, account or other document; or
(b) in giving a notice that the liquidator is
by law required to deliver, make or
give,
(a) failed to prepare, make or lodge a
return, account or other document as
required by a provision of this Part; or
(b) failed to give, publish or lodge a notice
as required by such a provision,
and has failed to rectify the failure within fourteen days
after the service on the liquidator of a notice requiring the
liquidator to do so, any creditor or contributory of the
company, or the Registrar, may make an application to the
Court for an order under subsection (2).
(2) On the hearing of an application made under
subsection (1), the Court may make an order directing the
liquidator to rectify the failure within such period as may
be specified in the order.
(3) The Court's order may provide for all costs of
and incidental to the application to be borne by the
liquidator.
(4) This section does not limit the operation of
any enactment that provides for the imposition of fines or
other penalties on a liquidator in respect of a failure
referred to in this section.

Circumstances in
which liquidatok

466. (1) This section applies to the removal from
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office and vacation of office of the liquidator of a company
that is in voluntary liquidation.
(2) Subject to subsection (2), a liquidator may be
removed from office only by an order of the Court or—
(a)

in the case of a members' voluntary
liquidation—by a general meeting of
the company convened specially for
that purpose; or

(b) in the case of a creditors' voluntary.
liqudaton—bygermiof
the company's creditors convened
specially for that purpose.
(3) If the liquidator was appointed by the Court
under section 415 (appointment or removal of liquidator by
the Court), a meeting such as is referred to in subsection (2)
may be convened for the purpose of replacing the liquidator
only if the liquidator considers it appropriate to do s_ o or the
Court so directs or the meeting is requested—
(a)

in the case of a members' voluntary ,
liquidation—by members representing
not less than one-half of the total
voting rights of all the members having
at the date of the request a right to vote
at the meeting; or

(b) in the case of a creditors' voluntary
liquidation—by creditors holding not
less than one-half in value of the total
amount of the company's debts.
(4) A liquidator (other' than the Official Receiver)
automatically vacates office if the liquidator ceases to hold
an authorisation to act as an insolvency practitioner.
(5) A liquidator may, in the circumstances
prescribed by the insolvency regulations, resign office by
lodging with the Registrar a notice of resignation.
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(6) If—
(a)

in the case of a members' voluntary
liquidation—a final meeting of the
company has been held in accordance
with section 401 (final meeting prior to
dissolution); or

(b)

in the case of a creditors' voluntary
liquidation—final meetings of the
company and of the creditors have
been held in accordance with section
462(liquidator's functions—creditors'
voluntary liquidation),

the liquidator whose report was considered at the meeting
or meetings vacates office as soon as the liquidator has
lodged with the Registrar a notice that the meeting has, or
the meetings have, been held and of the decisions (if any)
made at the meeting or meetings.
Liquidator may be
removed only by
the Court or by
general meeting of
creditors in the
case of company .
being liquidated by
the Court.

468. (1) This section applies with respect to the
removal from office and vacation of office of—
(a)

the liquidator of a company that being
liquidated by the Court; or

(b) a provisional liquidator.
(2) A liquidator may be removed from office

only—
(a)

by an order of the Court; or

(b) by a general meeting of the company's
creditors convened specially for that
purpose.

(3) A provisional liquidator may be removed
from office only by an order of the Court.
(4) If—
(a) the Official Receiver is liquidator
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otherwise than as successor in
accordance with section 437(3) to a
person who held office as a result of a
nomination by a meeting of the
company's creditors or contributories;
or
(b) the liquidator —
(i)

was appointed by the Court
otherwise than under section
439(3) or 440(1); or

(ii) was appointed by the Cabinet
Secretary,
a general meeting of the company's creditors is to be
convened for the purpose of replacing the liquidator in the
circumstances specified in subsection (5).
(5) The circumstances referred to in subsection
(4) are that(a)

the liquidator considers it appropriate
to convene a meeting of creditors;

(b) the Court directs such a meeting to be
held; or
(c)

the meeting is requested by creditors
holding not less than one-quarter in
value of the total amount of the
company's debts.

(6) If appointed by the Cabinet Secretary, the
liquidator may be removed from office only by or in
accordance with the decision of the Cabinet Secretary.
(7) A liquidator or provisional liquidator (other
than the Official Receiver) automatically vacates office on
ceasing to be the holder of an authorisation to act as an
insolvency practitioner.
(8) A liquidator may resign office by giving
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notice of the resignation to the Court.
(9) If a final meeting has been held in accordance
with section 445 (duty of liquidator to convene final
meeting), the liquidator whose report was considered at the
meeting vacates office immediately after giving notice to
the Court that the meeting has been held and of the
decisions (if any) of the meeting.
(10) Within seven days after giving notice to the
Court in accordance with subsection (8), the former
liquidator shall lodge a copy of the notice with the
Registrar for registration.
(11) A former liquidator who, without reasonable
excuse, fails to comply with subsection (10) commits an
offence and on conviction is liable to a fine not exceeding
two hundred thousand shillings.
Release of
liquidator in the
case of company
liquidated
voluntarily.

469. (1) This section applies with respect to the
release of the liquidator of a company that is in voluntary
liquidation.
(2) A person who has ceased to be a liquidator is
entitled to be released from the liquidator's obligations with
respect to the company with effect from the following time:
(a) in the case of a person who has been
removed from office by a general
meeting of the company or by a
general meeting of the company's
creditors that has not resolved against
the liquidator's release or who has
died—the time at which notice is
lodged with the Registrar that the
person has ceased to hold office as
liquidator;
(b) in the case of a person who(i) has been removed from office by

a general meeting of the
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company's creditors that has
resolved against the liquidator's
release, or by the Court; or
(ii) has vacated office under section
467(4),
such time as the Cabinet Secretary
may, on the application of the person,
determine;
(c)

in the case of a person who has
resigned—such time as may be
by
the
insolvency
prescribed
regulations for the purposes of this
paragraph;

(d)

in the case of a person who has vacated
office under section 467(7)(a)—the
time at which that person vacated
office;

(e)

in the case of a person who has vacated
office under section 467(7)(b)—
(i)

if the final meeting of the
creditors referred to in that
subsection has resolved against.
that person's release—such time
as the Cabinet Secretary may, on
an application by that person,
determine; and

(ii) if that meeting has not resolved
against that person's release—the
time at which that person vacated
office.
(3) If a liquidator is released in accordance with
subsection (2), the liquidator is, with effect from whichever
time specified in that subsection is relevant, discharged
from all liability both in respect of acts or omissions of the
liquidator's in the liquidation and otherwise in relation to
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conduct as liquidator.
(4) However, nothing in this section prevents the
exercise, in relation to a person who has been released
under subsection (2), of the Court's powers under section
504 (power of Court to make orders against delinquent
directors, liquidators, etc).
Release of
liquidator in the
case of company
liquidated by the
Court.

470. (1) This section applies with respect to the
release of the liquidator of a company that is in liquidation
by the Court, or of a provisional liquidator.
(2) On ceasing to be liquidator and being
succeeded by another person as liquidator, the Official
Receiver is released from the responsibilities a liquidator
with effect from—
(a) if the successor was nominated by a
general meeting of creditors or
contributories, or was appointed by the
Cabinet Secretary—the time at which
the Official Receiver gives notice to
the Court that the Official Receiver has
been succeeded by another person; or
(b) if the successor is appointed by the
Court—such time as the Court may
determine.
(3) If the Official Receiver while a liquidator
gives notice to the Cabinet Secretary that the liquidation is
for all practical purposes complete, the Official Receiver is
released with effect from such time as the Cabinet
Secretary may determine.

(4) A person other than the Official Receiver
who has ceased to be a liquidator is released with effect
from whichever of the following times is relevant to the
person:
(a) if the person has been removed from
office by a general meeting of creditors
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that has not resolved against the
person's release, or the person has
died—the time at which notice is given
to the Court that the person has been,
removed from office or has died;
(b) if the person has been removed from
office—
(i)

by a general meeting of creditors
that has resolved against the
person's release; or

(ii) by the Court or the Cabinet
Secretary,
such time as the Cabinet Secretary
may, on an application made by the
person, determine;
(c) if the person has vacated office under
section 468(7)—such time as the
Cabinet Secretary may, on an
application made by the person,
determine;
(d)

if the person has resigned as
liquidator—such time as may be
prescribed
by
the
insolvency
regulations for the purposes of this
paragraph;

(e)

if the person has vacated office under
section 468(9) and the final meeting
referred to in that subsection has
resolved against the person's release—
such time as the Cabinet Secretary
may, on an application by the person,
determine;

(f)

if the person has vacated office under
section 468(9) and the final meeting
referred to in that subsection has not
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resolved against the person's release—
the time at which the person vacated
office.
(5) On the hearing of application to the Court of
a person who has ceased to hold office as a provisional
liquidator, the person is released with effect from such time
as the Court may determine.
(6) On being released under this sections the
Official Receiver or a liquidator or provisional liquidator is,
with effect from the time specified in subsection (2), (3),
(4) or (5), discharged from all liability both in respect of
acts or omissions in the liquidation and otherwise in
relation to conduct as liquidator or provisional liquidator.
(7) However, nothing in this section prevents the
exercise, in relation to a person who has been released
under this section; of the Court's powers under section 504
(power of Court to make orders against delinquent
directors, liquidators, etc.).

Division 8—Provisions applying to all kinds of liquidation
Preferential debts
(general provision).

471. (1) The liquidator of a company that is in
liquidation shall distribute the assets of the company
available for the payment of creditors in accordance with
the Second Schedule.
(2) Subsection (1) is subject to the provisions oc
this Part.

Preferential charge
on property of
company distrained
within three
months before
making of
liquidation order.

472. (1) This section applies to a company that is
being liquidated by the Court.
(2) If a person (whether or not a landlord or
person entitled to rent) has distrained on the property of the
company during the three months immediately preceding
the date of the liquidation order, that property, or the
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proceeds of its sale, is charged for the benefit of the
company with the preferential debts of the company to the
extent that the company's assets are for the time being
insufficient to satisfy them.
(3) If, because of a charge under subsection (2), a
person surrenders property to a company or pays money to
a company, the person ranks, in respect of the amount of
the proceeds of sale of the property by the liquidator, or the
amount money paid, as a preferential creditor of the
company, except as against so much of the company's
property as is available for the payment of preferential
creditors because of the surrender or payment.
(4) This section does not limit the effect of
section 429 (avoidance of attachments, etc.).
Expenses of
liquidation to have
priority over claims
under floating
charge.

473. (1) The expenses of liquidating a company, so far
as the assets of the company available for payment of
general creditors are insufficient to meet those expenses,
have priority over any claims to property comprised in or
subject to any floating charge created by the company and
are to be paid out of any such property accordingly.
(2) In subsection (1)—
(a)

the reference to assets of the company
available for payment of general
creditors does not include an amount
made
available
under
section
474(2)(a);

(b)

the reference to claims to property
comprised in or subject to a floating
charge is to the claims of—
(i)

the holders of debentures secured
by, or holders of, the floating
charge; and

(ii)

any preferential creditors entitled
to be paid out of that property in
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priority to them.
(3) Provision may be made restricting the
application of subsection (1), in such circumstances as may
be prescribed by the insolvency regulations, to expenses
authorised or approved—
(a)

by the holders of debentures secured
by, or holders of, the floating charge
and by any preferential creditors
entitled to be paid in priority to them;
Or

(b)

by the Court.

(4) References in this section to the expenses of
the liquidation are to all expenses properly incurred in the
liquidation, including the remuneration of the liquidator.
Share of assets to
be made available
for unsecured
creditors where
floating charge
relates to
company's
property.

474. (1) This section applies to a company in respect
of which a floating charge relates to its property—
(a)

if the company is in liquidation or
under administration; or

(b)

if a provisional liquidator is appointed
in respect of it.

(2) If this section applies to a company, the
liquidator, administrator or provisional liquidator—
(a)

shall make available for the
satisfaction of unsecured debts such
portion of the company's net assets as
is prescribed by the insolvency
regulations for the purposes of this
subsection; and

(b)

may not distribute that part to the
proprietor of a floating charge except
to the extent that it exceeds the amount
required for the satisfaction of
unsecured debts.
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(3) Subsection (2) does not apply to a company
if—
(a)

the company's net assets are less than
the minimum prescribed by the
insolvency regulations for the purposes
of this subsection; and

(b)

or
the
liquidator,
administrator
provisional liquidator believes that the
cost of making a distribution to
would
be
unsecured
creditors
disproportionate to the benefits.

(4) Subsection (2) also does not apply to a
company if, or in so far as, it is disapplied by—
(a)

a voluntary arrangement in respect of
the company in accordance with Part
IX; or

(b)

a compromise or arrangement agreed
under Part XXXIV of the Companies
Act, 2013
(Arrangements and
reconstructions).

(5) Subsection (2) also does not apply to a
company if—
(a)

the liquidator,
administrator or
provisional liquidator applies to the
Court for an order under this
subsection on the ground that the cost
of making a distribution to unsecured
creditors would be disproportionate to
the benefits; and

(b)

as a result of such an application, the
Court orders that subsection (2) is not
to apply.

(6) In subsections (2) and (3) a company's net
assets is the amount of its assets that would, but for this
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section, be available for satisfaction of claims of holders of
debentures secured by, or holders of, any floating charge
created by the company.
(7) The regulations referred to in subsection (2)
prescribing part of a company's net assets may, in
particular, provide for its calculation—
(a)

as a percentage of the c apany's net
assets; or

(b)

as an aggregate of different
percentages of different parts of the
company's net assets.

(8) In this section, "floating charge" means a
charge that is a floating charge on its creation and that is
created after the regulations referred to in subsection (2)(a)
take effect.
Power of the Court
to appoint special
manager of
company's
business or
property when
company is in
liquidation or
provisional
liquidator
appointed.

475. (1) If a company is in liquidation or a provisional
liquidator is appointed in respect of the company, the Court
may, on an application made under subsection (2), appoint
a person to be the special manager of the business or
property of the company.
(2) An application to the Court to appoint a
special manager may be made by the liquidator or
provisional liquidator if it appears to the applicant that the
nature of the business or property of the company, or the
interests of the company's creditors or contributories or
members generally, require the appointment of another
person to manage the company's business or property.
(3) A special manager has such powers as the
Court specifies in the special manager's appointment or in
directions given as a result of an application by that
manager.
(4) The Court's power to confer powers to the
special manager includes power to direct that any provision
of this Act that has effect in relation to a provisional
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liquidator or liquidator of a company has the same effect in
relation to the special manager for the purposes of
performing any of the functions of the provisional
liquidator or liquidator.
(5 ) A special manager shall—
(a) give such security as may be
insolvency
prescribed
by
the
regulations for the purposes of this
section;
(b) prepare and keep such accounting
records as may be so prescribed; and
(c)

produce those records in accordance
with the insolvency regulations to the
Court or to such other persons as may
be so prescribed.

(6) A special manager's appointment does not
take effect until the security referred to in subsection (5)(a)
has been given.
(7) A special manager who fails to comply with
subsection (5)(b) or (c) is guilty of contempt of the Court
and is liable to be punished accordingly (in addition to any
other punishment to which the person may be subject).
Power of liquidator
to disclaim onerous
property.

476. (1) The liquidator may, by the giving such notice
as is prescribed by the insolvency regulations, disclaim any
onerous property and may do so even if the liquidator has
taken control of it, tries to sell it, or otherwise exercised
rights of ownership in relation to it.
(2) The following is onerous property for the
purposes of this section:
(a) an unprofitable contract;
(b) other property of the company that is
unsalable or not readily saleable or is
such that it may give rise to a liability
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to pay money or perform any other
onerous act.
(3) A disclaimer under this section—
(a)

operates so as to determine, as from the
date of the disclaimer, the rights,
interests and liabilities of the company
in or in respect of the property
disclaimed; but

(b)

does not, except so far as is necessary
for the purpose of releasing the
company from any liability, affect the
rights or liabilities of any other person.

(5) A notice of disclaimer may not be given
under this section in respect of any property if—
(a)

a person interested in the property has
applied in writing to the liquidator, or a
predecessor of the liquidator, requiring
the
liquidator
or,
liquidator's
predecessor to decide whether the
property will be disclaimed or not; and

(b) twenty-eight days from and including
the date on which that application was
made (or such extended period as the
Court may allow) has expired without
a notice of disclaimer having been
given under this section in respect of
the property.
(6) A person who has sustained loss or damage in
consequence of the operation of a disclaimer under this
section is a creditor of the company to the extent of the loss
or damage and accordingly may prove for the loss or
damage in the liquidation.
Special provisions
relating to
disclaimer of

477. (1) The disclaimer under section 476 of any
property comprising a leasehold interest does not take
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effect unless a copy of the disclaimer has been served (so
far as the liquidator is aware of their addresses) on every
person claiming under the company as under-lessee or
mortgagee and either—
(a)

an application under section 479
(general powers of the Court in respect
of disclaimed property) has not been
made with respect to that property
within fourteen days from and
including the date on which the last
notice served under this subsection was
served; or

(b)

if such an application is made—tl.
Court makes an order directing the
disclaimer to take effect.

(2) If the Court makes an order under subsection
(1)(b), it may also, instead of or in addition to any order it
makes under section 479, make such orders with respect to
fixtures, tenant's improvements and other matters arising
out of the lease as it considers appropriate.
Effect of
disclaimer in
relation to land
subject to
rentcharge.

478. (1) If, as a result of the disclaimer under section
476 of land subject to a rentcharge, the land vests by
operation of law in a person, the person is not subject to
any liability in respect of amounts becoming due under the
rentcharge except amounts that become due after the
proprietor (or some person claiming under or through the
proprietor) has taken possession or control of the land or
has occupied it.
(2) The reference in subsection (1) to a person
includes the State and to any a successor in title to the
person.

General powers of
the Court in respect
of disclaimed
property.

479. (1) This section and section 480 apply to
property that the liquidator has disclaimed in accordance
with section 476.
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(2) An application to the Court for an order under
subsection (3) may be made by—
(a)

any person who claims an interest in
the disclaimed property; or

(b) any person who is under a liability in
respect of the disclaimed property,
other than a liability discharged by the
disclaimer.
(3) On the hearing of an application made under
subsection (2), the Court may make an order, on such terms
as it considers appropriate, for the vesting of the disclaimed
property in, or for its delivery to—
(a)

a person entitled to it or a trustee for
such a person; or

(b) a person subject to such a liability as is
referred to in subsection (2)(b) or a
trustee for such a person.
(4) The Court may make an order under
subsection (3)(b) only if it appears to the Court that it
would be just to do so for the purpose of compensating the
person subject to the liability in respect of the disclaimer.
(5) The effect of an order made under this section
is to be taken into account in assessing for the purpose of
section 476(6) the extent of any loss or damage sustained
by a person in consequence of the disclaimer.
(6) It is not necessary for an order under this
section vesting property in a person to be completed by
transfer.
Powers of the
Court in respect of
leaseholds held by
company in
liquidation.

480. (1) The Court may not make an order under
section 479 vesting a leasehold interest in a person
claiming under the company as underlessee or mortgageeexcept on terms making the person—
(a) subject to the same liabilities and
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obligations as the company was subject
to under the lease at the
commencement of the liquidation; or
(b) if the Court considers appropriate—
subject to the same liabilities and
obligations as the person would be
subject to if the lease had been
assigned to the person at the
commencement of the liquidation.
(2) For the purposes of an order under section
479 relating only to the part of the property comprising a
lease, the requirements of subsection (1) apply as if the
lease was the only property to which the order relates.
(3) If subsection (1) applies and no person
claiming under the company as underlessee or mortgagee is
willing to accept an order under section 479 on the terms
required under that subsection, the Court may make an
order vesting the company's interest in the lease in any
person who is liable (whether personally or in a
representative capacity, and whether alone or jointly with
the company) to perform the lessee's covenants under the
lease.
(4) The Court may vest that estate and interest in
such a person freed and discharged from all estates,
encumbrances and interests created by the company.
(5) If subsection (1) applies and a person
claiming under the company as underlessee or mortgagee
declines to accept an order under section 479, the person is
excluded from all interest in the property.
Creditor not
entitled to retain
benefit of
execution or
attachment against
liquidator unless
creditor completes
execution or

481. (1) If—
(a) a creditor(i)

has issued execution against the
goods or land of a company; or

(ii) has attached any debt due to it;
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and
(b) the company is
subsequently
liquidated,
the creditor is not entitled to retain the benefit of the
execution or attachment against the liquidator unless the
creditor has completed the execution or attachment before
the commencement of the liquidation.
(2) However—
(a) if a creditor has had notice of a
meeting having been convened at
which a resolution for voluntary
liquidation is to be proposed—the date
on which the creditor had notice is, for
the purpose of subsection (1),
substituted for the date of
commencement of the liquidation;
(b) a person who, under a sale conducted
by the enforcement officer or other
officer charged with the execution of
the writ goods of a company on which
execution has been levied, purchases
the goods in good faith acquires a good
title to them as against the liquidator;
and
(c) the Court may set aside the rights
conferred on the liquidator by
subsection (1) in favour of the creditor
to such extent and subject to such
terms as it considers just.

(3) For purposes of this Act—
(a)

an execution against goods is
completed by seizure and sale;

(b) an attachment of a debt is completed
by receipt of the debt; and
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(c) an execution against land is completed
by its seizure or by any other event
prescribed by the insolvency
regulations for the purposes of this
section.
Duties of judicial
enforcement
officers charged
with execution of
writs and other
processes
involving
companies in
liquidation.

482. (1) This section applies if—
(a)

a company's goods are taken in
execution; and

(b)

before their sale or the completion of
the execution (whether by the receipt
or recovery of the full amount of the
levy)—notice is served on the judicial
enforcement officer charged with
execution of the writ or other
process—
(i)

that a provisional liquidator has
been appointed;

(ii) that a liquidation order has been
made; or
(iii) that a resolution for voluntary
liquidation has been passed.
(2) If so required, the judicial enforcement
officer concerned shall deliver the goods and any money
seized or received in part satisfaction of the execution to
the liquidator.
(3) However, the costs of execution are a fir:
charge on the goods or money so delivered, and the
liquidator may sell the goods, or a sufficient part of them
for the purpose of satisfying the charge.
(4) If, under an execution in respect of a
judgement for an amount exceeding fifty thousand
shillings, a company's goods are sold or money is paid in
order to avoid sale, the judicial enforcement shall deduct
the costs of the execution from the proceeds of sale or the
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money paid and retain the balance for not less than fourteen
days.
(5) If, within that period—
(a) notice is served on the judicial
enforcement officer to the effect that—
(i)

an application for the liquidation
of the company has been made;
or

(ii) a meeting has been convened at
which there is to be proposed a
resolution for voluntary
liquidation; and
(b) an order is made or a resolution passed,
that officer shall pay the balance to the liquidator, who is
entitled to retain it as against the execution creditor.
(6) The rights conferred by this section on the
liquidator may be set aside by the Court in favour of the
creditor to such extent and subject to such terms as the
Court Considers appropriate.
(7) The insolvency regulations may increase or
reduce the amount specified in subparagraph (4).
Power of the Court
to rescind contracts
entered into by
company in
Aquidation.

483. (1) A person who is, as against the liquidator,
entitled to the benefit or subject to the burden of a contract
made with the company, may make an application for an
order under subsection (2).
(2) On the hearing of an application made under
subsection (1), the Court may make an order rescinding the
contract on such terms as to payment by or to either party
of damages for the non-performance of the contract, or
otherwise, as the Court considers appropriate.
(3) Damages payable to a person under the order
are provable by the person as a debt in the liquidation.

760
Power of liquidator
to transfer assets of
company to its
employees.
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484. (1) On the liquidation of a company (whether by
the Court or voluntarily), the liquidator may, in accordance
with this section, make any payment that the company has,
before the commencement of the liquidation, decided to
make under section 210 of the Companies Act, 2013
(power to provide for employees or former employees on
cessation or transfer of business).
(2) After the liquidation has commenced, the
liquidator may make any such provision as is referred to in
section 210 of the Companies Act, 2013 only if—
(a)

the company's liabilities have been
fully satisfied and provision has been
made for the expenses of the
liquidation;

(b) the exercise of the power has been
authorised by a resolution of the
company; and
(c)

the requirements of the company's
articles (if any) as to the exercise of the
power conferred by that section are
complied with.

(3) A payment that can be made by a company
under this section after the commencement of . its
liquidation may be made only out of the company's assets
that are available for distribution to the company's
members at the conclusion of the liquidation.
(4) If the company is being liquidated by the
Court, the exercise by the liquidator of a power under this
section is subject to the Court's control, and any creditor or
contributory may apply to the Court for an order giving
directions with respect to any exercise or proposed exercise
of the power.
(5) Subsections (1) and (2) have effect
irrespective of what is stated in any rule of law or in section

The Insolvency Bill, 2014

761

414 (property of company to be distributed among
members after satisfaction of liabilities).
Company in
liquidation
required to state
that it is in
liquidation in all
invoices, letters
and other
communications.

485. (1) A company that is in liquidation shall ensure
that—

(a)

every invoice, order for goods or
services, business letter or order form
(whether in hard copy, electronic or
any other form) issued by or on behalf
of the company, or a liquidator of the
company or a receiver or manager of
the company's property; and

(b) each of the company's websites (if
any),
states that the company is in liquidation.
(2) If the company fails to comply with a
requirement under subsection (1), the company, and each
officer who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
(3) If, after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction is liable to a fine not
exceeding fifty thousand shillings for each such offence.
Interest on debts to
be paid if surplus
permits.

486. (1) In a company liquidation, interest is payable
in accordance with this section on any debt proved in the
liquidation, including so much of any such debt as
represents interest on the remainder.

(2) The liquidator shall, before applying any
surplus remaining after the payment of the debts proved in
a liquidation for any other purpose, apply the surplus in
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paying interest on those debts in respect of the periods
during which they have been outstanding since the
liquidation commenced.
(3) All interest under this section ranks equally
(whether or not the debts on which it is payable rank
equally).
(4) The rate of interest payable under this section
in respect of any debt is the rate for the time being
prescribed by the insolvency regulations for the purposes of
this section.
(4) Interest payable under this section in respect
of a debt is payable at the official rate.
Certain documents
relating to
company in
liquidation to be
exempt from stamp
duty.

487. (1) If a company is in liquidation, the following
documents are exempt from stamp duty:
(a)

every transfer relating solely to
freehold or leasehold property, or to
any interest in, any real or personal
property, that forms part of the
company's assets and that, after the
execution of the transfer, either at law
of in equity, is or remains part of those
assets; and

(b)

every writ, order or other document
relating solely to—
(i)

property of the company referred
to in paragraph (a); or

(ii)

any legal proceeding arising
under the liquidation.

(2) Subsection (1) does not apply if the
liquidation is a members' voluntary liquidation.
Records of
company in
liquidation to be

488. When a company is in liquidation, all records of
the company and of the liquidator are (as between the

The Insolvency Bill, 2014

763

evidence.

contributories of the company) evidence of the truth of all
matters purporting to be recorded in them, until the
contrary is proved.

Liquidator to lodge
periodic statements
with Registrar of
Companies with
respect to current
position of
liquidation.

489. (1) If the liquidation of a company is not
completed within twelve months after its commencement,
the liquidator shall, at such intervals as are prescribed by
the insolvency regulations and until the liquidation is
completed, lodge with the Registrar a statement containing
the particulars so prescribed with respect to the proceedings
in, and position of, the liquidation.

(2) A liquidator who fails to lodge a statement as
required by subsection (1) commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
(3) If, after being convicted of an offence under
subsection (2), a liquidator continues to fail to lodge a
statement as required by subsection (1), the liquidator
commits a further offence on each day on which the failure
continues and on conviction is liable to a fine not exceeding
fifty thousand shillings for each such offence.
Effect of
resolutions passed
at adjourned
meetings of
company's
creditors and
contributories.
Court may order
meetings to be held
to ascertain wishes
of creditors or
contributories.

490. If a resolution is passed at an adjourned meeting
of a company's creditors or contributories, the resolution is
for all purposes taken to have been passed on the date on
which it was in fact passed, and not as having been passed
on any earlier date.
491. (1) The Court may—

(a)

as to all matters relating to the
liquidation of a company, have regard
to the wishes of the creditors or
contributories (as prov,ed to it by any
sufficient evidence); and

(b)

if it considers appropriate, for the
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purpose of ascertaining those wishes(i) direct meetings of the creditors or
contributories to be convened,
held and conducted in such
manner as the Court directs; and
(ii) appoint a person to act as
chairperson of any such meeting
and report the result of it to the
Court.
(2) In the case of creditors, the Court shall take
into account the value of each creditor's debt.
(3) In the case of contributories, the Court shall
take into account the number of votes conferred on each
contributory.
Judicial notice to
be taken of
documents of the
Court.

Affidavits required
to be sworn for
purposes of this
Part.

492. In all proceedings under this Part, all courts and

tribunals, all judges and persons acting judicially, and all
officers of a court or tribunal, or employed in enforcing the
process of a court or tribunal, are required to take judicial
notice of—
(a) the signature of an officer of the High
Court; and
(b) the official seal or stamp of that Court
affixed to or impressed on any
document made, issued or signed under
a provision of this Act or the
Companies Act, 2013 or any official
copy of such a document.
493. (1) An affidavit required to be sworn under or for

the purposes of this Part may be sworn in Kenya—
(a) before any court, tribunal, judge or
person lawfully authorised to take and
receive affidavits; or
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(b) before any diplomat representing the
Government of Kenya in any place
outside Kenya.
(2) All courts, tribunals, judges and other persons
acting judicially are required to take judicial notice of the
seal or stamp or signature of any such court, tribunal, judge,
person or diplomat affixed to, impressed on, or subscribed
to any such affidavit, or to any other document to be used
for the purposes of this Part.

Division 9—Dissolution of companies after liquidation
Dissolution
(voluntary
liquidation).

494. (1) This section applies to a company in
voluntary liquidation if the liquidator has sent to the
Registrar the liquidator's final account and return in
accordance with section 401 (final meeting prior to
dissolution: members' voluntary liquidation) or section 413
(final meeting prior to dissolution: creditors' voluntary
liquidation).
(2) As soon as practicable after receiving the
account and return, the Registrar shall register them.
(3) At the end of three months from the
registration of the account and return, the company is
dissolved.
(4) However, the Court may, on the application
of the liquidator or any other person who appears to the
Court to have a legitimate interest in the matter, make an
order deferring the date at which the dissolution of the
company is to take effect for such period as the Court
considers appropriate.
(5) Within seven days after an order is made
under subsection (4), the person on whose application the
order was made shall lodge with the Registrar a copy of the
order for registration.
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(6) A person who, without reasonable excuse,
fails to comply with subsection (5) commits an offence and
on conviction is liable to a fine not exceeding two hundred
thousand shillings.
(7) If, after being convicted of an offence under
subsection (6), a person continues to fail to lodge the
required copy with the Registrar, the person commits a
further offence on each day on which the failure continues
and on conviction is liable to a fine not exceeding twenty
thousand shillings for each such offence.
Early dissolution of
company.

495. (1) This section applies when an order for the
liquidation of a company has been made by the Court and
the Official Receiver is the liquidator of the company.
(2) On being satisfied—
(a)

that the realisable assets of the
company are insufficient to cover the
expenses of the liquidation; and

(b)

that the affairs of the company do not
require any further investigation,

the Official Receiver may apply to the Registrar for the
early dissolution of the company.
(3) The Official Receiver may make such an
application only if at least twenty-eight days' notice of the
Official Receiver's intention to make the application has
been given to the company's creditors and contributories.
(4) On giving that notice, the Official Receiver is
(subject to any directions given under section 496) no
longer required to perform any functions imposed on the
Official Receiver in relation to the company, its creditors or
contributories because of any provision of this Act, apart
from a duty to make an application under subsection (2).
(5) As soon as practicable after receiving the
Official Receiver's application, the Registrar shall register
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it.
(6) At the end of the three months from and
including the date of the registration of the application the
company is dissolved.
(7) However, the Cabinet Secretary may, on the
application of the Official Receiver or any other person
who appears to the Cabinet Secretary to have a legitimate
interest in the matter, give directions in accordance with
section 496, but only if the three months period referred to
in subsection (6) has not expired.
Consequence of
notice given under
section 495(3).

496. (1) If a notice has been given in accordance with
section 495(3), the Official Receiver or any creditor or
contributory of the company may apply to the Cabinet
Secretary for directions under this section.
(2) The grounds on which such an application
may be made are—
(a)

that the realisable assets of the
company are sufficient' to cover the
expenses of the liquidation;

(b)

that the affairs of the company do
require further investigation; or

(c)

that for any other reason the early
dissolution of the company is
inappropriate.

(3) Directions under this section—
(a)

are directions making such provision
as the Cabinet Secretary considers
appropriate for enabling the liquidation
of the company to proceed as if no
notice had been given under section
495(3); and

(b)

may, in the case of an application
under section 495(7), include a
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direction deferring the date at which
the dissolution of the company is to
take effect for such period as the
Cabinet Secretary considers
appropriate.
(4) Any person claiming to be adversely affected
by a decision of the Cabinet Secretary under this section
may appeal to the Court against the decision.
(5) Such an application must be made within
such periods and comply with such other requirements, as
are prescribed by the insolvency regulations for the
purposes of this section.
(6) On the hearing of an application made under
subsection (4), the Court shall make one of the following
orders:
(a)

an order confirming the directions
given by the Cabinet Secretary;

(b)

an order quashing those directions; or

(c)

an order substituting such other
directions as the Cabinet Secretary
could have lawfully given under this
section.

(7) Within seven days after directions are given
under this section, or an appeal with respect to an
application for such directions is determined, the person on
whose application directions were given, or in whose
favour the appeal was determined, shall lodge with the
Registrar for registration a copy of the directions or
determination.
(8) A person who, without reasonable excuse,
fails to lodge a copy as required by subsection (7) commits
an offence and on conviction is liable to a fine not
exceeding two hundred thousand shillings.
(9) If, after being convicted of an offence under
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subsection (7), the person continues to fail to lodge the
relevant copy with the Registrar for registration, the person
commits a further offence on each day on which the failure
continues and on conviction is liable to a fine not exceeding
twenty thousand shillings for each such offence.
Dissolution
otherwise than
under sections 494496.

497. (1) This section applies to a notice ,.lat is—
(a)

served for the purposes of section
468(9) (final meeting of creditors and
vacation of office by liquidator); or

(b) from the Official Receiver that the
liquidation of a company by the Court
is complete.
(2) As soon as practicable after such a notice is
lodged for registration, the Registrar shall register it.
(3) At the end of the three months from and
including _date of registration of the notice, the company is
dissolved.
(4) However, on the application of the Official
Receiver or any other person who appears to the Cabinet
Secretary to have a legitimate interest in the matter, the
Cabinet Secretary may give a direction deferring the date at
which the dissolution of the company is to take effect for
such period as the Cabinet Secretary considers appropriate.
(5) Any person who claims to be adversely
affected by a direction of the Cabinet Secretary on an
application for a direction under subsection (4) may appeal
to the Court against the direction.
(6) Such an application may be not be made
otherwise than within such period, and in accordance with
such requirements, as are prescribed by the insolvency
regulations for the purposes of this section.
(7) On the hearing of an application made under
subsection (5), the Court shall, if satisfied that the Cabinet
Secretary's direction was justified, make an order
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confirming the direction, but if not so satisfied, shall make
an order quashing the direction.
(8) Within seven days after a direction is given
under this section, or an appeal with respect to an
application for such a direction is determined, the person on
whose application the direction was given, or in whose
favour the appeal was determined, shall lodge with the
Registrar for registration a copy of the direction or the
Court's determination.
(9) A person who, without reasonable excuse,
fails to lodge'a copy as required by subsection (8) commits
an offence and on conviction is liable to a fine not
exceeding two hundred thousand shillings.
(10) If, after being convicted of an offence under
subsection (9), a person continues to fail to lodge the
required copy with the Registrar, the person commits a
further offence on each day on which the failure continues
and on conviction is liable to a fine not exceeding twenty
thousand shillings for each such offence.
Division 10—Offences relating to conduct before and during liquidation
and criminal proceedings relating to those offences
Offence involving
commission of
fraudulent acts in
anticipation of
liquidation.

498. (1) This section applies in relation to a
company—
(a)

in respect of which the Court has made
a liquidation order; or

(b)

that has passed a resolution for the
voluntary liquidation of the company.

(2) An officer or former officer of the company
commits an offence if, within the twelve months
immediately preceding the commencement of the
liquidation of the company, the officer or former officer—
(a) concealed any part of the company's
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property to the value of fifty thousand
shillings or more; or concealed any
debt due to or from the company;
(b) fraudulently removed any part of the
company's property to the value of
fifty thousand shillings or more;
(c) concealed, destroyed, mutilated or
falsified any document affecting or
relating to the company's affairs or
property;
(d) made any false entry in any document
affecting or relating to the company's
affairs or property;
(e) fraudulently parted with, altered or
made any omission in any document
affecting or relating to the company's
affairs or property; or
(f) pawned, pledged or disposed of any
property of the company that has been
obtained on credit and has not been
paid for.
(3) Subsection (3)(f) does not apply if the
pawning, pledging or disposal was done in the ordinary
course of the company's business.
(4) An officer or former officer of the company
also commits offence—
(a) if, within the twelve months • period
referred to in subsection (2), the officer
or former officer has been privy to the
doing by others of any of the acts
referred to in paragraphs (c), (d) and
(e) of that subsection; or
(b) if, at any time after the commencement
of the liquidation, the officer or former
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officerdoes any of the acts referred to in
paragraphs (a) to (f) of that
subsection; or
(ii) is privy to the doing by others of
any of the acts referred to in
paragraphs (c) to (e) of that
subsection.
(5 ) In a prosecution for an offence under—
(i)

(a) paragraph (a) or (f) of subsection (2);
or
(b) subsection (4) in respect of an act
referred to in either of those
paragraphs,
it is a defence to prove that the officer or former officer had
no intention to defraud.
(6) In a prosecution for an offence under—
(a) paragraph (c) or (d) of subsection (2);
or
(b) subsection (4) in respect of an act
referred to in either of those
paragraphs,
it is a defence to prove that the officer or former officer had
no intention to conceal the state of affairs of the company
or to defeat the law.
(7) If property is pawned, pledged or disposed of
in circumstances that constitute an offence under subsection
(2)(f), a person who takes in pawn or pledge, or otherwise
receives, the property knowing it to have been pawned,
pledged or disposed of in such circumstances, commits an
offence.
(8) A person found guilty of an offence under
this section is liable on conviction to a fine not exceeding
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two million shillings or to imprisonment for a term not
exceeding five years, or to both.
(8) The insolvency regulations may increase or
reduce the amounts specified in subsection (2)(a) and (b).
(9) Without limiting section 217 of the
Companies Act, 2013, that section applies to an officer or
former officer of a company who is convicted of an offence
under this section.
Offences involving
transactions to
defraud creditors of
company in
liquidation.

499. (1) This section applies in relation to a
company—
(a) in respect of which the Court has made
a liquidation order; or
(b) that has passed a resolution for the
voluntary liquidation of the company.
(2) An officer or former officer of the company
commits an offence if the officer or former officer—
(a) has made or caused to be made a gift
or transfer of, or charge on, or has
caused or connived at the levying of
execution against, the company's
property; or
(b) has concealed or removed any part of
the company's property since, or
within the two months preceding, the
date of any unsatisfied judgment or
order for the payment of money
obtained against the company.
(3) A person is not liable to be charged with an
offence under subsection (2) if the conduct alleged to
constitute the offence occurred more than five years before
the commencement of the liquidation.
(4) In a prosecution for an offence under
subsection (2)(a), it is a defence to prove that the officer .or

'
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former officer did not, at the time of the alleged offence,
have any intent to defraud the company's creditors.
(5) An officer or former officer of company who
is found guilty of an offence under this section is liable on
conviction to a fine not exceeding one million shillings or
to imprisonment or a fine not exceeding two years, Of to
both.
(6) Without limiting section 217 of the
Companies Act, 2013, that section applies to an officer or
former officer of a company who is person convicted of an
offence under this section.
Offence involving
misconduct
committed in
course of
liquidation of
company.

500. (1) This section applies in relation to a company
that is in liquidation, whether voluntary or by the Court.
(2) An officer or former officer of the company
commits an offence if the officer or former officer—
(a) does not to the best of the officer's or
former officer's knowledge and belief
fully and truly disclose to the liquidator
all of the company's property, and how
and to whom and for what
consideration and when the company
disposed of any part of that property
(except such part as has been disposed
of in the ordinary course of the
company's business);
(b) does not deliver to the liquidator, or in
accordance with the directions of the
liquidator, all such part of the
company's property as is under the
control of the officer or former officer,
and that the officer or former officer is
required by law to deliver to the
liquidator;
(c) fails to deliver to the liquidator (or as
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the liquidator directs) all documents
under the control of the officer or
former officer that belong to the
company and that the officer or former
officer is required by law to deliver to
the liquidator;
(d) knowing or believing that a false debt
has been proved by any person in the
liquidation, fails to inform the
liquidator of that knowledge or belief
as soon as is practicable; or
(e) after the commencement of the
liquidation—prevents the production
of any document affecting or relating
to the company's affairs or property.
(3) An officer or former officer also commits an
offence if, after the commencement of the liquidation, the
officer or former officer attempts to account for any part of
the company's property by means of fictitious losses or
expenses.
(4) An officer or former officer is presumed, in
the absence of evidence to the contrary, to have committed
an offence under subsection (3) if the officer or former
officer has made an attempt of the kind referred to in that
subsection at a meeting of the company's creditors held
within the twelve months immediately preceding the
commencement of the liquidation.
(5) In a prosecution for an offence under
subsection (2)(a), (b) or (c), it is a defence to prove that the
officer or former officer had no intention to defraud.
(6) In a prosecution for an offence under
subsection (2)(e), it is a defence to prove that the officer or
former officer had no intention to conceal the state of
affairs of the company or to defeat the law.
(7) An officer or former officer found guilty of
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an offence under this section is liable on conviction to a
fine not exceeding two million shillings or to imprisonment
for a term not exceeding five years, to both.
(8) Without limiting section 217 of the
Companies Act, 2013 that section applies to an officer or
former officer of a company who is convicted of an offence
under this section.
Offence to falsify
documents in
relation to
company in
liquidation.

501. (1) This section applies in relation to a company
that is in liquidation, whether voluntary or by the Court.
(2) An officer or contributory of the company
commits an offence if, during the liquidation, the officer or
contributory, with intent to defraud or deceive the company
or any other person—
(a)

destroys, damages, alters or falsifies a
security or other document of the
company; or

(b)

makes or is privy to the making of a
false or fraudulent entry in any record
or other document of the company.

(3) A person who is found guilty of an offence
under subsection (1) is liable on conviction to a fine not
exceeding two million shillings or to imprisonment for a
term not exceeding five years, to both.
(4) Without limiting section 217 of the
Companies Act, 2013, that section applies to an officer of a
company who is convicted of an offence under this section.
Offence to make
material omission
from statement
relating to financial
position of
company in
liquidation

502. (1) This section applies to a company that is in
liquidation, whether voluntary or by the Court.
(2) An officer or former officer of the company
commits an offence if, during the liquidation, the officer or
former officer makes a material omission from a statement
relating to the company's financial position.
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(3) An officer or former officer of the company
is also taken to have committed an offence under
subsection (2) if, before the commencement of the
liquidation, the officer or former officer has made any
material omission from a statement relating to the
company's financial position.
(4) In a prosecution for an offence under this
section, it is a defence to prove that the officer or former
officer had no intention to defraud.
(5) A person who is found guilty of an offence
under this section is liable on conviction to a fine not
exceeding one million shillings or to imprisonment for
twelve months, or to both.
(6) Without limiting section 217 of the
Companies Act, 2013, that section applies to an officer or
former officer who is convicted of an offence under this
section.
,

Offence to make
false
representations to
creditors of
company in
liquidation.

503. (1) This section applies to a company that is in
liquidation, whether voluntary or by the Court.
(2) An officer or former officer of the company
commits an offence if—
(a) the officer or former officer makes a
false representation; or
(b) does any other fraudulent act,
for the purpose of obtaining the consent of the company's
creditors or any of them to an agreement relating to the
company's affairs or to the liquidation.
(3) An officer or former officer of the company
is also to be taken to have committed an offence under
subsection (2) if before the commencement of the
liquidation, the officer or former officer

(a) made any false representation; or
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(b) did any other fraudulent act,
for the purpose of obtaining that consent.
(4) An officer or former officer who is found
guilty of an offence under this section is liable on
conviction to a fine not exceeding two million shillings and
to imprisonment for a term not exceeding five years, or to
both.
(5) Without limiting section 217 of the
Companies Act, 2013, that section applies to an officer or
former officer of a company who is convicted of an offence
under this section.
Power of the Court
to make orders
against delinquent
directors,
liquidators, etc.

504. (1) This section applies to the following persons:
(a)

an officer or former officer of a
company that is in liquidation (whether
by the Court or voluntarily);

(b)

a person who is or has acted as the
liquidator of such a company;

(c)

not being a person referred to in
paragraph (a) or (b)---a person who has
been concerned in the promotion,
formation or management of such a
company.

(2) If, during the course of the liquidation of a
company, it appears that a person to whom this section
applies has or may have—
(a)

misapplied or retained, or become
accountable for, money or property of
the company; or

(b)

committed misfeasance or a breach of
any fiduciary or other duty in relation
to the company,

the Official Receiver, the liquidator of the company or a
creditor or contributory of the company may make an
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application to the Court to conduct an examination under
subsection (6).
(3) The reference in subsection (2) to
misfeasance or a breach of any fiduciary or other duty in
relation to the company includes, in the case of a person
who has acted as liquidator of the company, any
misfeasance or breach of any fiduciary or other duty in
connection with the carrying out of the liquidator's
functions as liquidator of the company.
(4) An application under subsection (2) may be
made in relation to a person who has acted as liquidator of
the company only with the leave of the Court given after
the person has been released from the responsibilities of
liquidator.
(5) A contributory may make an application
under subsection (2) only with the leave of the Court.
(6) On the hearing of an application made under
subsection (2), the Court may undertake an examination
into the conduct of the person in relation to whom the
application was made.
(7) If, at the conclusion of the examination, the
Court finds that the person examined has engaged in
conduct of a kind referred to in subsection (2), it may make
an order compelling the person—

Power of the Court
to make orders

(a)

to repay, restore or account for the
money or property or any part of it,
with interest at such rate as the Court
considers appropriate; or

(b)

to contribute such amount to the
company's assets as compensation for
the misfeasance, breach of fiduciary or
other duty as the Court considers fair
and reasonable.

505. (1) A liquidator of a company may make an

780
against officers of
company and
others found to
have participated in
fraudulent trading
by company in
liquidation.
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application to the Court to make an order under subsection
(2) if—
(a)

in the course of the liquidation of the
company, the liquidator forms the view
that a business of the company has
been carried on with intent to defraud
creditors of the company or creditors
of any other person, or for any
fraudulent purpose; and

(b) the liquidator believes that specified
persons participated (directly or
indirectly) in the business with the knowledge that the business was being
carried on in that manner.
(2) If, on hearing an application made under
. subsection (1), the Court finds that the persons specified in
the application did in fact participate (directly or indirectly)
in a business of the company with the knowledge that it
was being carried on in the manner referred to in subsection
(1)(a), it may order those persons (or any or them) to make
such contributions to the company's assets as the Court
considers fair and reasonable.
(3) The persons specified in an application made
under subsection (2) are entitled to be served with a copy a
the application and to appear and be heard as respondents at
the hearing of the application,
(4) If the Gourt makes an order against a person
under subsection (2), it may also make an order
disqualifying the person from—
(a)

being or acting as a director of a
company or a partner of .a limited
liability partnership;

(b) being or acting as a liquidator,
provisional liquidator or administrator
of a company or limited liability
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partnership;
(c)

being or acting as a supervisor of a
voluntary arrangement approved by the
company or a limited liability
partnership; or

(d)

in any way, whether directly or
indirectly, being concer• ^r in the
promotion, formation or management
of a company or limited liability
partnership,

for such period, not exceeding fifteen years, as may be
specified in the order.
Power of the Court
to make orders
against officers of
company engaging
in wrongful
trading.

506. (1) This section applies—
(a)

to a company that is in insolvent
liquidation; and

(b)

to a person who, at a time before the
commencement of the liquidation, was
an officer of the company.

(2) For the purposes of this section—
(a)

a company is in insolvent liquidation
if, at the time the liquidation
commences, its assets are insufficient
for the payment of its debts and other
liabilities and the expenses of the
liquidation; and

(b)

the person in respect of whom an
application is made under subsection
(3) is the resportdent to the application.

(3) If, in the course of the liquidation of a
company, it appears to the liquidator that a person to whom
this section applies knew or ought to have known that there
was no reasonable prospect that the company would avoid
being placed in insolvent liquidation, the liquidator may
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make an application to the Court for an order under
subsection (5).
(4) The Court may hear an application made
under subsection (3) only if the person in respect of whom
the application was made has been served with a copy of
the application.
(5) On the hearing of an application made under
subsection (3), the Court may make an order declaring the
respondent to be liable to make such contribution (if any) to
the company's assets as the Court considers appropriate,
but only if it is satisfied that, at the relevant time, the
respondent knew or ought to have known that there was no
reasonable prospect that the company would avoid being
placed in insolvent liquidation.
(6) However, the Court may not make such an
order if satisfied that the respondent took such steps to
avoid potential loss to the company's creditors as
(assuming the respondent to have known that there was no
reasonable prospect that the company would avoid going
into solvent liquidation) the respondent ought reasonably to
have taken.
(7) Nothing in this section affects the operation
of section 505 (fraudulent trading by company in
liquidation).
(8) If the Court makes an order against a person
under subsection (5), it may also make an order
disqualifying the person from—
(a)

being or acting as a director of a
company
or
limited
liability
partnership;

(b)

being or acting as a liquidator,
provisional liquidator or administrator
of a company or limited liability
partnership;

(c)

being or acting as a supervisor of a
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voluntary arrangement approved by the
company or limited liability
partnership; or
(d) in any way, whether directly or
indirectly, being concerned in the
promotion, formation or management
of a company or limited liability
partnership,
for such period, not exceeding fifteen years, as may be
specified in the order.
Supplementary
provisions relating
to proceedings
under sections 505
and 506.

507. (1) On the hearing of an application under
section 505 (fraudulent trading by company in liquidation)
or section 506 (wrongful trading), the liquidator may
personally give evidence or call witnesses.
(2) If the Court makes an order under section 505
or 506, it may make such further orders as it considers
appropriate for giving effect to the order.
(3) In particular, the Court may—
(a) provide for the liability of any person
under the order to be a charge—

(b)

(i)

on any debt or obligation due
from the company to the person;
or

(ii)

on any mortgage or charge or any
interest in a mortgage or charge
on assets of the company held by
or vested in the person, or any
other person on the person's
behalf, or any other person who
claims as an assignee from or
through the person liable, or any
person acting on that person's
behalf; and

from time to time make such thrther
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order as may be necessary for
enforcing a charge imposed under
paragraph (a).
(4) For the purposes of subsection (3)(a)(ii),
"assignee"—
(a)

includes a person to whom or in whose
favour, by the directions of the person
made liable, the debt, obligation,
mortgage or charge was created, issued
or transferred or the interest created;
but

(b)

does not include an assignee for
valuable consideration (not including
consideration by way of marriage)
given in good faith and without notice
of any of the matters on the ground of
which the order is made.

(5) If the Court makes an order under section 505
or 506 in relation to a person who is a creditor of the
company, it may direct that the whole or any part of any
debt owed by the company to that person, and any interest
on the debt, ranks in priority after all other debts owed by
the company and after any interest on those debts.
(6) The Court can make an order under section
505 or 506 even if the person concerned may be criminally
liable in respect of matters giving rise to the making of the
order.
Director of
company in
insolvent
liquidation
prohibited from
being director of,
or being involved
with, any other
company that is

known by a

508. (1) This section applies to a person if—
(a)

a company is in insolvent liquidation
on or after the commencement of this
section; and

(b)

the person was a director of the
company at any time during the twelve
months immediately preceding the date
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on which the liquidation of the
company commenced.
(2) For the purposes of this section, a name is a
prohibited name in relation to such a person if—
(a)

it is a name by which the company was
known at any time during that period
of twelve months; or

(b)

it is a name that is so similar to a name
of the kind referred to in paragraph (a)
as to suggest an association with the
company.

(3) Except with leave of the Court, or in such
circumstances as may be prescribed by the insolvency
regulations, a person to whom this section applies shall not
at any time during the five years from and including the
date on which the liquidation of the company
commenced—
(a)

be a director of any other company, or
any limited liability partnership, that is
known by a prohibited name;

(b)

in any way (directly or indirectly) be
concerned or take part in the
promotion, formation or management
of any such company or partnership; or

(c)

in any way (directly or indirectly) be
concerned or take part in the carrying
on of a business carried on (otherwise
than by a company or limited liability
partnership) under a prohibited name.

(4) A person who contravenes this section
commits an offence and on conviction is liable to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding twelve months, or to both.
(5) A reference in this section, in relation to a
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time, to a name by which a company or limited liability
partnership is known is a reference to the name of the
company or partnership at that time or to any name under
which the company or partnership carried on business at
that time.
(6) For the purposes of this section, a company is
in insolvent liquidation if, at the time the liquidation
commences, the company's assets are insufficient for the
payment of its debts and other liabilities and the expenses
of the liquidation.
(7) In this section, "company" includes a
company to which Part VII applies.
Circumstances in
which persons are
personally liable
for debts of
company.

509. (1) A person is personally responsible for all the
relevant debts of a company if at any time—

(a)

the person is involved in the
management of the company in
contravention of section 508; or

(b) while involved in the management of
the company—the person acts or is
willing to act on instructions given
(without the leave of the Court) by a
person to whom subsection (2) applies.
(2) This subsection applies to the following
persons:
(a)

a person who is involved in the
management of the company in
contravention of section 508;

(b) a person who is subject to a
disqualification
order
or
disqualification undertaking, or foreign
restrctions, under Part X of the
Companies Act, 2013;

(c) a person who is subject to any other
restriction or disability prescribed by
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the insolvency regulations for the
purposes of this section.
(3) If, because of subsection (1), a person is
personally responsible for the relevant debts of a company,
the person is jointly and severally liable for those debts
with the company and any other person who, whether under
this section or otherwise, is so liable.
(4) For the purposes of this section, the relevant
debts of a company are—
(a) in relation to a person who is
personally responsible under paragraph
(a) of subsection (1)—such debts and
other liabilities of the company as are
incurred at a time when the person was
involved in the management of the
company; and
(b) in relation to a person who is
personally responsible under paragraph
(b) of that subsection—such debts and
other liabilities of the company as are
incurred at a time when the person was
acting or was willing to act on
instructions given as referred to in that
paragraph.
(5) For the purposes of this section, a person is
involved in the management of a company if the person—
(a)

is a director of the company; or

(b) is concerned, whether directly or
indirectly, or takes part, in the
management of the company.
(6) For the purposes of this section, a person
who, as a person involved in the management of a
company, has at any time acted on instructions given
(without the leave of the Court) by a person to whom
subsection (2) applies is presumed, unless the contrary is
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shown, to have been willing at any later time to act on any
instructions given by that person.
(7) In this section, "company" includes a
company to which Part VII applies.
Prosecution of
delinquent officers
and members of
company in
liquidation.

510. (1) If, in the course of liquidating a company, the
Court concludes that a person who was at the relevant time
a past or present officer, or a member, of the company may
have committed an offence in relation to the company for
which the person is criminally liable, the Court may (either
on the application of a person interested in the liquidation
or on its own initiative) direct the liquidator to report the
matter to the Official Receiver.
(2) If, in the case of a company being liquidated
by the Court, the liquidator (not being the Official
Receiver) concludes that a person who, at the relevant time
was a past or present officer, or a member, of the company,
may have committed an offence in relation to the company
for which the person is criminally liable, the liquidator shall
report the matter to the Official Receiver.
(3) If, in the course of a voluntary liquidation, the
liquidator concludes that a person who, at the relevant time,
was a past or present officer, or a member, of the company,
may have committed an offence in relation to the company
for which the person is criminally liable, the liquidator shall
immediately report the matter to the Official Receiver.
(4) In making a report to the Official Receiver in
accordance with subsection (1), (2) or (3), the liquidato
shall provide the Official Receiver with—
(a)

such information; and

(b)

such access to and facilities for
inspecting and taking copies of
documents,

as the Official Receiver reasonably requires and the
liquidator is reasonably able to give or provide.
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(5) As soon as practicable after receiving a report
of a matter in accordance with subsection (1), (2) or (3), the
Official Receiver shall forward the report to the Attorney
General for further investigation, together with—
(a)

the information and documents (if any)
given or provided in accordance with
subsection (4); and

(b)

such observations on the report and on
the information and documents (if any)
as the Official Receiver considers
relevant.

(6) If the liquidator of a company being
liquidated by the Court is the Official Receiver and the
Official Receiver concludes that a person who, at the
relevant time was a past or present officer, or a member, of
the company, may have committed an offence in relation to
the company for which the person is criminally liable, the
Official Receiver shall immediately report the matter to the
Attorney General for further investigation, together with
such observations on the matter as the Official Receiver
considers relevant.
(7) On receiving a report made under subsection
(5) or (6), the Attorney General shall investigate the matter
reported and such other matters relating to the affairs of the
company as appear to the Attorney General to require
investigation.
(8) For the purpose of an investigation under
subsection (7), the Attorney General may exercise any of
the powers conferred on an inspector appointed under Part
XXX of the Companies Act, 2013 to investigate a
company's affairs.
(9) If, in the course of a voluntary liquidation, the
Court concludes that—
(a) any past or present officer of the
company, or any member of it, has
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committed an offence as referred to in
subsection (1); and
(b) no report with respect to the matter has
been made by the liquidator in
accordance with subsection (3),
the Court may, on the application of any person interested
in the liquidation or on its own initiative, direct the
liquidator to make such a report.
(10) On the making of a report in accordance with
subsection (9), this section has effect as though the report
had been made in accordance with subsection (3).
Obligations arising
under section 510.

511. (1) For the purpose of an investigation by the
Attorney General under 510(4), a person has the same
obligation to produce documents or give information, or
otherwise assist the Attorney General, as the person would
have in relation to an inspector appointed under Part XXX
of the Companies Act, 2013.
(2) An answer given by a person to a question
put to the person in exercise of the powers conferred by
section 510(8) may be used in evidence against the person.
(3) However, in criminal proceedings in which
that person is charged with an offence to which this section
applies—
(a)

evidence relating to the answer may
not be adduced; and

(b) questions relating to it may not I.
asked, by or on behalf of the
prosecution,
unless evidence relating to it i$ adduced, or a question
relating to it is asked, in the proceedings by or on behalf of
that person.
(4) This section applies to all offences other than
an offence under sections 107 and 114 of the Penal Code
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(false statements made on oath
than in judicial
proceedings or made otherwise than
tha
n on oath).
(5) If criminal proceedings are begun by the
Director of Public Prosecutions following an investigation
under section 510(7), the liquidator and every officer and
agent of the company past and present (other than the
defendant) shall provide the Director of Public Prosecutions
with such assistance in connection with the prosecution as
the liquidator, officer or agent is reasonably able to give.
(6) In subsection (5), "agent" includes any bank
or advocate of the company and any person employed by
the company as auditor, whether that person is or is not an
officer of the company.
(7) If a person fails to provide as s istance as
required by subsection (5), the Court may, on the
application of the Director of Public Prosecutions or the
Attorney General, make an order directing the person to
comply with that subsection.
(8) If the application is made with respect to a
liquidator, the Court may also make an order directing the
costs to be borne by the liquidator personally.
(9) However, the Court may not make such an
order if it is established that the failure to comply was due
to the liquidator having insufficient assets pf the company
to enable the liquidator to provide the required assistance.

PART VII—LIQUIDATION OF UNREGISTERED COMPANIES
Meaning of
"unregistered
company" for
purposes of this
Part.

512. For the purposes of this Part, "unregistered
company" includes any association and any company, other
than a company registered under the Companies Act, 2013.
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Liquidation of
unregistered
companies.
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513. Subject to the provisions of this Part—
(a)

any unregistered company may be
liquidated under Part VI; and

(b)

the provisions of that Part relating to
liquidation apply to an unregistered
company.

(2) An unregistered company cannot be liquidated
under this Part voluntarily.
Circumstances in
which
unregistered
company can be
liquidated.

514. (1) The circumstances in which an unregistered
company can be liquidated are as follows:
(a)

if the company is dissolved, or has
ceased to carry on business, or is
carrying on business only for the
purpose of liquidating its affairs;

(b)

if the company is unable to pay its
debts;

(c)

if the Court is of opinion that it is just
and equitable that the company should
be liquidated.

(2) An unregistered company is, for the purposes
of subsection (1)(b), unable to pay its debts if there is a
creditor, by assignment or otherwise, to which the company
owes an amount exceeding seventy-five thousand shillings
then due and—

(a) the creditor has served on the company,
by leaving at its principal place of
business, or by delivering to an officer
of the company, or by otherwise serving
in such manner as the Court may
approve or direct, a written demand
requiring the company to pay the
amount due; and
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(b) the company has, within the twenty-one
days after the service of the demand,
failed to pay the amount or to secure or
compound for it to the creditor's
satisfaction.
(3) The amount of money for the time being
specified in subsection (2) is subject to increase or reduction
by the insolvency regulations, but no increase in the
amounts so specified affects any case in which the
liquidation application was made before the increase took
effect.
(4) An unregistered company is, for the purposes
of subsection (1)(b), also unable to pay its debts if legal
proceedings have been brought against any member of the
company for a debt or demand due, or claimed to be due,
from the company, or from the member as such, and—
(a)

notice of the bringing of the
proceedings has been served on the
company by leaving it at the company's
principal place of business (or by
delivering it to an officer of the
company, or by otherwise serving it in
such manner as the Court may approve
or direct); and

(b) the company has not within twenty-one
days after service of the notice(i) paid, secured or compounded for
the debt or demand;
.

(ii) obtained a halt to the proceedings;
or
(iii) indemnified the defendant to the
defendant's reasonable
satisfaction against the
proceedings, and against all costs,
damages and expenses to be
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incurred by the defendant because
of it.
(5) An unregistered company is, for the purposes
of subsection (1)(b), also unable to pay its debts—
(a) if execution or other process issued on a
judgment, decree or order obtained in
any Court in favour of a creditor against
the company, or any member of it as
such, or any person authorised to be
sued as nominal defendant on behalf of
the company, is returned unsatisfied; or
(b) if it is otherwise proved to the
satisfaction of the Court that the
company is unable to pay its debts as
they fall due.
(6) An unregistered company is also unable to pay
its debts for the purposes of subsection (1)(b) if it is proved
to the satisfaction of the Court that the value of the
company's assets is less than the amount of its liabilities,
taking into account its contingent and prospective liabilities.
(7) In this section (3), "officer", in relation to an
unregistered company, means the secretary, or a director,
manager or principal officer, of the company.
Company
incorporated
outside Kenya
may be liquidated
though dissolved.

515. (1) If a company incorporated outside Kenya that
has been carrying on business in Kenya ceases to carry on
business there, it can be liquidated as an unregistered
company under this Act.
(2) Subsection (1) has effect even if the company
has been dissolved or has otherwise ceased to exist as a
company in accordance with the laws of the country under
which it was incorporated.

Contributories in

516. (1) If an unregistered company is in liquidation,
each person is a contributory who is liable-

liquidation of
unregistered
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(a)

to pay or contribute to the payment of
any debt or liability of the company;

(b)

to pay or contribute to the payment of
any amount for the adjustment of the
rights of members among themselves;
or

(c)

to pay or contribute to the payment of
the expenses of liquidating the
company.

(2) Each contributory is liable to contribute to the
company's assets all amounts due from the contributory in
respect of the contributory is liable under subsection (1).
Power of the
Court to halt or
restrain
proceedings.

517. The provisions of this Part with respect to halting
or restraining legal proceedings against a company after the
making of an application for liquidation and before the
making of a liquidation order extend, if the application to
halt or restrain is made by a creditor, to legal proceedings
against a contributory of an unregistered compariy.

Actions halted on
liquidation order.

518. If an order has been made for liquidating an
unregistered company, no legal proceedings may be begun
or continued against a contributory of the company in
respect of any debt of the company, except by leave of the
Court, and subject to such terms as the Court may impose.

Provisions of this
Part to be
cumulative.

519. (1) The provisions of this Part with respect to
unregistered companies are in addition to those of Part VI
with respect to the liquidation of companies by the Court.
(2) The Court or liquidator may exercise any
powers or do any act in the case of unregistered companies
that might be exercised or done by it or by the liquidator in
liquidating a company that is registered under the
Companies Act, 2013.
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PART VIII—ADMINISTRATION OF INSOLVENT COMPANIES

Division 1—Introductory provisions: nature and objective of
administration
Interpretation:
Part VIII.

520. In this Part—
"administrator", in relation to a company, means a
person appointed under this Part to manage the company's
affairs and property, and, if the context requires, includes a
former administrator;
"creditors' meeting" means a meeting of creditors
of a company under administration that is convened by the
administrator as provided by the insolvency regulations;
"enters administration" has the meaning given by
section 521;
"floating charge" means a charge that is a floating
charge on its creation;
"holder of a qualifying floating charge" in respect
of a company's property has the meaning given by section
534 (holder of floating charge may appoint administrator of
company);
"market'value" means the amount that would be
realised on a sale of property in the open market by a
willing vendor;
"objective of administration" means an objective
specified in section 522.

What is
administration?

521. For the purposes of this Act—
(a) a company is "under administration"
while the appointment of an
administrator of the company continues
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to have effect;

The objectives of
administration.

(b)

a company "enters administration"
when the appointment of an
administrator takes effect;

(c)

a company ceases to be under
administration when the appointment of
an administrator of the company ends in
accordance with this Part; and

(d)

a company does not cease to be under
administration only because an
administrator vacates office (whether
through resignation, death, removal or
otherwise).

522. (1) The, objectives of the administration of a
company are the following:
(a)

to maintain the company, as a going
concern;

(b)

to achieve a better outcome for the
company's creditors as a whole than
would likely to be the case if the
company were liquidated (without first
being under administration);

(c)

to realise the property of the company
in order to make a distribution to one or
more secured or preferential creditors.

(2) Subject to subsection (4), the administrator of
a company shall perform the administrator's functions in the
interests of the company's creditors as a whole.
(3) The administrator shall perform the
administrator's functions with the objective specified in
subsection (1)(a) unless the administrator believes either—
(a) that it is not reasonably practicable to
achieve that objective; or
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(b) that the objective specified in
subsection (1)(b) would achieve a better
result for the company's creditors as a
whole.
(4) The administrator may perform the
administrator's functions with the objective specified in
subsection (1)(c) only if—
(a)

the administrator believes that it is not
reasonably practicable to achieve either
of the objectives specified in subsection
(1)(a) and (b); and

(b)

the administrator does not unnecessarily
harm the interests of the creditors of the
company as a whole.

Division 2—Appointment of administrators otherwise than by the
Court
Who can
appoint an
administrator?

523. A person may be appointed as administrator of a
company—
(a) by administration order of the Court in
accordance with Division 3;
(b)' by the holder of a floating charge under
section 534 (holder of floating charge
may appoint administrator of company);
or
(c) by the company or its directors under
section 541.

Duty of
administrator.

Status of

524. The administrator of a company shall perform the
administrator's functions as quickly and efficiently as is
reasonably practicable.
525. An administrator is an officer of the Court (whether
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administrator.

or not the administrator is appointed by the Court).

Qualification
for appointment
of
administrators.

526. A person may be appointed as administrator of a
company only if the person is an authorised insolvency
practitioner.

Administrator
not to be
appointed if
company is
already under
administration.

527.A1) Except as provided by subsection (2), a person
may not be appointed as administrator of a company that is
already under administration.

Administrator
not to be
appointed if
company is in
liquidation.

(2) Subsection (1) is subject to sections 606 to 613
and sections 616 to 619 (which relate to the appointment of
replacement and additional administrators).
528. (1) A person may not be appointed as administrator
of a company that is in liquidation because of—
(a)

a resolution for voluntary liquidation; or

(b)

a liquidation order.

(2) Subsection (1)(a) is subject to section 557
(power of liquidator to make an application for
administration).
(3) Subsection (1)(b) is subject to sections 556
(application if company is subject to a floating charge).
Administrator
not to be
appointed in
respect of
__dance and
insurance
companies.

Cap. 488

529. (1) A person may not be appointed under this Part
as administrator of—
(a)

a company that is a bank; or

(b)

a company that enters into contracts of
insurance or carries on insurance
business.

(2) Subsection (1) is subject to section 35AC of the
Banking Act.
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Division 3—Appointment of administrators by the Court
What is an
administration
order?

530. An administration order is an order appointing a
person as the administrator of a company and providing for
the administration of the company by that person.

Conditions for
making
administration
orders.

531. The Court may make an administration order in
relation to a company only if satisfied—

Who may make
an application
to the Court to
for an
administration
order in respect
of company.

(a)

that the company is or is likely to become
unable to pay its debts; and

(b)

that the administration order is reasonably
likely to achieve an objective of
administration.

532. (1) An application to the Court for an
administration order in respect of a company may be made
only by the following persons:
(a)

the company;

(b)

the directors of the company;

(c)

one or more creditors of the company;

(d)

a combination of persons specified in
paragraphs (a) to (c);

(e)

any other person of a class prescribed by
the insolvency regulations for the
purposes of this section.

(2) As soon as is reasonably practicable after the
making of an application for administration, the applicant
shall notify—
(a) any person who is or may be entitled to
appoint an administrator of the company
under section 534 (holder of floating
charge may appoint administrator of
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company); and
(b) such other persons (if any) as may be
prescribed by the insolvency regulations
for the purposes of this section.
(4 An application for administration may not be
withdrawn without the permission of the Court.
(4) In subsection (1), "creditor" includes a
contingent creditor and a prospective creditor.
Powers of the
Court on
hearing
application for
administration
order.

533. (1) On hearing an application for an administration
order in respect of a company, the Court may—

(a)

make the administration order sought;

(b)

dismiss the application;

(c)

adjourn the hearing conditionally or
unconditionally;

(d)

make an interim order;

(e)

treat the application as a liquidation
application and make any order that the
Court could make under section 426
(powers of Court on hearing of
application);

(f)

make any other order that the Court
considers appropriate.

(2) An appointment of an administrator by an
administration order takes effect—
(a)

at a time specified in the order; or

(b)

if no time is specified, when the order is
made.

(3) An interim order under subsection (1)(d) may,
in particular—
(a) restrict the exercise of a power of the
directors or the company;
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(b)

make provision conferring a discretion on
the Court or on a person qualified to act
as an insolvency; or

(c)

do either of those things.

Division 4—Appointment of administrator by holder of floating charge
Holder of
floating charge
may appoint
administrator.

534. (1) The holder of a qualifying floating charge in
respect of a company's property may appoint an administrator
of the company.
(2) For the purposes of subsection (1), a floating
charge is a qualifying floating charge if it is created by a
document that—
(a)

states that this section applies to the
floating charge; or

(b)

purports to empower the holder of the
charge
to
appoint
an
floating
administrator of the company.

(3) For the purposes of subsection (1), a person is
the holder of a qualifying floating charge in respect of a
company's property if the person holds one or more
debentures of the company secured—
(a)

by a qualifying floating charge that
relates to the whole or substantially the
whole of the company's property;

(b)

by a number of qualifying floating
charges that together relate to the whole
or substantially the whole of the
company's property; or

(c)

by charges and other forms of security
that together relate to the whole or
substantially the whole of the company's
property and at least one of which is a
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qualifying floating charge.
Restrictions on
the power of
holder of
floating charge
to appoint
adminis .r.uor.

535. (1) A person may not appoint an administrator
under section 534 (holder of floating charge may appoint
administrator ) unless the person has given at least three days'
notice to the holder of any prior floating charge that satisfies
subsection (2) of that section.
(2) For the purposes of subsection (1), a floating
charge has priority over another if—
(a)

it was created first; or

(b)

it is to be treated as having priority in
accordance with an agreement to which
the holder of each floating charge was
party.

Administrator
not to be
appointed if
relevant
floating charge
is not
enforceable.

536. A person may not be appointed as administrator
under section 534 (holder of floating charge may appoint
administrator) if the floating charge on which the appointment
depends is unenforceable.

Holder of
relevant
floating charge
to notify the
Court on
appointing
administrator.

537. (1) A person who appoints an administrator of a
company under section 534 (holder of floating charge may
appoint administrator) shall lodge with the Court—
(a)

a notice of appointment that complies
With subsections (2); and

(b)

such other documents as may be
prescribed by the insolvency regulations
for the purposes of this section.

(2) A notice of appointment complies with this
subsection if—
(a)

it includes a statutory declaration by or
on behalf of the person who makes the
appointment-
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(i)

that the person is the holder of a
qualifying floating charge in respect
of the company's property;

(ii)

that each floating charge relied on
in making the appointment is (or
was) enforceable on the date of the
appointment; and

(iii) that the appointment is in
accordance with this Part; and
(b) it identifies the administrator and is
accompanied by a statement by the
administrator(i)

that the administrator consents to
the appointment;

(ii)

that in the administrator's opinion
the purpose of administration is
reasonably likely to be achieved;
and

(iii) giving such other information and
opinions as of a kind prescribed by
the insolvency regulations for the
purposes of this section.
(3 ) A statutory declaration under subsection (2) is
not effective unless it is made during the period prescribed by
the insolvency regulations for the purposes of this section.
When
administrator's
appointment
takes effect.

538. The appointment of an administrator under section
534 (holder of floating charge may appoint administrator)
takes effect when the requirements of section 537 (notice of
appointment to be given to the Court) are satisfied.

Duty of holder
of relevant
floating charge
to notify
appointment to

539. (1) As soon as is reasonably practicable after the
requirements of section 537 (notice of appointment to be
given to the Court) are satisfied, the person who appointed the
administrator under section 534 shall notify the administrator,
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and other
persons.
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and such other persons as may be prescribed by the
insolvency regulations for the purposes of this section, that
those requirements have been satisfied.
(2) A person who, without reasonable excuse, fails
to comply with subsection (1) commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.

Power of the
Court to order
person invalidly
appointed to be
indemnified
against liability.

540. If—
(a)

a person purports to appoint an
administrator under section 534 (holder
of floating charge may appoint
administrator); and

(b)

the appointment is discovered to be
invalid,

any person who appears to the Court to have a legitimate
interest in the matter may apply to the Court for an order
under subsection (2).
(2) On the hearing of an application made under
subsection (1), the Court may order the person who purported
to make the appointment to indemnify the person appointed
against liability that is solely attributable to the appointment's
invalidity.
Division 5—Appointment of administrator by company or directors
Administrator
may be
appointed by
company or by
its directors.
Restrictions on
power of
company or its
directors to

541. (1) A company may appoint an administrator.
(2) The directors of a company may appoint an
administrator.
542. If an administrator of a company—
(a) is appointed under section

541

(administrator may be appointed by
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administrator.

company or its directors); or
(b) is appointed on an application for
administration made by the company or
its directors,
another person may not be appointed as an administrator of
the company appointed under that section during the twelve
months from and including the date the on which the
appointment referred to in paragraph (a) or (b) ends.

Other
restrictions on
power of
company or its
directors to
appoint
administrator.

543. (1) If a moratorium for a company under Division 2
of Part IX (Company voluntary arrangements) ends on a date
when no voluntary arrangement is in force in respect of the
company, this section applies for the twelve months from and
including that date.
(2) This section also applies for the period of twelve
months from and including date on which a voluntary
arrangement in respect of a company ends if—
(a)

the arrangement was made during a
moratorium for the company under Part
IX; and

(b)

the arrangement ends prematurely.

(3) While this section applies, an administrator of
the company may not be appointed under section 541
(administrator may be appointed by company or its directors).
Circumstances
in which
company or its
directors may
not appoint
administrator.

544. An administrator of a company may not be
appointed under section 541 (administrator may be appointed
by company or its directors) if—
(a)

an application for the liquidation of the
company has been presented and is not
yet disposed of

(b)

an application for administration has been
made and is not yet disposed of; or

(c)

an administrative receiver of the company
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is in office.
Notice to be
given of
intention to
appoint
administrator.

545. (1) A person who proposes to make an appointment
under section 541 (administrator may be appointed by
company or its directors) shall give to any person who is or
may be entitled to appoint an administrator of the company
under section 534 (holder of floating charge may appoint
administrator) a notice that complies with subsection (3).
(2) A person who proposes to make an appointment
under section 541 (administrator may be appointed by
company or its directors) shall also give such a notice to such
other persons as may be prescribed by the insolvency
regulations for the purposes of this section.
(3) A notice complies with this subsection if (but
only if) it—

Person giving
notice of
intention to
appoint
administrator to
Lodge certain
iocuments with
he Court.

(a)

identifies the proposed administrator ;

(b)

contains such other information (if any)
as may be prescribed by the insolvency
regulations for the purposes of this
section; and

(c)

is given at least seven days' before the
appointment is to be made.

546. (1) As soon as practicable after a person has given
notice of an intention to make an appointment under section
545, the person shall lodge with the Court—
(a)

a copy of the notice and of any document
that accompanied it; and

(b)

a statutory declaration by the person that
complies with subsection (2).

(2) A statutory declaration complies with this
subsection if—
(a) it declares-
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(i)

that the company is or is likely to
become unable to pay its debts;

(ii) that the company is not in
liquidation; and
(iii) that, so far as the declarant is able to
ascertain, the appointment is not
prevented by sections 542 to 544;

Further
restrictions on
making
appointments
under section
541.

(b)

contains such additional information (if
any) as may be prescribed by the
insolvency regulations for the purposes of
this section; and

(c)

is made within such period as is so
prescribed.

547. (1) An appointment may not be made under section
541 (administrator may be appointed by company or its
directors) unless the person who makes the appointment has
complied with the requirement of section 545 (notice of
intention to appoint administrator) and section 546 (person
giving notice of intention to appoint administrator to lodge
certain documents with the Court) and—
(a)

the period of notice specified in section
545(1) has expired; or

(b)

each person to whom notice has been
given under section 545(1) has consented
in writing to the making of the
appointment.

(2) An appointment may not be made under section
541 after the period of fourteen days beginning with the date
on which the notice of intention to appoint is lodged under
section 546(1).
Person
appointing
administrator
under section

548. (1) A person who appoints an administrator of a
company under section 541 (administrator may be appointed
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541 to lodge
certain
documents with
the Court.
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by company or its directors) shall lodge with the Court—
(a)

a notice of appointment that identifies the
administrator;

(b)

a statement by the administrator that
complies with subsection (2);

(c)

a statutory declaration by the person
making the appointment that complies
with subsection (3); and

(d)

such other documents (if any) as may be
prescribed by the insolvency regulations
for the purposes of this section.

(2) A statement complies with this subsection if
it—
(a)

states that the administrator consents to
the appointment;

(b)

states that ,in the administrator's opinion,
the objective of the administration is
reasonably likely to be achieved; and

(c)

gives such other information and opinions
(if any) as may be prescribed by the
insolvency regulations for the purposes of
this section.

(3) A statutory declaration complies with this
subsection if it—
(a) declares—
(i)

that the declarant is entitled to make
an appointment under section 541
(administrator may be appointed by
company or its directors);

(ii)

that the appointment is in
accordance with this Part; and

(iii) that, so far as the declarant is able to
ascertain—the statements made and
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information given in the statutory
declaration lodged with the notice
of intention to appoint remain
accurate; and
(b) is made within such period as is
prescribed by the insolvency regulations
for the purposes of this subsection.
(4) For the purpose of a statement under subsection
(2), an administrator may rely on information supplied by
directors of the company (unless the administrator has reason
to doubt its accuracy).
(5) An person who fails to comply with subsection
(1) is guilty of contempt of the Court and is liable to be
punished accordingly.
What happens
if no one is
entitled to
notice of
intention to
appoint
administrator.

549. If no person is entitled to notice of intention to
appoint under section 545(1) (and section 547 therefore does
not apply), the statutory declaration accompanying the notice
of appointment is ineffective unless it includes the statements
and information required under section 546(2), in which case
section 548(2)(c) does not apply.

When
appointment of
administrator
under this
Division takes
effect.

550. The appointment of an administrator under section
541 (administrator may be appointed by company or its
directors) takes effect when the requirements of section 548
(powers of the Court on hearing of application) are satisfied.

Person making
appointment to
notify
appointment to
administrator
and others.

551. (1) As soon as is reasonably practicable after the
requirements of section 548 (powers of the Court on hearing
of application) are satisfied, the person who has appointed the
administrator under section 541 (administrator may be
appointed by company or by its directors) shall notify the
administrator, and such other persons as may be prescribed by
the insolvency regulations for the purposes of this section,
that those requirements have been satisfied.
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(2) A person who, without reasonable excuse, fails
to comply with subsection (1) commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Appointment
under section
541 not to take
effect in certain
cases.

552. If, before the requirements of section 54$ (powers of
the Court on hearing of application) are satisfied, the
company enters administration under an administration order,
or because of an appointment tinder section 534 (holder of
floating charge may appoint administrator)--

(a) the appointment under section 541
(administrator may be appointed by
company or by its directors) has no
effect; and
(b) the requirement imposed by section 551
(notification
of
appointment of
administrator) does not apply,
Power of the
Court to order
person invalidly
appointed to be
indeMnified
against liability.

553. (1) If--

(a) a person purports to appoint an
administrator under section 541
(administrator may be appointed by
company or its directors); and
(b) the appointment is discovered to he
Invalid,
any person who appears to the Court to have a legitimate
interest in the matter may apply to the Court for an, order
under subsection (2),
(2) On the hearing of an application made under
subsection (1), the Court may order the person who purported
to make the appointment to indemnifY the person appointed
against liability that is solely attributable to the appointment's
invalidity.

'
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Division 6—Applications for administration—special cases
Power of the
Cohn to mite
adminiatration
order in reepect
of eompany on
applieation
made by holder
of acidifying
floating charge
even if
eompiny may
be able to pay
its debts:

Holder of
qualifying
floating charge
may intervene
in application
made by person
who is not the
holder of such a
charge,

554. (1) If an application fbr administration in respect of

a company=

(a) is made by the holder of a qualifying
floating charge in respect of the
company's propertyl and
(b) includes a statement that the application
is made in reliance on this section,
file Court may make an administration order whether or not it
is satisfied that, the company is or is likely to become unable
to pay its debts.
(2) Howevar, the Court may make such an order
only if it is satisfied that the applicant could properly appoint
an adminittritor under section 524 (holder of floating charge
may appoint administrator).

555. If—
(a) an application for administration in
respect of a company is made by a person
who is not the holder of a qualifying
floating charge' in respect of the
company's property; and
(b) the holder of a qualifying floating charge
in respect of the company's property
applies to the Court to have a specified
person appointed as administrator (and
not the person specified by the
administration applicant),
the Court shall grant the application unless the Court believes
it should be refined because of the particular circumstances of

the case.
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tf the holder of a qualifying floating ehafge ifi
fespett of d tompany s pfopefty mild appoint aft
uftdef settioft SJ4 but fbf seetion 1211(1)(b), that
kettle may itevettheless make aft application to the etnift ibt
aft adtilitilitfatiOft oftiet undo subsettion (2):
(I) if the eon makes an administration Wet oft
the eottf
heating aft application made ode subsection
(a) shall disthafge the lid idatioa dttleti
(b) shall make pinvisioft fbi such iiiattth as
may be pfesetibed by the
fhf the pi ivoses of this
seetiofti
to) may make. Kith other provision of a
toftsetitiefttial unite as it ddliiidefi
apptoptiatei
41) shall speei whith t the powes wide
§§i; (1)

) i

this Part are to be exercisable by the

administrator.
(3) If the Court specifies the powers under this Part
that are to be exercisable by the administrator, this Part has, in
relation to the exercise of those powers, effect with such
modifications as the Court may specify.
Power of
liquidator of
company to
make an
application for
its
administration,

557, (1) The liquidator of a company may make an
application to the Court for an administration order under
subsection (2).
(2) If the Court makes an administration order on
the hearing of an application made under subsection (1), the
Court—
(a) shall discharge any liquidation order
existing in respect of the company;
(b) may make such other provision of a
consequential nature as it considers
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appropriate; and
(c) shall specify which of the powers under
this Part are to be viercisable by the
administrator.
(3) If the Court specifies the powers under this Part
are
that to be Pt erPisable by the administrator, this Part has, in
relation to the eNerPitie of those powers, effect with such
modifications as the Court may speciO.

Division 7—Effest of administration orders
Administration
order in respect
of company
prevent§
maltFos of
applfeation for
liquidation
ortiff and
simpends
pending
applications for
liquidation
order,

Moratorium of,
insolvency
proceedings
while
administratio9
order has effect.

SOO, (1) On the making of an administration order in
respect of a company—
•
(a) an application for the liquidation of the
company may not be made; and
(b) any application for the liquidation of the
company that is then pending is
suspended while the company is under
administration,
(2) Subsection (1)(b) does not apply to an
application made under suction 425 (potion for
liquidation on grounds of public Interest),
(3) If an administrator haa011104 aware that an
application was made under section 425 before the
administrator's appointment, the administrator shall apply to
the Court for directions under section 5$O (general powers of
administrator).
609,

(1)

While a company is under administration
(a) a

resolution for the liquidation of the
company is of no effect; and
(b) the Court may not make an order of the

Etti; jd 14

81 5

tdtiti for the ikittidatioit df the editiptihy.

(i) tt lseetirifi (1)(h) does tilt ail td iiii otddi.

,made on an made under sectioh 4' 5 (iiiif3litittidti
for liquidation on grounds of public interest).
(3) On becoming aware that an application for a
liquidation order has been made under section 425, the
administrator shall apply to the Court for directions under
section 580 (general powers of administrator).
Moratorium on
other legal
process while
administration
order has effect.

560. While a company is under administration—
(a) a person may take steps to enforce a
security over the company's property—
only with the consent of the
administrator or with the leave of
the Court; and
(ii) if the Court gives leave—subject to
such terms (if any) as the Court
imposes;
(b) a person may take steps to repossess
goods in the company's possession under
a credit purchase transaction(i) only with the consent of the
administrator or with the leave of
the Court; and
(i)

(ii) if the Court gives leave—subject to
such terms (if any) as the Court
imposes;
(c) a landlord may exercise a right of
forfeiture by peaceable re-entry in
relation to premises let to the company(i) only with the consent of the
administrator or with the leave of
the Court; and

110

Tho Thothloy#Ell ?OM

(ii) if the Colin give§ leiwe—subjegt
stigh terms (f any) its the Cowl
imposes; end
A person ;my begin Of ggiltilitIA IP#A1
propec dings (inclimling etiOA tigf end
distress) AptillOt the PginpAny gf thP
compeny's properly=
(i) only with the gown' of the
AfiMilligfAigf Cif with the IPAVP gf
the Comi end
(IQ if the Court give§ leave—subjeet to
such gnus Wetly) es the Court
imposes,
#6is 0) This SPAtigil Applies
ftppligAtign
AdMilliStfAtigh in fo§poot of it gompeny has been me& end--

() the eppjigetion l
Cif

not yet been granted

gf

(h) the eppligetion hes been rimed but OW
giMirliStEiltigit @Riff has hilt yet tel

effect,

(2) This Soabgli 41s Applies from the time when
Pf NOP@ gf
Appoint tin 41Mb:14041@f 4fittAr
SAWN 524 is lodged with the Cogrt
the iippointment of tiw
(g
)

AttAgti Cif

(b) tie expiry of seven ditys from end
ingluding the dew gf lodgement withogt
All
, having been eppointed,
() § sogtion (2) has effect in religion tg ilfiti@A
gf ifitAtitigh tg flOpgint Only if it is in tit@ Ore0efiged fin,
(4) This SOON epplies from the time when it ggpy
Pf HOOP@ gf ifitAfitigh tg Appoint en AdthilliStrAttlf is !POW

MP kwkm Rill, 2014

$17

with the Court under section 546(1) until—
(a) the appointment of the administrator
takes effect; or
(b) the period specified in section 547(2)
expires without an administrator having
been appointed,
(5) Sections 559 and 560 apply (ignoring any
rehrence to the consent of the administrator),
(6) This section does not prevent or require the
permission of the Court for—
(a) making an application tbr the liquidation
of the company under section 42$; or
(b) the appointment of an administrator under
section $34,
Company's
holm's
dosomenta
Atm that
aompany's
Affair' NI
WNW,

administration:

163. (1) While a company is under administration, the

administrator shall ensure that all business documents issued
by or on behalf of the company or the administrator, and all
the company's %/Witco, stat
(a) the name of the administrator; and
(b) that the aft'airs and property of the
company are being managed by the
administrator.
(2) An administrator who, without reasonable
excuse, &its to comply with subsection (11 commits an
offence and on conviction is liable to a fine not exceeding five
hundred thousand shillings,
(3) If, while under administration, a company sends
or publishes a business document that does not statt
(a) the name of the administrator; and
(b) that the affairs and property of the
company are being managed by the

818

The Insolvency Bill, 2014

administrator,
the company, and each officer of the company who is in
default, commit an offence and on conviction are each liable
to a fine not exceeding five hundred thousand shillings.
(4) In this section, "business document" means—
(a)

an invoice;

(b) an order for goods or services;
(0 a business letter; or
(d) an order form,
whether in hard copy, electronic or any other form.
Division 8—Process of administration
Announcement
of
administrator's
appointment.

563. (1) As soon as practicable after becoming
administrator of a company, the administrator shall comply
with subsection (2) and (3).
(2) The administrator shall—
(a)

send a notice of the Hministrator's
appointment to the company; and

(b) publish a notice of the administrator's
appointment in such publications and in
such locations as are prescribed by the
insolvency regulations for the purposes of
this section.
(3) The administrator shall also—
(a)

obtain a list of the company's creditors;
and

(b) send a notice of the administrator's
appointment to each creditor of whose
claim and address the administrator is
aware.
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(4) Within seven days from and including the
prescribed date, the administrator shall lodge with the
Registrar for registration a notice of the administrator's
appointment.
(5) Within fourteen days from and including the
prescribed date, the administrator shall also send a notice of
the administrator's appointment to such classes of persons as
may be prescribed by the insolvency regulations for the
purposes of this section.
(6) The prescribed date for the purpose of
subsections (4) and (5) is—
(a)

in the case of an administrator appointed
by administration order—the date of the
order;

(b) in the case of an administrator appointed
under section 534 (holder of floating
charge may appoint administrator)—the
date on which the administrator receives
notice under section 539 (duty to notify
appointment to administrator and other
persons); and
(c)

in the case of an administrator appointed
under section 541 (administrator may be
appointed by company or by its
directors)—the date on which the
administrator receives notice under
section 551 (notification of appointment
of administrator).

(7) On the application of the administrator, the
Court may order that subsection (3)(b) or (5)(a)

is not to apply; or

(b)

is to apply with the substitution of a
different period.

(8) An administrator who fails without reasonable

rho In oil4OPIPY P(11,1014

111)

MOP to comply with a requirement of this section @commits
Oil offence and on conviction is liable to e fine not exceeding

five hundred thousand shillings,
(9) If after being convicted of an offence under
subsection (I), an administrator continues to fell to comply
with the relevant requirement, the administrator commits a
further offenee on each day on which the failure continues and
on oonviction is liable to a fine not exceeding fifty thousand
shillings for each such offenee.
IOC (1) As soon as pritOtiPitO1P after becoming
administrator of a company, the administrator shall give
notice requiring one or more relevant persons to provide the
administrator with a statement of the company's affairs that
complies with subsection (2).
(2) A statement complies with this subsection if
it-

(a) is verified by a statutory declaration;
(b) gives the particulars of the company's
property, debts and liabilities prescribed
by the insolveney regulations for the
purposes of this section;
(e) gives the names and addresses of the
company's creditors;
(d) specifies the security (if any) held by
each creditor;
(e) gives the date on which Nell such
security was given; and
(I) contains such over information (if any)
as may be so prescribed.
(3) In subsection (1) "relevant person" means any
of the following!
(a) a person who is an officer of the

me iMil4EPP

i®14

NI I

company;
(b)person who took part in Mc formAtion
of the company during tha period of
iWOIVO 111011011 ending with thc date on
which Mc compsny Ante* Adminigtrationi
(P) A ?MOH employcd by the company
during that period;
(d) A person who ig or his bcca during that
pencil A ever Or employee of Mc
company!
(4) leer thc purpogc of &Woollen (3) 1 A fOrtIOROO
twins cmploycd includcg being employed through A contrAct
for the supply of IOINiPOI:
Pemiline feF

11111MItlitiA
OMNI of

ofrofm

Nil (1) The deadline for gubmitting A liAtOMOM of
eAeeiAl position is thO NW of twelve days from And
including thc day on which thc relevant pagan receives MOO@
Of OW FORVINMOili:
() The AdminigtrAtor may—
(u) rcvoks A Millii/Rint under 'Action
564(1)i or
(b) clitcndthc deadline specifIcd in
gubacction (1) (whether bcforc After
cmphy):
() If the Adminigtrgtor reline A mittcgt to Apt
under atibacction (2)—
(u) the pawn whom miticit is Nfacd may
Appto the Court; and
(b) thc Court may take Action of a kind
specified in subloption (2):
(4) A person who, without rcasonAblc cxcugc; fAils
to comply with A FORtlifffillin user 104(1) commits
An offencc and on conviction is liable to A fig@ not cgcccding
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five hundred thousand shillings.
(5) If, after being convicted of an offence under
subsection (4), a person continues to fail to comply with the
relevant requirement, the person commits a further offence on
each day on which the failure continues and on conviction is
liable to a fine not exceeding fifty thousand shillings for each
such offence.
Administrator
to make
statement
setting out
administrator's
proposals for
achieving the
purpose of the
administration.

566. (1) The administrator of a company shall make a
statement setting out proposals for achieving the purpose of
administration.
(2) A statement under subsection (1) must, in
particular—
deal with such matters as may be
prescribed by the insolvency regulations
for the purposes of this section; and
explain why the
if applicable,
administrator believes that the objective
specified in section 522(1)(a) or (b)
cannot be achieved.
(3 ) Proposals under this section may include—
(a) a proposal for a voluntary arrangement
under Part IX (Company voluntary
arrangements); or
(b) a proposal for a compromise or
arrangement to be sanctioned under Part
XXXIV of the Companies Act, 2013
(Arrangements awl reconstructions).
(4) The administrator—
(a) shall send a copy of the statement of the
administrator's proposals(i) to every creditor of the company of
whose claim and address the

Thg insolvency Pi11, 2014

823

administrator is aware; and
(ii) tfl every Mein* of the PqmPallY Of
whose address the administrator is
aware; and
(b) shall lodge 4 copy of the statement with
the Registrar for registratipn.
(5) The administrator S311 comply with subsection

(4)—
(4) as soon as is reasonably practicable after
the company enters administration; and
(b) in any case, not later than sixty days after
the date on which the cOttiOanY enters
administration.
(0) Subsection (4)(a)(ii) is complied with if the
administrator publishes in accordance with the insolvency
regulations a notice Undertaking to provide a copy of the,
statement of proposals free of charge to any member of the
company who applies in writing to a specified addreatit
(7) An administrator who fails, without reL:onable
excuse, to comply with subsection (5) commits an offence and
on conviction is liable to a fine not exceeding five hundred
thousand shillings.
(I) Tf, after being convicted of an offence under .
administrator continues to WI to comply subection(7),a
with the relevant requirement of this section, the administrator
commits a further offence on each day on which the failure
continues and on conviction is liable to a fine not eneeding
fifty thousand shillings for each such offence.
(9) A period specified in this section can be varied
in accordance with section 0n, (power to extend time limit).
conduct 0

ratetings:

PO, The person presiding at a creditors' meeting shall
ensure that it is conducted in the manner prescribed by the
insolvency regulations.
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Regdifeihef l is

hi (1) The administrator shall atiltite that eae copy of
the administrator's statement of proposals sent to a e editor in
aeeordanee with section 366(4)(b) is actottlitthied b an
invitation to an initial eteditors' meeting to be held—
(a) as soon as is reasonably pratticable after
the eottpany enters adttinistrationi and
(b) in any ease l within seventy days both and
ineluditig the date on whith the dottlpiitiy
enters administration;
(2) The administrator shall present a ropy of the
administrator's statement of proposals to the initial creditors'
meeting,
(j) The period speeified in subseetiott. (1)(b) can be
varied in attordanee with section N2 (owet to extend titer

When
administrator is
not required V,
Convene
mooting,

569. (1) Section 568(1) does not apply if the statement of
proposals states that the administrator believes—
that the company has sufficient property
to enable each creditor of the company to
be paid in fWl;
that the company has insufficient
property to enable a distribution to be
made to unsecured creditors otherwise
than in accordance with section 474(2)(a)
(share of assets for unsecured creditors);
or
(p) that neither of the objectives specified in
section 522(1)(a) and (b) can be achieved,
(2) However, the administrator shall convene an
initial creditors' meeting if requested to do so—
(a) by creditors of the company holding

68hVehe
efeditefi l

debts amounting to at least ten percent of

The hoolveney

014

see

the total debts of the companyi and
(b) in the manner, and within the period,
prescribed by the ineolvency regulatim
fbr the purposes of this section.
(3) The adminietrator shall 0011Y1110 a meeting
requested under eubeection (2) fbr a date within the period
prescribed fbr the purpose of eublection (2)(b),
(4) The period so prescribed 0111 be veiled in
*Gordon with elution 622 (power to extend time limit),
() An adminietrator who bile, without reasonable
exciter', to comply with lubsection () commits an offience and
on conviction le liable to a fine not exceeding five hundred
thousand shillings:
(6) 14 after being convicted of an offence under
oubffection (I), an adniiniettator 001111111108 to OW to convene a
eteditorte meeting as required by eubeection (3), the
administrator commits a Luther offence on each day on which
the failure continues and on conviction is liable to a fine not
exceeding fifty thousand shillings for each such offence.
Business to be
conducted at
initial creditors'
meeting and
obligation of
administrator to
report outcome
to the Court and
others.

570. (1) An initial creditors' meeting to which an
administrator's proposals are presented shall consider them
and may
(a) approve them without modification; or
(b) approve them with modifications to
which the administrator consents.
(2) As soon as practicable after the initial creditors'
meeting has ended, the administrator—
(a) shall report any decision at the meeting
taken—
(1) to the Court; and
(ii) to such other panne is may be

prescribed by the insolvency

:
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regulations for the purposes of this
section; and
(b) shall lodge a copy of the report with the
Registrar for registration.
(3) Art administrator who, without reasonable
excuse, fails to comply with subsection (2)(a) or (b) commits
an offence and on conviction is liable to a fine not exceeding
two hundred thousand shillings.
(4) If, after being convicted of an offence under
subsection (3), an administrator continues to fail to comply
with the relevant requirement of that subsection, the
administrator commits a further offence on each day on which
the failure continues and on conviction is liable to a fine not
exceeding twenty thousand shillings for each such offence.
Administrator's
proposals can
be revised.

571. (1) This section applies if--(a)

an administrator's proposals have been
approved (with or without modification)
at an initial creditors' meeting;

(b)

the administrator proposes a revision to
the proposals; and

(c)

the administrator believes that the
proposed revision is substantial.

(2) When this section applies, the administrator
shall(a)

convene a creditors' meeting;

(b)

send a statement of the proposed revision
with the notice of the meeting sent to
each creditor;

(c)

send a copy of the statement, within the
period prescribed by the insolvency
regulations for the purposes of this
paragraph, to each member of the
company of whose address the
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administrator is aware; and
(d) present a copy of the statement to the
meeting.
(3) An administrator complies with subsection
(2)(c) by publishing a notice undertaking to provide a copy of
the statement free of charge to any member of the company
who applies in writing to the administrator at an address
specified in the notice.
(4) The administrator shall publish the notice in
such publications and within such period as may be prescribed
by the insolvency regulations for the purposes of this
subsection.
(5) A creditors' meeting to which a proposed
revision is presented shall consider it and may—
(a)

approve it without modification; or

(b)

approve it with modifications to which
the administrator consents.

(6) As soon as practicable after the conclusion of a
creditors' meeting, the administrator—
(a) shall report every decision that was taken
at the meeting(i)

to the Court; and

(ii) to such other persons as may be
prescribed by the insolvency
regulations for the purposes of this
section; and
(b) shall lodge a copy of the report with the
Registrar for registration.
(7) An administrator who, without reasonable
excuse, fails to comply with a requirement of this section
commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings.
(8) If, after being convicted .of an offence under
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subsection (7), an administrator continues to comply with the
relevant requirement, the administrator commits a further
offence on each day on which the failure continues and on
conviction is liable to a fine not exceeding fifty thousand
shillings for each such offence.
Consequences
of failure to
obtain approval
of
administrator's
proposals.

572. (1) This section applies if an administrator reports.
to the Court that—
(a)

an initial creditors' meeting has failed to
approve the administrator's proposals
presented to it; or

(b)

a creditors' meeting has failed to approve
a revision of the administrator's proposals
presented to it.

(2) The Court may—

Power of
administrator to
convene further
creditors'
meetings.

(a)

make an order terminating the
appointment of an administrator with
immediate effect or with effect from a
specified date;

(b)

adjourn the hearing conditionally or
unconditionally;

(c)

make an interim order;

(d)

make an order—declaring an application
for a liquidation order to be suspended
because of section 558(1)(b); or

(e)

make any other order (including an order
making consequential provision) that the
Court considers appropriate.

573. (1) The administrator of a company shall convene a
creditors' meeting if—
(a) in the manner prescribed by the
insolvency regulations, it is requested by
creditors of the company holding debts
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amounting to at least ten percent of the
total debts of the company; or
(b) the administrator is directed by the Court
to convene a creditors' meeting.
(2) An administrator who, without reasonable
excuse, fails to convene a creditors' meeting as required by
this section commits an offence and on conviction is liable to
a fine not exceeding five hundred thousand shillings.
(3) If, after being convicted of an offence under
subsection (2), an administrator continues to fail to comply
with the relevant request, the administrator commits, a further
offence on each day on which the failure continues and on
conviction is liable to a fine not exceeding fifty thousand
shillings for each such offence.
(4) The fact that an administrator may be
prosecuted for, and convicted of an offence, under this section
does not preclude the Court from finding the administrator
guilty of contempt of the Court for failing to comply with a
direction of the Court.
Creditors'
meeting may
establish
creditors'
committee.

574. (1) A creditors' meeting may establish a creditors'
committee.

(2) A creditors' committee sh,11 perform the
functions conferred on it by or under this Act.
(3) A creditors' committee may require the
administrator—
(a)

to appear before the committee at any
reasonable time of which the
administrator is given at least seven days'
notice; and

(b) to provide the committee with such
information about the performance of the
administration's functions as the
committee reasonably requires.
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Creditors'
meeting can be
conducted by "
correspondence.

575. (1) Any matter or decision that is required or.
permitted by or under this Part to be dealt with or made at a
creditors' meeting may be dealt with or made by
correspondence between the administrator and creditors—

the

insolvency

(a)

provided
by
as
regulations; and

(b)

subject to any condition specified in those
regulations for the purposes of this
section.

(2) A reference in this Part to anything done at a
creditors' meeting includes anything done in the course of
correspondence in reliance on subsection (1).
(3) A requirement to hold a creditors' meeting is
satisfied by conducting correspondence in accordance with
this section.
Division 9—Functions and powers of administrator
Specific
functions of
administrator
Power of
administrator to
remove and
appoint
directors of
company.

Power of
administrator to
convene
meetings of
members and
creditors of
company.

576. The administrator of a company has the functions
and powers specified in the Fourth Schedule.
577. The administrator of a company—
(a)

may remove a director of the company;
and

(b)

may appoint a director of the company
(whether or not to fill a vacancy).

578. The administrator of a company may convene a
meeting of members or creditors of the company.
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Power of
administrator to
seek directions
from the Court.

579. (1) On the application of the administrator of a
company, the Court may give directions with respect to the
performance and exercise of the administrator's functions and
powers and the conduct of the administration generally.
(2) An administrator shall comply with any
directions given to the administrator under subsection (1).

General ppwers
of
administrata

580. (1) The administrator of a company may take any
action that contributes to, or is likely to contribute to, the
effective and efficient management of the affairs and property
of the company.
(2) A provision of this Part that expressly permits
the administrator to do or not to do a specified act does not
limit the effect of subsection (1).
(3) A person who deals with the administrator of a
company in good faith and for value need not inquire whether
the administrator is acting within the administrator's powers.

Company under
administration
not to perform
management
functions
without
administrator's
consent.

581. (1) A company under administration, or an officer

of a company under administration, shall not perform or
exercise a management function without the consent of the
administrator.
(2) For the purpose of subsection (1)—
(a) "management function" means a function
or power that could be performed or
exercised so as to interfere with the
exercise of the administrator's functions;
and
(b) consent may be general or specific.
(3) A company that contravenes subsection (1)
commits an offence and on conviction is liable to a fine not
exceeding one million shillings.
(4) An officer of a company who contravenes

832

The Insolvency Bill, 2014

subsection (1) commits an offence commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings or to imprisonment for a term not
exceeding six months, or to both.
Power of
administrator to
distribute
company's
assets to
creditors.

582. (1) The administrator of a company may make a
distribution to creditors of the company.
(2) Section 471 and the Second Schedule
(preferential debts) apply in relation to a distribution under
this section as they apply in relation to the liquidation of a
company.
(3) In the case of a creditor of the company who is
neither a secured nor a preferential creditor, a payment may
be made to the creditor as part of a distribution under this
section only with the approval of the Court.
(4) An administrator who makes a payment in
contravention of subsection (3) is guilty of contempt of tho
Court and is liable to be punished accordingly (in addition to
any other punishment to which the administrator may be
subject).

Power of
administrators
to make special
payments in
certain cases.

583. The administrator of a company may make a
payment otherwise than in accordance with section 582
(power of administrator to distribute company's assets) or
paragraph 13 of the Fourth Schedule if the administrator
believes it likely to assist achievement of the purpose of
administration.

Duty of
administrator to
assume control
of property of
company.

584. Immediately on being appointed as administrator of
a company, the administrator shall assume control of all the
property to which the administrator believes the company is
entitled.

Duty of
administrator to
manage affairs
and property of

585. (1) Subject to subsection (2), the administrator of a
company shall manage its affairs and property in accordance
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with—
(a)

any proposals approved under section 570
(business and result of initial creditors'
meeting);

(b)

any revision of those proposals that is
made by the administrator and that the
administrator
does
not
consider
substantial; and

(c)

any revision of those proposals approved
under section 571
(revision of
administrator's proposals).

(2) If the Court gives directions to the administrator
of a company in connection with any aspect of the
administrator's management of the company's affairs,
business or property, the administrator shall comply with the
directions.
(3) The Court may give directions under subsection
(2) only if—
(a)

no proposals have been approved under
section 570;

(b)

the directions are consistent with any
proposals under section 570 or revision
approved under section 571;

(c)

the Court believes that the directions are
required in order to reflect a change in
circumstances since the approval of
proposals under section 570 or a revision
under section 571; or

(d)

the Court believes the directions are
desirable because of a misunderstanding
about proposals approved under section
570 or a revision approved under section
571.
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Administrator is.
agent of
company.

586. In performing and exercising the administrator's
functions and powers under this Part, the administrator of a
company acts as its agent.

Bover of
administrator to
dispose of, and
deal with,
charged
property:
flpdting charge.

587. (1) The administrator of a company may dispose of,
or take action relating to, property that is subject to a floating
charge as if it were:not subject to the charge.
(2) If property is disposed of in reliance on
subsection (1), the holder of the floating charge has the same
priority in respect of acquired property as that holder had in
respect of the property disposed of.
(3) In subsection (2), "acquired property" means
property of the company that directly or indirectly represents
the property disposed of.

Power of
administrator to
dispose of, and
deal with,
charged
property: nonfloating charge.

588. (1) On the application of the administrator of a
company, the Court may make an order enabling the
administrator to dispose of property that is subject to a
security as if it were not subject to the security.
(2) An order under subsection (1) may be made if
the Court believes that disposal of the property would be
likely to promote the purpose of the administration of the
company.
(3) An order under this section is subject to the
condition that—
(a)

the net proceeds of disposal of the
property; and

(b)

any additional money required to be
added to the net proceeds so as to
produce the amount determined by the
Court as the net amount that would be
realised on a sale of the property at
market value,

will be applied towards discharging the amounts secured by
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the security.
(4) If an order under this section relates to more
than one security, the administrator shall apply the net
proceeds of disposal in the order of the priorities of the
securities.
(5) Within fourteen days after the date on which an
order is made under this section, the administrator shall lodge
a copy of the order with the Registrar for registration.
(6) An administrator who, without reasonable
excuse, fails to comply with subsection (5) commits an
offence and on conviction is liable to a fine not exceeding two
hundred shillings.
(7) If, after being convicted of an offence under
subsection (6), the administrator continues to fail to lodge the
required order with the Registrar, the administrator commits a
further offence on each day on which the failure continues and
on conviction is liable to a fine not exceeding twenty thousand
shillings for each such offence.
Power of
administrator to
dispose of
goods that are
subject to credit
purchase
transaction.

589. (1) s The Court may make an order authorising the
administrator of a company to dispose of goods that are in the
possession of the company under a credit purchase transaction
as if all the rights of the owner under the agreement were
vested in the company.
(2) An order under subsection (1) may be made—
(a)

only on the application of the
administrator; and

(b)

only if the Court believes that disposal of
the goods would be likely to promote the
purpose of administration of the
company.

(3) An order under subsection (1) is subject to the
condition that—
(a) the net proceeds of disposal of the goods;
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and
(b) any additional money required to be
added to the net proceeds so as to
produce the amount determined by the
Court as the net amount that would be
realised on a sale of the goods at market
value,
will be applied towards discharging the amounts payable
under the credit purchase transaction.
(4) Within fourteen days from and including the
date of the order, an administrator who makes a successful
application for an order under this section shall lodge a copy
of the order with the Registrar for registration.
(5) An administrator who, without reasonable
excuse, fails to comply with subsection (4) and on conviction
is liable to a fine not exceeding two hundred thousand
shillings.
(6) If, after being convicted of an offence under
subsection (5), an administrator continues to fail to lodge the
required copy, the administrator commits a further offence on
each day on which the failure continues and on conviction is
liable to a fine not exceeding twenty thousand shillings for
each such offence.
Protection for
secured and
preferential
creditors.

590. (1) An administrator's statement of proposals under
section 566 may not include action that—
(a)

affects the right of a secured creditor of
the company to enforce the creditor's
security;

(b)

would result in a preferential debt of the
company being paid otherwise than in
priority to its non-preferential debts; or

(c)

would result in one preferential creditor
of the company being paid a smaller
proportion of that creditor's debt than
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another.
(2) Subsection (1) does not apply to—
(a)

action to which the relevant creditor
consents;

(b)

a proposal for a voluntary arrangement
under Part IX (Company voluntary
arrangements);

(c)

a proposal for a compromise or
arrangement to be sanctioned under Part
XXXIV of the Companies Act, 2013
(Arrangements and reconstructions); or

(d)

a proposal for a cross-border merger.

(3) The reference to a statement of proposals in
subsection (1) includes a reference to a statement as revised or
modified.
Administrator's
conduct of
administration
can be
challenged.

591. (1) A creditor or member of a company under
administration may apply to the Court claiming—
(a)

that the administrator is acting or has
acted so as detrimentally affect the
interests of the applicant (whether alone
or in common with some or all other
members or creditors of the company); or

(b)

that the administrator proposes to act in a
way that would detrimentally affect the
interests of the applicant (whether alone
or in common with some or all other
members or creditors).

(2) A creditor or member of a company under
administration may apply to the Court claiming that the
administrator is not performing the administrator's functions
as quickly or as efficiently as is reasonably practicable.
(3) On the hearing of an application made under
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subsection (1) or (2), the Court may—
(a)

make an order granting relief;

(b)

make an order dismissing the application;

(c)

adjourn the hearing conditionally or
unconditionally;

(d)

make an interim order; or

(e)

make such other order as it considers
appropriate.

(4) In particular, an order under this section may do
all or any of the following:
(a)

regulate the adn'tinistrator's performance
or exercise of the administrator's
functions or powers;

(b)

require the administrator to do or not do a
specified act;

(c)

require a creditors' meeting to be held for
a specified purpose;

(d)

end the appointment of an administrator;

(e)

make provisions of a consequential
nature.

(5) An order may be made on a claim made under
subsection (1) whether or not the action complained of—
(a)

is within the administrator's powers
under this Part; or

(b)

was taken in reliance on an order under
section 588 (charged property: .nonfloating charge) or section 589 (power of
administrator to dispose of goods that are
subject to credit purchase transaction).

(6) An order may not be made under this section if
it would impede or prevent the implementation of—
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Power of the
Court to
examine
conduct of
administrator's
administration
of the company.
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(a)

a voluntary arrangement approved under
Part
IX
(Company
voluntary
arrangements);

(b)

a compromise or arrangement sanctioned
under Part XXXIV of the Companies Act,
2013
(Arrangements
and
reconstructions);

(c)

a merger of a kind prescribed by the
insolvency regulations made for the
purposes of this section; or

(d)

proposals or a revision approved under
section 579 (business and result of initial
creditors' meeting) or section 580
(revision of administrator's proposals)
more than twenty-eight days before the
day on which the application for the order
under this section is made.

592. (1) The Court may examine the conduct of a person
who—
(a)

is or purports to be the administrator of a
company; or

(b)

has been, or has purported to be, the
administrator of a company.

(2) An examination under this section may be held
only on the application of—
(a)

the Official Receiver;

(b)

the administrator of the company;

(c)

the liquidator (if any) of the company;

(d)

a creditor of the company; or

(e)

a contributory of the company.

(3) An application under subsection (2) may be
made only if it alleges that the administrator or person
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purporting to be the administrator—
(a)

has misapplied or retained money or
other property of the company;

(b)

has become accountable for money or
other property of the company;

(c)

has breached a fiduciary or other duty in
relation to the company; or

(d)

has been guilty of misfeasance.

(4) On an examination under this section into the
conduct of an administrator or a person purporting to act as
such, the Court may order the administrator or person to do all
or any of the following:
(a)

to repay, restore or accolint for money or
property;

(b)

to pay interest;

(c)

to contribute an amount to the company's
property as compensation for breach of
duty or misfeasance.

(5) An application under subsection (2) may be
made in respect of an administrator who has been discharged
under section 614 (vacation of office: discharge from liability)
only with the approval of the Court.
Automatic end
of
administration.

Circumstances
in which
administrator's
term of office
can be
extended.

593. The appointment of an administrator automatically
ends at the end of twelve months from and including the date
on which ;* took effect.
594. (1) Despite section 593(a)

on the application of an administrator, the
Court may by order extend the
administrator's term of office for a
specified period; and

(b)

an administrator's term of office may be
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(1 )(a)—

extended by consent for a specified
period not exceeding six months.
(2) An order of the Court made under subsection

(a) may be made in respect of an
administrator whose term of office has
already been extended; but
(b) may not be made after the administrator's
term of office has ended.
(3) As soon as practicable after an order is made
under (1)(a), the administrator shall lodge a copy of the order
with the Registrar for registration.
(4) In subsection (1)(b), "consent" means consent
of—
(a) each secured creditor of the company;
and
(b) if the company has unsecured debts,
creditors of the company holding debts
amounting to more than fifty percent of
the
company's
unsecured
debts
(disregarding debts held by any creditor
who does not respond to an invitation to
give or withhold consent).
(5) However, if the administrator has made a
statement under section 569(1)(b) (when administrator is not
required to convene meeting), "consent" means—
(a) consent of each secured creditor of the
company; or
(b) if the administrator believes that a
distribution may be made to preferential
creditors—consent of(i) each secured creditor of the
company; and
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(ii) preferential creditors of the
company holding debts amounting
to more than fifty percent of the
preferential debts of the company
(disregarding debts held by any
creditor who does not respond to an
invitation to give or withhold
consent).
(6) Consent for the purposes of subsection (1)(b)
may be—
(a)

written; or

(b)

signified orally at a creditors' meeting.

(7) An administrator's term of office—
(a)

may be extended by consent only once;

(b)

may not be extended by consent after it
has been extended by an order of the
Court; and

(c)

may not be extended by consent after it
has ended.

(8) As soon as practicable after an administrator's
term of office is extended by consent, the administrator
shall—
(a)

lodge a notice of the extension with the
Court; and

(b)

lodge a copy of the notice with the
Registrar for registration.

(9) An administrator who, without reasonable
excuse, fails to comply with subsection (3) or (8) commits an
offence and on conviction is liable to a fine not exceeding two
hundred thousand shillings for each such offence.
(10) If, after being convicted of an offence under
subsection (9), an administrator continues to fail to lodge the
required copy, the administrator commits a further offence on
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each day on which the failure continues and on conviction is
liable to a fine not exceeding twenty thousand shillings for
each such offence.
Court may
terminate
administration
on application
of
administrator.

595. (1) The administrator of a company shall make an
application to the Court for an order terminating the
administrator's appointment—
(a) on forming the belief that—
(i)

the objective of the administration
cannot be achieved in relation to the
company; or

(ii)

the company should not have
entered administration; or

(b) if a creditors' meeting requires the
administrator to make such an
application.
(2) An administrator shall also make such an
application if—
(a)

the administration results from an
administration order; and

(b)

the administrator believes that the
purpose of administration has been
sufficiently achieved in relation to the
company.

(3) On the hearing of an application made under
this section, the Court may make—
(a)

an order terminating the administrator's
appointment with immediate effect or
from a specified later date;

(b)

an order dismissing the application; or

(c)

an interim order.

(4) If the Court makes an order under subsection
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(3), it may also make—

Termination of
administration
when objective
achieved.

(a)

an order adjourning the hearing
conditionally or unconditionally; and

(b)

such ancillary or supplementary order as
it considers appropriate.

596. (1) This section applies to an administrator of a
company who is appointed—
(a)

under section 534 (holder of floating
charge may appoint administrator); or

(b)

under section 541 (administrator may be
appointed by company or its directors).

(2) If the administrator believes that the purpose of
administration has been sufficiently achieved in relation to the
company, the administrator may lodge—
(a)

with the Court; and

(b)

with the Registrar,

a notice containing the information prescribed by the
insolvency regulations for the purposes of this section.
(3) The administrator's appointment ends when the
requirements of subsection (2) are satisfied..
(4) Within seven days after lodging a notice with
the Court under subsection (2), the administrator shall send a
copy of it to every creditor of the company of whose claim
and address the administrator is aware.
(5) The insolvency regulations may provide that the
administrator is taken to have complied with subsection (4) if,
before the end of the period specified in that subsection, the
administrator publishes in such publications, and in such
locations, as may be specified in those regulations a notice
undertaking to provide a copy of the notice under subsection
(2) to any creditor of the company who applies in writing to a
specified address.
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(6) An administrator who, without reasonable
excuse, fails to comply with subsection (4) commits an
offence and on conviction is liable to a fine not exceeding five
hundred thousand shillings.
(7) If, after being convicted of an offence under
subsection (6), an administrator continues to fail to comply
with the relevant requirement, the administrator commits a
further offence on each day on which the failure continues and
on conviction is liable to a fine not exceeding fifty thousand
shillings for each such offence.
Court may
terminate
administrator's
appointment on
application of
creditor.

597. (1) A creditor of a company that is under
administration may make an application to the Court for an
order terminating the appointment of an administrator of the
company.

(2) An application under subsection (1) may be
made only if it alleges an improper motive—
(a)

in the case of an administrator appointed
by the Court—on the part of the applicant
for the order; or

(b)

in any o.ther case—on the part of the
person who appointed the administrator.

(3) On the hearing of an application made under
subsection (1), the Court may make—
(a)

an order terminating the administrator's
appointment with immediate effect or
from a specified later date;

(b)

an order dismissing the application; or

(c)

an interim order.

(4) If the Court makes an order under subsection
(3), it may also make—
(a) an order adjourning the hearing
conditionally or unconditionally; and
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(b) such ancillary orders as it considers
appropriate.
Court to
terminate
administrator's
appointment on
making of
public interest
liquidation
‘rder.

598. (1) If a liquidation order is made for the liquidation
of a company under administration on an application made
under section 425 (application for liquidation on grounds of
public interest), the Court shall make an order—
(a)

terminating the appointment of the
administrator; or

(b)

directing the appointment of the
administrator to continue to have effect.

(2) If the Court makes an order under subsection
(1)(b), it may also—

Procedure for
moving from
administration
to creditors'
voluntary
liquidation.

(a)

specify which of the powers under this
Part are to be exercisable by the
administrator; and

(b)

order that this Part has effect in relation
to the administrator with specified
modifications.

599. (1) This section applies if the administrator of a
company believes—
(a)

that the total amount that each secured
creditor of the company is likely to
receive has been paid to the creditor or
set aside for the creditor; and

(b)

that a distribution will be made to
unsecured creditors of the company (if
there are any).

2) The administrator may lodge with the Registrar
for registration a notice that this section applies.
(3) On receipt of a notice under subsection (2), the
Registrar shall register it.
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(4) As soon as practicable lodging a notice under
subsection (2), the administrator shall—
(a)

lodge a copy of the notice with the Court;
and

(b)

send a copy of the notice to each creditor
of whose claim, and of whose address,
the administrator is aware.

(5) On the registration of a notice in accordance
with subsection (3)-(a)

the administrator's appointment in
respect of the company ends; and

(b)

the company is required to be liquidated
as if a resolution for voluntary liquidation
under section 391 (circumstances in
which company may be liquidated
voluntarily) were passed on the day on
which the notice is registered.

(6) The liquidator for the purposes of the
liquidation is—
(a)

a person nominated by the creditors of the
company in the prescribed manner and
within the prescribed period; or

(b)

if no person is nominated under section
(a)—the administrator.

(7) In the application of Part VI to a liquidation in
accordance with this section—
(a)

section 393 (notice of resolution to
liquidate) does not apply;

(b)

section
394
(commencement
of
liquidation) applies as if the reference to
the time of the passing of the resolution
for voluntary liquidation were a reference
to the beginning of the date of registration
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of the notice under subsection (2);

Moving from
administration
to dissolution.

(c)

section 397 (statutory declaration of
solvency) does not apply;

(d)

section 405 (meeting of creditors),
section 406 (directors to lay statement of
financial position before creditors) and
section 407 (appointment of liquidator)
do not apply;

(e)

section 430 (when liquidation by the
Court commences) applies as if the
reference to the time of the passing of the
resolution for voluntary liquidation were
a reference to the beginning of the date of
registration of the notice under subsection
(2); and

(f)

any creditors' committee that is in
existence immediately before the
company ceased to be under
administration continues in existence
after that time as if appointed as a
liquidation committee under section 408
(appointment of liquidation committee).

600. (1) On forming the belief that a company that is
under administr;tion has no property that might allow a
distribution to its creditors, the administrator shall lodge with
the Registrar a notice to that effect.
(2) On the application of the administrator of a
company, the Court may disapply subsection (1) in respect of
the company.
(3) On receiving of a notice lodged under
subsection (1), the Registrar shall register it.
(4) The appointment of the administrator ends when
the notice is registered.
(5) As soon as practicable after lodging a notice
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under subsection (1), the administrator shall—
(a)

lodge a copy of the notice with the Court;
and

(b)

send a copy of the notice to each creditor
of whose claim, and whose address, the
administrator is aware.

(6) At the end of three months from and including
the date of registration of a notice in respect of a company
under subsection (1) the company is dissolved.
(7) On an application in respect of a company made
by the administrator or some other person who has a
legitimate interest in the matter, the Court may—
(a)

extend the period specified in subsection
(6);

(b)

suspend that period; or

(c)

disapply subsection (6).

(8) As soon as practicable after an order is made
under subsection (7), the administrator shall lodge a copy of
the order with the Registrar for registration.
(9) On receiving of a notice lodged under
subsection (8), the Registrar shall register it.
(10) An administrator who, without reasonable
excuse, fails to comply with a requirement of this section
commits an offence and on conviction is liable to a fine not
exceeding two hundred thousand shillings.
(11) If, after being convicted of an offence under
subsection (10), an administrator continues to fail to comply
with the relevant requirement, the administrator commits a
further offence on each day on which the failure continues and
on conviction is liable to a fine not exceeding twenty thousand
shillings for each such offence.
Discharge of

administration

601. If—
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order if
administrators
appointment is
terminated.
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(a) the Court has made an order under this
Part terminating an administrator's
appointment; and
(h) the administrator was appointed by the
Court,
the Court shall discharge the administration order.

Administrator
to lodge copy of
order of the
Court
terminating
appointment
with Registrar
of Companies.

602. (1) Within fourteen days after the Court has made
an order under this Part terminating the appointment of an
administrator, the administrator shall lodge a copy of the
order with the Registrar for registration.
(2) On receiving the copy lodged under subsection
(1), the Registrar shall register it.
(3) An administrator who, without reasonable
excuse, fails to comply with subsection (1) commits an
offence and on conviction is liable to a fine not exceeding two
hundred thousand shillings.
(4) If, after being convicted of an offence under
subsection (3), an administrator continues to fail to comply
with the relevant requirement, the administrator commits a
further offence on each day on which the failure continues and
on conviction is liable to a fine not exceeding twenty thousand
shillings for each such offence.

Division 10—Termination of appointment and replacement of
administrators
Resignation of
administrator.

603. (1) An administrator may resign only in the
circumstances prescribed by the insolvency regulations for the
purposes of this section.
(2) If a circumstance has arisen that permits an
administrator to resign, the administrator may do so only—
(a) in the case of an administrator appointed
by the Court—by notice given to the
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Court;
(b)

in the case of an administrator appointed
under section 534 (holder of floating
charge may appoint administrator))—by
notice given to the holder of the floating
charge under which the appointment was
made;

(c)

in the case of an administrator appointed
under section 541(1) (administrator may
be appointed by company)—by notice
given to the company; or

(d)

in the case of an administrator appointed
under section 511(2) (administrator may
be appointed by directors)—by notice
given to the directors of the company.

Court may
remove
administrator
from office.

604. The Court may, by order, remove an administrator
from office if satisfied that circumstances exist that make it
inappropriate for the administrator to continue in office.

Administrator
to vacate office
on ceasing to be
qualified.

605. (1) An administrator of a company vacates office if
the administrator ceases to be an authorised insolvency
practitioner.
(2) If an administrator vacates office because of
subsection (1), the administrator shall give notice of that
fact—
(a)

in the case of an administrator appointed
by administration order—to the Court;

(b)

in the case of an administrator appointed
under section 534 (holder of floating
charge may appoint administrator)—by
notice given to the holder of the floating
charge under which the appointment was
made;

(c)

in the case of an administrator appointed
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under section 541(1) (administrator may
be appointed by company)—by notice
given to the company; or
(d) in the case of an administrator appointed
under section 541(2) (administrator may
be appointed by directors)—by notice
given to the directors of the company.
(3) An administrator who, without reasonable
excuse, fails to comply with subsection (2) commits an
offence and on conviction is liable to a fine not exceeding one
million shillings.
(4) If, after being convicted of an offence under
subsection (3), an administrator continues to fail to comply
with the relevant requirement, the administrator commits a
further offence on each day on which the failure continues and
on conviction is liable to a fine not exceeding one hundred
thousand shillings for each such offence.
Filling vacancy
in office of
administrator.

606. Sections 607 to 611 apply to an administrator who—
(a)

dies;

(b) resigns;
(c)

is removed from office under section 604
(Court may remove administrator from
office); or

(d) vacates office under section 605
(administrator to vacate office on ceasing
to be qualified).
Power of the
Court to replace
administrator.

607. (1) If the administrator was appointed by an
administration order, the Court may make an order replacing
the administrator on an application under this subsection
made by—
(a) a creditors' committee of the company;
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(b) the company;
(c)

the directors of the company;

(d) one or more creditors of the company; or
(e)

if more than one person was appointed to
act jointly or concurrently as the
administrator—any of the persons who
remain in office.

(2) However, an application may be made in
reliance on subsection (1)(b) to (d) only if—
(a)

there is no creditors' committee of the
company;

(b) the Court is satisfied that the creditors'
committee or a remaining administrator is
not taking reasonable steps to make a
replacement; or
(c)

the Court is satisfied that for any other
reason it is right for the application to be
made.

Power of holder
of floating •
charge to
appoint
replacement
administrator
appointed under
section 534.

608. If the administrator was appointed under section 534
(holder of floating charge may appoint administrator), the
holder of the floating charge under which the appointment
was made may replace the administrator.

Power of
company to
appoint
replacement
administrator
appointed under
section 541(1).

609. (1) If the administrator of a company was appointed
under section 541(1), the company may replace the
administrator.
(2) A replacement under this section may be made
only—
(a) with the consent of each person who is
the holder of a qualifying floating charge
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in respect of the company's property; or
(b) if consent is withheld—with the approval
of the Court.
Power of
directors of
company to
appoint
replacement
administrator
appointed under
section 541(2).

Power of the
Court to replace
administrator in
certain other
circumstances.

610. (1) If the administrator of a company was appointed
under section 541(2), the directors of the company may
replace the administrator.
(2) A replacement under this section may be made
only—
(a)

with the consent of each person who is
the holder of a qualifying floating charge
in respect of the company's property; or

(b)

if consent is withheld—with the approval
of the Court.

611. (1) The Court may make an order replacing an
administrator on the application of a person by whom an
application is made under section 607(1) if the Court—
(a)

is satisfied that a relevant person is not
taking reasonable steps to make a
replacement; or

(b)

that for another reason it is right for the
Court to make the replacement.

(2) In subsection (1), a relevant person is a person
who is entitled to replace the administrator under any of
sections 608 to 610.
Court may
replace
administrator
when there is a
competing
floating chargeholder.

612. (1) If an administrator of a company is appointed
under section 534 (holder of floating charge may appoint
administrator) by the holder of a qualifying floating charge in
respect of the company's property, the holder of a prior
qualifying floating charge in respect of the company's
property may apply to the Court for the administrator to be
replaced by an administrator nominated by the holder of the
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prior floating charge.
(2) On the hearing of an application made under
subsection (1), the Court may make an order replacing the
existing administrator with the person nominated by the
applicant, but only if satisfied that to do so would result in the
company being administered more effectively and efficiently,
(3) An application made under subsection (1)may
not be heard unless the existing administrator and the holder
of the qualifying floating charge who appointed that
administrator have been served with a copy of the application
and have been given an opportunity to appear at the hearing as
parties
(4) One floating charge is prior to another for the
purposes of this section if—

Creditors'
meeting may
replace
administrator
appointed by
company or
directors.

(a)

it was created first; or

(b)

it is to be treated as having priority in
accordance with an agreement to which
the holder of each floating charge was
party.

613. (1) A creditors' meeting may replace an
administrator of a company if—
(a)

the administrator has been appointed by
the company or its directors under section
541 (administrator may be appointed by
company or its directors); and

(b)

there is no holder of a qualifying floating
charge in respect of the company's
property.

(2) A creditors' meeting may act under subsection
(1) only if the replacement administrator's written consent to
act is presented to the meeting before the replacement is
made.

856
Discharge from
liability on
administrator's
vacating office.
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614. (1) If the appointment of a person as the

administrator of a company ends (irrespective of the reason),
the administrator is discharged from liability in respect of all
acts done or omitted to be done as administrator.
(2) The discharge provided by subsection (1) takes
effect—
(a) in the case of an administrator who
dies—on the lodging with the Court of
notice of the administrator's death;
(b) in the case of an administrator appointed
under section 534 (holder of floating
charge may appoint administrator) or
section 541 (administrator may be
appointed by company or its directors)—
at a time fixed by resolution of the
creditors' committee or, if there is no
creditors' committee, by resolution of the
creditors; or
(c) in any other case—at a time specified by
the Court.
(3) For the purpose of the application of subsection
(2)(b), if the administrator has made a statement that the
company has insufficient property to enable a distribution to
be made to unsecured creditors otherwise than in accordance
with section 474(2)(a), a resolution is taken to have been
passed if (and only if) passed with the approval of—
(a) each secured creditor of the company; or
(b) if the administrator has made a
distribution to preferential creditors or
believes that a distribution may be made
to preferential creditors(i) each secured creditor of the
company; and
(ii) preferential creditors whose debts
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amount to more than fifty percent of
the preferential debts of the
company, disregarding debts of any
creditor who does not respond to an
invitation to give or withhold
approval.
(4) A discharge—

Former
administrator's
remuneration
and expenses
payable of
company's
property and to
have priority
over holders of
floating
charges.

(a)

applies to liability accrued before the
discharge takes effect; and

(b)

does not prevent the exercise of the
Court's powers under section 592
(examination
of
of
conduct
administrator).

615. (1) This section applies if a person's appointment as
the administrator of a company has ended for whatever
reason.
(2) In this section—
(a)

"the former administrator" means the
person referred to in subsection (1); and

(b)

"termination" means the time when the
person's appointment as the company's
administrator ended.

(3) The former administrator's remuneration and
expenses is—
(a)

a charge on and payable out of property
over which the person had control
immediately before the termination; and

(b)

payable in priority to any security to
which section 587 (charged property:
floating charge) applies.

(4) An amount payable in respect of a debt or
liability arising out of a contract entered into by the former
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administrator or a predecessor before the termination is—
(a)

a charge on and payable out of property
over which the former administrator had
before
the
control
immediately
termination; and

(b)

payable in priority to any charge arising
under subsection (3).

(5) Subsection (4) applies to a liability arising under
a contrac; of employment that was adopted by the former
administra or or a predecessor before the termination; and for
that purpose—
(a)

action taken within fourteen days after an
administrator's appointment is not to be
treated as action adopting or contributing
to adopting the contract;

(b)

no account is to taken of a liability that
arises, or in so far as it arises, by
reference to anything that is done or that
occurs before the adoption of the contract
of employment; and

(c)

no account is to be taken of a liability to
make a payment other than wages or
salary.

(6) In subsection (5)(c), "wages or salary"
includes—
(a)

amounts payable in respect of periods of
holiday (for which purpose the amounts
are to be treated as relating to the period
by reference to which the entitlement to
holiday accrued);

(b)

amounts payable in respect of periods of
absence through illness or other good
cause;

(c) amounts payable instead of a period of
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holidays;
(d)

in relation to a particular period—
amounts that would be treated as earnings
by any enactment prescribed by the
insolvency regulations for the purposes of
this section; and

(e)

contributions to occupational pension
schemes.

Division 11—Supplementary provisions
Joint and
concurrent
administrators.

616. (1) In this Part—

(a)

a reference to the appointment of an
administrator of a company includes a
reference to the appointment of a number
of persons to act jointly or concurrently
as the administrator of a company; and .

(b)

a reference to the appointment of a person
as administrator of a company includes a
reference to the appointment of a person
as one of a number of persons to act
jointly
or
concurrently
as
the
administrator of a company.

(2) A person who appoints more than one person as
an administrator of a company shall specify—

Offences
committed by

(a)

which functions (if any) are to be
performed by the persons appointed
acting jointly; and

(b)

which functions (if any) are to be
exercised by any or all of the persons
appointed.

617. (1) If two or more persons are appointed to act as
joint administrators of a company, a reference to the

860
joint
administrators.
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administrator of the company in this Part is to those persons
acting jointly.
(2) However, a reference to the administrator of a
company in Division 10 is to all or any of the persons
appointed to act jointly.
(3) If—
(a)

a provision of this Part requiring an
administrator of a company to comply
with a specified requirement constitutes
an offence;

(b)

the requirement is not complied with i
relation to a particular company; and

(c)

two or more administrators are appointed
to act jointly in respect of the company,

each of the persons commits the offence and may be
proceeded against and punished individually.
(5) The reference in section 562(1) (company's
business documents to state that company's affairs are under
administration) to the name of the administrator is a reference
to the name of each of the persons appointed to act jointly.
(6) If persons are appointed to act jointly to perform
or exercise only some of the functions or powers of the
administrator of a company, this section applies only in
relation to the functions or powers in respect of which those
persons are appointed.
Administrators
acting
concurrently.

618. If two or more persons are appointed to act
concurrently as the administrator of a company, a reference to
the administrator of a company in this Part is to any of the
persons appointed (or any combination of them).

Power to
appoint
administrators
to act

619. (1) If a company is under administration, a person
may be appointed to act as administrator jointly or
concurrently with the person or persons acting as the
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administrator of the company.
(2) If a company entered administration by
administration order, an appointment under subsection (1)
may be made only by the Court on the application of—
(a)

a person or group listed in section
532(1)(a) to (e) (application to Court to
appoint administrator in respect of
company); or

(b)

the administrator of the company.

(3) If a company entered administration because of
an appointment under section 534 (holder of floating charge
may appoint administrator), an appointment under subsection
(1) may be made only by—
(a)

the holder of the floating charge under
which the appointment was made; or

(b)

the Court on the application of the
administrator of the company.

(4) If a company entered administration because of
an appointment under section 541(1) (administrator may be
appointed by company), an appointment under subsection (1)
may be made only—
(a)

by the Court on the application of the
administrator of the company; or

(b)

by the company with the consent of each
person who is the holder of a qualifying
floating charge in respect of the
company's property or, if consent is
withheld, with the approval of the Court.

(5) If a company entered administration because of
an appointment under section 541(2) (administrator may be
appointed by directors), an appointment under subsection (1)
may be made only—
\‘N

(a) by the Court on the application of the
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administrator of the company; or
(b) by the directors of the company with the
consent of each person who is the holder
of a qualifying floating charge in respect
of the company's property or, if consent
is withheld, with the approval of the
Court.
(6) An appointment under subsection (1) may be
made only with the consent of the administrator of the
company.
Presumption of
validity of acts
of
administrator.

620. An act of the administrator of a company is valid
even if the administrator's appointment or qualification is
subsequently found to be defective.

Majority
decision of
directors.

621. A reference in this Part to act done or omitted to be
done by the directors of a company includes the same act
done or omitted to be done by a majority of the directors of a
company.

Power to extend
time limits.

622. (1) If a provision of this Part relating to a company
under administration provides that a period can be varied in
accordance with this section, the Court may vary the period
on the application of the administrator'of the company.
(2) A period of time period can be extended under
this section—

Certain
specified
periods can be
varied by
consent.

(a)

more than once in relation to the san
company and the same provision; and

(b)

after the period has expired.

623. (1) A period specified in section 566(5) or 568(2)
may be varied in respect of a company by the administrator
with consent.
(2) In subsection (1), "consent" means consent of-
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each secured creditor of the company;
and
(b) if the company has unsecured debts,
creditors whose debts amount to more
than fifty percent in value of the
company's unsecured debts, disregarding
debts of any creditor who does not
respond to an invitation to give or
withhold consent.
(3) However, if the administrator has made a
statement of the kind to which section 569(1)(b) applies,
"consent" means—
(a) consent of each secured creditor of the
(a)

Company; or

be—

(b) if the administrator believes that a
distribution may be made to preferential
creditors—consent of(i) each secured creditor of the
company; and
(ii) preferential creditors whose debts
amount to more than fifty percent in
value of the total preferential debts
of the company, disregarding debts
of any creditor who does not
respond to an invitation to give or
withhold consent.
(4) Consent for the purposes of subsection (1) may
(a) written; or
(b) signified orally at a creditors' meeting.
(5) The power to extend under subsection (1)(a) may be exercised in respect of a period
only once;
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(b)

may not be exercised to extend a period
by more than twenty-eight days;

(c)

may not be exercised to extend a period
that has been extended by the Court; and

(d)

may not be exercised to extend a period
after it has expired.

PART IX—COMPANY VOLUNTARY ARRANGEMENTS

Division 1—Proposals for company voluntary arrangements
Interpretation:
Division I.

624. In this Division—
"prescribed publication", in relation to a company,
means—
(a)

a newspaper circulating in the area in
which the company carries on business;

(b)

the company's website (if any); or

(c)

any other publication of a description
prescribed by the insolvency regulations
for the purposes of this Part;

"proposal" means a proposal by the directors of a
company for a voluntary arrangement made in accordance
with section 625;
"proposers", in relation to a proposal for a voluntary
arrangement in respect of a company, means the directors
making the proposal;
"supervisor" means the person appointed to supervise
a voluntary arrangement, and includes any replacement
supervisor appointed under section 626 or 627;
"voluntary arrangement", in relation to a company
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means a composition or scheme of arrangement that has
effect as provided by section 630.
Proposal for
voluntary
arrangement.

625. (1) The directors of a company may make a
proposal under this Division to the company and to its
creditors for a voluntary arrangement under which the
company enters into a composition in satisfaction of its debts
or a scheme for arranging its financial affairs.
(2) In making such a proposal, the directors shall
provide for the appointment of a person to supervise the
implementation of the voluntary arrangement.
(3) Only an authorised insolvency practitioner may
be appointed to supervise a voluntary arrangement.
(4) A proposal under this Division may also be
made—

Procedure if .
provisional
supervisor is
not the
liquidator or
administrator.

(a)

if the company is under administration—
by the administrator; or

(b)

if the company is in liquidation—by the
liquidator.

626. (1) This section applies if the provisional supervisor
in respect of a director's proposal is not the liquidator Or
administrator of the company and the directors do not propose
to take steps to obtain a moratorium for the company under
Division 2.
(2) The provisional supervisor shall, within twentyeight days (or within such extended period as the Court may
allow) after that supervisor is given notice of the proposal,
submit a report to the Court stating—
(a)

whether, in that supervisor's opinion, the
proposal has a reasonable prospect of
being approved and implemented;

(b)

whether, in that supervisor's opinion,
meetings of the company and of the
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company's creditors should be convened
to consider the proposal; and
(c) if that supervisor believes that those
meetings should be convened—the date
on which, and the time and place at
which, it is proposed to hold the meetings.
(3) For the purposes of enabling the provisional
supervisor to prepare the report, the proposers shall submit to
that supervisor—
(a)

a document setting out the terms of the
proposal; and

(b)

a statement of the company's financial
position containing—
(i)

such particulars of its creditors and
of its debts and other liabilities and
of its assets as may be prescribed by
the insolvency regulations for the
purposes of this subsection; and

(ii)

such other information as may be so
prescribed.

(4) An application may be made to the Court for an
order under subsection (5)(a)

if the provisional supervisor has failed to
submit the report required by this section
or has died—by the proposers; or

(b)

if it is impracticable or inappropriate for
that supervisor to continue to act as
such—by the proposers or that supervisor.

(5) On the hearing of an application made under
subsection (4), the Court may make an order directing the
provisional supervisor to be replaced as such by another
authorised insolvency practitioner.
Provisional

627. (1) If the provisional supervisor appointed under
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meetings of
company and
of its creditors.

Conduct of
meetings of
company and
its creditors.
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section 625 (proposal for voluntary arrangement) is not the
liquidator or administrator and has reported to the Court that
the meetings referred to in section 626(2) should be convened,
that supervisor shall (unless the Court otherwise directs)
convent, those meetings to be held on the date, and at the time
and place, proposed in the report.
(2) If the provisional supervisor is the liquidator or
administrator, that supervisor shall convene meetings of the
company and of the company's creditors to consider the
proposal to be held on such date, and at such time and place,
as that supervisor considers appropriate having regard to
where the creditors carry on their businesses or reside.
(3) The persons to be summoned to a creditors'
meeting convened under this section are all creditors of the
company of whose claims and addresses the provisional
supervisor is aware.
(4) The directors of the company may, not later than
seven days before the dates on which the meetings are, or
either of those meetings is, to be held, give notice to the
provisional supervisor of any modifications of the proposal for
which the directors intend to seek the approval at those
meetings.
628. (1) The main purpose of a meeting convened under

section 627 (provisional supervisor to convene meetings of
company and of its creditors) is to decide whether to approve
the proposal or that proposal with modifications.
(2) At the beginning of a creditors' meeting, the
meeting shall elect one of their number to be chairperson of
the meeting.
(3) At the first meeting of the creditors, the
chairperson shall divide the meeting into three groups for
voting purposes, with the first group comprising secured
creditors (if any), the second group comprising preferential
creditors (if any) and the third group comprising unsecured
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creditors.
(4) A modification to the directors' proposal may be
approved only if the company consents to it.
(5) A modification to the directors' proposal may
provide for the replacement of the provisional supervisor by
another authorised insolvency practitioner who will act as the
supervisor of the proposal if it takes effect as a voluntary
arrangement.
(6) If the proposal or a modification to it affects the
right of a secured creditor of the company to enforce the
creditor's security, it may not be approved unless—
(a)

the creditor consents to it; or

(b)

if the creditor does not consent to it, the
creditor(i)

would be in a position no worse
than if the company was in
liquidation;

(ii) would receive no less from the
assets to which the creditor's •
security relates, or from their
proceeds of sale, than any other
secured creditor having a security
interest in those assets that has the
same priority as the creditor's; and
(iii) would be paid in full from those
assets, or their proceeds of sale,
before any payment from them or
their proceeds is made to any other
creditor whose security interest in
them is ranked below that of the
creditor, or who has no security
interest in them.
(7) Subject to this section, the meetings of the
company and of the creditors are to be conducted in
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accordance with the rules (if any) prescribed by the insolvency
regulations.
(8) Either meeting may at any time resolve that it be
adjourned, or further adjourned.
(9) As soon as practicable after the conclusion of a
company meeting or a creditors' meeting, the chairperson of
the meeting shall—

Approval of
proposal for
voluntary
arrangement.

(a)

report the result of the meeting to the
Court; and

(b)

immediately after reporting to the
Court—give notice of the result of the
meeting to those persons who attended
the meeting, and to those persons of
whom the chairperson is aware who were
entitled to attend the meeting but did not
do so.

629. (1) This section applies to the decisions taken at the
meeting of the company and the meeting of the company's
creditors held in accordance with section 628 (conduct of
meetings of company and its creditors) to consider a directors'
proposal (with or without modifications).
(2) The proposal (including any modifications) is
approved if—
(a) it is a approved—
(i)

by a majority the members of the
company present (either in person or
by proxy) at the meeting of the
company; and

(ii)

by a majority (in number and value)
of the members of each group of
creditors present (either in person or
by proxy) at the meeting of
creditors; or
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(b) if, despite not being not approved by a
majority of the members referred to in
paragraph (a)(i), it is approved by a
majority (in number and value) of the
members of each of the groups of
creditors referred to in paragraph (a)(ii).
(3) For the purposes only of deciding whether the
requisite majority by value has voted in favour of a resolution
to approve the proposal—
(a) the chairperson of the meeting may(i)

admit or reject proofs of debt; and

(ii)

adjourn the meeting in order to
admit or reject proofs of debt; and

(b) a person whose debt has been admitted is
a creditor.
(4) At any time before the deadline for making an
application under this subsection, any member of the
company, or any creditor, who attended or was entitled to
attend the meetings may make an application to the Court for
an order under subsection (7).
(5) The deadline for making an application under
subsection (4) is—
(a)

the expiry of twenty-eight days after the
holding of the meetings of the company
and its creditors (or if the meetings were
held on different days, the later of the
meetings); or

(b)

if the Court extends that period, the
expiry of the extended period.

(6) Any member of the company, and any creditor,
who attended or was entitled to attend the meetings is entitled
to appear and be heard at the hearing of the application even if
the member or creditor is not the applicant. The right
conferred by this subsection may be exercised by such a
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member or creditor irrespective of whether the member or
Creditor suPports or has an interest in the implementation of
the proposal.
(7) On the hearing of an application made under
subsection (4), the Court may—
(a)

make an order approving the proposal
(with or without the modifications (if any)
put to the meetings in accordance with
section 628); or

(b)

make such other order as it considers
appropriate.

(8) The Court may make an order under subsection
(7)(a) even if the proposal (or a modification to it)—
(a)

was not approved at the company
meeting; or

(b)

was not approved at the creditors'
meeting by a majority of the preferential
creditors' group or the unsecured
creditors' group, but do so only if the
proposal (or the modification)—
(i)

has been approved by a majority of
the secured creditors' group;

(ii)

does not discriminate among the
members of the dissenting group or
groups of creditors and ensures that
they will be no worse off than they
would have been if the company had
been liquidated; and

(iii) respects the priorities of preferential
creditors over unsecured creditors.
Approved
proposal to take
effect as

voluntary

630. (1) A directors' proposal (with or without
modifications) takes effect as a voluntary arrangement by the
company on the day after the date on which it is approved by
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the Court by order made under section 629(7)(a) or on such
later date as may be specified in the order.
(2) On taking effect, a voluntary arrangement
binds—
(a) every member of the company who(i)

was entitled to vote at the meeting
of the company (whether present or
represented at the meeting or not);
or

(ii) would have been so entitled if the
member had received notice of that
meeting; and
(b) every person (including a secured creditor
and a preferential creditor) who(i) was entitled to vote at the meeting
of creditors (whether present or
represented at the meeting or not);
or
-

(ii) would have been so entitled if the
person had received notice of that
meeting,

as if the member or person were a party to the arrangement.
(3) On the approved proposal taking effect as a
voluntary arrangement, the provisional supervisor becomes
the supervisor of the arrangement unless that supervisor has
been replaced in accordance with section 628(5).
(4) If, when a voluntary arrangement ceases to have
effect—
(a) any amount payable under the
arrangement to a person bound because of
subsection (2)(b)(ii) has not been paid;
and
(b) the arrangement did not end prematurely,
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the company becomes, at that time, liable to pay to that person
the amount payable under the arrangement.
(5) If the company is in liquidation or under
administration, the Court may make one or more orders doing
one or both of the following:
(a)

halting all proceedings in the liquidation,
or terminating or suspending the
appointment of the administrator;

(b)

giving such directions with respect to the
further conduct of the liquidation or the
administration as it considers will further
the implementation of the voluntary
arrangement.

(6) However, the Court may not make an order
under subsection (5)(a)—
(a)

at any time within twenty-eight days after
the first day on which a report required by
section 628(9) has been made to the
Court; or

(b)

at any time—
(i)

while an application under section
631, or an appeal in respect of an
order made under that section, is
pending;

(ii)

while an appeal against an order
made under that section is pending;
Or

(iii) during the period within which such
an appeal may be made.
Certain persons
may challenge
decisions
relating to
approved
voluntary

631. (1) The following persons may make an application
to the Court for an order under this section:
(a) a person who was entitled to vote at the
meeting of the company or the meeting of

The Insolvency Bill, 20/4

874
arrangement by
making
application to
the Court.

its creditors;
(b)

a person who would have been so entitled
if the person had had notice of the
relevant meeting;

(c)

the provisional supervisor or, if the
proposal has taken effect as a voluntary
arrangement, the supervisor of the
arrangement;

(d)

if the company is in liquidation or is
under administration—the liquidator or
administrator.

(2) Such an application may be made on either or
both of the following grounds:
(a)

that a voluntary arrangement approved
under section 629(2) detrimentally affects
the interests of a creditor, member or
contributory of the company;

(b)

a material irregularity has occurred at or
in relation to either of the meetings.

(3) An application under subsection (1) may not be
made—
(a)

after the end of the twenty-eight days
from and including the first day on which
a report required by section 628(6) has
been made to the Court; or

(b)

in the case of a person who was not given
notice of the creditors' meeting—after the
end of the twenty-eight days from and
including the day on which the person
became aware that the meeting had taken
place.

(4) However, an application made by a person
referred to in subsection (2)(b) on the ground that the
voluntary arrangement detrimentally affects the person's
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interests may be made after the arrangement has ceased to
have effect, unless has ended prematurely.
(5) If, on hearing an application made under
subsection (1), the Court is satisfied as to either ut the grounds
referred to in subsection (2), it may make orders doing one or
both of the following:
(a) revoking or suspending—
(i)

any decision approving the
voluntary arrangement in
accordance with section 629(2); or

(ii)

in a case to which subsection (2)(b)
applies—any decision taken by the
meeting concerned;

(b) directing the supervisor to convene(i)

further meetings to consider a
revised proposal; or

(ii)

if subsection (2)(b) applies—a
further company meeting, or a
further creditors' meeting, to
reconsider the original proposal.

(6) If, at any time after making an order under
subsection (5)(b) directing meetings to be convened to
consider a revised proposal, the Court is satisfied that the
maker of the original proposal does not intend to submit a
revised proposal, the Court shall, by further order—
(a)

revoke the order; and

(b)

any order revoking or suspending a
decision approving the voluntary
arrangement in accordance with section
629.

(7) If the Court makes an order under subsection (5)
or (6), it may make such ancillary orders as it considers
appropriate and, in particular, orders with respect to action
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taken under the voluntary arrangement since it took effect.
(8) Except as provided by this section, a decision
taken at a meeting held in accordance with section 628
(decisions at meetings of company and its creditors) is not
invalidated by any irregularity occurring at or in relation to the
meeting.
Offences
involving false
representations
and fraudulent
acts by
company
officers.

632. (1) An officer of a company who—
(a)

makes a false representation for the
purpose of obtaining the approval of the
members or creditors of a company to a
proposal for a voluntary arrangement; or

(b)

fraudulently does, or omits to do, any act
for that purpose,

commits an offence and on conviction is liable to a fine not
exceeding two million shillings or to imprisonment for a term
not exceeding five years, or to both
(2) Subsection (1) applies to a proposal even if it is
not approved by the members or creditors of the company
concerned.
Implementation
of approved
voluntary
arrangement.

633. (1) When a proposal takes effect as a voluntary
arrangement, the supervisor becomes responsible for
implementing the arrangement in the interests of the company
and its creditors and monitoring compliance by the company
with the terms of the arrangement.
(2) If, in relation to a voluntary arrangement that has
effect under section 630, any of the company's creditors or
any other person is dissatisfied with an act, omission or
decision of the supervisor, the creditor or person may make an
application to the Court for an order under subsection (3).
(3) On the hearing of an application made under
subsection (1), the Court—
(a) if satisfied that the ground on which the
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application was made is substantiated,
shall make—
(i)

an order quashing or modifying an
act, omission or decision of the
supervisor; or

(ii)

an order giving the supervisor
directions; but

(b) if not so satisfied, shall make an order
confirming that act, omission or decision,
and in either case may make such ancillary orders as it
considers appropriate.
(4) The Court may, on the application of the
supervisor, make an order giving directions in relation to any
particular matter arising under the voluntary arrangement.
(5) The supervisor has standing to apply to the
Court for the liquidation of the company or for an
administrator to be appointed in relation to the company.
(6) If, at any time the Court is satisfied that—
(a)

it would be beneficial to appoint a
supervisor to replace an existing
supervisor, to appoint an additional
supervisor or to fill a vacancy; and

(b)

it would be inconvenient or impracticable
for such an appointment to be made
without the assistance of the Court,

the Court may make an order appointing a replacement or
additional authorised insolvency practitioner, or an authorised
insolvency practitioner to fill the vacancy.
Prosecution of
delinquent
officers of
company.

634. (1) This section applies if—
(a)

a moratorium under has been obtained for
a company under this Division; or

(b)

the approval of a voluntary arrangement
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in relation to a company has taken effect
under—
(i)

section 630 (approved proposal to
take effect as voluntary arrangement
and to be binding on company and
its creditors); or

(ii)

section 666 (voluntary arrangement
binding on company and creditors).

(2) If it appears to the supervisor that any past or
present officer of the company has committed an offence in
connection with the moratorium or a voluntary arrangement
for which the person is criminally liable, the supervisor shall
immediately—
(a)

report the matter to the Attorney General;
and

(b)

provide the Attorney General with—
(i)

such information relating to that
matter; and

(ii)

such access to and facilities for
- inspecting and taking copies of
documents under the control of the
supervisor and relating to that
matter concerned),

as the Attorney General requires.
(3) On receiving a report made under subsection (2),
the Attorney General shall investigate the matter to which the
report relates and such other matters relating to the affairs of
the company as appear to require investigation, and for that
purpose may exercise any of the powers conferred on
inspectors appointed under Part XXX of the Companies Act,
2013.
(4) For the purpose of an investigation by the
Attorney General under subsection (3), a person has the same
obligation to produce documents or give information, or
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otherwise assist the Attorney General, as the person would
have in relation to an inspector appointed under Part XXX of
the Companies Act, 2013.
(5) An answer given to a question put,to a person in
exercise of the powers conferred by subsection (3) may be
used in evidence against the person. However, in criminal
proceedings in which that person is charged with an offence to
which this subsection applies—
(a)

evidence relating to the answer may not
be adduced; and

(b)

questions relating to it may not be asked,

by or on behalf of the prosecution, unless evidence relating to
it is adduced, or a question relating to it is asked, in the
proceedings by or on behalf of the person charged.
(6) Subsection (5) applies to all offences other thah
an offence under section 108 (perjury and subornation of
perjury) or section 114 (false swearing) of the Penal Code.

Cap. 63

(7) If the Director of Public Prosecutions begins
criminal proceedings following a report under subsection (2)
or an investigation under subsection (3), the supervisor, and
every officer and agent of the company (other than the
defendant), shall give that Director such assistance in
connection with the prosecution as the supervisor, officer or
agent is reasonably able to give.
(8) For the purposes of subsection (7)(a) "agent" includes—
(i)

any banker or advocate of the
company; and

(ii)

any person employed by the
company as its auditor,

and includes a former agent of the
company; and
(b) "officer" includes a former officer of the
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company.
(9) The Court may, on the application of the
Director of Public Prosecutions, require any person referred to
in subsection (7) to comply with that subsection if the person
has failed to do so.
(10) The Attorney General may appoint an advocate
to perform the functions, and exercise the powers, of the
Attorney General under this section.
(11) If the Attorney General makes such an
appointment, the advocate who is appointed has the same
functions and powers as the Attorney General has under this
section.
When
voluntary
arrangement
comes to an
end
prematurely.

635. For the purposes of this Division, a voluntary
arrangement the approval of which has taken effect under
section 630(1) (approved proposal to take effect as voluntary
arrangement and to be binding on company and its creditors)
ends prematurely if, when it ceases to have effect, it has not
been fully implemented in respect of all persons bound by the
arrangement because of section 630(2).

Division 2—Moratoria on debt payments when company's directors
propose voluntary arrangement

Subdivision 1—Introductory provisions
Interpretation:
Division 2.

636. (1) In this Division—

"agreement" includes an agreement or undertaking
effected by contract, deed or any other document intended
to have effect in accordance with the law of Kenya or
another jurisdiction;
"beginning of the moratorium" has the meaning
given by section 645(1);
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"lodgement date" means the date on which the
documents and statements referred to in section 644(1) are
lodged with the Court;
"proposal" means a proposal for a voluntary
arrangement;
"moratorium" means a moratorium that has taken
effect under section 645 and has not ended,
"moratorium committee" means a committee
established under section 672;
"person" includes partnership and any other
unincorporated group of persons.
(2) For the purposes of this Division, a voluntary
arrangement the approval of which has taken effect under
section 673 (effect of decisions of meetings of company and
company's creditors) ends prematurely if, when it ceases to
have effect, it has not been fully implemented in respect of
all persons bound by the arrangement because of section
666(2)(b)(ii).
Application of
Division 2.

Eligible
companies.

637. This Division has effect with respect to—
(a)

companies eligible for a moratorium;

(b)

the procedure for obtaining such a
moratorium;

(c)

the effects of such a moratorium; and

(d)

the procedure applicable (instead of
Division 1) in relation to the approval
and implementation of a voluntary
arrangement when such a moratorium is
or has been in force.

638. A company is eligible to obtain a moratorium if
it—
(a) complies with such requirements (if
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any) as may be prescribed by the
insolvency regulations; and
(b) is not declared to be an ineligible
• by another provision of this
company
Subdivision.
3anking and
insurance
companies
ineligible to
obtain
moratorium.

639. The following companies are ineligible companies
for the purpoges of section 638:
(a)

a company that holds a licence granted
under section 5 of the Banking Act
authorising it to carry on a banking
business, a financial business or the
business of a mortgage finance
•
company;

(b)

a company that is registered under
section 19 of the Insurance Act.

Cap. 488

Cap. 487

Companies unaer
administration,
etc. ineligible to
obtain
moratorium.

640. (1) The following companies are also ineligible
companies for the purpose of section 638:
(a)

a company that is under administration;

(b)

a company that is in liquidation;

(c)

a company in respect of which a
voluntary arrangement already has
effect;

(d)

a company in respect of which a
provisional liquidator is appointed;

(e)

a company in respect of which a
moratorium has had effect at any time
during the twelve months ending with
the lodgement date and(i)

a voluntary arrangement was not
in effect when the moratorium
ended; or
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(ii) a voluntary arrangement that had
effect during that period ended
prematurely;
(f)

a company in respect of which an
administrator appointed under section
541 (administrator may be appointed by
company or its directors) held office
during the twelve months immediately
preceding the lodgement date;

(g)

a company in respect of which a
voluntary arrangement had been in
effect ended prematurely and, during
the twelve months immediately
preceding the lodgement date, an order
under section 630(7)(a) has been made;

(h)

a company in respect of which an
administrative receiver is appointed
under the repealed Companies Act.

(2) Subsection (1)(b) does not apply to a company
that, because of a liquidation order made after the lodgment
date, is treated as in liquidation on that date
Certain project
companies
ineligible.
•

641. (1) A company is also an ineligible company for
the purposes of section 638 (eligible companies) if, on the
lodgement date, it is a project company of a project that is a
public-private partnership project and includes step-in
rights.

(2) In subsection (1), "public-private partnership
project" means a project—
(a) the resources for which are provided
partly by one or more public bodies and
partly by one or more private persons;
or
(b) that is designed wholly or mainly for
the purpose of assisting a public body to
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perform a function.
(3) For the purposes of this section, a company is
a project company for a project if. (a) it holds property for the purpose of the
project;
(b)

it has sole or principal responsibility
under an agreement for carrying out all
or part of the project;

(c)

it is one of a number of companies that
together carry out the project;

(d)

it has the purpose of supplying finance
to enable the project to be carried out;
or

(e)

it is the holding company of a company
to which any of paragraphs (a) to (d)
applies.

(4) However, a company is not a project company
for a project if, although it performs a function to which
paragraphs (a) to (d) of subsection (3) applies, or is a
holding company to which any of those paragraphs apply, it
also performs a function that is not—
(a)

within paragraphs (a) to (d) of that
subsection;

(b)

related to a function within those
paragraphs; or

(c)

related to the project.

(5) For the purposes of subsection (1), a project
has step-in rights if a person who provides finance in
connection with the project has a conditional entitlement
under an agreement—
(a) to
assume
sole
or
principal
responsibility under an agreement for
carrying out all or part of the project; or
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(b) to make arrangements for carrying out
all or part of the project.
(6) In subsection (5), a reference to the provision
of finance includes a reference to the provision of an
indemnity.
(7) For the purposes of this section, a company
carries out all or part of a project whether or not it acts
wholly or partly through agents.
(8) In this section—

Companies with
large outstanding
liabilities
ineligible.

(a)

"public body" means the Government,
any State organ or government agency
or any body constituted or established
under an Act for a public purpose; and

(b)

"private person" means any person that
is not a public body.

642. (1) A company is also an ineligible company for
the purposes of section 638 (eligible companies) if, on the
lodgement date, it has a liability outstanding under an
agreement of one billion shillings or more.
(2) If the liability in subsection (1) is a contingent
liability under or because of a guarantee or an indemnity or
security provided on behalf of another person, the amount of
that liability is the full amount of the liability in relation to
which the guarantee, indemnity or security is provided.
(3) In this section, a reference to a liability
includes—
(a)

a present or future liability whether, in
either case, it is certain or contingent;
and

(b)

a reference to a liability to be paid
wholly or partly in foreign currency (in
which case the equivalent in Kenya
shillings is to be calculated as at the
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time when the liability is incurred).

Subdivision 2—Obtaining a moratorium
What steps
company's
directors have to
take to obtain a
moratorium.

643. (1) If the directors of an eligible company wish to
make a proposal for a voluntary arrangement, they shall take
the required steps to obtain a moratorium for the company.
(2) If the directors of an eligible company wish to
obtain a moratorium, they shall—
(a) prepare—
(i)

a document setting out the terms
of the proposal; and

(ii)

a statement of the company's
financial position containing such
particulars of its creditors and of
its debts and other liabilities and
of its assets as may be prescribed
by the insolvency regulations for
the purposes of this section, and
such other information as may be
so prescribed; and

(b) unless a provisional supervisor has
already been appointed in respect of the
proposal—appoint as its provisional
supervisor an authorised insolvency
practitioner who has consented to
supervise it.
(3) After preparing the proposal and statement
and, if appropriate, making the appointment, the directors
shall submit the proposal and 'statement to the provisional
supervisor for consideration and comment.
(4) If the provisional supervisor requires them to
do so, the directors shall provide such other information
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necessary to enable that supervisor to comply with
subsection (5).
(5) The provisional supervisor shall submit to the
directors a statement indicating whether or not, in that
supervisor's opinion—
(a)

the proposal has a reasonable prospect
of being approved and implemented;

(b)

the company is likely to have sufficient
funds available to it during the proposed
moratorium to enable it to carry on its
business; and

(c)

meetings of the company and its
creditors should be convened with a
view to considering and approving the
proposal.

(6) In forming an opinion on the matters referred
to in subsection (5), the provisional supervisor is entitled to
rely on the information contained in the document and
statement submitted under subsection (2), and provided in
accordance with subsection (4), unless that supervisor has
reason to doubt its accuracy.
(7) The reference in subsection (5)(b) to the
company's business is to that business as the company
proposes to carry it on during the proposed moratorium.
What directors
have to do to
obtain
moratorium.

644. (1) To obtain a moratorium, the directors of a
company shall lodge with the Court—
(a)

the proposal and statement referred to in
section 643(2)(a);

(b)

a statement to the effect that the
company is eligible for a moratorium
and the basis of that eligibility;

(c)

a statement from the provisional
supervisor that that supervisor has
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consented to act as supervisor of the
proposed arrangement if approved;
(d) a statement from the provisional
supervisor that, in that supervisor's
opinion—

(1)

the proposal has a reasonable
prospect of being approved and
implemented;

(ii)

the company is likely to have
sufficient funds available to it
during the proposed moratorium
to enable it to carry on its
business; and

(iii) meetings of the company and its
creditors should be convened to
consider the proposal; and
(e) a statement providing such other
information (if any) with respect to the
company's financial position as is
specified in the insolvency regulations
for the purposes of this section.
(2) The reference in subsection (1)(d)(ii) to the
company's business is to the business as proposed to be
carried on by the company during the proposed moratorium.
Duration of
moratorium.

645. (1) A moratorium takes effect when the
documents specified in section 644(1) (what directors have
to do to obtain moratorium) are lodged with the Court.
(2) A moratorium ends—
(a) at the end of the day on which the
meetings held in accordance with
section 664 (conduct of meetings of
company and its creditors) are first held;
or
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(b) if the meetings are held on different
days—at the end of the later of those
days,
unless the moratorium period is extended in accordance with
section 669 (circumstances in which moratorium may be
extended).
(3) If either of those meetings has not first been
held within twenty-eight days from and including the day on
which the moratorium takes effect, the moratorium ends—
(a)

at the end of the day on which those
meetings were to be held; or

(b)

if those meetings were convened to be
held on different days—the later of
those days,

unless the moratorium period is extended under section 669.
(4) If the provisional supervisor fails to convene
either meeting within the required period, the moratorium
ends at the end of the last day of that period.
(5) A moratorium that is extended or further
extended under section 669 ends at the end of the day to
which it is extended or further extended.
(6) Subsections (2) to (5) do not apply if the
moratorium ends before the relevant time because of—
(a)

section
659(4)
(withdrawal
supervisor's consent to act);

(b)

an order under—
(1)

section 660(3) (challenge of
supervisor's actions, etc.);

(ii)

section 661(3) (creditor may
pursue claim against provisional
supervisor for loss); or

of

(iii) section 674 (member or creditor of
company may challenge actions of
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directors); or
(c) a decision of one or both of the
meetings held in accordance with 664
(conduct of meetings of company and
its creditors).
(7) A moratorium that has not ended as provided
by subsections (2) to (6) ends at the end of the day on which
a decision under section 664 (conduct of meetings of
company and its creditors) to approve a voluntary
arrangement takes effect under section 666 (voluntary
arrangement binding on company and creditors).
(8) The insolvency regulations may increase or
reduce the period specified in subsection (3).
What happens
when moratorium
takes effect.

646. (1) When a moratorium takes effect in respect of a
company, the directors of the company shall immediately
give notice of that fact to the provisional supervisor.
(2) If subsection (1) is not complied with, each of
the directors who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
(3) If, after being convicted of an offence under
subsection (2), the directors continue to fail to given the
required notice to the provisional supervisor, each of the
directors who is in default commits a further offence on each
day on which the failure continues and on conviction is
liable to a fine not exceeding fifty thousand shillings for
each such offence.

Duty of
provisional
supervisor to
publish and give
notice that
moratorium has
taken effect.

647. (1) As soon as practicable after being notified that
a moratorium has taken effect, the provisional supervisor
shall—
(a) publish(i) once in the Gazette;
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(ii)

once in at least two newspapers
circulating in the area in which the
company has its principal place of
business in Kenya; and

(iii) on the company's website (if any)
a notice to the effect that the
moratorium has taken effect;
(b)

give to any creditor of the company of
whose claim that supervisor is aware a
notice that it has taken effect; and

(c)

lodge a copy of the notice with the
Registrar for registration.

(2) A provisional supervisor who, without
reasonable excuse, fails to comply with a requirement of
subsection (1) commits an offence and on conviction is
liable to a fine not exceeding two hundred thousand
shillings.
(3) If, after being convicted of an offence under
subsection (2), a provisional supervisor continues to fail to
comply with the relevant requirement, that supervisor
commits a further offence on each day on which the failure
continues and on conviction is liable to a fine not exceeding
twenty thousand shillings for each such offence.
Notification of
end of
moratorium to be
given by
provisional
supervisor.

648. (1) Within fourteen days after a moratorium has
come to an end, the provisional supervisor shall—

(a) publishGazette;

(i)

once in the

(ii)

once in at least two newspapers
circulating in the area in which the
company has its principal place of
business in Kenya; and

(iii) on the company's website (if any)
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a notice to the effect that the
moratorium has ended:
(b)

give to any creditor of the company of
whose claim that supervisor is aware a
notice to the effect that the moratorium
has ended: and

(c)

lodge a copy of the notice with the
Registrar fOr registration.

(2) A provisional supervisor who, without
reasonable excuse, fails to comply with a requirement of
subsection (1) commits an offence and on conviction is
liable to a line not exceeding two hundred thousand
shillings.
(3) If, after being convicted of an offence under
subsection (2), a provisional supervisor continues to fail to
comply with the relevant requirement, that supervisor
commits a further offence on each day on which the failure
continues and on conviction is liable to a fine not exceeding
twenty thousand shillings for each such offence.

Subdivision 3—Effects of moratorium
Effect of
moratorium on
creditors and
others.

649. (1) While a moratorium has effect in respect of a
company—
(a)

an application for liquidation the
company may not be made;

(b)

a meeting of the company may he
convened or requisitioned—

•

(i)

only with the consent of the
provisional supervisor or with the
leave of the Court; and

(ii)

if the Court gives leave—subject
to such terms (if any) as the Court
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imposes;
(c) a resolution for the liquidation of the
company has no effect;
(d) the Court may not make an order for the
liquidation of the company;
(e) an application for an administrator to be
appointed in respect of the company
may not be made and if made is of no
effect;
(f) an administrator of the company may
not be appointed under section 534 or
541;
(g)

a landlord or other person to whom rent
is payable may exercise a right of
forfeittire in relation to premises let to
the company in respect of a failure by
the company to comply with any term
of its tenancy of the premises(i)

only with the leave of the Court;
and

(ii)

if the Court gives leave—subject
- to such terms (if any) as the Court
imposes;

(h) steps may be taken to enforce any
securityc-over the company's property,
nor to repossess goods in the company's
possession under a credit purchase
transaction(i) only with the leave of the Court;
and
(ii) if the Court gives leave—subject
to such terms (if any) as the Court
imposes; and
(i) other proceedings (including execution
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or other legal process) may be
commenced or continued, and distress
may be levied, against the company or
its property(i)

only with the leave of the Court;
and

(ii)

if the Court gives leave—subject
to such terms (if any) as the Court
imposes.

(2) If an application (other than an excepted
application), for the liquidation of the company has been
made before the beginning of the moratorium, section 428
(avoidance of property dispositions, etc.) does not apply in
relation to a disposition of property, transfer of shares or
alteration in status made during the moratorium or at a time
referred to in section 666(5)(a).
(3) Subsection (1)(a) does not apply to an
excepted application and, if such an application has been
made before the beginning of the moratorium or is made
during the moratorium, subsections (1)(b) and (c) do not
apply to or with respect to the hearing of the application.
(4) For the purposes of this section, "excepted
application" means an application under—

Effect of
moratorium on
property that is
subject to
uncrystallised
floating charge.

(a)

section 424 (application for liquidation
on grounds of public interest); or

(b)

a provision of any other enactment
prescribed by the insolvency regulations
for the purposes of this section.

650. (1) This section applies to property of a company
in respect of which a moratorium has effect and that is
subject to an uncrystallised floating charge.
(2) If the conditions for the holder of the charge to
give a notice having the effect referred to in subsection (4)
are satisfied at any time, the notice may not be given at that
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time but may instead be given as soon as practicable after
the moratorium has ended.
(3) If any other event occurs at any time that
(apart from this subsection) would have the effect referred to
in subsection (4)(a)

the event does not have that effect at
that time, but

(b)

if notice of the event is given to the
company by the holder of the charge as
soon as is practicable after the
moratorium has come to an end—the
event is to be treated as if it had
occurred when the notice was given.

(4) The effect referred to in subsections (2) and
(3) is-(a)

causing the crystallisation of the
floating charge; or

(b)

because of a provision in the document
creating the charge—causing the
imposition of a restriction on the
disposal of property or specified
property of the company.

(5) An application may not be made for leave
under section 649(1) with a view to obtaining—

Security not to be
enforced unless it
would benefit the
company.

(a)

the crystallisation of the floating charge;
or

(b)

the imposition, because of a provision
in the document creating the charge, of
any restriction on the disposal of the
company's property.

651. Security given by a company at a time when a
moratorium has effect in relation to the company can be

enforced only if, at that time, reasonable grounds existed for

896

The Insolvency Bill, 2014

believing that enforcement of the security would benefit the
company.
Application of
sections 653 to
657 to company
in respect of
which a
moratorium has
effect.

Company
invoices and other
documents to
state provisional
supervisor's name
and that
moratorium has
effect.

652. (1) Sections 653 to 657 apply to a company in
respect of which a moratorium currently has effect.
(2) The fact that a company enters into a
transaction in contravention of a provision of sections 653 to
657 does not of itself—
(a)

render the transaction void; or

(b)

make it ' unenforceable against the
company.

653. (1) A company in respect of which a moratorium
has effect shall ensure that every invoice, order for goods or
services, business letter or order form (whether in hard copy,
electronic or any other form) issued by or on behalf of the
company, and all the company's websites, specifies—
(a)

the provisional supervisor's name; and

(b)

a statement that the moratorium has
effect in respect of the company.

(2) If the company fails to comply with subsection
(1), the company, and each officer of the company who is in
default, commit an offence and on conviction are each liable
to a fine not exceeding five hundred thousand shillings.
Restrictions on
company
obtaining credit
during
moratorium.

654. (1) A company in respect of which a moratorium
has effect may not obtain credit exceeding twenty-five
thousand shillings from a person who has not been informed
that a moratorium has effect in respect of the company.
(2) The reference to the company obtaining credit
includes (but is not limited to) the following cases:
(a)

if goods are bailed to the company
under a credit purchase transaction;

(b) if the company is paid in advance

In.solrency Bill, 20/4

897

(whether in money or otherwise) for the
supply of goods or services.
(3) If the company obtains credit in contravention
of subsection (1), the company, and each officer of the
company who is in default, commit an offence.
(4) A company that is found guilty of an offence
under subsection . (3) is liable on conviction to a tine not
exceeding two million shillings.
(5) An officer of a company who is found guilty
of an offence under subsection (3) is liable on conviction to
a tine not exceeding one million shillings or to
imprisonment for a term not exceeding two years, or to both. (6) The insolvency regulations may increase or
reduce the amount specified in subsection (1). •
Restrictions on
disposal of
property and
making payments
by company.

655. (1) Subject to subsection (2), a company in
respect of which a moratorium has effect may dispose of any
of its property only if—
(a)

there are reasonable grounds for
believing that the disposal will benefit
the company; and

(b)

the disposal is approved by the
moratorium committee or, if there is no
such committee, by the provisional
supervisor.

(2) Subsection (1) does not apply to a disposal—
(a)

made in the ordinary course of the
company's business; or

(b)

made in accordance with an order of the
Court.

(3) If a company disposes of any of its property in
contravention of subsection (1), the company, and each
officer of the company who is in default, commit an offence.
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(4) A company that is found guilty of an offence
under subsection (3) is liable on conviction to a fine not
exceeding two million shillings.
(5) An officer of a company who is found guilty
of an offence under subsection (3) is liable on conviction to
a fine not exceeding one million shillings or to
imprisonment for a term not exceeding two years, or to both.
Restriction on
company paying
debts and other
liabilities.

656. (1) Subject to subsection (2), a company in
respect of whiCh a moratorium has effect may make a
payment' in respect of a debt or other liability of the
company that was in existence before the beginning of the
moratorium only if—
(a)

there are reasonable grounds for
believing that the payment will benefit
the company; and

(b)

the payment is approved by the
moratorium committee or, if there is no
such committee, by the provisional
supervisor.

(2) Subsection (1) does not apply to a payment—
(a)
(b)

required by section 657(6); or
made in accordance with an order of the
• Court.

(3) If a company makes a payment in
contravention of subsection (1), the company, and each
officer of the company who is in default, commit an offence.
(4) A company that is found guilty of an offence
under subsection (3) is liable on conviction to a fine not
exceeding one million shillings.
(5) An officer of a company who is found guilty
of an offence under subsection (3) is liable on conviction to
a fine not exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding twelve months, or to
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both.
Circumstances in
which company
may dispose of
property and
goods that are
subject to a
security or held
under credit
purchase
transaction.

657. (1) This section applies to—
(a)

property of the company that is subject
to a security; and

(b)

goods that are in the possession of the
company under a credit purchase
transaction.

(2) If, in relation to property to which this section
applies—
(a)

the holder of the security consents; or

(b)

the Court gives leave,

the company may dispose of the property as if it were not
subject to the security.
(3) If, in relation to goods to which this section
applies—
(a)

the owner of the goods consents; or

(b)

the Court gives leave,

the company may dispose of the goods as if all rights of the
owner under the credit purchase transaction werc vested in
the company.
(4) If property subject to a security that, as
created, was a floating charge is disposed of in accordance
with subsection (2), the holder of the security has the same
priority in respect of property of the company directly or
indirectly representing the property disposed of as the holder
would have had in respect of the property subject to the
security.
(5) Subsection (6) applies to—
(a) the disposal under subsection (2) of
property that is subject to a security
other than a security that, as created,
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was a floating charge; and
(b) the disposal under subsection (3) of
goods that are in the possession of the
company under a credit purchase
transaction.
(6) It is a condition of a consent or leave under
subsection (2) or (3) that—
(a)

the net proceeds of the disposal; and

(b)

if those proceeds are less than such
amount as may be agreed, or
determined by the Court, to be the net
amount that would be realised on a sale
of the property or goods in the open
market by a willing vendor—such
amounts as may be required to make
good the deficiency,

are to be applied towards discharging the amounts secured
by the security or payable under the credit purchase
transaction.
(7) If a condition imposed by subsection (6)
relates to two or more securities, that condition requires—
(a)

the net proceeds of the disposal; and

(b)

if paragraph (b) of subsection (6)
applies—the amounts referred to in that
paragraph,

to be applied towards discharging the amounts secured by
those securities in the order of their priorities.
(8) If the Court gives leave for a disposal under
subsection (2) or (3), the directors shall, within fourteen
days after leave is given, lodge with the Registrar for
registration a copy of the order giving leave.
(9) If the directors fail to comply with subsection
(8), each of them who is in default commits an offence and
on conviction is liable to a fine not exceeding two hundred
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thousand shillings.
(10) If, after any of the directors has been convicted
of an offence under subsection (9), the directors continue to
fail to lodge the required copy with the Registrar for
registration, each of the directors who is in default commits
a further offence on each day on which the failure continues
and on conviction is liable to a fine not exceeding twenty
thousand shillings for each such offence.
Subdivision 4—Provisional supervisors
Provisional
supervisor to
monitor activities
of company
during
moratorium.

658. (1) During the moratorium, the provisional
supervisor is responsible for monitoring the company's
activities in order to ascertain whether—
(a)

the proposal or, if that supervisor has
received
notice
of
proposed
modifications in accordance with
section 663(3), the proposal as
modified, has a reasonable prospect of
being approved and implemented; and

(b)

the company is likely to have sufficient
funds available to it during the
remainder of the moratorium to enable
it to continue to carry on its business.

(2) On being requested to do so by the provisional
supervisor, the directors of the company shall provide to that
supervisor information necessary to enable that supervisor to
comply with subsection (1).
(3) In ascertaining the matters referred to in
subsection (1), the provisional supervisor is entitled to rely
on the information provided by the directors under
subsection (2) unless that supervisor has reason to doubt its
accuracy.
(4) The reference in subsection (1)(b) to the
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company's business is to that business as proposed to be
carried on by the company during the remainder of the
moratorium.
(5) If the directors fail to comply with a request
made by the provisional supervisor under subsection (2),
each of the directors who is in default commits an offence
and on conviction is liable to a fine not exceeding five
hundred thousand shillings.
(6) If, after a director has been convicted of an
offence under subsection (5), the directors continue to fail
comply with the request or another such request, each of the
directors who is in default commits a further offence on each
day on which the failure continues and on conviction is
liable to a fine not exceeding fifty thousand shillings for
each such offence.
Withdrawal of
provisional
supervisor's
consent to act.

659. (1) Except with the approval of the Court, a
provisional supervisor may withdraw consent to monitor a
moratorium only if, during the moratorium—
(a) that supervisor concludes that—
(i)

the proposal or, if that supervisor
has received notice of proposed
modifications under section
663(3), the proposal as modified
no longer has a reasonable
prospect of being approved or
implemented; or

(ii) the company will not have
sufficient funds available to it
during the remainder of the
moratorium to enable it to
continue to carry on its business;
(b) that supervisor becomes aware that the
company was not, on the lodgement
date, eligible for a moratorium; or
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(c) the directors fail to comply with their
duty under section 658(2) (provisional
supervisor to monitor activities of
company during moratorium).
(2) The reference in subsection (1)(a)(ii) to the
company's business is to the business that the company
proposes to carry on during the remainder of the
moratorium.
(3) If the provisional supervisor's consent is
withdrawn, the moratorium ends.
(4) Within seven days after withdrawing consent,
the provisional supervisor shall—
(a)

give to the company and any creditor of
whose claim that supervisor is aware a
notice of withdrawal of consent together
with a statement of reasons for the
withdrawal; and

(b)

lodge a copy of that notice with the
Registrar for registration.

(5) A provisional supervisor who withdraws
consent to monitor a moratorium without reasonable excuse
commits an offence and on conviction is liable to a fine not
exceeding one million shillings.
(6) A provisional supervisor who, without
reasonable excuse, fails to comply with a requirement of
subsection (4) commits an offence and on conviction is
liable to a fine not exceeding two hundred thousand
shillings.
(7) If, after being convicted of an offence under
subsection (6), a provisional supervisor continues to fail to
comply with the relevant requirement, that supervisor
commits a further offence on each day on which the failure
continues and on conviction is liable to a fine not exceeding
twenty thousand shillings for each such offence.
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Creditors and
others may
challenge
provisional
supervisor's
conduct during
moratorium by
application made
to the Court.
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660. (1) Any creditor, director or member of the
company, or any other person affected by a moratorium,
who is dissatisfied with an act, omission or decision of the
provisional supervisor during the moratorium may apply to
the Court for an order under subsection (3).

(2) An application may be made during the
moratorium or after it has ended.
(3) On the hearing of an application under
subsection (1), the Court may make—
(a)

an order confirming, reversing or
modifying the act or 'decision
complained of;

(b)

an order giving directions to the
provisional supervisor with respect to
the conduct of the moratorium; or

(c)

such other order as it considers
appropriate.

(4) An order under subsection (3) may (among
othei things) end the moratorium and, if it does, make such
consequential provision as the Court considers necessary.
Creditor may
pursue claim
against
provisional
supervisor l'or
loss.

661. (1) If there are reasonable grounds for believing
that—

(a)

as a result Of any act, omission or
decision of the provisional supervisor
during the moratorium, the company
has sustained loss; and

(b)

the company does not intend to pursue
any claim it may have against that
supervisor,

any creditor of the company may make an application to the
Court for an order under subsection (3).
(2) Such an application may be made during the
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moratorium or after it has ended.
(3) On the hearing of such an application, the
Court may make—
(a)

an order directing the company to
pursue any claim against the provisional
supervisor;

(b)

an order authorising any creditor to
pursue such a claim in the name of the
company; or

(c)

such other order with respect to such a
claim as it considers appropriate,

unless the Court is satisfied that the act, omission or
decision of that supervisor was reasonable in the
circumstances.
(4) An order under subsection (3) may (among
other things) do all or any of the following:
(a)

impose conditions on any authority
given to pursue a claim;

(b)

direct the company to assist in pursuing
a claim;

(c)

give directions with respect to the
distribution of money or other property
received as a result of pursuing a claim;

(d)

end the moratorium and, if it does,
make such consequential provisions as
the Court considers necessary.

(5) When hearing the application, the Court shall
have regard to the interests of the members and creditors of
the company as a whole.
Replacement of
provisional
supervisor by the
Court.

662. (1) An application may be made to the Court for
an order under subsection (3)(a) if the provisional supervisor has failed
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to comply with any duty imposed on
that supervisor under this Division or
has died—by the directors of the
company; or
(b) if it is impracticable or inappropriate for
that supervisor to continue as such—by
those directors or that supervisor.
(2) On the hearing of an application made under
subsection (1), the Court may make an order directing the
provisional supervisor to be replaced as such by another
authorised insolvency practitioner.
(3) An authorised insolvency practitioner may be
appointed as a replacement provisional supervisor under this
section only if the practitioner has lodged with the Court a
written consent to act as such.
Subdivision 5—Consideration of proposal for and implementation of
voluntary arrangement
Provisional
supervisor to
convene meetings
of the company
and its creditors.

663. (1) When a moratorium has effect, the provisional
supervisor shall convene—
(a)

a meeting of the company; and

(b)

a meeting of the company's creditors,

to be held on such dates (within the period specified in
section 645(3)), and at such times and places, as that
supervisor considers appropriate.
(2) The persons to be summoned to a creditors'
meeting under this section are all those creditors of the
company of whose claims the provisional supervisor is
aware.
(3) The directors of the company may, not later
than seven days before the dates on which the meetings are,
or either of those meetings is, to be held, give notice to the
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provisional supervisor of any modifications of the proposal
for which the directors intend to seek the approval at those
meetings.
(4) The provisional supervisor may convene as
many meetings of the company and of its creditors as appear
to be necessary for the purposes of this section.
Conduct of
meetings of
company and its
creditors.

664. (1) The main purpose of the first meeting

convened under section 663 (provisional supervisor to
convene meetings of company and of its creditors) is to
decide whether to approve the proposal or that proposal with
modifications.
(2) At the beginning of a creditors' meeting, the
meeting shall elect one of their number to be chairperson of
the meeting. However, if a previous creditors' meeting has
been held and a creditor was elected to be chairperson of
that meeting, that creditor is to be chairperson of subsequent
creditors' meetings unless those creditors present at such a
meeting elect another creditor in place of that creditor.
(3) At the first creditors' meeting, the chairperson
shall divide the meeting into three groups for voting
purposes, with the first group comprising secured creditors
(if any), the second group comprising preferential creditors
(if any) and the third group comprising unsecured creditors.
(4) A modification to the proposal may be
approved only if the company consents to it.
(5) A modification to the proposal may provide
for the replacement of the provisional supervisor by another
authorised insolvency practitioner who will act as the
supervisor of the proposal if it takes effect as a voluntary
arrangement.
(6) If the proposal or a modification to it affects
the right of a secured creditor of the company to enforce the
creditor's security, it may not be approved unless—
(a) the creditor consents to it; or
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(b) if the creditor does not consent to it, the
creditor—
(i)

would be in a position no worse
than if the company was in
liquidation;

(ii) would receive no less from the
assets to which the creditor's
security relates, or from their
proceeds of sale, than any other
secured creditor having a security
interest in those assets that has the
same priority as the creditor's; and
(iii) would be paid in full from those
assets, or their proceeds of sale,
before any payment from them or
their proceeds is made to any
other creditor whose security
interest in them is ranked below
that of the creditor, or who has no
security interest in them.
(7) Subject to this section, the meetings of the
company and of the creditors are to be conducted in
accordance with the rules (if any) prescribed by the
insolvency regulations for the purposes of this section.
(8) Either meeting may at any time resolve that it
be adjourned, or further adjourned.
(9) The chairperson of each meeting shall, as soon
as practicable after the conclusion of the meeting—
(a)

report the result of the meeting to the
Court; and

(b)

immediately after doing so, give notice
of the result of the meeting to all
persons to whom the notice convening
the meeting was sent.
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909

665. (1) This section applies to the decisions taken at
the meeting of the company and the meeting of the
company's creditors held in accordance with section 664
(conduct of meetings of company and its creditors) to
consider a proposal for a voluntary arrangement (with or
without modifications).

(2) The proposal (including any modificatigns) is
approved if—
(a) it is a approved—
(i)

by a majority the members of the
company present (either in person
or by proxy) at the meeting of the
company; and

(ii) by a majority (in number and
value) of the members of each
group of creditors present (either
in person or by proxy) at the
meeting of creditors; or
(b) if, despite not being not approved by a
majority of the members referred to in
paragraph (a)(i), it is approved by a
majority (in number and value) of the
members of each of the groups of
creditors referred to in paragraph (a)(ii).
(3) For the purposes only of deciding whether the
requisite majority by value has voted in favour of a
resolution to approve the proposal—
(a) the chairperson of the meeting may(i)

admit Or reject proofs of debt; and

(ii) adjourn the meeting in order to
admit or reject proofs of debt; and
(b) a person whose debt has been admitted
is a creditor.
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(4) At any time before the deadline for making an
application under this subsection, any member of the
company, or any creditor, who attended or was entitled to
attend the meetings may make an application to the Court
for an order under subsection (7).
(5) The deadline for making an application under
subsection (4) is—
(a)

the expiry of twenty-eight days after the
'holding of the meetings of the company
and its creditors (or if the meetings were
held on different days, the later of the
meetings); or

(b)

if the Court extends that period, the
expiry of the extended period.

.(6) Any member of the company, and any
creditor, who attended or was entitled to attend the meetings
is entitled to appear and be heard at the hearing of the
application even if the member or creditor is not the
applicant. The right conferred by this subsection may be
exercised by such a member or creditor irrespective of
whether the member or creditor supports or has an interest in
the implementation of the proposal.
(7) On the hearing of an application made under
subsection (4), the Court may—
(a)

make an order approving the proposal
(with or without the modifications (if
any) put to the meetings in accordance
with section 664); or

(b)

make such other order as it considers
appropriate.

(8) The Court may make an order under
subsection (7)(a) even if the proposal (or a modification to
it)—
(a) was not approved at the company
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meeting; or
(b) was not approved at the creditors'
meeting by a majority of the preferential
creditors' group or the unsecured
creditors' group, but only if the
proposed arrangement (or
modification)—
(i)

has been approved by a majority
of the secured creditors' group;

(ii)

does not discriminate among the
members of the dissenting group
or groups of creditors and ensures
that they will be no worse off than
they would have been if the
company had been liquidated; and

(iii) respects the priorities of
preferential creditors over
unsecured creditors.
Voluntary
arrangement
binding on
company and
creditors.

666. (1) A proposal (with or without modifications)
takes effect as a voluntary arrangement by the company on
the day after the date on which it is approved by the Court
by order made under section 665(7)*(a) or on such later date
as may be specified in the order.

(2) On taking effect, a voluntary arrangement
binds—
(a) every member of the company who(i) was entitled to vote at the meeting
of the company (whether present
or represented at the meeting or
not); or
i) would have been so entitled if the
member had received notice of
that meeting; and

912

The Insolvency Bill, 2014

(b) every person (including a secured
creditor and a preferential creditor)
who(i)

was entitled to vote at the meeting
of creditors (whether present or
represented.at the meeting or not);
or

(ii)

would have been so entitled if the
person had received notice of that
meeting,

as if the member or person were a party to the arrangement.
(3) If—
(a)

when the arrangement ends—an amount
payable under the arrangement to a
person bound because of subsection
(2)(b)(ii) has not been paid; and

(b)

the arrangement did not end
prematurely,

the company immediately becomes liable to pay the amount
to that person.
(4) If an application for the liquidation of the
company, other than an excepted application, was made
before the beginning of the moratorium, the Court shall
dismiss the application.
(5) The Court may not dismiss such an
application—
(a)

before the expiry of twenty-eight days
from and including the first day on
which each of the reports of the
meetings required by section 664(9)
was made to the Court;

(b)

while an application under section 667
is pending; or
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while an appeal against an order made
under that section is pe, ng; or
(d) during the period within which such an
appeal may be made.
(5) In this section, "excepted application" has the
meaning given by section 649(4) (effect of moratorium on
creditors and others).
(c)

Right to challenge
decisions relating
to approved
voluntary
arrangement.

667. (1) The following persons may make an
application to the Court for an order under subsection (5):
(a) a person entitled to vote at the company
meeting or the creditors' meeting;
(b) a person who would have been entitled
to vote at the creditors' meeting if the
person had had notice of it;
(c) the provisional supervisor or, if the
proposal has taken effect as a voluntary
arrangement, the supervisor of the
arrangement.
(2) Such an application may be made on one or
loth of the following grounds:
(a) that a voluntary arrangement approved
at the meetings held in accordance with
section 664 and that has taken effect
detrimentally affects the interests of a
creditor, member or contributory of the
company;
(b) that there has been some material
irregularity at or in relation to either of
those meetings.
(3) An application under subsection (1) is
ineffective unless it is made—
(a) within twenty-eight days from wild
including the first day on which both of
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the reports required by section 664(10)
(conduct of meetings of company and
its creditors) have been made to the
Court; or
(b) in the case of a person who was not
given notice of the creditors' meeting—
within twenty-eight days from and
including the day on which the person
first became aware that the meeting had
taken place.
(4) However, an application made by a person
referred to in subsection (1)(b) on the ground that the
arrangement detrimentally affects the person's interests may
be made after the arrangement has ceased to have effect,
unless it ended prematurely.
(5) If, on the hearing of an application made under
this section, the Court is satisfied as to either of the grounds
referred to in subsection (2), it may do any of the
following—
(a) make
an
suspending—

order

revoking

or

(i)

any decision approving the
voluntary arrangement in
accordance with section 664,
(conduct of meetings of company
and its creditors); or

(ii)

in a case in which paragraph (b) of
subsection (2) is relevant—any
decision taken at a meeting
referred to in that paragraph;

(b) give a direction to the provisional
supervisor or the supervisor-

(i)

to convene further meetings to
consider a revised propdsal for a
voluntary arrangement that the
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directors may make; or
(ii) in a case in which paragraph (b) of
subsection (2) is relevant—to
convene a further meeting, or a
further creditors' meeting, to
reconsider the original proposal.
(6) If, at any time after giving a direction under
subsection (5)(b)(i), the Court is satisfied that the directors
do not intend to submit a revised proposal, the Court shall
revoke the direction and revoke or suspend any decision
approving the voluntary arrangement that has effect under
section 666 (voluntary arrangement binding on company
and creditors).
(7) If the Court gives a direction under subsection
(5)(b), it may also give a direction continuing or, renewing,
for such period as may be specified in the direction, the
effect of the moratorium.
(8) Subsection (9) applies if the Court, on the
hearing of an application made under this section—
(a)

gives a direction under subsection
(5)(b); or

(b)

revokes or suspends a decision under
subsection (5)(a) or (6).

(9) In such a case, the Court may give such
ancillary directions as it considers appropriate and, in
particular, directions with respect to—
(a)

acts done or omitted to be done under
the voluntary arrangement since it took
effect; and

(b)

such acts done or omitted to be done
since that time as could not have been
done if a moratorium had been in effect
in relation to the company when they
were done or omitted to be done.
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(10) Except a provided by this section, a decision
taken at a meeting held in accordance with section 664 is not
invalidated by an irregularity arising at or in relation to the
meeting.

Implementation
of voluntary
arrangement.

668. (1) When a voluntary arrangement has taken
effect, the provisional supervisor who was appointed in
respect of the moratorium becomes the supervisor of the
voluntary arrangement, unless another insolvency
practitioner is nominated to replace that supervisor in
accordance with a modification made to the arrangement
under section 664(5), in which case that practitioner
becomes the supervfsor of the arrangement.
(2) While the voluntary arrangement has effect,
the supervisor is • responsible for implementing the
arrangement in the interests of the company and its creditors
and monitoring its compliance by the company in
accordance with its terms.
(3) A creditor the company, or any other person,
who is dissatisfied with any act, omission or decision of the
supervisor of the voluntary arrangement may apply to the
Court for an order under subsection (4).
(4) On the hearing of an application made under
subsection (3), the Court may—
(a)

make an order confirming, reversing or
modifying the act or decision of the
supervisor
voluntary
of
the
arrangement;

(b)

make an order giving the supervisor
directions as to how to proceed with the
supervision; or

(c)

make such other order as it considers
appropriate.

(5) The supervisor-
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(a)

may apply to the Court for directions in
relation to any particular matter arising
under that arrangement; and

(b)

is included among the persons who may
apply to the Court for a liquidation
order or administration order to be made
in respect of it.

(6) A creditor of a company in respect of which a
voluntary arrangement has effect, or any other person who
claims to have a legitimate interest in the matter, may make
an application to the Court for an order appointing an
authorised insolvency practitioner—
(a)

to replace an existing supervisor of the
arrangement;

(b)

as an additional supervisor of the
arrangement; or

(c)

to fill a vacancy in the position of
supervisor of the arrangement.

(7) If, on the hearing of such an application the
Court considers—
(a)

that it be in the best interests of the
company and its creditors to make the
appointment; and

(b)

that it would be difficult or
impracticable for the appointment to be
made without the assistancf the
Court,

it shall make an order appointing the authorised insolvency
practitioner specified in the application, or nominated by the
applicant, to be a supervisor of the voluntary arrangement,
but otherwise it shall refuse the application.

Subdivision 6—Extension of moratorium
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Circumstances in
which
moratorium may
be extended.
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669. (1) Subject to subsection (2), a meeting held under
section 664 (conduct of meetings of company and its
creditors.) that resolves that the meeting be adjourned (or
further adjourned) may resolve that the moratorium be
extended (or further extended), with or without conditions.
(2) The moratorium may not be extended (or
further extended) to a day later than the end of the period of
two months from and including—
(a)

if both meetings convened under section
663 are first held on the same date—
that date; or

(b)

in any other case—on the date on which
the later of those meetings is first held.

(3) At any meeting at which it is proposed to
extend (or further extend) the moratorium, before a decision
is taken with respect to that proposal, the provisional
supervisor shall inform the meeting of—
(a)

the action (if any) taken by that
supervisor to comply with the duty
imposed by section 658 (provisional
supervisor to monitor activities of
company during moratorium) and the
cost involved in taking that action; and

(b)

the action that that supervisor intends to
take to continue to comply with that
duty should the moratorium be extended
(or further extended) and the expected
cost of taking that action.

(4) If, in accordance with subsection (3)(b), the
provisional supervisor informs a meeting of the expected
cost of that supervisor's intended action, the meeting shall
resolve whether or not to approve that expected cost.
(5) If a decision not to approve the expected cost
of the provisional supervisor's intended action has effect
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under section 673 (effect of decisions of meetings of
company and company's creditors), the moratorium ends.
(6) A meeting may resolve that a moratorium that
has been extended (or further extended) be ended before the
end of the period of the extension (or further extension).
(7) The insolvency regulations may provide for
the period specified in subsection (2) to be increased or
reduced.
Conditions for
extension of
moratorium.

670. (1) The conditions that may be imposed when a
moratorium is extended (or further extended) include a
requirement that the provisional supervisor be replaced as
such by another authorised insolvency practitioner.

(2) An authorised insolvency practitioner may be
appointed as a replacement provisional supervisor as
provided by subsection (1) only if the practitioner has
lodged with the Court a written consent to act as such.
(3) At any meeting at which it is proposed to
appoint a replacement provisional supervisor as a condition
of extending (or further extending) the moratorium—

Decisions to
extend or further
extend
moratorium.

(a)

the duty imposed by section 669(3)(b)
on that supervisor is instead imposed on
the person proposed as the replacement
provisional supervisor; and

(b)

sections 669(4) and (5) and 673(2)(e)
apply as if the references to the
provisional supervisor were to that
person.

671. (1) If a decision to extend, or further extend, the
moratorium takes effect under section 673 (effect of
decisions of meetings of company and company's creditors),
the provisional supervisor shall give notice of the decision to
the Court and, within seven days of having done so, lodge a
copy of the notice with the Registrar for registration.
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(2) If • the moratorium is extended, or further
extended, because of an order under section 673(6), the
provisional supervisor shall lodge a copy of the order with
the Registrar for registration.
(3) A provisional supervisor who, without
reasonable excuse, fails to comply with a requirement of this
section commits an offence and on conviction is liable to a
fine not exceeding two hundred thousand shillings.
(4) If, after being convicted of an offence under
subsection (3), a provisional supervisor continues to fail to
comply with the relevant requirement, that supervisor
commits a further offence on each day on which the failure
continues - ,d on conviction is liable to a fine not exceeding
twenty thousand shillings for each such offence.
Meeting of
company or
creditors may
establish
moratorium
committee.

672. (1) A meeting convened in accordance with
section 663 (provisional supervisor to convene meetings of
company and its creditors) that resolves that the moratorium
be extended (or further extended) may, with the consent of
the provisional supervisor, resolve that a committee be
established to perform the functions imposed on it by the
Meeting.
(2) The meeting may not so resolve unless it has
approved an estimate of the expenses to be incurred by the
committee in the performance of the proposed functions.
(3) Any expenses, not exceeding the amount of
the estimate, incurred by the committee in the performance
of its functions are reimbursable by the provisional
supervisor or, if the proposal has taken effect as a voluntary
arrangement, the supervisor of the arrangement.
(4) A moratorium committee ceases to exist when
the moratorium ends.

Subdivision 7—Supplementary provisions
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meetings of
company and
company's
creditors.
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673. (1) If a decision is made under this Division with
respect to a matter to which this section applies, the decision
has effect if—
(a)

it has been taken by both meetings held
in accordance with section 664 (conduct
of meetings of company and its
creditors); or

(b)

subject to any order made under
subsection (6)—it has been taken by the
creditors' meeting held in accordance
with that section.

(2) This section applies to the following matters:
(a)

the extension (or further extension) of a
moratorium;

(b)

the ending of a moratorium;

(c)

the establishment of a moratorium
committee;

(d)

the approval of the expected cost of a
provisional
supervisor's
intended
actions.

(3) If a decision taken by a creditors' meeting
under this Division with respect to any of the matters to
which this section applies differs from one so taken by the
company meeting with respect to that matter, the decision
taken at the creditors' meeting prevails.
(4) However, a member of the company ,who is
dissatisfied with the decision taken by the creditors' meeting
and the resultant effect of subsection (3) may apply to the
Court for an order under subsection (6).
(5) An application under subsection (4) has no
effect unless it is made within twenty-eight days from and
including—

(a) the date on which the decision

was
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taken by the creditors' meeting; or
(b) if the decision of the company meeting
was taken on a later date—that date.
(6) On the hearing of an application made under
subsection (4); the Court may—
(a)

make an order directing the decision of
the company meeting to have effect
instead of the decision of the creditors'
meeting; or

(b)

make such other order as it considers
appropriate,

but only if it is satisfied that the order would be in the best
interests of the company and its creditors.
Member or
creditor of
company may
challenge actions
of directors.

674. (1) This section applies to and in relation to acts
or omissions of the directors of a company during a
moratorium.
(2) A creditor or member of the company may
apply to the Court for an order under this section on the
ground—
(a)

that the company's affairs and property
are being or have been managed by the
directors in a manner that is detrimental
to the interests of its creditors or
members generally, or of a specific
class of its creditors or members
(including at least the applicant); or

(b)

that any actual or proposed act or
omission of the directors is or would be
detrimental to those or any of those
interests.

(3) An application for an order under this section
may be made during or after the moratorium.
(4) On the hearing of an application for an order
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made under this section, the Court may—
(a)

make such order as it considers
appropriate far giving relief in respect
of the matters complained of;

(b)

adjourn the hearing conditionally or
unconditionally; or

(c)

make an interim order or such other
order as it considers appropriate.

(5) In' particular, an order under this section
may—
(a) regulate the management by the
directors of the company's affairs and
property during the remainder of the
moratorium;
(b) require the directors—
(i)

to refrain from doing or
continuing an act complained of
by the applicant; or

(ii)

to do an act that the applicant has
complained they have omitted to
do;

(c) require a meeting of creditors or
members to be convened for the
purpose of considering such matters as
the Court may specify;
(d) end the moratorium and make such
consequential provision as the Court
considers appropriate.
(6) In making an order under this section, the
Court shall have regard to the need to safeguard the interests
of persons who have dealt with the company in good faith
and for value.
(7) An application for an order under this section
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may be made only by the administrator or, if there is one,
the liquidator, if—
,(a) the appointment of an administrator has
effect in relation to the company and
that appointment was made in
accordance with—
(i)

an application for administration
of the company; or

(ii)

a notice of intention to make such
an appointment,

made before the moratorium took effect;
or
(b) the company is in liquidation in
accordance with an application made
before the moratorium took effect.
Offences under
this Division.

675. (1) This section applies to a company in respect of
which a moratorium has or had effect.
(2) A person who, at any time during the twelve
months immediately preceding the date on which the
moratorium took effect was an officer of the company—
(a)

did an act specified in subsection (4); or

(b)

was privy to the doing by others of an
act specified in subsection (4)(c), (d) or
(e),

is taken to have committed an offence at that time.
(3) A person who, during the moratorium, is an
officer of the company, commits an offence if the person—
(a) does an act specified in subsection (4);
or
(b) is privy to the doing by others of an act
specified in subsection (4)(c), (d) or (e).
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(4) The following acts are specified for the
purpose of subsections (2) and (3):
(a)

concealing any part of the company's
property to the value of fifty thousand
shillings or more, or concealing any
debt due to or from the company;

(b)

fraudulently removing any part of the
company's property to the value of fifty
thousand shillings or more;

(c)

concealing, destroying, mutilating or
falsifying any record affecting or
relating to the company's property or
affairs;

(d)

making a false entry in any record
affecting or relating to the company's
property or affairs;

(e)

fraudulently parting with, altering or
making any omission from a document
that affects or relates to the company's
property or affairs;

(0

pawning, pledging or disposing of
property of the company that has been
obtained on credit and has not been paid
for (unless the pawning, pledging or
disposal was in the ordinary course of
the company's business).

(5) In a prosecution for an offence under
subsection (2) or (3) in relation to an act specified in
subsection (4)(a) or (f), it is a defence to prove that the
defendant had no intention to defraud.
(6) In a prosecution for an offence under
subsection (2) or (3) in relation to an act specified in
subsection (4)(c) or (d), it is a defence to prove that the
defendant had no intention to conceal the state of affairs of
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the company or to defeat the law.
(7) If a person pawns, pledge4 or disposes of any
property of a company in circumstances that would
constitute an offence under subsection (2) or (3), each
person who takes in pawn or pledge, or otherwise receives,
the property knowing it to be pawned, pledged or disposed
of in circumstances that—
(a)

would, if a moratorium were obtained
for the company within the twelve
months beginning with the day on
which the pawning, pledging or disposal
took place, constitute an offence under
subsection (2); or

(b)

constitute an offence under subsection
(3 ),

commits an offence.
(8) A person found guilty of an offence under this
section is liable on conviction to a fine not exceeding five
million shillings or to imprisonment for a term not
exceeding five years, or to both.
(9) The insolvency regulations may increase or
reduce the amounts specified in subsection (4).
Certain provisions
in floating charge
documents to be
void.

676, A provision in a document creating a floating
charge is void if it provides for—
(a)

obtaining a moratorium; or

(b)

any action taken with a view to
obtaining a moratorium (including any
preliminary decision or investigation),

to be an event that would cause the floating charge to
crystallise, or would result in restrictions that would not
otherwise apply being imposed on the disposal of property
by the company.
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PART X—PROVISIONS APPLICABLE TO COMPANIES THAT ARE
EITHER IN LIQUIDATION OR UNDER ADMINISTRATION
Interpretation:
Part X.

677. In this Partdeliver", in relation to documents or other
property, includes surrender and transfer;
-

"relevant office-holder" means—

Realising
propetty of
company that is in
liquidation or
under
administration.

(a)

in relation to a company under
administration—the administrator;

(b)

in relation to a company in
liquidation—the liquidator or the
provisional liquidator.

678. (1) This section applies to a company that is under
administration or in liquidation.
(2) If a person has control over money, documents
or other property to which the company appears to be
entitled, the Court may require that person immediately, or
within such period as the Court may direct, to pay the
money or deliver the documents or other property to the
relevant office-holder.
(3) Subsection (4) applies if the relevant officeholder—

-41

(a)

seizes or disposes of property that is not
property' of the company; and

(b)

at the time of seizure or disposal
believes on reasonable grounds that the
office-holder is entitled (whether under
an order of the Court or otherwise) to
seize or dispose of the property.

When this subsection applies, the relevant
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office holder—

Duty of certain
persons to cooperate with
relevant officeholder.

(a)

is not liable to any person in respect of
any loss or damage resulting from the
seizure or disposal except in so far as
that loss or damage is caused by that
office-holder's own negligence; and

(b)

has a lien on the property, or the
proceeds of its sale, for such expenses
as were incurred in connection with the
seizure or disposal.

679. (1) In this section, "relevant office holder", in
relation to a company, also includes the Official Receiver
even if not the liquidator.
(2) This section applies to the following persons:
(a)

those who are or have at any time been
officers of the company;

(b)

those who have taken part in the
formation of the company at any time
within the twelve months immediately
preceding the effective date;

(c)

those who are in the employment of the
company, or have been in its
employment within that period, and are
in the office-holder's opinion capable of
giving the required information;

(d)

those who are, or have within that
period been, officers of, or in the
employment of, another company that
is, or within period was, an officer of
the relevant company;

(e)

if the company is being liquidated by
the Court—any person who has acted as
administrator, administrative receiver or

The Insolvency Bill, 2014

liquidator of the company.
(3 ) A person to whom this section applied shall—
(a) give to the relevant office-holder such
information concerning the company
and its promotion, formation, affairs or
property as that office-holder may at
any time after the effective date
reasonably require; and
(b)

appear before that office-holder at such
times as that office-holder may
reasonably require.

(4) For the purposes of subsections (2) and (3),
"the effective date", in relation to a company, is whichever
of the following dates is applicable:,
(a)

the date on which the company entered
administration;

(b)

the date on which a provisional
liquidator was appointed in respect of
the company;

(c)

the date on which the liquidation of the
company commenced.

(5) A person who, without reasonable excuse,
fails to comply with a requirement imposed by this section
commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings.
(6) If, after being convicted of an offence under
subsection (5), the person continues to fail to comply with
the relevant requirement, the person commits a further
offence on each day on which the failure continues and on
conviction is to fine not exceeding fifty thousand shilling for
each such offence.
(7) In this section, "employment" includes
employment under a contract for the supply of services.
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680. (1) In this section. -relevant office holder", in
relation to a company, includes the Official Receiver even if
not the liquidator.
(2) On the application of the relevant officeholder, the Court may summon to appear before it—
(a)

any officer of the company:

(b)

any person who is known or suspected
to have control over any property of the
company or believed to be indebted to
the company; or

(c)

any person whom the Court believes
giving
information
capable
of
concerning the promotion, formation,
affairs or property of the company.

(3) The Court may require a person referred to in
subsection (2)(a) to (c) to submit an affidavit to the Court
containing an account of the person's dealings with the
company or to produce any documents under the person's
control relating to the company or the promotion, formation,
affairs or property of the company.
(4) This subsection applies if—
(a)

after being summoned to appear before
the Court under subsection (2), a person
without reasonable excuse fails to
appear before the Court; or

(b)

there are reasonable grounds for
believing that a person has absconded,
or is about to abscond, with a view to
avoiding having to appear before the
Court under that subsection.

(5) When subsection (4) applies, the Court may,
for the purpose of bringing before the Court the person and
anything under the person's control, issue a warrant to a
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police officer or an officer of the Court—
(a)

for the person's arrest; and

(b)

for the seizure of any money,
documents or other property that is
under the person's control

(6) If the Court has issued a warrant under
subsection (5), it may authorise—

Court's
enforcement
powers under
section 680.

(a)

a person arrested under the warrant to
be kept in custody; and

(b)

anything seized under the warrant to be
held, until the person is brought- before
the Court under the warrant or until
such other time as the Court may order.

681. (1) If, after considering the evidence obtained
under section 680 or this section, it appears to the Court that
a person has control over property of the company, the
Court may, on the application of the relevant office-holder,
order the person to deliver the whole or any part of the
property to that office-holder at such time, in such manner
and on such terms as the Court considers appropriate.
(2) If , after considering the evidence so obtaine, it
appears to the Court that a person is indebted to the
company, the Court may, on the application of the relevant
office-holder, order the person to pay to that office holder, at
such time and in such manner as the Court may direct, the
whole or any part of the amount due (whether in full
discharge of the debt or otherwise) as the Court considers
appropriate.
(3) A person who appears or is brought before the
Court under section 680 or this section can be examined on
oath about matters concerning the company or the
promotionjormation, affairs or property of the company.

Power of the

682. (1) This section applies to a company that is under
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administration or in liquidation.
(2) In this section, "relevant time" has the
meaning given by section 684.
(3) On forming the reasonable belief the the
company has, at a relevant time, entered into a transaction
with a person at an undervalue, the relevant office-holder
may apply to the Court for an order under subsection (4).
(4) If, on the hearing of an application made under
subsection (3), the Court finds that the transaction was
undervalue, it shall make an order setting aside the
transaction and restoring the position to that which would
have existed if the company had not entered into the
transaction.
(5) For the purposes of this section and section
685, a company enters into a transaction with a person at
undervalue if—
(a)

the company makes a gift to the person
or otherwise enters into a transaction
with the person on terms that provide
for the company to receive no
consideration; or

(b)

the company enters into a transaction
with the person for a consideration the
value of which, in money or money's
worth, is significantly less than the
value, in money or money's worth, of
the consideration provided by the
company.

(6) The Court may not make an order under
subsection (4) in respect of a transaction at an undervalue if
it is satisfied—
(a) that the company that entered into the
transaction did so in good faith and for
the purpose of carrying on its business;
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and
(b) that at the time it did so there were
reasonable grounds for believing that
the transaction would benefit the
company.
Power of the
Court to void
certain
preferences.

683. (1) In this section, "relevant time" has the
meaning given by section 684.

(2) If of the view that a company has at a relevant
time given a preference to a person, the relevant officeholder may apply to the Court for an order under subsection
(3).
(3) If, on the hearing of an application made under
subsection (2), the Court is satisfied that the company has at
a relevant time given a preference to a person, it shall make
an order voiding the act constituted by giving the preference
and restoring the position that which would have existed if
the preference had not been given.
(4) For the purposes of this section and section
685, a company gives a preference to a person if—
(a)

the person is one of the company's
creditors or a surety or guarantor for
any of the company's debts or other
liabilities; and

(b) the company does any act' or allows an
act to be done that (in either case) has
the effect of placing the person in a
position that, if the company were in
insolvent liquidation, is better than the
position the person would have been in
had that act not been done.
(5) The Court may not make an order under
subsection (3) in respect of a preference given to a person
unless it is satisfied that the company that gave the
preference was influenced in deciding to give it by a wish to
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produce in relation to that person the effect referred to in
subsection(4)(b).
(6) A company that has given a preference to a
person connected with the company (otherwise than by
being its employee) at the time when the preference was
given is presumed. in the absence of evidence to the
contrary, to have been influenced in deciding to give it by
such a wish as is referred to in subsection (5).
(7) The fact that action has been taken in
accordance with the order of a Court does not. without more.
prevent the doing or suffering of that action from
constituting the giving of a preference.
What "relevant
time" means in
sections 682 and
683.

684. (1) subject to subsection (3). the time at which a
company enters into a transaction at an undervalue is a
relevant time if the transaction is entered into at a time—

(a)

during the two years immediately
preceding the onset of insolvency:

(b)

of
an
the
making
between
administration application in respect of
the company and the makimng of an
administration order on the application:
or

(c)

between lodgement with the Court of a
copy of notice of intention to appoint an
administrator under
(i)

(holder of floating
section
charge may appoint
administrator): or

(ii)

section 541—(compdr.y or its
directors may appoint
administrator),

and the making
that section.

61--

an appointment under
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(2) Subject to subsection (3), the time at which a
company gives a preference is a relevant time if the
preference is given—
(a)

in the case of a preference given to a
person connected with the company
otherwise than as its employee—at a
time during the two years immediately
preceding the onset of insolvency;

(b)

in the case of a preference that is not a
transaction entered into at an
undervalue and is not so given—at a
time during the six months immediately
preceding the onset of insolvency;

(c)

at a time between the making of an
administration application in respect of
the company and the making of an
administration order on the application;
or

(d)

at a time between lodgement with the
Court of a copy of notice of intention to
appoint an administrator under—
(i)

section 534 (holder of floating
charge may appoint
administrator); or

(ii)

section 541 (company or its
directors may appoint
administrator),

and the making of an appointment under
that section.
(3) If a company enters into a transaction at an
undervalue at a time referred to in subsection (1)(a), or gives
a preference at a time referred to in subsection (2)(a) or (b),
that time is a relevant time for the purposes of section 682 or
683 only if the company-
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(a)

is at that time unable to pay its debts; . or

(b)

becomes unable to pay its debts in
consequence of the transaction or
preference.

(4) In the absence of evidence to the contrary, the
conditions in subsection (3) are presumed to exist if—
(a)

the transaction at undervalue is entered
into with; or

(b)

the preference is given to,

a person who is connected with the company.
(5) For the purposes of subsections (1) and (2),
the onset of insolvency is—
(a)

if section 682 or 683 applies because an
administrator of a company has been
appointed by an administration order—
the date on which the administration
application is made;

(b) if section 682 or 683 applies because an
administratcir of a company is appointed
under section 534 or 541 following
lodging with the Court of a copy of a
notice of intention to appoint under that
section—the date on which the copy of
the notice is lodged;
(c)

if section 682 or 683 applies because an
administrator of a company is appointed
otherwise than as referred to in
paragraph (a) or (b)—the date on which
the appointment takes effect;

(d)

if section 682 or 683 applies because a
liquidator is appointed in respect of the
company, either following conversion
of administration into liquidation or at
the time when the appointment of an
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administrator ends—the date on which
the company entered administration (or,
if relevant, the date on which the
application for the administration order
was made or a copy of the notice of
intention to appoint was lodged); and
(e) if section 682 or 683 applies because a
liquidator is appointed in respect of the
company—the date of the
commencement of the liquidation.
Orders under
sections 682 and
683: ancillary
provisions.

685. (1) An order under section 682 (power of the
Court to set aside transaction that is undervalue) or section
683 (power of the Court to void preference) with respect to a
transaction or preference entered into or given by a company
may, subject to subsection (2)(a)

require property transferred as part of
the transaction, or in connection with
the giving of the preference, to be
vested in the company;

(b)

require the property to be so vested if it
represents the application either of the
proceeds of sale of property so
transferred or of money so transferred;

(c)

release or discharge (in whole or in
part) any security given by the
company;

(d)

require any person to pay, in respect of
benefits received from the company,
such amounts to the relevant officeholder as the Court may specify;

(e)

provide for any surety or guarantor
whose obligations to a person were
released or discharged (in whole or in
part) under the transaction, or by the
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giving of the preference, to be subject to
such new or revived obligations to the
person as the Court considers
appropriate;
(t) provide—
(i)

for security to be provided for the
discharge of an obligation
imposed by or arising under the
order;

(ii)

for such an obligation to be
charged on specified property; and

(iii) for the security or charge to have
the same priority as a security or
charge released or discharged (in
whole or in part) under the
transaction or by the giving of the
preference; and
(g

)

provide for the extent to which a person
whose property is vested by the order in
the company, or on whom obligations
are imposed by the order, is to be able
to prove in the liquidation of the
company for debts or other liabilities
that arose from, or were released or
discharged (in whole or in part) under
or by, the transaction or the giving of
the preference.

(3) An order under section 682 or 683 may affect
the property of, or impose an obligation on, a person
whether or not the person is the one with whom the relevant
company entered into the transaction, or the person to whom
the preference was given.
(4) However, in making such an order, the Court
shall ensure that the order—
(a) does not detrimentally affect an interest
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in property that—
(i) was acquired from a person other
than the company; and
(ii) was acquired in good faith and for
value,
or detrimentally affect any interest that
is derived from such an interest; and
(b) does not require a person who received
a benefit from the transaction or
preference in good faith and for value to
pay an amount to the relevant officeholder, unless(i) the person was a party to the
transaction; or
(ii) the payment is to be in respect of a
preference given to that person at
a time when the person was a
creditor of the company.
(5) If a person has acquired an interest in property
from a person other than the relevant company, or has
received a benefit from the transaction or preference and, at
the time of the acquisition or receipt, the person—
(a) had notice of the relevant surrounding
circumstances and of the relevant
proceedings; or
(b) was connected with, or was an associate
of, either the relevant company or the
person with whom that company
entered into the transaction or to whom
that company gave the preference,
the interest is, for the purposes of paragraph (a) or paragraph
(b) of subsection (4), presumed to have been acquired, or the
benefit to have been received, otherwise than in good faith.
(6) For the purposes of subsection (5)(a), dig
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relevant surrounding circumstances, in relation to a
company, are—
(a)

the fact that the company entered into
the transaction at an undervalue; or

(b)

the circumstances that amounted to the
giving of the preference by that
company,

and subsections (7) to (9) have effect to determine whether,
for those purposes, a person has notice of the relevant
proceedings.
(7) If section 682 or 683 applies because a
company has entered administration, a person has notice of
the relevant proceedings if the person has notice that—
(a)

an administration application has been
made;

(b)

an administration order has been made;

(c)

a copy of a notice of intention to
appoint an administrator under section
534 or 541 has been lodged with the
Court; or

(d)

notice of the appointment of an
administrator has been lodged under
section 537 (notice of appointment to be
given to the Court) or section 548
(powers of the Court on hearing of
application).

(8) If section 683 or 684 applies because a
liquidator had been appointed in respect of the company at
the time when the appointment of an administrator of the
company ended, a person has notice of the relevant
proceedings if the person has notice that—

(a) an administration application has been
made;
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(b)

an administration order has been made;

(c)

a copy of a notice of intention to
appoint an administrator under section
534 has been lodged with the Court;

(d)

notice of the appointment of an
administrator has been lodged under
section 537 or 548; or

(e)

the company is in liquidation.

(9) If section 682 or 683 applies because a
liquidator has been appointed in respect of the company at
any other time, a person has notice of the relevant
proceedings if the person has notice—
(a) in a case where a liquidation order has
been made in respect of the company—
(i)

of the fact that an applicatidn for
the appointment of the liquidator
was made; or

(ii)

of the fact that the company is in
liquidation; and

(b) in any other case—of the fact that the
company is in liquidation.
(10) Nothing in this section or sections 682 to 684
affects the availability of any other remedy, even in relation
to a transaction or preference that the company had no
power to enter into or give.
(11) Nothing in subsection (1) limits the Court's
powers under sections 682(4) and 683(3).
Power of the
Court to set aside
certain
extortionate credit
transactions.

686. (1) This section applies to a transaction to which a
company is, or has been, a party to a transaction for, or
involving, the provision of credit to the company.
(2) The relevant office-holder may apply to the
Court for an order under subsection (3) if of the view that
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such a transaction—
(a)

is or was extortionate; and

(b)

was entered into during the three years
immediately preceding the date on
entered
company
the
which
administration or on which a liquidator
was appointed in respect of the
company.

(3) If, on the hearing of an application made under
subsection (2), the Court is satisfied that the transaction is or
was extortionate and was entered into within the period
referred to in paragraph (b) of that subsection, it shall make
one or more of the following orders:
(a)

an order setting aside the whole or part
of an obligation created by the
transaction;

(b)

an order otherwise varying the terms of
the transaction or varying the terms on
which any security for the purposes of
the transaction is held;

(c)

an order requiring a person who is or
was a party to the transaction to pay to
the relevant office-holder any amounts
paid to that person by the company in
accordance with the transaction;

(d)

an order requiring a person to surrender
to the office-holder property held by the
person as security for the purposes of
the transaction;

(e)

an order directing accounts to be taken
between specified persons.

(4) For the purposes of this section, a transaction
is extortionate if, having regard to the risk accepted by the
person providing the credit-
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(a) the terms of it are or were such as to
require grossly exorbitant payments to
be made (whether unconditionally or in
certain contingencies) in respect of the
provision of the credit; or
(b) it otherwise grossly contravened
ordinary principles of fair dealing.
(5) A transaction with respect to which an
application is made under subsection (2) is, in the absence of
evidence to the contrary, presumed to be or to have been
extortionate.
(6) The powers conferred by this section are
exercisable in relation to a transaction concurrently with any
powers exercisable in relation to the transaction as one at an
undervalue.
Circumstances in
which floating
charge on
company's
undertaking or
property to be
invalid.

687. (1) Except as otherwise provided by this section, a
floating charge on the company's undertaking or property
created at a relevant time is invalid except to the extent of
the aggregate of—
(a) an amount equal to the value of so much
of the consideration for the creation of
the charge as consists of money paid, or
goods or services supplied, to the
company at the same time as, or after,
the creation of the charge;
(b) an amount equal to the value of so much
of that consideration as consists of the
discharge or reduction, at the same time
as, or after, the creation of the charge.
of any debt of the company; and
(c) the amount of such interest (if any) as is
payable on the amount referred to it
paragraph (a) or (b) in accordance witl
an agreement under which the mone:
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was so paid, the goods or services were
so supplied or the debt was so
discharged or reduced.
(2) Subject to subsection (3), the time at which a
floating charge is created by a company is a relevant time
for the purposes of this section if the charge is created—
(a)

in the case of a charge which is created
in .favour of a person who is connected
with the company—within the two
years immediately preceding the onset
of insolvency;

(b)

in the case of a charge that is created in
favour of any other person—at a time
within the twelve months ending with
the onset of insolvency;

(c)

in either case—at a time between the
making of an administration application
in respect of the company and the
making of an administration order on
that application; or

(d)

in either case—at a time between
lodging with the Court of a copy of
notice of intention to appoint an
administrator under section 534 or 541
and the making of an appointment under
that section.

(3) If a company creates a floating charge at a
time referred to in subsection (2)(b) and the person in favour
of whom the charge is created is not connected with the
company, that time is not a relevant time for the purposes of
this section unless the company—
(a)

is at that time unable to pay its debts; or

(b)

becomes unable to pay its debts in
consequence of the transaction under
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which the charge is created.
(4) For the purposes of subsection (3), the onset of
insolvency is—
(a)

if this section applies because an
administrator of a company is appointed
by an administration order--the date on
which the administration Application is
made;

(b)

if this section applies because an
administrator of a company is appointed
under section 534 or 541 following
lodgement with-the Court of a copy of
notice of intention to appoint under that
section—the date on which the copy of
the notice is lodged;

(c)

if this section applies because an
administrator of a company is appointed
otherwise than as referred to in
paragraph (a) or (b)—the date on which
the appointment takes effect; and

(d)

if this section applies because a
liquidator has been appointed in respect
of a company—the date of the
commencement of the liquidation.

(5) For the purposes of subsection (1)(a), the
value of any goods or services supplied as consideration for
a floating charge is the amount in money that, at the time
they were supplied, could reasonably have been expected to
be obtained for supplying the goods or services in the
ordinary course of business and on the same terms (apart
from the consideration) as those on which they were
supplied to the company.
Lien in respect of
company's
documents

688. (1) This section applies to a company that is under
administration or in liquidation.
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(2) A lien or other right to retain possession of
any of the documents of the company is unenforceable to the
extent that its enforcement would deny possession of any of
the documents to the relevant office-holder.
(3) Subsection (2) does not apply to a lien on
documents that confer a title to property and are held as
such.

Supply of utility
services to
companies in
liquidation or
under
administration,
etc.

689. (1) This section applies to a company—
(a)

that is under administration or in
liquidation; or

(b)

in respect of which a moratorium or
voluntary arrangement under Part IX
has effect.

(2) In this section, "relevant officer-holder", in
relation to a company in respect of which a moratorium or
voluntary arrangement under Part IX has effect, means the
supervisor or provisional supervisor.
(3) If, after the effective date, a request is made by
or with the consent of the relevant office-holder for the
supply to the company of any of the supplies specified in
subsection (4), the supplier—
(a)

may make it a condition of the supply
that that office-holder personally
guarantees the payment of any charges
in respect of the supply; but

(b)

may not make it a condition for the
supply, or take any action that has the
effect of making it a condition for
making the supply, that any outstanding
charges in respect of a supply made to
the company before the effective date
must be paid.

(3) The supplies referred to in subsection (2)
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are—
(a)

a supply of gas by a gas supplier;

(b)

a supply of electricity by an electricity
supplier;

(b) a supply of water by a water supplier;
and
(d)

a supply of communications services by
a
provider
of
a
public
telecommunication
or
electronic
communications service.

(4) For the purposes of this section, "the effective
date" is whichever of the following dates is applicable to the
company:

Appointment of
administrative
receiver in respect
of company
prohibited.

(a)

the date on which the company entered
administration;

(b)

the date on which the liquidation of the
company commenced;

(c)

the date on which the moratorium or
voluntary arrangement took effect.

690. (1) In this section, "administrative receiver", in
relation to a company, means—
(a)

a receiver or manager of the whole (or
substantially the whole) of the
company's property appointed by or on
behalf of the holders of any debentures
of the company secured by a charge
which, as created, was a floating charge,
or by such a charge and one or more
other securities; or

(b)

a person who would be such a receiver
or manager but for the appointment of
some other person as the receiver of
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part of the company's property.
(2) The holder of a floating charge in respect of a
company's property may not appoint an administrative
receiver of the company.
(3) An appointment made in contravention of
subsection (2) is void.
(4) This section does not apply to the holder of a
floating charge that was created before the commencement
of this section or to an appointment of an administrative
receiver made before that commencement.
(5) This section applies despite any provision of
an agreement or document that purports to empower a
person to appoint an administrative receiver (by whatever
name).
(6) This section is subject to the exceptions (if
any) prescribed by the insolvency regulations for the
purposes of this section.

PART XI—LEGAL PROCEEDINGS UNDER THIS ACT

Division 1—General provisions relating to legal proceedings under the
Act
Enforcement of
company's
obligations to
lodge documents
with, or give
notice to, the
Registrar of
Companies.

691. (1) If a company has failed to comply with a
requirement under this Act—
(a)

to lodge a document with the Registrar
for registration; or

(b)

to give notice to the Registrar of any
matter,

the Registrar, or any member or creditor of the company,
may give notice to the company requiring it to comply with
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the requirement.
(2) If the company fails to comply with the
requirement within fourteen days after service of the notice,
the Registrar, or any member or creditor of the company,
may apply to the Court for an order under subsection (3).
(3) On the hearing of an application made under
subsection (2), the Court shall, if satisfied the company has
failed to comply with the requirement, make an order
directing it do so within such period as is specified in the
order.
(4) The company is entitled to be served with a
copy of the application and to appear and be heard at the
hearing of the application as respondent.
(5) The Court's order may provide that all costs of
or incidental to the application are to be borne by the
company or by any of its officers who are responsible for the
failure.
(6) This section does not affect the operation of
any other enactment that provides for penalties to be
imposed on a company or its officers for such a failure.
Power of the
Court to grant
injunctions in
certain cases.

692. (1) The Official Receiver, or a person who claims
to have been, to be or to be about to be adversely affected—
(a)

by the past or continuing conduct of, or
by a threat to engage in conduct made
by, a person referred to in subsection
(2); or

(b)

by the past or continuing refusal or
failure, or by a threatened refusal or
failure, of a person do an act or thing
that the person is required by this Act to
do,

may apply to the Court to grant an injunction under
subsection (2) or (3).
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(2) If, on the hearing of an application under
subsection (1), the Court is satisfied that a person has
engaged, is engaging or has threatened to engage in conduct
that constituted, constitutes or would constitute—
(a)

a contravention of, or a failure to
comply with, this Act;

(b)

attempting to contravene, or fail to
comply with, this Act;

(c)

or
counselling
aiding,
abetting,
procuring a person to contravene, or fail
to comply with, this Act;

(d)

inducing or attempting to induce,
whether by threats, promises or
otherwise, a person to contravene or fail
to comply with this Act;

(e)

being in any way (directly or indirectly)
knowingly concerned in, or party to, a
contravention of, or a failure to comply
with, this Act by another person; or

(f)

conspiring with other persons to
contravene or fail to comply with this
Act,

the Court may grant an injunction, on such terms as it
considers just, restraining the person from engaging in the
conduct and, if in the opinion of the Court it is desirable to
do so, requiring the person to do any specified act or thing.
(3) If a person has refused or failed, is refusing or
failing, or is proposing to refuse or fail, to do an act or thing
that the person is required by this Act to do, the Court may,
on hearing of an application under subsection (1), grant an
injunction, on such terms as the Court considers appropriate,
requiring the person to do that act or thing.
(4) If, it seems to the Court desirable to do so, it

may grant an interim injunction pending determination of an
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application made under subsection (1).
(5) The Court may at any time discharge or vary
an injunction granted under subsection (2), (3) or (4).
(6) The power of the Court to grant an injunction
restraining a person from engaging in conduct may be
exercised—
(a)

whether or not it appears to the Court
that the person intends to engage again,
or to continue to engage, in conduct of
that kind;

(b)

whether or not the person has previously
engaged in conduct of that kind; and

(c)

whether or not there is an imminent
danger of substantial damage to any
person if the first-mentioned person
engages in conduct of that kind.

(7) The power of the Court to grant an injunction
requiring a person to do an act or thing may be exercised—
(a)

whether or not it appears to the Court
that the person intends to refuse or fail
again, or to continue to refuse or fail, to
do that act or thing;

(b)

whether or not the person has previously
refused or failed to do that act or thing;
and

(c)

whether or not there is an imminent
danger of substantial loss or damage to
any other person if the person refuses or
fails to do that act or thing.

(8) The Court may not require an applicant under
this section or any other person to give an undertaking as to
damages as a condition of granting an interim injunction.
(9) In dealing with an application under this
section for the grant of an injunction restraining a person
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from engaging in particular conduct, or requiring a perain to
do a particular act or thing, the Court may, either in addition
to or instead of, granting an injunction, order that person to
pay damages to the applicant or to any other person.
(10) Subsection (9) applies to an application made
by the Official Receiver only if, and to the extent that, the
Official Receiver has made the application for the benefit of
another person who has sustained loss or damage in
consequence of the conduct, or the refusal or failure, of the
person to do the particular act or thing concerned.
Liability of
officers who are
in default.

693. (1) If a provision of this Act provides that an
officer of a company who is in default commits an offence,
the officer commits the offence only if the officer—
(a)

authorises or permits;

(b)

participates in; or

(c)

fails to take all reasonable steps to
prevent,

the contravention of the act or conduct, or the failure to
comply with the requirement, that constitutes the offence.
(2) If a company is an officer of another company,
the first-mentioned company commits an offence as an
officer in default only if at least one of its officers is in
default.
(3) If a company that is an officer of another
company commits an offence because of subsection (2), the
officer in default also commits the offence and is liable to be
proceeded against and punished accordingly.
Offences by
bodies corporate.

694. (1) If—
(a) a body corporate commits an offence to
which this section applies; and
(b) the offence is proved to have been
committed with the consent or
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connivance of, or to be attributable to
neglect on the part of, an officer of the
body corporate ot any person purporting
to act as such,
the officer or person also commits an offence and is liable to
be prosecuted for that offence and, if found guilty, to be
punished for it to the same extent as the body corporate.
(2) An officer of a body corporate, or a person
purporting to act as such an officer, may be prosecuted for
an offence under subsection (1) even if the body corporate is
not prosecuted for the offence from which that offence is
derived.
(3) If the affairs of a body corporate are managed
by its members, subsection (1) applies in relation to the acts
and omissions of a member in connection with the member's
management functions as if the member were an officer of
the body corporate.
Admissibility in
evidence of
statement
prepared for
purpose of
provision of this
Act or the
insolvency
regulations.

695. (1) In any proceedings (whether or not under this
Act)—
(a)

a statement of the financial position or
affairs of a bankrupt, company or other
person prepared for the purpose of any
provision of this Act; and

(b) any other statement made for the
purpose of complying with a
requirement imposed by or under any
such provision or by or under the
insolvency regulations,
may be used in evidence against any person making or
concurring in making the statement.
(2) However, in criminal proceedings in which
any such person is charged with an offence to which this
subsection applies—
(a) evidence relating to the statement may
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not be adduced, and
(b) questions relating to it may not be
asked,
by or on behalf of the prosecution, unless evidence relating
to it is adduced, or a question relating to it is asked, in the
proceedings by or on behalf of that person.
(3) Subsection (2) applies to all offences other
than—
(a) an offence under—
Cap. 63

(i)

section 107 of the Penal Code
(perjury and subornation of
perjury); or

(ii)

section 114 of that Code (false
swearing); or

(b) an offence designated by the insolvency
regulations for the purposes of this
section.
Legal proceeaing
under this Act not
to be invalidated
or set because of
a defect unless
person
detrimentally
affected.

696. (1) A proceeding under this Act may not be
invalidated or set aside for a defect (including a
misdescription, misnomer or omission) in a step that is
required to be taken as part of, or in connection with, the
proceeding, unless a person is detrimentally affected by the
defect.
(2) The Court may order the defect to be
corrected, and may order the proceeding to continue, on such
terms as it considers appropriate in the interests of everyone
who has an interest in the proceeding.

Power to make
insolvency
procedure rules.

697. (1) The Rules Committee, with the addition of the
Official Receiver, may make rules providing for either or
both of the following:
(a) the procedure of the Court under this
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Act;
(b) appeals to the Court of Appeal from
decisions of the Court under this Act.
(2) Matters that may be dealt with by the rules
include the following:
(a) how proceedings may be commenced;
(b) where proceedings may be commenced;
(c) the forms to be used in proceedings;
(d) the service or issue of documents
relating to proceedings;
(e) the amendment of defects and errors in
proceedings;
(f) how evidence may be given in
proceedings;
(g) how the identity of persons who are
parties to, or involved in, proceedings
must be proved;
(h) how witnesses in the proceedings are
summoned and documents served or
issued in the proceedings may be
discovered;
(i) the right of creditors and other persons
to appear in proceedings, and the
procedure to be followed in the absence
of creditors or other persons;
the notices that must be given in
connection with proceedings, and who
must give them and to whom;
the manner of advertising proceedings;
the consolidation of proceedings;
the substitution of parties to
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proceedings;
authorising
the
continuation
of
proceedings after the death of a debtor
who is a party to proceedings;
authorising proceedings to be begun
against one or more partners of a
business partnership without including
the others, and providing for the
disclosure of the other partners;
the scale of costs of advocates and
others in proceedings;
the award of costs and when security for
costs must be given;
the execution of processes and the
enforcement of orders under this Act;
the deadline for appealing to the Court
of Appeal and how the appeal must be
brought.
Division 2—Appeals and reviews, etc.
Power of the
Court to review,
rescind or vary
order made under
this Act.

698. The Court may review, rescind, or vary any order
of the Court under this Act.

Right of appeal to
Court of Appeal.

699. (1) Any person dissatisfied with a decision of the
Court under this Act may appeal to the Court of Appeal
against the decision.
(2) Except as otherwise expressly provided by this
Act, a notice of appeal does not halt proceedings under the
decision under appeal unless the Court or the Court of
Appeal makes an order halting the proceedings.
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bankruptcy,
liquidation or
administration
pending
determination of
appeal.
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700. (1) If an appeal has been lodged against a
bankruptcy order or an order for the liquidation or
administration of a company, any interested person may
apply to the Court or the Court of Appeal for an order
suspending the order until the appeal is decided.
(2) The Court or Court of Appeal may suspend the
order on such terms as it considers apprc,- Ltte, including
terms as to anything done or decided, or that ought to have
been done or decided, by any person in the period between
the order and the order suspending it.
(3) The Court or the Court of Appeal may, at any
time, make such order as it considers appropriate to deal
with anything done, or any matter decided, or that should
have been done or decided, by any person during the period
between the commencement of the bankruptcy, liquidation
or administration and the date when the appeal is decided
if—
(a)

the
bankruptcy,
liquidation
or
administration order has been suspended
and the appeal fails; or

(b)

the bankruptcy order, liquidation order
or administration order has not been
suspended and the appeal succeeds.

PART XII—ADMINISTRATION OF THIS ACT

Division 1—Official Receiver and Deputy Official Receivers
Appointment of
Official Receiver
and others.

701. (1) The Cabinet Secretary shall, as and when
necessary, appoint suitably qualified persons to the
positions of-
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(a)

Official Receiver; and

(b)

one or more Deputy Official Receivers.

(2) The Official Receiver and the Deputy Official
Receivers are officers of the Court.
(3) In performing their duties and exercising their
powers, the Deputy Official Receivers are subject to the
control and direction of the Official Receiver.
(4) Subject to this Act, the Official Receiver
holds office for such period, not exceeding seven years, as
is specified in the document of his or her appointment and
is eligible for re-appointment.
(5) A person is not qualified for appointment as
Official Receiver or Deputy Official Receiver unless the
person is an advocate, a registered accountant or a
chartered public secretary.
(6) A person is not eligible for appointment as
Official Receiver or Deputy Official Receiver if—
(a) the person—
(i)

is an undischarged bankrupt or
has entered into a deed of
composition under Division 24 of
Part III;

(ii)

has entered into a voluntary
arrangement under Division 1 of
Part IV that has not ended;

(ii) is subject to a summary
instalment order imposed under
Division 2 of that Part;
(iv) is subject to the no-assets
procedure under Division 3 of
that Part; or
(v)

is subject to an order
disqualifying the person from
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being a director of a company;
(b)

is convicted of offence punishable by
imprisonment for a term of two years
or more;

(c)

is a member of the Parliament.

(7) The Official Receiver and a Deputy Official
Receiver are entitled to such remuneration and benefits as
may be determined by the Salaries and Remuneration
Commission from time to time.
(8) A person holding office as Official Receiver
or Deputy Official Receiver immediately before the
commencement of this Division continues to hold that
office under this Act on the same terms as those subject to
which the person held the office immediately before that
commencement.
Deputy Official
Receiver may act
on behalf of
Official Receiver.

702. A Deputy Official Receiver may act for, or in the
place of, the Official Receiver or another Deputy Official
Receiver, and in that capacity has all the authority and
powers of the Official Receiver or Deputy Official
Receiver for whom, or in whose place, he or she acts.

Incorporation of
Official Receiver
as a corporation
sole.

703. (1) The Official Receiver is, for the purpose of
performing the functions imposed and exercising the
powers to be conferred on the Official Receiver by or under
this or any other Act, incorporated as a corporation sole
with the corporate name "Official Receiver in Insolvency".
(2) As a corporation sole, the Official Receiver—
(a)

has perpetual succession;

(b)

is required to have an official seal;

(c)

may bring proceedings, and be
proceeded against in the Official
Receiver's corporate name;

(d)

subject to this Act, may acquire, hold
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and dispose of and otherwise deal with
real and personal property;
(e) may do and be subjected to all other
things that a body corporate may, by
law, do and be subjected to and that are
necessary for or incidental to the
performance of the Official Receiver's
functions.
- (3) The Official Receiver may not employ staff,
but the Cabinet Secretary may, subject to the approval of
the National Treasury as to numbers and remuneration,
appoint public officers to assist the Official Receiver and
Deputy Official Receiver in performing their functions.
(4) All courts and persons acting judicially:
(a)

shall take judicial notice of the seal of
the corporation sole that has been
affixed to any instrument or document;
and

(b)

shall, in the absence of evidence to the
contrary, presume that the seal was
properly affixed.

(5 ) The Official Receiver may—
(a) administer oaths and take statutory
declarations; and
(b)

Vacation of office
by Official
Receiver and
Deputy Official
Receiver.

appear in relevant legal proceedings
and conduct examinations of persons
in the course of those proceedings.

704. (1) The office of Official Receiver or Deputy
Official Receiver becomes vacant if—
(a)

the person dies;

(b) the person's term of office expires
without the person being reappointed;
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(c)

the person resigns the office by letter
in writing addressed to the Cabinet
Secretary and the Cabinet Secretary
accepts the resignation;

(d)

a bankruptcy order is made in respect
of the person, the person enters into a
voluntary arrangement under Division
1 of Part IV, or the person becomes
subject to a summary instalment order
or the no-assets procedure, under that
Part, or becomes subject to an order
disqualifying the person from holding
office as a director of a company or a
liability
partner of a
limited
partnership;

(e)

the person is convicted of offence
punishable by imprisonment for a.term
of two years or more;

(f)

the person is nominated for election as
a member of the Parliament;

(g)

the person engages in any paid
employment outside the duties of the
office; or

(h)

the person is removed from office
under subsection (2).

(2) The Cabinet Secretary may remove from
office a person holding the office of Official Receiver or
Deputy Official Receiver if satisfied on reasonable grounds
that the person is not or is no longer competent to perform
the functions of that office or is guilty of misconduct in
performing those functions.
(3) The Cabinet Secretary may exercise the
power conferred by subsection (2) only after giving the
person an opportunity to be . heard and to make

representations on the matter.
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(4) As soon as practicable after a vacancy occurs
in the office of Official Receiver or Deputy Official
Receiver, the Cabinet Secretary shall appoint a suitably
qualified person to fill the vacancy.
Protection of
Official Receiver
and Deputy
Official Receivers
from liability.

705. Neither the Official Receiver nor a Deputy
Official Receiver is liable in civil proceedings for any act
that the Official Receiver or Deputy Official Receiver has
done or omitted to do for the purpose of performing or
exercising in good faith any function or power imposed or
conferred on the Official Receiver or a Deputy Official
Receiver by or under this Act or any other written law.

Official Receiver
and Deputy
Official Receivers
may charge fees.

706. (1) The Official Receiver and Deputy Official
Receivers may charge fees for performing their official
functions, and exercising their official powers, at the rates
(if any) prescribed by the insolvency regulations.
(2) The Official Receiver shall ensure that all
fees charged under subsection (1) that are paid to or
recovered by the Official Receiver or a Deputy Official
Receiver are paid into the Insolvency Services Account.

Rates of Official
Receiver's fees.

707. (1) The insolvency regulations may fix or
prescribe the amount or rates of fees chargeable under
section 706.
(2) Those regulations may, for example,
prescribe—
(a)

hourly or other rates;

(b)

different rates for work done in the
bankruptcy by different classes of
persons;

(c)

rates by reference to the net value of
the assets realised by the Official
Receiver together with other amounts
as may be specified;
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Insolvency
Services Account
to be established
and maintained.

963.

(d)

rates for the performance of particular
functions or the exercise of particular
powers;

(e)

rates by reference to any other criteria
that may be specified.

708. (1) The Official Receiver shall establish in the
Central Bank of Kenya an account, to be called the
"Insolvency Services Account".
(2) The Official Receiver shall pay into the
Insolvency Services Account all money received or
recovered by the Official Receiver in the performance and
exercise of the Official Receiver's functions and powers
under this Act.
(3) There is payable from the Insolvency
Services Account any money due to creditors and
contributories under this Act that the Official Receiver has
received or recovered in the course of performing or
exercising the Official Receiver's functions and powers
under this Act.

Cap. 167
Official Receiver
to pay certain
unclaimed
dividends and
undistributed
balances into
Insolvency
Services Account.

(4) Any money held in the Insolvency Services
Account that is not immediately required for the purposes
of making payments under subsection (3) may be invested
in any investments in which a trustee can invest money in
accordance with the Trustee Act
709. The Official Receiver shall from time to time pay
into the Consolidated Fund out of the Insolvency Services
Account so much of the amounts standing to the credit of
that Account as represents—
(a)

dividends which were declared before
such date as the National Treasury may
from time to time determine and have
not been claimed; and

(b) balances ascertained before that date
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that are too small to be divided among
the persons that may otherwise be
entitled to them.
Division 2—Public registers relating to bankrupts and others
Application of
Division 2.

710. This Division applies to a public register
established under section 47, 336 or 349.

Official Receiver
to ensure access to
public registers.

711. (1) The Official Receiver shall ensure that all
public registers are available for access and inspection by
members of the public during the Official Receiver's
ordinary business hours.
(2) However, the Official Receiver may refftse
access to a public register or suspend the operation 91 a
public register, wholly or partly—

Purposes of public
registers.

(a)

if the Official Receiver considers thkt it
is not practical to provide access to the
register; or

(b)

for any other reason that is prescribed
by the insolvency regulations for the
purposes of this section.

712. (1) The public register kept under section 47
has—

(a) the

purpose of providing information
about bankrupts and discharged
bankrupts; and

(b)

the further . purposes specified in
subsection (4).

(2) The public register kept under section 336
has
(a) the purpose of providing information
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about persons subject to a current
summary instalment order; and
(b) the further purposes set out in
subsection (4).
(3) The public register kept under section 349
(a) the purpose of providing information
about persons currently admitted to the
no asset procedure and persons
discharged from that procedure under
section 358; and
(b) the further purposes set out in
subsection (4).
(4) The further purposes of the public registers
(a) to facilitate the compliance, audit, and
other supporting and administrative
functions of the Official Receiver, the
Cabinet Secretary, the Court or any
other person under this Act or any
other written law;
•
(b) to facilitate the enforcement functions
and the exercise of the powers of the
Official Receiver, the Cabinet
Secretary, the Court, of any other
person under this Act or any other
enactment; and
(c) to provide statistical information and
information for research purposes in
relation to bankruptcy, summary
instalment orders and the no asset
procedure.

General

information to be

713. (1) The Official Receiver shall ensure that the
public registers contain the prescribed information in

966
included in public
registers.
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respect of the following persons:
(a)

a person who is or has been bankrupt;

(b)

a person who is subject to a current
summary instalment order;

(c)

a person who is currently admitted to
the no asset procedure, or who has
been discharged from that procedure
under section 358.

(2) The prescribed information for the purposes
of subsection (1) is the following:
(a) the person's full name;
(b) whether the person—
(i)

is currently bankrupt, or has been
discharged from bankruptcy;

(ii)

is subject to a current summary
instalment order; or

(iii) is currently admitted to the no
asset procedure, or has been
discharged from the no asset
procedure under section 358;
(c) the bankruptcy, summary instalment
order, or no asset procedure number (if
any);
(d) the person's address as contained in(i)

a statement of the person's
financial position;

(ii)

an application for a bankruptcy
order in respect of the person;

(iii) an application for a summary
instalment order in respect of the
person; or
(iv) an application by the person for
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admission to the no asset
procedure;
(e)

if the person has notified the Official
Receiver of a change of address—that
address;

(f)

if the person has been adjudged
bankrupt on a creditor's application—
the person's address as contained in the
application;

(g)

the person's occupation and current
employment status, if known;

(h)

if a bankruptcy order has been made in
respect of the person—the time and
date of the on which the order was
made;

(i)

if the person is admitted to the no asset
procedure—the date of that admission;

(j)

if the person is discharged from the no
asset procedure under section 358—the
date when the person was so
discharged;

(k)

if the person is a discharged
bankrupt—the date, type, and
conditions (if any) of discharge;

(1) if the bankruptcy has been annulled—
the provision of this Act under which it
was annulled;
(m) if the Court has refused to discharge
the person from bankruptcy—details of
the refusal;
(n)

if the Court has suspended the person's
discharge from bankruptcy—details of
the suspension;

(o) in the case of a person subject to a
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current summary instalment order—the
full name and business postal address
of the supervisor;

(p)

any other information or documents
prescribed by the insolvency
regulations for the purposes of this
section.

(2) Subject to sections 711(2) and 716(1), the
Official Receiver shall ensure that information kept in a
public register is readily available for inspection by
members of the public during the Official Receiver's
ordinary business hours.
(3) The Official Receiver shall ensure that a
public register does not contain information relating to a
person whose bankruptcy was annulled under section
271(2)(a) or 272(2)(a), and the bankruptcy that was so
annulled does not count for the purposes of section 714.
(4) The Official Receiver shall ensure that all
information relating to a person who has been adjudged
bankrupt and discharged from bankruptcy is removed from
the public register kept under section 47 as soon as
practicable after—
(a)

the expiry of four years after the date
of discharge; but

(b)

in the case of a conditional discharge—
the expiry of four years after the
discharge becomes unconditional.

(5) The Official Receiver shall ensure that all
information relating to a person who has been admitted to
the no-asset procedure is removed from the public register
kept under section 349 as soon as practicable after—
(a)

the expiry of four years after the date
of discharge under section 358; or

(b)

the person's participation in the
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procedure is terminated in accordance
with section 353(a), (c) or (d).
(6) The Official Receiver shall ensure that all
information relating to a person who has been adjudged
bankrupt but whose bankruptcy has been annulled under
section 271(2)(b) or (c) or section 272(2)(b) or (c) is
removed from the public register kept under section 47 as
soon as practicable after the expiry of seven years from the
commencement of the bankruptcy.
Information kept
indefinitely on
public register after
multiple insolvency
events.

714. (1) If a person—
(a)

is or has been bankrupt on two or more
occasions; or

(b)

is or has been both bankrupt and
discharged from the no asset procedure
under section 358.

the Official Receiver shall ensure that information about
the person is not removed from a public register kept under
this Act.
(2) Section 713(4), (5) and (6) do not apply to
such a person.
(3) The Official Receiver shall ensure that the
relevant public register contains all of the information
required by this Act about such a person and each
insolvency event.

Cap. 53
Restricted
information that
may be included in
public register
relating to
bankruptcies.

(4) A bankruptcy under the repealed Bankruptcy
Act counts for the purposes of subsections (1) and (3).

715. (1) The public register kept under section 47 may
contain any or all of the documents set out in section 101
(creditors' right to inspect documents) in respect of a
bankrupt or former bankrupt.
(2) The Official Receiver shall ensure that a
person only has access to the documents contained in the
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public register under subsection (1) in respect of a bankrupt
or former bankrupt if the person would be entitled to
inspect those documents under section 101.
When Official
Receiver may omit,
remove, restrict
access to, or
amend, information
contained in a
public register.

716. (1) The Official Receiver may omit, remove, or
restrict access to information contained in a public register
in respect of a person if the Official Receiver considers that
the disclosure of the information via the public register
would be prejudicial to the person's safety or welfare or the
safety or welfare of the person's family.
(2) The Official Receiver may amend the
information contained in a public register in order to update
the information or correct any error in, or omission from,
the information.
(3) The Official Receiver may refuse to provide
access to any information in a public register if, in the
Official Receiver's opinion, it is impractical to provide the
volume of information requested.

Right of members
of public to inspect
registers.

717. (1) A person may inspect the public registers
only in accordance with this Act and such provisions (if
any) of the insolvency regulations as relate to the
inspection of the public registers.
(2) The public registers relating to bankruptcies,
summary instalment orders or the no-asset procedure may
be searched only by reference to the following criteria:
(a)

the bankruptcy number, summary
instalment order or no asset procedur ■
number;

(b)

the name, or•any part of the name of a
person;

(c)

insolvency status;

(d)

the date of the relevant bankruptcy
order, summary instalment order,
admission to the no asset procedure, or
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discharge;
(e) any combination of the criteria in
paragraphs (a)to (e);

(0

any other criteria prescribed by the
insolvency regulations.

(3) In subsection (2)(c), insolvency status means
that a person—
(a)

is currently bankrupt;

(b)

is subject to a current summary
instalment order;

(c)

is currently admitted to the no asset
procedure;

(d)

is a discharged bankrupt;

(e)

is discharged from the no asset
procedure in accordance with section
358;

(f)

is a discharged bankrupt who is subject
to conditions of discharge;

(g)

has been subject to a bankruptcy order
but the order has been annulled under
section 271(2)(a) or 272(2)(a);

(h)

has been subject to a bankruptcy order
but the order has been annulled under
section 271(2)(b) or (c) or 272(2)(b) or
(c); or

(i)

is subject to section 718 (which relates
to permanent retention of information
after multiple
on the
register
insolvency events).

(4) The public registers may be inspected—
(a) by a person, or by another person with
the consent of that person, for the
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purpose of searching for information
about that person;
(b) by a person for the purpose of
ascertaining whether another person is
bankrupt, is a discharged bankrupt, is
subject to a current summary
instalment order, is currently admitted
to the no asset procedure, or is
discharged from that procedure under
section 358;
(c) by a person for any purpose related
to(i)
(ii)

the bankruptcy of a person;
the making of a current summary
instalment order in respect of a
person; or

(iii) the admission of a person to the
no asset procedure;
(d) by a person for any of the purposes
specified in section 713(4)(a) or (b); or
(e) by a person for the purpose of
ascertaining whether section 714
applies to another person.
Information
contained in public
registers may be
used for statistical
or research
purposes.

Government and
Official Receiver
not liable for

718. Nothing in this Division prevents the use of
information contained in the public registers for statistical
or research purposes if the information—
(a)

does not identify anyone; and

(b)

is not published in any form that could
reasonably be expected to identify
anyone.

719. Neither the Government nor the Official Receiver
may be sued for any act or omission in relation to the
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omissions.
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maintenance of a public register under this Division done
or omitted to be done in good faith and with reasonable
care.

PART XIII—SUPPLEMENTARY PROVISIONS
Cross border
insolvency.

720. The United Nations Commission on International
Trade Law (Model Law on Cross-Border Insolvency) has the
force of law in Kenya in the form set out in the Fifth
Schedule.

Representation of
bodies corporate
at meetings.

721. (1) A body corporate that is a creditor or
debenture-holder may by resolution of its directors or other
governing body authorise a person or persons to act as its
representative or representatives—
(a)

at any meeting of the creditors of a
company held in accordance with this
Act or of the insolvency regulations; or

(b)

at any meeting of a company held in
accordance
with
the
provisions
contained in a debenture or trust deed.

(2) If the body corporate authorises only one
person, that person is entitled to exercise the same powers on
behalf of the body corporate as the body corporate could
exercise if it were a creditor or debenture-holder who is a
natural person.
(3) If the body corporate authorises more than one
person, any one of them is entitled to exercise the same
powers on behalf of the body corporate as the body corporate
could exercise if it were a creditor or debenture-holder who
is a natural person.
(4) If the body corporate authorises more than one
person and more than one of them purport to exercise a
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power under subsection (3)-

Courts, Official
Receiver and
others to publish
orders and
notices on their
respective
websites.

(a)

if they purport to exercise the power in
the same way—the power is treated as
exercised in that way; but

(b)

if they do not purport to exercise the
power in the same way—the power is
taken to have not been exercised.

722. (1) As soon as practicable after the Court has made
an order under a provision of this Act, the Registrar of the
Court shall publish on the Court's website a copy of the
order or a summary of its contents sufficient to inform
creditors and other interested persons of the effect of the
order.
(2) If the Official Receiver, an interim trustee or a
bankruptcy trustee is required to publish a notice under a
provision of this Act or takes a prescribed step in the
bankruptcy process relating a bankrupt, the Official
Receiver, interim trustee or bankruptcy trustee shall publish
a copy of the notice, or the prescribed details of the step
taken, on the website of the Official Receiver, interim trustee
or bankruptcy trustee.
(3) If a liquidator or provisional liquidator is
required to publish a notice under a provision of this Act or
takes a prescribed step in the liquidation process relating a
company that is in liquidation, the liquidator or provisional
liquidator shall publish a copy of the notice, or the prescribe('
details of the step taken, on the website of the liquidator or
provisional liquidator.

• (4) If an administrator is required to publish a

notice under a provision of this Act or takes a prescribed step
in the administration process relating a company that is
under administration, the administrator shall publish a copy
of the notice, or the prescribed details of the step taken, on
the website of the administrator.
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(5) In this section, "prescribed step" means a step
prescribed by the insolvency regulations for the purposes of
this section.
Official
Receiver,
bankruptcy
trustees,
liquidators and
administrators to
notify creditors
of prescribed
steps in the
insolvency
process.

723. (1) If an interim trustee or bankruptcy trustee takes
a prescribed step in the bankruptcy process relating a
bankrupt, that trustee shall, by notice, give to all creditors of
the bankrupt of whom that trustee is aware the prescribed
details of the step taken.
(2) If a liquidator or provisional liquidator takes a
prescribed`step in the liquidation process relating a company
that is in liquidation, the liquidator or provisional liquidator
shall, by notice, give to all creditors of the company of
whom the liquidator or provisional liquidator is aware the
prescribed details of the step taken.
(3) If an administrator takes a prescribed step in
the administration process relating a company that is under
administration, the administrator shall give, by notice, give
to all creditors of the company of whom the administrator is
aware the prescribed details of the step taken.
(5) A bankruptcy trustee, liquidator, provisional
liquidator or administrator who, without reasonable excuse,
fails to comply with a requirement of this section commits an
offence and on conviction is liable to a fine not exceeding
two hundred thousand shillings.
(6) In this section, "prescribed step" and "prescribed details" means a step or details prescribed by the
insolvency regulations for the purposes of this section.

Certain
transactions
relating to
bankrupt's estate
exempt from
stamp duty.

724. Stamp duty is not payable in respect of—
(a) any transfer or other document relating
solely to property that is comprised in a
bankrupt's estate and that, after the
execution of that document, is or
remains at law or in equity the property
of the bankrupt or of the bankruptcy
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trustee in respect of that estate; or
(b) any writ, order, certificate or other
instrument relating solely to the property
of a bankrupt or to any bankruptcy
proceedings.

Re-direction of
bankrupt's
correspondence.

725. (1) Ifla bankruptcy order has been made, the Court
may, from time to time, on the application of the Official
Receiver or of the bankruptcy trustee in respect of the
bankrupt's estate, order Posta Kenya to re-direct and send or
deliver to the Official Receiver or bankruptcy trustee or
otherwise any letter or postal packet that would otherwise be
sent or delivered by Posta Kenya to the bankrupt at such
place or places as may be specified in the order.
(2) An order under this section has effect for such
period, not exceeding three months, as may be specified in
the order.

Supply of utility
services to
bankrupts and
others.

726. (1) In this section—
(a)

"communications services" do not
include electronic communications
services to the extent that they are used
to broadcast or otherwise transmit
programme services; and

(b)

"the relevant office-holder" means the
Official Receiver, the bankruptcy
trustee, the interim trustee or the
supervisor of the voluntary arrangement,
whichever is applicable.

(2) This section applies to a person if—
(a) a bankruptcy order is made in respect of
the person, or an interim trustee is
appointed in respect of a person's
property;
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(b) the person is a bankrupt and a deed of
composition proposed by the person is
approved under Division 24 of Part III;
or
(c) a voluntary arrangement proposed by the
person is approved under Division 1 of
Part IV.
(3) For the purposes of this section, the effective
(a)

in the case of a person referred to in
subsection (2)(a)—the date of the order
or appointment;
(b) in the case of a bankrupt referred to in
subsection (2)(b)—the date on which the
deed is approved; and
(c) in the case of person referred to in
subsection (2)—the date on which the
arrangement is approved.
(4) If, after the effective date, a complying request
is made for the supply to a person or bankrupt referred to in
subsection (2) of any of the supplies specified in subsection
(6), the supplier—
(a) may make it a condition of the the
supply that the relevant office-holder
personally guarantees payment for the
supply; but
(b) may not make it a condition of the
supply, or do anything that has the effect
of making it a condition of the supply,
that any outstanding amount due in
respect of a supply made to the person
or bankrupt before the relevant date is
paid.
(5) For the purpose of subsection (4), a request is a
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complying request if it is made—
(a)

by or with the agreement of the relevant
office-holder; and

(b)

for the purposes of a business that is or
has been carried on—
(i)

by the person or bankrupt;

(ii)

by a partnership of which the
person or bankrupt is or was a
member; or

(iii) by an agent or manager for the
person or bankrupt, or for such a
partnership.
(6) The supplies referred to in subsection (4) are—

Order for
production of
documents by
Kenya Revenue
Authority.

(a)

a supply of electricity by at c. Aricity
supplier;

(b)

a supply of water by a water supplier;
and

(c)

a supply of communications services by
a provider of a public electronic
communications service.

727. (1) For the purposes of any proceedings against a
debtor or bankrupt under Part III (include a public
examination of a bankrupt), the Court may, on the
application of the Official Receiver or the bankruptcy trustee
in respect of the bankrupt's estate, order the Kenya Revenue
Authority to produce to the Court—
(a)

any return, account or financial
statement submitted (whether before or
after the commencement of the
bankruptcy) by the bankrupt to that
Authority;

(b)

any assessment or determination made
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(whether
before
or
after
the
commencement of the bankruptcy) in
relation to the bankrupt by that
Authority; or
(c) any correspondence (whether before or
after the commencement of the
bankruptcy) between the bankrupt and
that Authority.
(2) If the Court has made an order under
subsection (1) for the purposes of any examination or
proceedings, the Court 'rimy, at any time after the document
to which the order relates is produced to it, make an order
authorising the disclosure of the document, or of any part of
its contents.

Cabinet
Secretary to
prepare annual
report.

728. Not later than three months after the end of 2013
and each subsequent calendar year, the Cabinet Secretary
shall prepare a report about the operation of this Act during
that year and arrange for a copy of the report to be laid
before each House of Parliament.

Service of
documents, etc.
for the purposes
of this Act.

729. (1) A document that is required or permitted by or
under this Act to be served on, or given to, a natural person
may be served on, or givers to, the person personally or by
means of a letter addressed to the person at the person's
address last known to the server or giver of the document.
(2) A document that is required or permitted by or
under this Act to be served on, or given to, a partnership,
trust or other unincorporated body of natural persons may be
served on, or given to, any member of the partnership, trust
or group personally or by means of a letter addressed to the
partnership, trust or body at its address last known to the
server or giver of the document.
(3) Part XL of the Companies Act, 2103 applies to
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a document that is required or permitted by or under this Act
to be served on or by, or given to or by a company.
Power of Cabinet
Secretary to
make insolvency
regulations for
the purposes of
this Act.

730. (1) The Cabinet Secretary may make insolvency
regulations prescribing matters—

(a)

required or permitted by this Act to be
prescribed by insolvency regulations; or

(b)

necessary or convenient to be so
prescribed for carrying out or giving full
effect to this Act.

(2) In particular, the Cabinet Secretary may make
insolvency regulations that specifically relate to—
(a)

natural persons who are insolvent;

(b)

companies and other bodies corporate
that are insolvent;

(c)

partnerships and other unincorporated
bodies that are insolvent;

(d)

the administration of the insolvent
estates of deceased persons;

(e)

the functions of authorised insolvency
practitioners and the manner in which
they are required to conduct their
practices.

(3) Without limiting subsections (1) and (2), the
insolvency regulations may make provision for all or any of
the following matters:
(a)

prescribing forms for the purposes of
this Act and the method of verifying any
information required by or in those
forms;

(b)

prescribing the manner in which, the
persons by whom, and the directions or
requirements in accordance with which,
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the forms prescribed for the purposes of
this Act, or any of them, are required or
permitted to be signed, prepared or
completed, and generally regulating the
signing, preparation and completion of
those forms, or any of them;
(c)

prescribing fees payable under this Act;

(d)

prescribing how and when the debts and
claims of creditors must be made and
proved, and when a debt or claim may
be allowed or disallowed;

(e)

providing for the public examination of
bankrupts;

(0 prescribing the expenses that may be
paid to a bankrupt, or any other person,
who is required to attend any
examination by the Official Receiver or
a bankruptcy trustee;
(g)

prescribing
the
steps
that
an
undischarged bankrupt has to follow to
obtain consent to leaving Kenya and the
circumstances in which, -and the
conditions on which, that consent may
be given;

(h)

for or in relation to the convening of,
conduct of, and procedure and voting
at—
(i)

meetings of creditors and members
of companies that are in
liquidation or ffiider
administration;

(ii)

meetings of eligible employee

creditors;
(iii) meetings of contributories and
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meetings of holders of debentures;
and
(iv) joint meetings of creditors and
members of companies;
(i)

prescribing the number of persons
required to constitute a quorum at any
such meeting, providing for the sending
of notices of meetings to persons
entitled to attend those meetings, the
lodging of copies of notices of, and of
resolutions passed at, those meetings,
and generally regulating the conduct of,
procedure at, those meetings;

(j)

appointment,
providing
for
the
retirement, removal, discharge and
control of bankruptcy trustees and for
the accounts that they are required to
keep, and for the audit of those
accounts;

(k)

prescribing the form of a statement of
the financial position or affairs of a
bankrupt, company or other person that
is required under this Act;

(1) prescribing how instalments under a
summary instalment order have to be
paid;
(m) prescribing the accounts that are to be
kept by the Official Receiver and the
audit of those accounts;
(n)

providing for the giving to the Official
Receiver or the Registrar information
relating to matters arising in connection

with an insolvency event;
(o)

prescribing offences for failing to
comply with a requirement of a
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specified regulation, or for contravening
a prohibition imposed by a specified
regulation, and prescribing fines that
may be imposed on persons convicted of
those offences not exceeding five
hundred thousand shillings.
(4) The insolvency regulations may—
(a)

if documents required by or under this
Act to be lodged in accordance with this
Act are required to be verified or
certified and no manner of verification
or certification is prescribed by or under
this Act—require that the documents or
any of them be verified or certified by
statement in writing made by such
persons as are prescribed by those
regulations; and

(b)

if no express provision is made in this
Act for verification or certification of
documents—require that the documents
be verified or certified by statement in
writing by such persons as are so
prescribed.

(5) Except as otherwise expressly provided in this
Act, the insolvency regulations may be of general application
or of a specifically limited application (for example, to
companies) or may differ according to differences in time,
locality, place or circumstance.
Act to bind the
Government.
Repeal of
Bankruptcy Act
and revocation of
subsidiary
legislation.

731. This Act binds the Government.
732. (1) The provisions of the Bankruptcy Act (Cap.
53) are repealed on such date or such different dates as the

Cabinet Secretary may appoint by notice published in the
Gazette.
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(2) When bringing provisions of this Act into
operation by a notice made under section 1(3) of this Act, the
Cabinet Secretary shall ensure—
(a)

that all provisions of the Bankruptcy Act
that correspond to those provisions are
repealed contemporaneously by a notice
published under subsection (1) of this
section; and

(b)

that all provsions of the Companies Act
that correspond to those provisions are
repealed contemporaneously by a notice
published under section 1041(1) of the
Companies Act, 2013.

(3) However, if the provisions of this Act that are
to be brought into operation correspond to provisions of the
Bankruptcy Act that are to be repealed by notice under
subsection (1), the Cabinet Secretary may instead combine
the repeal of those provisions of the Bankruptcy Act in the
notice under section 1(3) of this Act bringing the relevant
provisions of this Act into operation.
(4) Section 89 of the Law of Succession Act is
repealed on the coming into operation of Part V of this Act
(Administration of insolvent deceaseds' estates).
Cap. 160

(5) On the repeal of section 122 of the Bankruptcy
Act, the Bankruptcy Rules are revoked.
(6) On the repeal of section 123 of the Banruptcy
Act, the Bankruptcy (Fees) Rules are revoked.
(7) On the repeal of section 164 of the Bankruptcy
Act, the Bankruptcy (Reciprocity) Rules are revoked.

Transitional
provisions:
insolvency of
natural persons

733. (1) In this section—
"the commencement" means the coming into
operation of Parts III to V;
"past event" means any of the following that has
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occurred before the commencement:

Cap. 160.

Cap. 53.

(a)

issuing a bankruptcy notice;

(b)

making an application for a bankruptcy
order; either by a creditor or the debtor;

(c)

entering into a voluntary arrangement;

(d)

making an application for a grant of
probate or letters of administration in
respect of an insolvent deceased's estate
under section 89 of the Law of
Succession Act

(2) Despite their repeal, the Bankruptcy Act and
section 89 of the Law of Succession Act continue to apply, to
the exclusion of this Act, to any past event and to any step or
proceeding preceding, following, or relating to that past
event, even if it is a step or proceeding that is taken after the
commencement.
(3) Subsection (2) has effect subject to any
transitional regulations made under section 735 that relate to
the insolvency of natural persons.

Transitional
provisions:
Winding up and
insolvency of
companies.

734. (1) In this section—
"the commencement" means the coming into
operation of Parts VI to X;
"past event" means any of the following that has
occurred before the commencement:
(a)

the passing by the company of a special
resolution resolving that the company be
wound up;

(b)

the making of an application to the
Court for a winding up order in respect
of the company;

(c)

the appointment of a liquidator or
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provisional liquidator in respect of the
company;
(d)

a failure by the company to deliver the
statutory report to the Registrar or to
hold the statutory meeting required
under the repealed Companies Act;

(e)

failure by the company to commence its
business within a year from its
incorporation or, if the company has
suspended carrying on business, the
elapse of a whole year since the
business was suspended;

(f)

a reduction of the number of members
of the company, in the case of a private
company, below two, or, in the case of
any other company, below seven;

(g)

the inability of the company to pay its
debts;

(h)

in the case of a company incorporated
outside Kenya and carrying on business
in Kenya—the commencement of
winding-up proceedings in respect of it
in the country or territory of its
incorporation or in any other country or
territory in which it carries on or
formerly carried on business;

(i)

the appointment of a receiver of in
respect of the company by the holders of
the company's debentures;

(j)

the appointment of a receiver and
manager in respect of the property of the
company.

(2) Despite the repeal of the Companies Act, or of
Parts VI to IX of that Act, those Parts, and any other
prdvisions of that Act necessary for their operation, continue
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to apply, to the exclusion of this Act, to any past event and to
any step or proceeding preceding, following, or relating to
that past event, even if it is a step or proceeding that is taken
after the commencement.
(3) Subsection (2) has effect subject to any
transitional regulations made under section 735 that relate to
the insolvency of companies and other bodies corporate.
Power of Cabinet
Secretary to
make savings and
transitional
regulations.

735. (1) The Cabinet Secretary may make regulations
containing provisions of a savings or transitional nature
relating to the transition from the application of the repealed
Bankruptcy Act and the relevant provisions of the repealed
Companies Act to the application of this Act.
(2) Any such provision may, if those regulations
so provide, take effect from the date of the passing of this
Act or a later date.
(3) To the extent to which any such provision
takes effect from a date that is earlier than the date of its
publication in the Gazette, the provision does not operate so
as—
(a)

to affect, in a manner prejudicial to any
person (other than the State or an agency
of the State), the rights of that person
existing before the date of its
publication; or

(b)

to impose liabilities on any person (other
than the State or an authority of the
State) in respect of anything done or
omitted to be done before the date-of its
publication.

(4) Without limiting subsection (1), the savings
and transitional regulations may provide for a matter to be
dealt with, wholly or partly, in any of the following ways:
(a) by applying (with or without
modification) to the matter provisions of
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a written law of Kenya;
(b)

by otherwise specifying rules for dealing
with the matter;

(c)

by specifying a particular consequence
of the matter, or of an outcome of the
matter.

(5) In this section, matters of a savings or
transitional nature include, but are not limited to, matters
related to any of the following:
(a)

how a matter that arose or existed under
the repealed Act is to be dealt with
under this Act;

(b)

the significance for the purposes of this
Act of a matter that arose or existed
under the repealed Act;

(c)

how a process started but not completed
under the repealed Act is to be dealt
with;

(d)

the preservation of concessions or
exemptions (however described) that
existed under the repealed Act;

(e)

any other matters that are prescribed by
regulations made for the'purposes of this
subsection.

(6) In this section, "relevant provisions", in
relation to the repealed Companies Act, means Parts VI to IX
of that Act, and any other provisions of that Act necessary
for the operation of those Parts,
Consequential
amendments to
other enactments.

736. (1) The enactments specified in the Sixth Schedule
are amended in the manner indicated in that Schedule.
(2) On being satisfied that enactments other
than those amended by the Sixth Schedule do not conform to
this Act, the Cabinet Secretary may, by order published in
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the Gazette, make such amendments as are necessary to
ensure that those enactments so conform.
(3) Amendments made in accordance with
subsection (2) do not take effect until they have been
approved by a resolution passed by both Houses of
Parliament.

SCHEDULES
FIRST SCHEDULE

(SS. 63 & 65)

POWERS OF BANKRUPTCY TRUSTEES
PART 1—POWERS EXERCISABLE WITH APPROVAL

1. Power to carry on any business of the bankrupt so far as may be necessary
for winding it up beneficially and so far as the bankruptcy trustee is able to do so
without contravening any requirement imposed by or under any enactment.
2. Power to bring or defend legal proceedings relating to the property
comprised in the bankrupt's estate.
3. Power to accept as the consideration for the sale of any property
comprised in the bankrupt's estate an amount of money payable at a future time
subject to such stipulations as to security or otherwise as the creditors' committee
or the Court thinks fit.
4. (1) Power to borrow money for the beneficial realisation of the
bankrupt's estate and to give security for the borrowing over the whole or any part
of the property comprised in that estate those assets.
(2) This power may be exercised without the consent of secured creditors
or preferential creditors of the bankrupt so long as-
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(a) approval for the exercise of the power is supported by a majority
of the creditors (in number and value) holding at least seventyfive percent in value of the total amount that is owed by the
bankrupt to its creditors; and
(b) the priorities of the secured and preferential creditors are
preserved in relation to the property of the bankrupt so that those
creditors would be in no worse position than would be the case
when the distribution of the estate is completed.
5. If any right, option or other power forms part of the bankrupt's estate,
power to make payments or incur liabilities with a view to obtaining, for the benefit
of the creditors, any property that is the subject of the right, option or power.
6. Power to refer to arbitration, or to compromise on such terms as may be
agreed, any debts, claims or liabilities subsisting or supposed to subsist between the
bankrupt and any person who may have incurred a liability to the bankrupt.
7. Power to make such compromise or other arrangement as may be
considered beneficial with creditors, or persons claiming to be creditors, in respect
of the bankrupt's debts.
8. Power to make such compromise or other arrangement as may be
considered beneficial with respect to any claim arising out of or incidental to the
bankrupt's estate made or capable of being made on the bankruptcy trustee by any
person or by the bankruptcy trustee on any person.

PART 2—GENERAL POWERS

9. Power to sell any part of the property for the time being comprised in the
bankrupt's estate, including the goodwill and book debts of any business carried on
or formerly carried on by the bankrupt.
10. Power to give receipts for any money received by bankruptcy trustee,
being receipts that effectually discharge the person paying the money from all
responsibility in respect of its application.
11. Power to prove, rank, claim and draw a dividend in respect of such debts

due to the bankrupt as are comprised in the bankrupt's estate.
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12. Power to exercise in relation to any property comprised in the bankrupt's
estate any powers the exercise of which is conferred on the bankruptcy trustee
under Part III of this Act.
13. Power to deal with any property comprised in the bankrupt's estate to
which the bankrupt is beneficially entitled as tenant in tail in the same manner as
the bankrupt might have dealt with it.

PART 3—ANCILLARY POWERS

14. For the purposes of, or in connection with, the exercise of any of the
bankruptcy trustee's powers under Parts III of this Act, that trustee may as such—
(a) hold any kind of property;
(b) enter into contracts;
(c) sue and be sued;
(d) enter into engagements binding on that trustee and, in respect of
the bankrupt's estate, on that trustee's successors in office;
(e) employ agents;
(f) execute powers of attorney, deeds and other documents; and
(g) do any other acts necessary or desirable for the purposes of, or in
connection with, the exercise of the powers referred to in paragraphs (a) to (f).

SECOND SCHEDULE
(SS. 108, 174, 245, 278, 246, 278, 374 & 471)
PREFERENTIAL DEBTS
Priority of
payments to
preferential

1. The debts of a person who is adjudged bankrupt, or of a
company that is in liquidation, are payable in the"order of
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creditors.

priority in which they are listed in paragraphs 2, 3 and 4.

First priority
claims.

2. (1) The expenses of the bankruptcy or liquidation have
first priority and are payable in the order in which they are listed
in subparagraph (2)(a) to (c).
(2) For the purposes of subparagraph (1), those
expenses are as follows:
(a) the remuneration of the bankruptcy trustee or
liquidator, and the fees and expenses properly
incurred by that trustee or liquidator in
performing the duties imposed, and exercising
the powers conferred, by or under this Act;
(b) the reasonable costs of the person who applied
to the Court for the order adjudging the person
bankrupt or placing the company in
liquidation;
(c) in the case of a creditor who protects or
preserves assets of the bankrupt or company
for the benefit of the creditors of the bankrupt
or company by the payment of money or the
giving of an indemnity(i) the amount received by the bankruptcy
trustee or liquidator by the realisation of
those assets, up to the value of that
creditor's unsecured debt; and
(ii) the amount of the costs incurred by that
creditor in protecting, preserving the
value of, or recovering those assets.
(3) In subparagraph (1), "reasonable costs" include the
reasonable costs incurred between advocate and client in
procuring the order concerned.

Second priority
claims.

3. (1) After the claims referred to in paragraph 2 have
been paid, claims in respect of the following debts have second
priority to the extent that they remain unpaid:
(a) all wages or salaries payable to
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employees in respect of services provided
to the bankrupt or company during the
four months before the commencement
of the bankruptcy or liquidation;
(b) any holiday pay payable to employees on
the termination of their employment
before, or because of, the commencement
of the bankruptcy or liquidation;
(c) any compensation for redundancy owed
to employees that accrues before, or
because of, the commencement of the
bankruptcy or liquidation;
(d) amounts deducted by the bankrupt or
company from the wages or salaries of
employees in order to satisfy their
obligations to other persons (including
amounts payable to the Kenya Revenue
Authority in accordance with Income Tax
Act);
(e) any reimbursement or payment provided
for, er ordered by the Industrial Court
under the Labour Institutions Act, 2007
to the extent that the reimbursement or
payment does not relate to any matter
specified in the Labour Relations Act,
2007 in respect of wages or other money
or remuneration lost during the four
months before the commencement of the
bankruptcy or liquidation;
(0 amounts that are preferential claims
under section 174(2) and (3);
(g) all amounts that are by any other written
law required to be paid in accordance
with the priority established by this
subclause paid by the buyer to a seller on
account of the purchase price of goods.
(2) The total amount to which priority is to be given
under any, or all, of subparagraphs (1)(a)*to (e) may not, in the
case of any one employee, exceed two hundred thousand
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shillings as at the commencement of the bankruptcy or
liquidation.
(3) The amount specified in subparagraph (2) is
subject to adjustment as follows:
(a)

subject to subclause (d)—the Cabinet
Secretary shall, by order published in the
Gazette, make an adjustment that has
effect for the three-year period from and
including July 2013 and for each
subsequent three-year period;

(b)

subject to subclause (d)—the Cabinet
Secretary shall make such an order within
three months after the end of an
adjustment period;

(c)

each adjustment is required to reflect any
overall percentage increase, over the
relevant adjustment period, in average
weekly earnings (total, private sector),
calculated by reference to the last
Employment Survey or similar
employment index published by Kenya
Bureau of Statistics (or, if that survey
ceases to be published, a survey certified
by the Government Statistician as an
equivalent to that survey) within the
relevant adjustment period;

(d)

if, in an adjustment period, there is no
change, or an overall decrease, in the
percentage movement in average weekly
earnings (total, private sector), as so
calculated, the Cabinet Secretary may not
make an adjustment for that adjustment
period;

(e)

if, in accordance with subclause (d), no
adjustment is made, the•Cabinet
Secretary shall ensure that the next
adjustment made for any later adjustment

period reflects any overall percentage
increase in average weekly earnings
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(total, private sector) between the date of
the last adjustment and the end of the
adjustment period for which the
subsequent adjustment is to be made;
(f)

all adjustments are cumulative and are to
be rounded to the nearest shilling (with
fifty cents being rounded to one shilling);
and

(g)

any correction to the Quarterly
Employment Survey on which an
adjustment is based is to be disregarded
until the adjustment that takes effect in
the subsequent adjustment period, which
must reflect the corrected information in
the calculation of that adjustment and
must otherwise be made in accordance
with this subparagraph.

(4) The amount specified in subparagraph (2), or that
amount as adjusted under subparagraph (3), on the date of
commencement of the bankruptcy or liquidation, continues to
apply to the] bankruptcy or liquidation regardless of any change
to that amount that is prescribed after the date of commencement
of the bankruptcy or liquidation.
(5) In this paragraph—
"adjustment period" means the three-year period beginning
on 1St July 2012[3] and each subsequent three-year period.
"employee" means a person 'employed by an employer for
wages or a salary under a contract of service; and includes a
home worker specified in of the Employment Act, 2007, but
does not include—

No. 11 of 2007

(a)

in the case of a bankruptcy—a nominee
or relative of, a trustee for, the bankrupt ;
or

(b)

in the case of the liquidation of a
company—a nominee or relative of, a
trustee for, a director of the company;

"wages or salaries", in relation to an employee, includes-
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,a) remuneration in the form of commission
or payable for time or for piece work; and
(b) remuneration payable to an employee as
holiday or sickness pay or in respect of
absence from work for any other good
reason.
Third priority
claims.

4. After the claims referred to in paragraphs 2 and 3 have
been paid, the claims in respect of the following debts have third
priority to the extent that they remain unpaid:
(a) tax deductions made by the bankrupt or
company under the pay as you earn rules of
the Income Tax Act;

Cap. 470

(b) non-resident withholding tax deducted by the
company under the Income Tax Act;
(c) resident withholding tax deducted by the
company under the Income Tax Act;
(d) duty payable within the meaning of section
2(1) of the Customs and Excise Act.

Cap.110

Unsatisfied claims
of the same priority
to abate equally.

5. Claims having the same priority rank equally among
themselves and, subject to any maximum payment level
prescribed by or under any written law, are payable in full,
unless the property of the bankrupt or company is insufficient to
meet them, in which case they abate in equal proportions.

THIRD SCHEDULE

(SS. 461, 463)

POWERS OF LIQUIDATOR IN A LIQUIDATION

PART 1—POWERS EXERCISABLE WITH APPROVAL
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Power to pay any class of creditors in full.

2. Power to make any compromise or arrangement with creditors or persons
claiming to be creditors, or having or alleging to have any claim (present or future,
certain or contingent, ascertained or sounding only in damages) against the
company, or by which the company may be become liable.
3.

Power—
(a) to compromise, on such terms as may be agreed(i)

all calls and liabilities to calls, all debts and liabilities
capable of resulting in debts, and all claims (present or
future, certain or contingent, ascertained or sounding only in
damages) subsisting or supposed to subsist between the
company and a contributory or alleged contributory or other
debtor or person apprehending liability to the company, and

(ii) all questions in any way relating to or affecting the assets or
the liquidation of the company; and
(b) to take any security for the discharge of any such call, debt,
liability or claim and give a complete discharge in respect of it.
4. (1) Power to borrow money for the beneficial realisation of the
company's assets and to give security over those assets for the borrowing.

(2) This power may be exercised without the consent of secured creditors
of the company so long as—
(a) approval for the exercise of the power is supported by a majority
of the creditors (in number and value) holding at least seventyfive percent in value of the total amount that is owed by the
company to its creditors; and
(b) the priorities of the secured creditors are preserved in relation to
the assets of the company so that those creditors would be in no
worse position than would be the case when the liquidation of
the company completed.
5. Power to bring legal proceedings under section 505, 506, 682, 683 or 692.
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PART 2—POWERS EXERCISABLE WITHOUT APPROVAL IN
VOLUNTARY LIQUIDATION OR WITH APPROVAL IN LIQUIDATION BY
THE COURT

6. Power to bring or defend any action or other legal proceeding in the name
and on behalf of the company.
7. Power to carry on the business of the company so far as may be necessary
for its beneficial liquidation.
PART 3—POWERS EXERCISABLE WITHOUT APPROVAL IN EVERY KIND
OF LIQUIDATION

8. Power to sell any of the company's property by public auction or private
contract with power to transfer the whole of it to any person or to sell the same in
parcels.
9. Power to do all acts and execute, in the name and on behalf of the
company, all deeds, receipts and other documents and for that purpose to use, when
necessary, the company's seal 10. Power to prove, rank and claim in the bankruptcy, insolvency or
sequestration of any contributory for any balance against the contributory's estate,
and to receive dividends in the bankruptcy, insolvency or sequestration in respect
of that balance, as a separate debt due from the bankrupt or insolvent, and rateably
with the other separate creditors.
11. Power to draw, accept, make and indorse any bill of exchange or
promissory note in the name and on behalf of the company, with the same effect
with respect to the company's liability as if the bill or note had been drawn,
accepted, made or indorsed by or on behalf of the company in the course of its
business.
12. (1) Power to obtain in the administrator's official name letters of
administration to any deceased contributory, and to do in the administrator's
official name any other act necessary for obtaining payment of any money due
from a contributory or the contributory's estate that cannot conveniently be done in
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the name of the company.
(2) In all such cases the money due is to be treated, for the purpose of

enabling the liquidator to obtain letters of administration or recover the money, as
being be due to the liquidator personally.
13. Power to appoint an agent to do any business that the liquidator is unable
to do personally.
14. Power to take all other action that may be necessary for the beneficial
liquidation of the company.

FOURTH SCHEDULE

(SS. 576 & 583)

POWERS OF ADMINISTRATORS
1. Power to take possession of, collect and get in the property of the company
and, for that purpose, to take such proceedings as the administrator considers
necessary.

2. Power to sell or otherwise dispose of the property of the company by
public auction or private contract.
3. (1) Power to borrow money for the beneficial realisation of the
company's assets and to give security over those assets for the borrowing.
(2) This power may be exercised without the consent of secured creditors
of the company so long as—
(a) approval for the exercise of the power is supported by creditors
holding at least seventy-five percent in value of the total amount
that is owed by the company to its creditors; and
(b) the priorities of the secured creditors are preserved in relation to
the assets of the company so that those creditors would be in no
worse position than would be the case if the company were
liquidated.

4. Power to appoint an advocate solicitor or accountant or other
professionally qualified person to assist the administrator in the performance of the
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administrator's functions.
5. Power to bring or defend any action or other legal proceedings in the name
and on behalf of the company.
6.

Power to refer to arbitration any question affecting the company.

7. Power to effect and maintain insurance policies in respect of the business
and property of the company.
8.

Power to use the company's seal.

9. Power to do all acts and to execute in the name and on behalf of the
company any deed, receipt or other document.
10. Power to draw, accept, make and endorse any bill of exchange or
promissory note in the name and on behalf of the company.
11. Power to appoint any agent to do any business that the administrator is
unable to do himself or that can more conveniently be done by an agent and power
to employ and dismiss employees.
12. Power to do all such things (including carrying out works) as may be
necessary for the realisation of the property of the company.
13. Power to make any payment which is necessary or incidental to the
performance of the administrator's functions.
14. Power to carry on the business of the company.
15. Power to establish subsidiaries of the company.
16. Power to transfer to subsidiaries of the company the whole or any part of
the business and property of the company.
17. Power to grant or accept a surrender of a lease or tenancy of any of the
property of the company, and to take a lease or tenancy of any property required or
convenient for the business of the company.
18. Power to make any arrangement or compromise on behalf of the company.

19. Power to call up any uncalled capital of the company.
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20. Power to rank and claim in the bankruptcy, insolvency, sequestration or
liquidation of any person indebted to the company and to receive dividends, and to
accede to trust deeds for the creditors of any such person.
21. Power to make or defend an application for the liquidation of the
company.
22. Power to change the location of the company's registered office.
23. Power to do all other things incidental to the exercise of the other powers
conferred by this Schedule.

FIFTH SCHEDULE

(S. 720)

CROSS BORDER INSOLVENCY

PART 1—GENERAL PROVISIONS

Rules applying to
cross-border
insolvency.

1. (1) The provisions of this Schedule generally
correspond to the provisions of the Model Law on Cross-Border
Insolvency adopted by the United Nations Commission on
International Trade Law on 30th May 1997, and approved by the
General Assembly of the United Nations on 15 th December 1997
(General Assembly Resolution 52).
(2) However, certain modifications have been made to
the Model Law in its application to Kenya.

Purpose of this
Schedule.

2. The purpose of this Schedule is to provide effective
mechanisms for dealing with cases of cross-border insolvency so
as to promote the objectives of attaining—
(a) co-operation between the courts and other
competent authorities of Kenya and foreign
States involved in cases of cross-border
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insolvency;
(b) greater legal certainty for trade and investment;
(c) fair and efficient administration of cross-border
insolvencies that protects the interests of all
creditors and other interested persons,
including the debtor;
(d) protection and maximisation of the value of the
debtor's assets; and
(e) facilitation of the rescue of financially troubled
businesses with a view to protecting investment
and preserving employment.
Scope of
application of this
Schedule.

3. (1) Except as provided in subparagraph (2), this
Schedule applies when—
(a) assistance is sought in Kenya by a foreign court
or a foreign representative in connection with a
foreign proceeding;
(b) assistance is sought in a foreign State in
connection with a proceeding under this Act
and any other written law relating to
insolvency in Kenya;
(c) a foreign proceeding and a proceeding under
this Act and any other written law relating to
Insolvency in Kenya in respect of the same
debtor are taking place concurrently; or
(d) creditors or other interested persons in a
foreign State have an interest in requesting the
commencement of, or participation in, a
proceeding under this Act or any other written
law relating to insolvency in Kenya.

Cap 488.

(2) This Schedule does not apply to a company that
holds a licence granted under section 5 of the Banking Act if—
(a) the Central Bank of Kenya has intervened in
the management of the company in accordance
with section 34 of that Act and that
intervention has not ceased; or
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(b) the licence of the company is suspended as a
result of the operation of section 47 of that Act.
Definitions for
purposes of this
Schedule

4.

For the purposes of this Schedule-

"business establishment" means any place of operations if the
debtor carries out a non-transitory economic activity with human
means and goods or services;
"foreign proceeding" means a collective judicial or
administrative proceeding in a foreign State, including an interim
proceeding, under to a law relating to insolvency in which
proceeding the assets and financial affairs of the debtor are
subject to control or supervision by alereiwooartitherlor-the
purpose of reorganisation or liquidation;
"foreign main proceeding" means a foreign proceeding taking
place in a foreign State if the debtor has the centre of its main
interests in that State;
"foreign non-main proceeding" means a foreign proceeding,
other than a foreign main proceeding, taking place in a foreign
State if the debtor has a business establishment in that State;
"foreign representative" means a person or body, including
one appointed on an interim basis, authorised in a foreign
proceeding to administer the re-organisation or the liquidation of
the debtor's assets or financial affairs or to act as a representath)e
in the foreign proceeding;
"foreign court", in relation to a for gn State, means a judicial
or other authority authorised by a laW of that State to control or
supervise a foreign proceeding in that State;
"insolvency administrator means—
(a) the Official Receiver;
(b) a bankruptcy trustee appointed under Partin of
this Act;
(c) a liquidator appointectunder Part VI or VII of
this Act or under any other written law;
(dy an administrator appointed under-Pan-VIII of
this Act;
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(e) the person (if any) responsible for supervising
the debtor under a deed of composition
approved by the Court under Division 24 of
Part III of that Act; or
(f)

a supervisor appointed in respect of a voluntary
arrangement under Part IX or Division 1 of
Part IV of this Act;

"Kenya insolvency proceeding", in relation to a debtor,
means a collective judicial or administrative proceeding
conducted under the law in Kenya relating to insolvency under
which the assets and financial affairs of the debtor are
administered, •or the assets of the debtor are or will be realised for
the benefit of secured or unsecured creditors.
International
obligations of
Kenya.

5.
To the extent that this Schedule conflicts with an
obligation of Kenya arising out of any treaty or other form of
agreement to which it is a party with one or more other States, the
provisions of the treaty or agreement prevail.

Court to have
jurisdiction.

6.
The Court shall perform the functions specified in this
Schedule relating to recognition of foreign proceedings and cooperation with foreign courts.

Authorisation of
insolvency
administrator.

7.
An insolvency administrator is authorised to act in a
foreign State on behalf of a Kenya insolvency proceeding under
this Act or any other law relating to insolvency, as permitted by
the applicable foreign law.

Public policy
exception.

8.
(1) Nothing in this Schedule prevents the Court from
refusing to take an action governed by this Schedule if the action
is manifestly contrary to the public policy of Kenya.
(2) Before refusing to take an action under
subparagraph (1), the Court shall consider whether it is necessary
for the Attorney-General to appear and be heard on the question
of the public policy of Kenya.

Additional
assistance under

9. Nothing in this Schedule limits the power of a court or
an insolvency administrator to provide additional assistance to a
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other laws.

foreign representative under other laws of Kenya.

Interpretation:
Sixth Schedule.

10. In the interpretation of this Schedule, regard is to be had
to its international origin and to the need to promote uniformity in
its application and the observance of good faith.

PART 2—ACCESS OF FOREIGN REPRESENTATIVES AND CREDITORS TO
COURTS IN KENYA

Right of direct
access.

Limited
jurisdiction.

11. A foreign representative is entitled to apply directly to the
Court.
12. The sole fact that an application under this Schedule is
. made to the Court by a foreign representative does not subject the
foreign representative or the foreign assets and financial affairs of
the debtor to the jurisdiction of the Court for any purpose other
than the application.

Application by a
foreign
representative to
commence a
proceeding in
Kenya.

13. A foreign representative is entitled to apply to commence
a proceeding under this Act or any other written law relating to
insolvency if the conditions for commencing such a proceeding are
otherwise satisfied.

Participation of a
foreign
representative in
a proceeding.

14. On recognition by the Court of a foreign proceeding, the
foreign representative is entitled to participate in a proceeding
regarding the debtor under this Act or any other written law
relating to insolvency.

Access of
foreign creditors
to a Proceeding
relating to
insolvency.

15. (1) Subject to subparagraph (2), foreign creditors have
the same rights regarding the commencement' of, and participation
in, a proceeding under this Act or any other written law relating to
insolvency, as creditors in Kenya.
(2) Subparagraph (1) does not affect the ranking of
claims in a proceeding under this Act or the exclusion of foreign
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tax and social security claims from such a proceeding.
Notification to
foreign creditors
of a proceeding
relating to
insolvency.

16. (1) Whenever, in a proceeding under this Act,
notification is to be given to creditors in Kenya, the notification is
also to be given to the known creditors that do not have addresses
in Kenya.
(2) The Court may, in accordance with subparagraph (1),
order that appropriate steps be taken with a view to notifying any
creditor whose address is not yet known.
(3) The person ordered to give the notification shall
ensure that it is given to the foreign creditors individually, unless
the Court considers that, under the circumstances, some other form
of notification would be more appropriate.
(4) When a notification of commencement of a
proceeding is to be given to foreign creditors, the person order
ordered to give the notification shall ensure that the notification—
(a) indicates a reasonable time period for lodging
claims and specify the place for their lodgement;
(b) indicates whether secured creditors need to
make their claims;
(c) includes any other information required to be
included in such a notification to creditors under
the law of Kenya and in accordance with orders
of the Court; and
(d) is advertised in a local newspaper with wide
national circulation.

PART 3—RECOGNITION OF A FOREIGN PROCEEDING AND RELIEF

Application for
recognition of a
foreign
proceeding.

17. (1) A foreign representative may apply to the Court for
recognition of the foreign proceeding in which the foreign
representative has been appointed.
(2) An application for recognition may be rejected if it is
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not accompanied by—
(a) a certified copy of the decision commencing the
foreign proceeding and appointing the foreign
representative;
(b) a certificate from the foreign court affirming the
existence of the foreign proceeding and of the
appointment of the foreign representative; or
(c) in the absence of evidence referred to in subparagraphs (a) and (b)—any other evidence
acceptable to the Court of the existence of the
• foreign proceeding and of the appointment of
the foreign representative.
(3) An application for recognition may also be rejected if
it not accompanied by a statement identifying all foreign
proceedings in respect of the debtor that are known to the foreign
representative.
(4) The Court may require a translation of documents
supplied in support of the application for recognition into English
as the official language of Kenya.
Presumptions
concerning
recognition.

18. (1) If the decision or certificate referred to in paragraph
17(2) indicates that the foreign proceeding is a proceeding within
the meaning of paragraph 2(a) and that the foreign representative
is a person or body within the meaning of paragraph 2(d), the
Court is entitled to presume that that is the case.
(2) The Court is entitled to presume that documents
submitted in support of the application for recognition are
authentic.
(3) In the absence of proof to the contrary, the debtor's
registered office in the case of a body corporate, or the person's
usual residence in the case of a natural person, is presumed to be
the centre of the debtor's main interests.

Decision to
recognise a
foreign
proceeding.

19. Subject to paragraph 8, the Court shall recognise a foreign
proceeding if—
(a) the foreign proceeding is a proceeding within
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the meaning of paragraph 4;
(b) the foreign representative applying for
recognition is a person or body within the
meaning of that paragraph;
(c) the application meets the requirements of
paragraph 17(2); and
(d) the application has been submitted to the Court.
(2) The Court shall recognise the foreign proceeding—
(a) as a foreign main proceeding if it is taking place
in the State if the debtor has the centre of its
main interests; or
(b) as a foreign non-main proceeding if the debtor
has an establishment within the meaning of
paragraph 4(f) in the foreign State.
(3) The Court shall hear and determine an application for
recognition of a foreign proceeding at the earliest possible time.
(4) As soon as practicable after the Court has recognised
the foreign proceeding under subparagraph (1), the foreign
representative shall notify the debtor that the application has been
recognised.
(5) This paragraph and paragraphs 17, 18 and 20 do not
prevent modification or termination of recognition if it is shown
that the grounds for granting it were fully or partially lacking or
have ceased to exist.
Subsequent
information.

20. After lodgement of the application for recognition of the
foreign proceeding, the foreign representative shall inform the
Court promptly of—
(a) any substantial change in the status of the
recognised foreign proceeding or the status of
the foreign representative's appointment; and
(b) any other foreign proceeding regarding the same
debtor that becomes known to the foreign
representative.
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Relief that may
be granted on
application for
recognition of a
foreign
proceeding.
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21. If, at any time from the time of lodgement of an
application for recognition until the application is determined, the
Court, at the request of the foreign representative, is sat isfied that
relief is urgently needed to protect the assets of the debtor or the
interests of the creditors, it may grant relief of a provisional nature,
including—
(a) halting execution against the debtor's assets;
(b) entrusting the administration or realisation of all
or part of the debtor's assets located in Kenya to
the foreign representative or another person
designated by the Court, in order to protect and
preserve the value of assets that, by their nature
or because of other circumstances, are
perishable, susceptible to devaluation or
otherwise in jeopardy; and
(c) any relief mentioned in paragraph 23(1)(c) and
(d).
(2) As soon as practicable after the Court grants relief
under subparagraph (1), the foreign representative shall notify the
debtor of the relief that has been granted.
(3) Unless extended under paragraph 23(1)(f) the relief
granted under this paragraph terminates when the application for
recognition is determined.
(4) The Court may refuse to grant relief under paragraph
if it would interfere with the administration of a foreign main
proceeding.

Effects of
recognition of a
foreign main
proceeding.

22. (1) On recognition by the court of a foreign proceeding
that is a foreign main proceeding—
(a) commencement or continuation of individual
actions or individual proceedings concerning the
debtor's assets, rights, obligations, or liabilities
is stayed;
(b) execution against the debtor's assets is halted;
and
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(c) the right to transfer, encumber or otherwise
dispose of any assets of the debtor is suspended.
(2) Subparagraph (1) does not prevent the Court, on the
application of any creditor or interested person, from making an
order, subject to such conditions as the Court thinks fit, that the
stay or suspension does not apply in respect of any particular
action or proceeding, execution, or disposal of assets.
(3) Subparagraph (1)(a) does not affect the right to
. . .
comm'enet individual actions or proceedings to the extent
npeessary to preserve a claim against the debtor.
(4) Subparagraph (1) does not affect the right to request
the commencement of a proceeding under this Act or any other
written law relating to insolvency or the right to make claims in
such a proceeding.
Relief that may
be granted on
recognition of a
foreign
proceeding:

23. (1) On recognition by the Court of a foreign proceeding,
whether main or non-main, if necessary to protect the assets of the
debtor or the interests of the creditors, the Court may, at the
request of the foreign representative, grant any appropriate relief,
including—
(a) staying the commencement or continuation of
individual actions or individual proceedings
concerning the debtor's assets, rights,
obligations, or liabilities, to the extent they have
not been stayed in accordance with paragraph
22(1)(a);
(b) halting execution against the debtor's assets to
the extent it has not been stayed in accordance
with paragraph 22(1)(b);
(c) suspending the right to transfer, encumber, or
otherwise dispose of any assets of the debtor to
the extent this right has not been suspended in
accordance with paragraph 22(1)(c);
(d) providing for the examination of witnesses, the
taking of evidence, or the delivery of
information concerning the debtor's assets,
financial affairs, rights, obligations or liabilities;
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(e) entrusting the administration or realisation of all
or part of the debtor's assets located in Kenya to
the foreign representative or another person
designated by the Court; and
(f) extending relief granted under paragraph 21(1).
,2) On recognition by the court of a foreign proceeding,
whether main or non-main, the Court may, at the request of the
foreign representative, entrust the distribution of all or part of the
debtor's assets located in Kenya to the foreign representative or
another person designated by the Court, provided that the Court is
satisfied that the interests of creditors in Kenya are adequately
protected.
(3) In granting relief under this paragraph to a
representative of a foreign non-main proceeding, the Court shall
satisfied itself that the relief relates to assets that, under the law of
Kenya, should be administered in the foreign non-main proceeding
or concerns information required in that proceeding.
Protection of
creditors and
other interested
persons.

24. (1) In granting or denying relief under paragraph 21 or
23, or in modifying or terminating relief under subparagraph (3),
the Court shall ensure that the interests of the creditors and other
interested persons, including the debtor, are adequately protected.
(2) In granting relief under paragraph 21 or 23, the Court
may impose such conditions as it considers appropriate.
(3) The Court may—
(a) at the request of the foreign representative;
(b) a person affected by relief granted under
paragraph 21 or 23; or
(c) on its own initiative,
modify or terminate the relief.
(4) The Court shall, on application of the statutory
manager (if any) or the Official Receiver, terminate the relief
granted under paragraph 21 or 23 if—
(a) an application for recognition has been made in
respect of a debtor that is a bank;
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(b) the Court has granted that application or the
Court has granted relief under paragraph 21; and
(c) an insolvency event occurs in relation to the
debtor after that application or relief has been
granted.
(5) The following are insolvency events for the purposes
of subparagraph (4):
(a) if the debtor is a natural person—the making of
a bankruptcy order in respect of the person; or
(b) if the debtor is a company or other body
corporate—the making of a liquidation order in
respect of the company or the passing of a
voluntary resolution for the liquidation of the
company.
Actions to avoid
acts detrimental
to creditors.

25. (1) On recognition by the Court of a foreign proceeding,
the foreign representative has standing to initiate any action that an
insolvency administrator may take in respect of a proceeding under
this Act that relates to a transaction (including any gifts or
improvement of property or otherwise), security, or charge that is
voidable or may be set aside or altered.
(2) When the foreign proceeding is a foreign non-main
proceeding, the Court shall ensure that the action relates to assets
that, under the law of Kenya, should be administered in the foreign
non-main proceeding.
(3) Nothing in subparagraph (1) affects the doctrine of
"relation back" as it is applied in Kenya

Intervention by
a foreign
i
representative in
proceedings in
Kenya.

26. On recognition by the court of a foreign proceeding, the
foreign representative may intervene in any proceeding in which
the debtor is a party, so long as the requirements of the law of
Kenya are complied with.

PART 4—CO-OPECTION WITH FOREIGN COURTS AND FOREIGN
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REPRESENTATIVES

Co-operation
and direct
communication
between the
Court and
foreign courts or
foreign
representatives.

Co-operation
and direct
communication
between the
insolvency
administrator
and foreign
representatives.

Forms of cooperation.

27. (1) In relation to matters referred to in paragraph (3), the
Court shall co-operate to the maximum extent possible with
foreign courts or foreign representatives, either directly or through
an insolvency administrator.
(2) The Court is entitled to communicate directly with,
or to request information or assistance directly from, foreign courts
or foreign representatives.
28. (1) In relation to matters referred to in paragraph 3(1), an
insolvency administrator shall, in the performance of that
administrator's functions and, subject to the supervision of the
Court, co-operate to the maximum extent possible with foreign
courts or foreign representatives.
(2) The insolvency administrator is entitled, in the
exercise of its functions and subject to the supervision of the
Court, to communicate directly with foreign courts or foreign
representatives.
29. Co-operation referred to in paragraphs 27 and 28 may be
implemented by any appropriate means, including—
(a) appointment of a person or body to act at the
direction of the Court;
(b) communication of information by any means
considered appropriate by the Court;
(c) co-ordination of the administration and
supervision of the debtor's assets and financial
affairs;
(d) approval or implementation by courts of
agreements concerning the co-ordination of
proceedings; and
(e) co-ordination of concurrent proceedings
regarding the same debtor.
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PART 5—CONCURRENT PROCEEDINGS

Commencement
of a proceeding
in Kenya after
recognition of a
foreign main
proceeding.

30. (1) After the Court has recognised a foreign main
proceeding, a proceeding under this Act or may be commenced
only if the debtor has assets in Kenya.

Co-ordination of
proceeding
under the law of
Kenya and a
foreign
proceeding.

31. If a foreign proceeding and a proceeding under this Act
are taking place concurrently in respect of the same debtor, the
Court shall seek co-operation and co-ordination under paragraphs
27, 28, and 29, in which case the following provisions have effect:

(2) The effects of that proceeding are limited to the
assets of the debtor that are located in Kenya and, to the extent
necessary to implement co-operation and co-ordination under
paragraphs 27, 28 and 29, to other assets of the debtor that, under
the law of Kenya, should be administered in that proceeding.

(a) when the proceeding in Kenya is taking place at
the time when the application for recognition of
the foreign proceeding is made(i) any relief granted under paragraph 21 or 23
must be consistent with the proceeding in
Kenya; and
(ii) if the foreign proceeding is recognised in
Kenya as a foreign main proceeding—
paragraph 22 does not apply;
(b) when the proceeding in Kenya commences after
recognition, or after the lodgement of the
application for recognition, of the foreign
proceeding—
(i) the Court shall review any relief in effect
under paragraph 21 or 23 and shall modify
or terminate it if it is inconsistent with the
proceeding in Kenya;
(ii) if the foreign proceeding is a foreign main
proceeding, the Court shall, in accordance
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with paragraph 22(2), modify or terminate
the stay or suspension referred to in
paragraph 22(1) if it is inconsistent with the
proceeding in Kenya;
(c) in granting, extending, or modifying relief
granted to a representative of a foreign nonmain proceeding, the Court shall ensure that the
relief relates to assets that, under the law of
Kenya, should be administered in the foreign
non-main proceeding or concerns information
required in that proceeding.

Co-ordination of
more than one
foreign
proceeding.

32. If, in addition to a proceeding under this Act, two or more
foreign proceedings are taking place concurrently in respect of the
same debtor, the Court shall seek co-operation and co-ordination
under paragraphs 27, 28 and 29, in which case the following
provisions have effect:
(a) the Court shall ensure that any relief granted
under paragraph 21 or 23 to a representative of a
foreign non-main proceeding after recognition
of a foreign main proceeding is consistent with
the foreign main proceeding;
(b) if a foreign main proceeding is recognised after
recognition, or after the lodgement of an .
application for recognition, of a foreign nonmain proceeding—the Court shall review any
relief in effect under paragraph 21 or 23 and
shall modify or terminate it if it is inconsistent
with the foreign main proceeding;
(c) if, after recognition of a foreign non-main
proceeding, another foreign non-main
proceeding is recognised, the Court shall grant,
modify or terminate relief for the purpose of
facilitating co-ordination of the proceedings.

Presumptions of

insolvency
based on

33. In the absence of evidence to the contrary, recognition of
a foreign main proceeding is, for the purpose of commencing a
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recognition of a
foreign main
proceeding.

proceeding under this Act, proof that the debtor is insolvent.

Rule of payment
in concurrent
proceedings.

34. Without affecting secured claims or rights in rem, a
creditor who has received part payment in respect of its claim in a
proceeding under a law relating to insolvency in a foreign State
may not receive a payment for the same claim in a proceeding
under this Act regarding the same debtor, if the payment to the
other creditors of the same class is proportionately less than the
payment the creditor has already received.

SIXTH SCHEDULE

(S. 735)

CONSEQUENTIAL AMENDMENTS
PART 1—AMENDMENT OF ADVOCATES ACT (CAP. 16)
Section 16
(Invalid
agreements)

Delete paragraph (e) and substitute the following:
"(e) any disposition, contract, settlement,
conveyance, delivery, dealing or transfer that
is, under the Insolvency Act, 2013, void or
ineffective against the Official Receiver or a
bankruptcy trustee or an interim trustee in
proceedings under that Act.".

PART 2—AMENDMENT OF ARBITRATION ACT (CAP. 4)
Section 38

Repeal the section and substitute the following:
"Effect of
bankruptcy on
agreement to
settle
differences by
arbitration.

38. (1) If—
(a) it is provided by a term in a
contract to which a bankrupt is a
party that any differences arising
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out of or in connection with the
contract are to be referred to
arbitration; and
(b) the bankruptcy trustee adopts the
contract,
the term is enforceable by or against that trustee so
far as relates to those differences.
(2) Subsection (3) applies if—
(a) a person who has been adjudged
bankrupt had, before the
commencement of the
bankruptcy, become a party to an
arbitration agreement;
(b) any matter to which the
agreement applies requires to be
determined in connection with or
for the purposes of the bankruptcy
proceedings; and
(c) the case is one to which
subsection (1) does not apply.
(3) When this subsection applies, any
other party to the agreement or—
(a) if there is no creditors'
committee, the bankruptcy
trustee; or
(b) if there is a creditors'
committee—the bankruptcy
trustee with the consent of the
creditors' committee,
may apply to the High Court for an order directing
the relevant matter to be referred to arbitration in
accordance with the agreement.
(4) On the hearing of an application made
under subsection (3), the High Court may, if of the
opinion that that matter ought to be determined by
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arbitration, make an order to that effect.
(5) This section applies if—
(a) the arbitration is a domestic one;
(b) the bankrupt is a citizen of , or
ordinarily resides in, Kenya; or
(c) the law of Kenya is applicable
according to the rules relating to
the conflict of laws.".
PART 3—AMENDMENT OF CHATTELS TRANSFER ACT (CAP. 28)
Section 13

Repeal the section and substitute the following section:
"Unregistered
instruments to
be void in
certain cases.

13. (1) In this section—
"the relevant chattels", in relation to an
instrument, are the chattels referred to in subsection
(2); and
"the relevant event", in relation to a person who
owns or has an interest in the relevant chattels',
means—
(a) if the person is adjudged
bankrupt—the commencement of
the bankruptcy;
(b) if the person has entered into a
voluntary arrangement—the date
on which the arrangement takes
effect;
(c) if the person has assigned the
relevant Chattels to creditors or
entered into a composition with
creditors—the date on which the
assignment or composition takes
effect;
(d) if a summary instalment order has
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been made in respect of the
person—the date on which order
takes effect; or
(e) if the person is subject to an
execution process—the date on
which the process takes effect.
(2) An instrument relating to chattels that
is not registered before the deadline is void as
against the persons specified in subsection (3) in so
far as the property in, or the right to the possession
of, those chattels is after the relevant event in the
possession or apparent possession of—
(a) the person making or giving the
instrument; or
(b) any person against whom the
process was issued under or in the
execution of which the instrument
was made or given.
(3) The persons referred to in subsection
(2) are as follows:
(a) the Official Receiver or the
bankruptcy trustee in respect of
the estate of the person to whom
the relevant chattels belong;
(b) the supervisor of any voluntary
arrangement entered into by that
person, or the trustee acting under
any composition or other
arrangement entered into for the
benefit of the creditors of that
person;
(c) any person who seizes the
relevant chattels in the course of
executing the process of a court
authorizing their seizure;
(d) every person on whose behalf that
process was issued.
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(4) For the purposes of subsection (2), the
deadline for the registration of an instrument to
which this section applies is—
(a) the period within which the
instrument may be registered in
accordance with section 6; or
(b) if the High Court extends the
period for registration, the expiry
of that extended period.
(5) So long as an instrument continues to
be registered under this Act, the chattels comprised
in that instrument are, for the purposes of the
Insolvency Act, 2013, to be treated as being not
owned by, or in the possession or at the disposal of,
the person who made or gave the instrument.".

PART 3—INDUSTRIAL TRAINING ACT (CAP. 237)
Section 27

Substitute the following section:
"Effect of
bankruptcy on
contract of
apprenticeship
or indentured
learnership.

27. (1) If a contract of apprenticeship or
indentured learnership is discharged by a bankruptcy
trustee in accordance with section 69(2) of the
Insolvency Act, 2013, the bankruptcy trustee shall,
within one month after discharging the contract,
notify the discharge to the Director-General.

(2) A bankruptcy trustee who, without
reasonable excuse, fails to comply with subsection
(1) commits an offence and on conviction is liable to
a fine not exceeding two hundred thousand shillings.
(3) A failure to comply with subsection
(1) does not prevent the discharge of the contract
from taking effect."

PART 4—AMENDMENT OF EMPLOYMENT ACT (CAP. 97)
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Section 70
(Role of
relevant
officer).
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Delete subsection (4) and substitute the following subsection:
"(4) The following are relevant officers for the
purposes of this section—
(a) a bankruptcy trustee or interim trustee
holding office under Part III of the
Insolvency Act, 2013;
(b) a liquidator appointed urdt-r Part VI of
that Act;
' ;) an administrator appointed under Part
VIII of that Act;
d) the Official Receiver or other person
responsible for supervising the debtor
under a deed of composition approved by
the Court under Division 24 of Part III of
that Act;
-a supervisor or provisional supervisor
under a voluntary arrangement entered
into under Part IX or Division 1 of Part
IV of that Act;
(f)

a trustee under a trust deed for his
creditors executed by the employer."

PART 5—AMENDMENT OF HIRE-PURCHASE ACT (CAP. 507)
Section 30.

Repeal the section and substitute the following section:
"Agreement
binding on
trustee or
liquidator of
owner.

30. (1) If—
(a) in the case of a natural person,
the owner is adjudged bankrupt;
or
(b) in the case of a company, the
owner is placed in liquidation,

a hire-purchase agreement entered into by the
person or company as owner continues in effect
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after the commencement of the bankruptcy or
liquidation and is binding on the bankruptcy trustee
or liquidator, but without affecting the right of the
bankruptcy trustee or liquidator to disclaim.
(2) Subsection (I) does not affect the
powers of the court to set aside any disposition of
property that is an undue preference.".

PART 6—AMENDMENT OF INSURANCE ACT (CAP 487)

Section 95
(Property in
child's
advancement
policy).

Delete subsection (3) and substitute the following subsections:
"(3) If, during a child's lifetime, a person effecting
a policy in respect of the child dies or is adjudged bankrupt
before the child has reached the vesting age, the
representative of the person holds the policy in trust for the
child until the child reaches the vesting age or dies before
reaching that age, subject to any dealings other than
testamentary ones by the person before death or bankruptcy.
(3A) The representative may assign, mortgage,
charge, surrender, vary or otherwise deal with the policy and
apply the proceeds (if any) as the representative believes to be
appropriate for the maintenance or benefit of the child and the
continuation of the policy
(3B) The insurer issuing the policy is under no
obligation to ensure that the proceeds of the policy (if any)
are applied for the maintenance or benefit of the child.
(3B) In subsections (3) and (3A), "the
representative", in relation to—
(a) in relation to a deceased, means the
executor or administrator of the
deceased's estate; or
(b) in relation to a person who has been
adjudged bankrupt, means the
bankruptcy trustee of the person's estate
or the Official Receiver."
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PART 7—AMENDMENT OF INSURANCE (MOTOR VEHICLE THIRD
PARTY RISKS) ACT (CAP. 405)

Section 15

Repeal the section and substitute the following section:
"Contracts of
insurance
against
liabilities to
third parties.

15. (1) In this section—
"company" includes a body corporate that is not a
company registered under the Companies Act, 2013;
"insured person" means a person who is insured
under a contract of insurance against liabilities to
third parties; and
"insolvency event" means—
(a) in relation to a natural person(i)

the making of a bankruptcy
order in respect of the
person;

(ii) the entering into by the
person of a deed of
composition or a voluntary
arrangement with the
person's creditors;
(iii) the making of a summary
instalment order in respect
of the person; or
(iv) the entry of the person into
the no assets procedure; or
(b) in relation to a company(i)

the making of a liquidation
order or an administration
order in respect of the
company;

(ii) the passing of a resolution
for the voluntary liquidation
of the company; or
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(iii) the entering into a voluntary
arrangement with the
creditors of the company.
"liabilities to third parties", in relation to an
insured, does not include any liability of the insured
in the capacity of insurer under some other contract
of insurance.
(2) If an insured person, either before after
the occurrence of an insolvency event, incurs liability
to a third party, the person's rights against the insurer
under the contract are transferred to and vest in the
third party.
(3) If—
(a) an order is made under Part V of
the Insolvency Act, 2013 for the
administration of the estate of a
deceased debtor in accordance
with that Part; and
(b) a debt provable in bankruptcy is
owing by the deceased in respect
of a liability against which the
deceased was insured under a
contract of insurance against
liabilities to third parties,
the deceased debtor's rights against the insurer under
the contract in respect of that liability are,
irrespective of anything in that Act, transferred to and
vest in the person to whom the debt is owing.
(4) In so far as a contract of insurance
made in respect of any liability of the insured to third
parties purports (either directly or indirectly) to avoid
the contract, or to alter the rights of the parties under
it—
(a) on the happening of an insolvency
event involving the insured; or
(b) on the making of an order under
Part V of the Insolvency Act, 2013
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in respect of the insured's estate,
the contract is void.
(5) On a transfer under subsection (2) or
subsection (3), the insurer becomes under the same
liability to the third party as the insurer would have
been under to the insured, but—
(a) if the liability of the insurer to the
insured exceeds the liability of the
insured to the third party, nothing
in this section affects the rights of
the insured against the insurer in
respect of the excess; and
(b) if the liability of the insurer to the
insured is less than that liability,
nothing in this section affects the
rights of the third party against the
insured in respect of the balance.
(6) This section does not apply to a
company that is in voluntary liquidation only for the
purposes of reconstruction, or of amalgamation or
merger with another company.".

PART 8—AMENDMENT OF LAND ACT, 2012 (NO. 6 OF 2012)
Section 52.

Repeal the section and substitute the following section:
"Transmission
on bankruptcy

52. (1) On production to the Registrar of a
certified copy of the order of court adjudging a
proprietor bankrupt, or directing the estate of a
deceased proprietor to be administered in
accordance with section 175 of the Insolvency Act,
2013, the Registrar shall register the bankruptcy
trustee, or the trustee appointed under that section,
as proprietor of any land, lease or charge of which
the bankrupt or the deceased proprietor is
proprietor, in place of that bankrupt or proprietor.
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(2) In making an entry in the register for
the purpose of subsection (1), the Registrar shall
describe the bankruptcy trustee, or the trustee
appointed under section 375 of the Insolvency
Act, 2013 as "trustee of the property of
), a bankrupt"."
Section 103
(Application
for relief by
chargor).

In subsection (1), delete paragraph (e) and substitute the following
paragraph:
"(e) if the chargor has been adjudged bankrupt, the
bankruptcy trustee of the estate of the chargor;".

PART 9—AMENDMENT OF LAND REGISTRATION ACT (NO. 3 OF 2012)
Section 27.

Repeal the section and substitute the following section:
"Transfer
without valuable
consideration.

27. (1) A proprietor who has acquired land, a
lease or a charge by transfer without valuable
consideration holds it subject to—
(a)

any unregistered rights or
interests subject to which the
transferor held it; and

(b) the provisions of the Insolvency
Act, 2013, so far as they are
applicable in the circumstances.
(2) When registered, such a transfer has
the same effect as a transfer for valuable
consideration."
Section 63.

Repeal the section and substitute the following section:
"Transmission
on bankruptcy

63. (1) On production to the Registrar of a
certified copy of the order of court adjudging a
proprietor bankrupt, or directing the estate of a
deceased proprietor to be administered in
accordance with section 375 of the Insolvency Act,
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2013, the Registrar shall register the bankruptcy
trustee, or the trustee appointed under that section,
as proprietor of any land, lease or charge of which
the bankrupt or the deceased proprietor is
proprietor, in place of that bankrupt or proprietor.
(2) In making an entry in the register for
the purpose of subsection (1), the Registrar shall
describe the bankruptcy trustee, or the trustee
appointed under section 375 of the Insolvency Act,
2013, as "trustee of the property of
), a bankrupt"."
Section 71
(Lodging
of
cautions).

In subsection (1), delete paragraph (c) and substitute the following
paragraph:
"(c) has made an application for a bankruptcy order
against the proprietor of any registered land,
lease or charge,".

PART 10--AMENDMENT OF LAW OF SUCCESSION ACT (CAP. 160)
Section 89
(Insolvent
estates)

Repeal the section.

PART 11—AMENDMENT OF MERCHANT SHIPPING ACT (NO. 4 OF 2009) -Section 106
(Priority of
liens).

Delete "the law relating to bankruptcy" and substitute "the law
relating to insolvency".

PART 12—AMENDMENT OF METHYLATED SPIRITS ACT (CAP. 120)
Section 49
(Prohibition
of sale unless

In subsection (1), delete paragraph (d) and substitute the
following paragraph:
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licensed).

"(c) by a bankruptcy trustee in respect of spirits
forming part of the bankrupt's estate;"

PART 13—AMENDMENT OF NARCOTIC DRUGS AND PSYCHOTROPIC
SUBSTANCES CONTROL ACT (CAP. 245)
Section 31
(Management
of property
by Official
Receiver.)

Delete subsection (4) and substitute the following subsection:
"(4) On taking custody and control of a person's
property in accordance with a restraint order, the Official
Receiver becomes be entitled to receive, in respect of the
performance of the Official Receiver's functions in relation
to the property, fees equal to the fees that that would be
payable if the Official Receiver were carrying out the
functions of a bankruptcy trustee under the Insolvency Act,
2013."

PART 14—AMENDMENT OF PREVENTION OF FRAUD (INVESTMENTS)
ACT (NO. 1 OF 1977)
Section 11

Repeal the section and substitute the following section:
"Guarantee
in
connection
with
principal's
licence.

11. (1) Subject to this section, wincipal's
licence may be granted to a person only if a
guarantee, in the prescribed form, is provided by
such guarantor as the Cabinet Secretary approves to
the effect that, if an insolvency event involving the
applicant occurs during the currency of the licence,
the guarantor will pay to the bankruptcy trustee or
the liquidator the sum of one million shillings or
such other sum as the Cabinet Secretary determines
from time to time.
(2) The bankruptcy trustee or liquidator
may recover from the guarantor a sum that
becomes payable to a bankruptcy trustee under a
guarantee given in accordance with subsection (1).
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(3) If any such sum exceeds the amount
required to satisfy the debts and liabilities
(including the costs and expenses of the bankruptcy
administration, the amount of the excess or the
amount of the sum (whichever is the less) is
repayable by the bankruptcy trustee or liquidator to
or in relation to the guarantor.
(4) In this section—
"company includes a body corporate that is not
a company registered under the Companies Act,
2013;
"insolvency event" means—
(a) in relation to a natural person—
(i) the making of a
bankruptcy order in
respect of the person;
(ii) the entering into by the
person of a deed of
composition or a voluntary
arrangement with the
person's creditors;
(iii) the making of a summary
instalment order in respect
of the person; or
(iv) the entry of the person into
the no assets procedure; or
(b) in relation to a company(i) the making of a liquidation
order or an administration
order in respect of the
company;
(ii) the passing of a resolution
for the voluntary
liquidation of the
company; or
(iii) the entering into a
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voluntary arrangement
with the creditors of the
company.".
PART 15—AMENDMENT OF PROCEEDS OF CRIME AND ANTI-MONEY
LAUNDERING (NO. 9 OF 2009)
Section 79

Repeal the section and substitute the following section:
"Effect of
bankruptcy
on realizable
property.

79. (1) When a person who holds realizable
property is adjudged bankrupt—
(a) the property for the time being
subject to a restraint order made
before the date of the
bankruptcy order; and
(b) the proceeds of any realizable
property realized because of
section 75 and for the time
being under the control of a
receiver appointed under this
Part,
does not vest in the Registrar of the High Court,
Official Receiver or the Public Trustee.
(2) If a defendant who has directly or
indirectly made an affected gift to any other
person is adjudged bankrupt, the following
provisions apply:
(a) a court may not set aside the
disposition of that gift under the
Insolvency Act, 2013 if(i)

a prosecution for an
offence has been
commenced against the
defendant and the
proceedings against the
defendant have not been
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concluded; or
(ii) the property of any other
person is subject to a
restraint order;
(b) any court that sets aside a
disposition in paragraph (a)
after the conclusion of the
proceedings against the
defendant shall take into
account any realization of the
property of other persons in
accordance with this Part.
(3) If a person has been adjudged
bankrupt, the powers conferred on the court by
sections 64 to 72 and 73(2), or on a receiver
appointed under this Part, may not be exercised in
respect of property that—
(a) forms part of the bankrupt's
estate; or
(b) the Official Receiver or a
bankruptcy trustee is entitled to
claim from the bankrupt under
the Insolvency Act, 2013.
(4) Nothing in the Insolvency Act, 2013
prohibits a court or a receiver appointed under this
Part from exercising a power contemplated in
subsection (3) of any property or proceeds referred
to in subsection (1)."

PART 16—AMENDMENT OF RECORDS DISPOSAL ACT (CAP. 14)
Schedule
(Officers
included in
the definition
of "Official
Receiver")

In relation to the Official Receiver, delete "Bankruptcy Act
(Cap. 53) — section 74" and substitute "Insolvency Act, 2013 —
section 701".
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PART 17—AMENDMENT OF REGISTRATION OF BUSINESS NAMES ACT
(CAP. 499)
Section 4
(Firms,
individuals
and
corporations
to be
registered).

Delete paragraph (d) and substitute the following ptiragraph:
"(d) every corporation having a place of
business in Kenya and carrying on
business under a business name that is
not its corporate name without any
addition is required to be registered as
provided by this Act, except that(i)

if two or more individual partners
have the same surname, the
addition of an "s" at the end of that
surname does not of itself render
registration necessary;

(ii) if the business is carried on by a
bankruptcy trustee or an
administrator appointed by the
court, registration is not necessary;
and
(iii) a purchase or acquisition of
property by two or more persons
as joint tenants or tenants in
common does not of itself
constitute the carrying on of a
business, even if the owner shares
any profits from the sale of the
property."
Section 5.

Repeal the section and substitute the following section:
"Requirement
for certain
nominees,
trustees and
agents to be
registered.

5. (1) A natural person, firm or
corporation having a place of business within
-Kenya_ shall not(a) carry on business wholly or
mainly as the nominee or
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trustee of, or on behalf of, one
of more other persons, firms or
corporation; or
(b) act as a general agent for a
foreign firm,
unless registered as provided by this Act.
_ (2) Subsection Q) does not apply to a
business that is carried on by a bankruptcy trustee,
liquidator or administrator appointed by the
Court.".
-

PART 18—AMENDMENT OF WILDLIFE (CONSERVATION AND
MANAGEMENT) ACT (CAP. 376)
Section 42
(Certificates of
ownership for
possession of
trophies).

Delete subsection (2) and substitute the following subsection:
"(2) This section does not apply to the
possession of a trophy by a person who is in possession
only because the person is—
(a) the liquidator or administrator of a
company that is in liquidation or
under administration; or
(b) the bankruptcy trustee or interim
trustee of a bankrupt person's estate;
or
(c) the personal representative of a
deceased person's estate."
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MEMORANDUM OF OBJECTS AND REASONS

The legislative proposal giving rise to this Bill has been submitted by the
Attorney-General. The main purpose of this Bill is to repeal and replace the
Bankruptcy Act (Cap 53 of the Laws of Kenya) and to simplify insolvency
proceedings. The Bill seeks to encourage the dissolution of non-viable and
inefficient businesses and the survival of efficient ones and to maximize the
value of liquidated assets. Among other things, the Bill also•
•
•

provides for independent administrators to take control of
businesses at the point of insolvency,
provides for the equitable distribution of liquidation assets among
creditors and
provides effective mechanisms for indentifying and prosecuting
managers or directors whose illegal actions contribute to the
insolvency of a firm.

PART I of the Bill (clauses 1-3) contains preliminary provisions. Clause 3
of the Bill states that the objects of the Bill are—

(a) to establish and provide for the operation of a framework for the
efficient and equitable administration of the estates of insolvent
natural persons and unincorporated entities comprising natural
persons, and the assets of insolvent companies and other bodies
corporate, that maintains a fair balance between the interests of
those persons, entities, companies and bodies and those of their
creditors;
(b) in the case of insolvent natural persons and unincorporated
entities comprising natural persons, and insolvent companies and
other bodies corporate whose financial position is redeemable(i)

to enable those persons and entities to continue to operate
as going concerns so that ultimately they may be able to
meet their financial obligations to their creditors in full or
at least to the satisfaction of those creditors; and

(ii)

to achieve a better outcome for the creditors as a whole
than would likely to be the case if those persons and
entities were adjudged bankrupt;
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(c) in the case of insolvent companies and other bodies corporate whose
financial position is redeemable-

(i)

to enable those companies and bodies to continue to
operate as going concerns so that ultimately they may be
able to meet their financial obligations to their creditors
in full or at least to the satisfaction of those creditors; and

(ii)

to achieve a better outcome for the creditors as a whole
than would likely to be the case if those companies and
bodies were liquidated; and

(d) in the case of insolvent natural persons and unincorporated
entities comprising natural persons, and insolvent companies and
other bodies corporate whose financial position is
irredeemable—to provide an orderly system for adjudging those
persons bankrupt and for the efficient and optimal administration
and distribution of their estates for the benefit of their creditors;
(e) in the case of insolvent companies and other bodies corporate
whose financial position is irredeemable—to provide an orderly
system for liquidating the affairs of those companies and bodies
and for the efficient and optimal administration and distribution
of their assets for the benefit of their creditors.
PART II (clauses 4-11) provides for the authorisation of insolvency
practitioners and prescribes their qualifications. A person who is not the
holder of an authorisation will be prohibited from acting as an insolvency
practitioner. This means that an unqualified person will not be able to act as
a bankruptcy trustee or interim trustee of a bankrupt's estate or as a
liquidator, provisional liquidator or administrator of a company or a
supervisor of a voluntary arrangement. The Part also prescribes the
procedure to be followed by an applicant seeking an authorisation from the
Official Receiver to act as an insolvency practitioner, will enable the
Official Receiver to cancel an authorisation in specified circumstances and
confers a right of appeal against decisions of the Official Receiver.
PART III (clauses 12-301) sets out the rules for making bankruptcy orders
in respect of natural persons and for the administration of their estates for
the benefit of their creditors. The Part is divided into 25 Divisions.
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Division 1 (clauses 12-16) deals with the nature of bankruptcy and related
processes.
Di ision 2 (clauses 17-31) deals with bankruptcy applications by creditors.
A creditor who has applied for a bankruptcy order in respect of a debtor will
be prohibited from starting or continuing an execution process against the
debtor. On the hearing of a bankruptcy application, the High Court will be
empowered to adjudge a debtor if satisfied the debtor is unable to pay his or
her debts the circumstances specified in the Bill. The Court will have power
to halt bankruptcy proceedings in specified circumstances.
Division 3 (clauses 32-35) will enable a debtor to apply for a bankruptcy
order in specified circumstances. The Court will have power to appoint at
authorised insolvency practitioner to investigate the financial affairs of the
debtor.
Division 4 (clauses 36-40) provides for an interim trustee to be appointed in
respect of a bankrupt's estate on the application of a creditor.
Division 5 (clauses 41-47) provide for the processing of bankruptcy
applications. Bankruptcy commences on the making of a bankruptcy order,
which will be binding on everybody and not just the bankrupt. On the
making of a bankruptcy order, the Official Receiver will be required to
nominate a bankruptcy trustee to administer the bankrupt's estate. The
Official Receiver will be required to establish and maintain a public register
of undischarged and discharged bankrupts.
Division 6 (clauses 48-58) deals with the processes that are to take place on
and after the commencement of a bankruptcy. As soon as practicable after
the commencement of the bankruptcy, the Official Receiver will be require(
to serve a notice on the bankrupt requiring the bankrupt to lodge with the
Official Receiver a statement of the bankrupt's financial position. The
bankrupt will be required to comply with the Official Receiver's
requirement by the specified deadline. The bankrupt's creditors will be
entitled to inspect and take copies of the statement. The Official Receiver
will then be required to convene the first meeting of creditors. However, the
Official Receiver will be able to dispense with this meeting in certain
specified circumstances. If the Official Receiver decides not to convene
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such a meeting, the creditors can nevertheless requisition a creditors'
meeting.
It will be unlawful to begin or continue an execution process in respect of
the bankrupt's property after the bankruptcy order advertised. Bankruptcy
proceedings will not be affected by the bankrupt's death.
Division 7 (clauses 59 to 80) provides for the appointment of a bankruptcy
trustee to administer the bankrupt's estate and for the functions and powers
of the trustee. Provision is made to deal the consequences of a failure of a
creditors' meeting to appoint bankruptcy trustee. In certain cases, the
Cabinet Secretary will be able to appoint a bankruptcy trustee. If a
bankruptcy order is made when there is a supervisor of a summary
instalment order approved in relation to the bankrupt, the High Court will
have power to appoint the supervisor of the order as bankruptcy trustee.
Ile bankruptcy trustee will not be allowed to sell the bankrupt's property
oefore first creditors' meeting. When the bankruptcy trustee sells the
bankrupt's property, the purchaser Will get a good title to the property.
Among the bankruptcy trustee's powers are the power to invest surplus
funds of the bankrupt's estate and to assign the trustee's right to sue under
the proposed Act and the power to apply for and obtain directions from the
High Court.
Special provision is made .to address the situation that arises when the
bankrupt is a partner in a business partnership. Further provision is made
for the discharge or transfer of an indenture of apprenticeship or articles of
agreement on bankruptcy of the employer of the apprentice or articled
employee.
It will be possible to make an application to thelligh Court to reverse or
modify a decision of the bankruptcy trustee.
A bankruptcy trustee will be required .to keep proper accounting records,
which will have to audited, and at the end of the bankruptcy to prepare a
final statement of receipts and payments. •

•

-

Provision is made for the circumstances in which a bankruptcy trustee

vacates office and for the filling of vacancies and for the release of a
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bankruptcy trustee from his or her obligations provided certain specified
conditions are met.
A bankruptcy trustee will be subject to the general control of the High
Court. A bankruptcy trustee will liable for the misapplication of money and
other property comprising the bankrupt's estate.
Division 8 (clauses 81 to 103) deals with creditors' meetings and specifies
the kinds of creditors' meetings that are to be held and the procedure to be
followed in convening the meetings. The first creditors' meeting will be
required to appoint a chairperson to conduct the meetings. The chairperson
will have power to adjourn a creditors' meeting.
The Bankruptcy trustee will have an obligation to report to a creditors'
meeting and to attend the meeting and be questioned. Provision is made for
non-creditors to attend a creditors' meeting in certain circumstances. It will
be a requirement that minutes of a creditors' meeting be recorded and that
the record be kept.
Provision is made for•
•
•
•
•
•
•
•
•

the number of persons required to attend for a creditors' meeting
to be valid ;
who can represent creditors and the bankrupt at a creditors'
meeting;
the passing of resolutions at creditors' meetings;
what votes can be counted for passing of resolutions at creditors'
meetings;
who may vote at creditors' meetings;
when secured creditor may vote at creditors' meetings;
when creditors holding a bill of exchange or promissory note may
vote at creditors' meetings;
the circumstances in which persons are disqualified from voting at
creditor's meetings; and
the entitlement of the bankrupt partners' creditors (if any) to prove
debts at creditors' meetings; and
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creditors to have the right to inspect documents.

The creditors will be able to appoint experts or a committee to assist the
bankruptcy trustee.
Division 9 (clauses 104-117) deals with the status of the bankrupt's property
after the commencement of the 'bankruptcy. The property will vest in the
bankruptcy trustee and will be held in trust by bankrupt. The High Court
will have power to order money due to the bankrupt to be assigned to the
bankruptcy trustee.
Provision is made for an execution creditor to retain execution proceeds in
certain circumstances and for the duties of a judicial enforcements officer
(such as a bailiff) in relation to a bankruptcy. A purchaser of a bankrupt's
property under a sale by a judicial enforcement officer will acquire a good
title to it.
In certain circumstances, the High Court will be able to set aside rights
conferred on bankruptcy trustee.
The Division also provides for•
•

transactions made in good faith and for value after bankruptcy;
and
executions and attachments of a bankrupt's property made-in good
faith.

Division 10 (clauses 118-129) deals with disclaimers of the bankrupt's
property and, in particularly, specifies the circumstances under which a
bankruptcy trustee may disclaim onerous property and the effect of such
disclaimer. A person who sustains loss as a result of a disclaimer by the
bankruptcy trustee to claim as a creditor in the bankruptcy or to apply to the
High Court for an order vesting the disclaimed property in the person. The
Division also specifies the powers of a bankruptcy trustee in relation to
disclaimed property.
Division 11 (clauses 130 to 134) deals with goods that are held by a
bankrupt under a credit purchase transaction (such as a hire purchase
agreement) and imposes restrictions on a creditor dealing with those goods.
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The Division specifies a bankruptcy trustee's powers in relation to goods
that are subject to a credit purchase transaction and provides for a creditor in
possession of any such goods to prove in bankruptcy if the bankruptcy
trustee has not exercised thote powers. A creditor will be able to assign
goods to the bankruptcy trustee.
Division 12 (clauses 135-136) deal with second bankruptcies and, in
particular, for the status of the bankrupt's property in the case of a second
bankruptcy
Division 13 (clauses 137-138) deals with persons who may be jointly
adjudged bankrupt and specifies how joint and separate estates are to be
applied. In such a case, separate accounts will be required to be kept for
each bankrupt.
Division 14 (clauses 139-147) prescribes the duties of a bankrupt during the
bankruptcy. In particular, a bankrupt will be required•
•
•
•
•
•
•

to disclose property acquired before discharge;
to deliver property to the bankruptcy trustee on demand;
to give to the bankruptcy trustee accounting records and other
documents;
to give to the bankruptcy trustee information relating to the
bankrupt's property;
to give the bankruptcy trustee information relating to the
bankrupt's income and expenditure;
to notify the bankruptcy trustee of change in personal information;
and
to give the bankruptcy trustee financial information.

Division 15 (clauses 148-159) imposes certain restrictions on a bankrupt
during the bankruptcy. In particular, the Division will•
•

provided that a bankrupt can be required to contribute to payment
of the bankrupt's debts;
prohibit a bankrupt from entering business;
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enable a warrant to be obtained for the seizure of a bankrupt's
property;
enable a bankrupt's property to be seized;
require a bankrupt to vacate land or buildings if required to do so;
entitle a to inspect documents relevant to the bankruptcy;
impose restrictions on bankrupt's dealings with property;
prohibit a bankrupt from taking steps to defeat beneficial interests
of others in the bankrupt's property;
require a bank to notify the bankruptcy trustee of details of a
bankrupt's account; and
enable a bankruptcy trustee to require the. bank to search its
records relating to the bankrupt's account record.

Division 16 (clauses 160-166) confer a number of rights on the bankrupt
during the bankruptcy, including the rights to retain•
•
•

assets necessary to carry out the bankrupt's trade; and
household furniture and personal effects.
The bankruptcy trustee will be able to make an allowance to the
bankrupt.

Division 17 (clauses 167-187) provide for the examination of the bankrupt
by the bankruptcy trustee as well as the public examination of the bankrupt
by bankruptcy trustee or creditor before the High Court. The bankruptcy
trustee will be able to summon the bankrupt and others for examination.
Provision is made for the conduct of the examination of those summoned by
the bankruptcy trustee. A person summoned will be entitled to be
eimbursed expenses incurred in attending the examination and will be
entitled to be represented. Creditors will be entitled to inspect the records
relating to the examination, which will not be allowed to be published with
the consent of the High Court. A person holding bankrupt's documents and
other records will not be entitled to a lien over them.
-

The Division also provides for the High Court to hold a public examination
in relation to a bankruptcy if the bankruptcy trustee or creditors require and
for the conduct of the public examination before the Court. The bankruptcy
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trustee will be required to ensure that a record of the examination is kept.
The consequences of a bankrupt's failing to attend the examination are
specified. However, a bankrupt will be entitled to be paid expenses for
attending the examination. It will be possible to extend the examination to
cover companies that are controlled by the bankrupt and by the bankrupt's
associates. In relation to the examination, there will no privilege against
self-incrimination, but statements made in the course of the examination will
not generally be admissible in criminal proceedings against their maker.
Persons examined will be entitled to be represented at the examination.
The Division prescribes certain offences relating to conduct of examinations
by a bankruptcy trustee.
Division 18 (clauses 188-192) deals with the status of the bankrupts
contracts, which may be continued by the bankruptcy trustee or disclaimed
as onerous. Provision is made for the contract to be terminated by other
contracting party. Special provision is made for transactions with the
bankrupt that were made in ignorance of the bankruptcy. A bankrupt's co
contractor will be able to sue and be sued if there is a joint contractual
liability. The bankruptcy trustee will be entitled to recover the advocate's
costs (if any).
Division 19 (clauses 193-213) deals with irregular transactions entered into
by the bankrupt before the commencement of the bankruptcy. In particular,
the Division will•
•
•
•
•

enable insolvent transactions to be cancelled by the bankruptcy
trustee;
provide for a series of transactions to be regarded as single
transaction in certain cases;
enable insolvent charges to be cancelled on the bankruptcy
trustee's initiative;
provide that a charge for new consideration or a replacement
charge will not be affected;
provide for the appropriation of payments by the bankrupt to a
secured creditor;
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provide that a charge agreed to before the beginning of a specified
period is not to be cancelled;
enable "insolvent gifts" made within two years before bankruptcy
to be cancelled;
enable a gift made by a bankrupt between two and five years
before the bankruptcy to be cancelled by the bankruptcy trustee if
the bankrupt was unable to pay his or her debts;
empower the High Court to order the retransfer of property or the
payment of an equivalent value;
impose limits on what can be recovered;
enable the bankruptcy trustee to recover the difference in value if
the transaction is found to be undervalue; and
empower the High Court to order the recipient of the bankrupt's
contribution to the property of another to pay the value of that
contribution to the bankruptcy trustee

Division 20 (clauses 214-244) prescribes the procedure for the processing of
creditors' claims against a bankrupt's estate and the duties of the bankruptcy
trustee in this regard. In particular, the Division•
•
•
•
•
•
•

•

specifies what debts are provable debts;
prescribes the procedure for proving debt;
will require the bankruptcy trustee to examine creditors' claims;
will require the bankruptcy trustee to give creditor notice of
grounds for rejecting a claim;
will confer on the bankruptcy trustee power to require and obtain
evidence of a debt;
provides for the giving of notices by a creditor to the bankruptcy
trustee to either allow or reject the creditor's claim;
will empower the High Court to cancel a creditor's claim in
specified circumstances; to quash or vary the bankruptcy trustee's
decision rejecting creditor's claim; to make orders as to costs; and
to order the disposal of property that is subject to a charge;
provides for the realisation of property that is subject to a security;
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•

•
•
•
•
•

•
•
•
•
•

prescribes the bankruptcy trustee's powers when secured a
creditor values property that is subject to a charge and proves for
the balance;
provides for the valuation of a charge;
will enable a secured creditor who surrenders a charge to
surrender a claim or to withdraw a claim and submit a new claim
will enable a bankruptcy trustee, or the High Court, to estimate the
amount of an uncertain creditor's claim;
will enable a creditor to claim pre-bankruptcy interest;
provides for post-bankruptcy interest, and additional postbankruptcy interest on contract or judgment debt, to be paid if a
surplus remains at the conclusion of the bankruptcy;
will require a creditor to deduct any trade discounts received;
will enable a secured creditor to prove a.s an unsecured creditor if
the security is void or partly void;
will enable a judgment creditor to prove for costs;
enable a company to prove for unpaid calls; and
specifies the circumstances in which a guarantor for the bankrupt
may be able to prove a claim.

It will be an offence for a secured creditor to make a false claim.
Division 21 (clauses 245-252) deals with the distribution of the
bankrupt's estate at the conclusion of the bankruptcy. Special provision
is made for the payment of preferential debts for order in which
preferential debts are to be paid and for debts owed to a bankrupt's
spouse. If a payment has been made to a person on account of a
preferential creditor out of money advanced by another person for that
purpose, the other person has, in the bankruptcy, the same right of priority
in respect of the money so advanced as the preferential creditor would
have. A priority will be accorded to a landlord or other to person who
distrains on goods or effects of the bankrupt within the 28 days
immediately preceding the commencement of the bankruptcy and
creditors will have priority over creditors of a joint bankrupt. The
Division also provides for the final distribution of a bankrupt's estate and

for the holding of a final meeting of creditors.

The Insolvency Bill, 2014

1045

Division 22 (clauses 253-270) provides that a baiikrupt is automatically
discharged from bankruptcy three years after the commencement of the
bankruptcy or may be discharged earlier on the application of the
bankrupt and prescribes the process to be followed for a bankrupt to be
discharged from bankruptcy.
Creditors will have a right to object to the automatic discharge of a
bankrupt. The High Court will have jurisdiction to hear and determine such
an objection and will be required to quash the discharge if any of the
specified grounds is established.
A bankrupt will be able to apply for an absolute discharge on ground that
conditions of discharge are too onerous. A discharge will be conclusive
evidence of bankruptcy and the validity of the bdhkruptcy proceedings.
However, a discharge will not release the bankrupt's partners and certain
other persons. A discharged bankrupt will continue have an obligation to
assist the bankruptcy trustee after discharge. If the Court refuses to
discharge a bankrupt or, although discharging the bankrupt, suspends the
order discharging the bankrupt, the Official Receiver will be require to
record that information in relevant public register kept under Part XII.
Division 23 (clauses 271-273) will enable the High Court or the Official
Receiver to annul a bankruptcy order in certain circumstances and specifies
the effect of the annulment of such an order.
Division 24 (clauses 274-287) provides for. compositions during bankruptcy
both in relation individual natural persons and in relation to members of a
partnership. A meeting of creditors of a bankrupt will be able to accept a
composition by passing a preliminary resolution, but the composition will
not be effective unless it is approved by a confirming resolution. A
composition will not be binding unless it is approved by the High Court.
Other provisions of the Division•
•

provide for a deed of composition to be executed and the effect of
such a deed;
provide that a bankrupt will remain liable for unpaid balances of certain outstanding debts;
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•
•
•
•

prescribe tne procedure to be followed after the High Court has
approved the composition;
provide for the enforcement of a composition;
confer exclusive jurisdiction on the High Court; and
provide for the law and practice in bankruptcy to apply to a deed
of composition.

Division 25 (clauses 288-301) prescribe certain conduct that will constitute
bankruptcy offences and the maximum penalties that may be imposed on
cony ction for those offences. These offences include offences relating to•
•
•
•
•
•
•
•
•
•
•

a bankrupt's debts;
a bankrupt's property;
written statements given by a bankrupt to a bankrupt's creditors
and others;
certain documents prepared or produced by a bankrupt;
claims for fictitious losses or expenses;
obtaining credit by a bankrupt;
obtaining of creditors' consents by a bankrupt
a bankrupt's leaving Kenya without consent;
the failure of a bankrupt to keep and preserve proper record of
transactions;
the failure of a bankrupt to keep proper records with intent to
conceal relevant information; and
the management of companies by a bankrupt.

PART IV (clauses 302 to 360) provides for certain alternatives that will
enable natural persons who are insolvent to restructure their debts and thus
avoid bankruptcy. The Part is divided into four Divisions as follows:
Division 1 (clauses 302-321) will enable a debtor to enter into a voluntary
arrangement with the debtor's creditors. An insolvent debtor who seeks the
protection of a voluntary arrangement will, in the first instance, be required
to apply to the High Court for an interim order. While an interim order has

effect in respect of a debtor-
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a bankruptcy application relating to the debtor may not be made or
proceeded with;
a landlord or other person to whom rent is payable may exercise a
right of forfeiture by peaceable re-entry in relation to premises let
to the debtor in respect of a failure by the debtor to comply with a
term or condition of the debtor's tenancy of the premises only
with the approval of the Court; and
any other proceedings (including execution or other legal process)
may be begun or continued, and distress may be levied, against
the debtor or the debtor's property only with the approval of the
Court.

An application to the High Court for an interim order may be made if the
debtor intends to make a proposal to the debtor's creditors for a composition
in satisfaction of the debtor's debts or a scheme of arrangement of the
debtor's financial affairs. When an application for an interim order has been
made•

•

a landlord or other person to whom rent is payable by the debtor
will be only able to exercise a right of forfeiture in relation to
premises let to the debtor for a failure of the debtor to comply
with a term of the tenancy only with the leave of the Court and in
accordance with any conditions imposed by the Court; and
the Court will have power to prohibit distress from being levied
on the debtor's property or its subsequent sale, or both and to halt
any action, execution or other legal process against the property or
person of the debtor.

The High Court may make an interim order on an application for an interim
order only if satisfied•
•
•

that the debtor intends to make a proposal for a voluntary
arrangement;
that the debtor was an undischarged bankrupt or was able to make
an application for the debtor's own bankruptcy;
that no previous application has been made by the debtor for an
interim order during the previous twelve months; and
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•

'hat the supervisor under the debtor's proposal is willing to act if
the proposal is implemented. \

As soon as practicable after the Making of an interim order, the designated
supervisor will be required to submit a report to the High Court stating
(among other things)—
•
•

whether the proposed voluntary arrangement has a reasonable
prospect of being apprOved and implemented; and
whether a meeting should be convened to consider the debtors'
proposal.

If it is reported to the High Court that a meeting of the debtor's creditors
should be convened, the provisional supervisor will, unless the Court
otherwise directs, convene such a meeting to consider the debtor's proposal.
After electing a chairperson, the meeting is to be divided into three groups
for voting purposes. One group will comprise secured creditors, a second
group will comprise preferential creditors, and the third group will comprise
unsecured creditors. The proposal will be approved if it is supported by a
majority of each of the three groups. After the creditors' meeting, the debtor
or any of the creditors will be entitled to apply to the High Court for an
order approving the debtor's proposal (and will be able to do so even if it
was not approved by a majority of each of the groups of creditors). When
approved by the High Court, the proposal will take effect as a voluntary
arrangement and will be binding on the debtor and all creditors who
attended or were entitled to attend the creditors' meeting.
However, it will be possible to make an application to the High Court
challenging a decision taken at the creditors' meeting on the ground that the
approval of the proposal unfairly affects the interests of a creditor of the
debtor or that a material irregularity occurred at or in relation to the meeting.
The debtor, the creditor or the supervisor will be able to make such an
application.
The supervisor will be responsible for implementing and supervising the
voluntary arrangement. HoWever, a debtor or creditor who is dissatisfied
with an action or decision of the supervisor in relation to the implementation
of the arrangement will be able to apply to the High Court for an order
quashing or modifying the supervisor's action or decision.
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Other provisions of the Division provide for an expedited procedure for the
approval and implementation of a voluntary arrangement procedure, which
will be only available if no application for an interim order has been made
under the provisions mentioned above. When the procedure is available,, a
debtor will be able to submit to the Official Receiver a document setting out
the terms of the voluntary arrangement that the debtor is proposing. That
document will be required to be accompanied by a statement of the debtor's
financial affairs. If satisfied that the proposed voluntary arrangement has a
reasonable prospect of being approved and implemented; the Official
Receiver will be authorised to make arrangements for the purpose of
inviting creditors to decide whether to approve it. If the Official Receiver
submits a report to the High Cowl stating that the proposed voluntary
arrangement has been approved, that arrangement will takes effect as a
voluntary arrangement and will bind the debtor those creditors who were
was entitled to participate in the arrangements mentioned above. Provision
is also made for the implementation of an expedited voluntary arrangement
and for its revocation in specified circumstances.
,

.

It will be an offence for debtor to make false representation for purpose of
obtaining creditors' approval. Provision is made for the prosecution of
delinquent debtors in relation to the operation of the Division.
Division 2 (clauses 322=341) will enable a summary instalment order to be
made in respect of an insolvent debtor who is a natural person. A summary
instalment order is an order made by the Official Receiver directing the
debtor pay the debtor's debts either in instalments or in some other way and
either in full or to the extent that the Official Receiver considers practicable
in the circumstances. The Official Receiver will be able to make a summary
instalment order on the application of a debtor a creditor with the debtor'•
consent. The Official Receiver will be required to refuse an application for
a summary instalment order if the application does not comply with (,ertain
specified requirements, which include the submission of a stLiement
stating•
•

that the debtor proposes to pay the creditors in full or the amount
in the shilling that the debtor proposes to pay;
the total amount of the weekly or other instalments that the debtor
proposes to pay; and
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•

the name and address of the debtor's proposed supervisor and
annex the written consent of that person to be supervisor or if the
debtor claims that a supervisor is not necessary, the debtor's
reasons for that claim.

The Official Receiver will not be able to make a summary instalment order
without having given the debtor and the creditors an opportunity to make
representations with respect to the matter. In addition to an order for the
payment of the debts in instalments, the Official Receiver will be able to
make orders on related matters, such as the debtor's future earnings or
income. Unless the Official Receiver dispenses with the appointment, a
summary instalment order will be ineffective if it does not provide for the
appointment of a suitable and willing person to supervise compliance by the
debtor with the terms of the order. A supervisor will be responsible for
supervising the debtor's compliance with the terms of the summary
instalment order and any related orders made by the Official Receiver. To
ensure accountability, the Official Receiver will be able to require a
supervisor or past supervisor to provide documents relating to the
performance of the supervisor's responsibilities. While a summary
instalment order has effect, a person will not be able to begin or continue
proceedings against the debtor unless the Official Receiver gives permission
for a creditor to begin or continue the proceedings, or the debtor is in default
under the order.
Other provisions of the Division•
•
•
•
•
•
•

provide for the termination of a supervisor's appointment for
failure to supervise adequately;
provide for the period for payment of instalments;
provide for the variation or discharge of summary instalment
orders;
prescribe the effect of summary instalment orders;
provide for proceedings against debtors;
will require a supervisor to give notice of the relevant summary
instalment order to the debtor's creditors;
provide for the establishment of a public register of debtors
subject to current summary instalment order;
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specifies when a summary instalment order ceases to be current;
provide for the disposal of claims of creditors when a summary
instalment order has effect;
provide for the payment of a debtor's earnings to the supervisor;
prescribe the consequences of default by a debtor to pay an
amount due under summary instalment order; and
will make it an offence for a debtor to obtain credit while a
summary instalment order has effect.

Division 3 (clauses 342-360) prescribes a procedure for dealing with a
debtor who has no realisable assets. A debtor who meets the requisite
criteria will be able to apply to the Official Receiver for entry to the no-asset
procedure. The requisite criteria are that•
•
•
•
•

the debtor has no realisable assets;
the debtor has not previously been admitted to the no-asset
procedure;
the debtor has not previously been adjudged bankrupt;
the debtor has total debts that are not less than one hundred
thousand shillings and not more than four million shillings; and
the debtor does not have the means to repay any amount towards
those debts.

The Official Receiver will not be able to admit a debtor to the no-asset
procedure in specified circumstances, including the fact that•

•

the debtor has concealed assets with the intention of defrauding
the bankrupt's creditors (for example, by transferring property to a
trust); or
the debtor has engaged in conduct that would, if the bankrupt
were adjudged bankrupt, constitute an offence under this Act

When a debtor has been admitted to the no-asset procedure, the Official
Receiver will be required to notify the debtor's creditors. A debtor will be
prohibited from obtaining credit after making an application for entry into
the no-asset procedure. After a debtor has been admitted to entry to the no-

The Insolvency Bill, 2014

1052

asset procedure, the debtor's creditors will not be able to enforce the
debtor's debts. Provision is made for the establishment of a public register
of persons admitted to the no-asset procedure.
Other provisions of the Division• prescribe how a debtor's participation in the no-asset procedure is
terminated and when the Official Receiver will be able to
terminate a debtor's participation in the no-asset procedure;
• will allow the Official Receiver to apply for a preservation order
because ofa debtor's misconduct;
• prescribes the effect of terminating a debtor's participation in the
no-asset procedure;
• allow a creditor of the debtor to apply to the Official Receiver to
terminate a debtor's participation in the no-asset procedure;
• provides for the discharge of a debtor's participation in the noasset procedure; and
• prescribes the effect of discharging a debtor's participation in the
no-asset procedure and provides that the discharge will not release
partners of the debtor and certain others.
PART V (clauses 361-379) deals with the administration of the estates of
deceased persons who are insolvent. The Part is divided into three
Divisions.
Division 1(clause 361) contains an interpretation provision for the purpose
of the Part.
Division 2 (clauses 362-371) specifies the functions of the High Court in
respect of the administration of such estates. The Division will•
•

enable the High Court to order such an estate be administered
under this Part;
enable an application for such an order to be made by the executor
or administrator of the deceased or by a creditor or beneficiary of
the deceased;
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enable the High Court to make an order for the administration of
such an estate by Official Receiver or the Public Trustee instead
of executor or administrator;
provide for such an estate to vest in a designated trustee;
require the trustee to realise, administer and distribute the estate;
entitle the surviving spouse to the household furniture and effects;
and
empower the trustee to make an allowance to the surviving
spouse.

Division 3 (clauses 372-379) prescribes the trustee's functions and powers
with respect to administration of an insolvent deceased's estate. The
Division•
•
•

•

provides for the distribution of an insolvent deceased's estate,
including how any surplus is to be paid;
provides for creditors to give notice of their claims to the executor
or administrator of the deceased;
will empower the trustee to act in relation to deceased's irregular
transactions and enable the trustee to cancel any execution against
insolvent deceased's estate; and
provides that certain acts of executor or administrator will be valid
if done in good faith.

PART VI (clauses 380-511) provides for the liquidation of companies. The
Part is divided into ten Divisions dealing with different kinds and aspects of
company liquidation. (Note that the former terms used in relation to the
liquidation of companies "wind up" and winding up" are universally
replaced by the terms "liquidate" and "liquidation", but the old terms will
still be relevant for those companies whose liquidation (or winding up) has
not been completed before the commencement of the proposed Act.)

Division 1(clauses 380-391) contains introductory provisions and provides
an overview of the Part. A liquidation may be either voluntary or by the
High Court. A distinction is to be drawn between a members' voluntary
liquidation and a creditors' voluntary liquidation. In general a company will
normally be liable.to be placed in liquidation when it becomes insolvent,
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which means that it is unable to pay its debts as and when they are due. The
Division•
•

•
•
•

provides for the liability as contributories of present and former
members and the liability of past directors and shareholders;
deals with the position of limited companies that were formerly
unlimited and that of unlimited companies that were formerly
limited;
prescribes the nature of a contributory's liability;
prescribes that the death of contributories does not affect their
liability;
deals with the effect of contributory's bankruptcy and the liability
of contributories to contribute to the debts of a company
registered but not formed under Companies Act, 2013.

Division 2 (clauses 392-397) deal with the voluntary liquidation of
companies and the circumstances under which a company may be liquidated
voluntarily. The Division•
•
•
•
•
•

specifies the circumstances in which company may be liquidated
voluntarily;
will require notice of a resolution to liquidate to be given;
prescribes when a liquidation is to commence;
prescribes the consequences of a resolution to liquidate;
will render void share transfers and attempts to alter member's
status after the passing of a liquidation resolution; and
provides for the making and effect of declaration of solvency by
directors of company.

Division 3 (clauses 398-403) specifically deals with a members' voluntary
liquidation. The Division•
•

provides for the appointment of a liquidator in a members'
voluntary liquidation;
will enable a vacancy in the office of liquidator to be filled;
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will require the company to hold an annual general company
meeting while the liquidation continues;
will require the company to hold a final meeting prior to
dissolution; and
provides what is to happen if the company is subsequently found
to be insolvent and for the conversion of the member's voluntary
liquidation to a creditors' voluntary liquidation.

Division 4 (414-421) provides for creditors' voluntary liquidations. In the
case of a creditors' voluntary liquidation, the Division•
•

•
•
•

•
•
•

will require the company to convene a meeting of creditors;
will require the company's directors to lay a statement of the
company's financial position before the creditors who attend the
meeting;
provides for the appointment of a liquidator;
will enable the creditors to appoint a liquidation committee;
provides for the holding of a creditors' meeting if the liquidation
is converted from a members' voluntary liquidation to a creditors'
voluntary liquidation;
provides that the directors' powers are to cease;
provides for the filling of a vacancy in the office of liquidator;
will require separate meetings of the company and its creditors to
be held every twelve months; and final meetings of the company
and its creditors to be held prior to dissolution.

Division 5 (414-421) contains provisions that apply to both kinds of
voluntary liquidation. Those provisions• provide for the company's property to be distributed among its
members after the satisfaction of its liabilities;
• will enable a liquidator to be appointed or removed by the High
Court in specified circumstances;
• will require a liquidator to publish notice of his or her
appointment;
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•

•

•
•

will allow the liquidator to accept shares or company membership
rights other consideration as consideration for the sale of company
property;
will entitle a member to require who did not vote in favour of the
resolution relating to the sale of the company's property to require
the liquidator either to refrain from giving effect to the resolution
or to purchase the member' interest at a price to be determined by
agreement;
will enable certain questions relating to a liquidation to be referred
to the High Court for determination; and
will impose restrictions on directors' powers to appoint or
nominate liquidator of a company that is in voluntary liquidation.

Division 6 (422-458) provides for the liquidation of insolvent companies by
the High Court and specifies the circumstances in which a company may be
liquidated by the Court. In relation to a company that is being or to be
liquidated by the Court, the Division•

•
•
•
•
•
•
•
•

provides for applications to the Court for the liquidation of
companies (including applications for the liquidation of a
company on the grounds of public interest);
prescribes the powers of the Court on the hearing of a liquidation
application;
will enable the High Court to halt or restrain proceedings against a
company after a liquidation application has been made;
will render void dispositions of property by company after
commencement of liquidation unless the Court otherwise orders;
will also render void attachments and other forms of execution
against the company after the commencement of liquidation;
provides for when a liquidation by the Court is to commence;
prescribes the consequences of a liquidation order.
will enable the Official Receiver to require the company to submit
a statement of setting out its financial position;
will require the Official Receiver to conduct an investigation into

the failure of the company;
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provides for the public examination of the officers of a company
that is in liquidation;
provides for the appointment and powers of a provisional
liquidator;
prescribes the functions and powers of the Official Receiver in
relation to the office of liquidator
will enable a liquidator to be appointed by the Cabinet Secretary
in certain cases;
will provide that the nomination of a liquidator by the meeting of
creditors will prevail over an appointment by the meeting of
contributories;
will enable the Court to appoint a liquidator following the
administration of the company or a voluntary arrangement
involving it.
will enable a creditors' meeting to appoint a liquidation
committee;
prescribes the general functions of the liquidator of a company
that is being liquidated by the Court;
provides for the control of the company's property when a
liquidation order is made and for that property to vest in the
liquidator;
will require the liquidator to convene a final meeting of creditors
of the company;
will allow the Court to halt the liquidation;
provides for the settlement of a list of contributories and the
application of the company's assets;
provides for the recovery of debts due from a contributory to the
company;
will enable the Court to make calls on unpaid or not fully paid
shares;
will enable the Court to order money due to the company to be
paid into the Central Bank;
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•

•
•
•
•
•
•
•

provides that an order made by the Court on a contributory is to be
conclusive evidence of money ordered to be paid by the
contributory;
will empower the Court to fix deadlines for creditors to prove
their claims.;
will enable the Court to adjust the rights of contributories;
will empower the Court to make orders allowing creditors and
contributories to inspect the company's records;
provides for the payment of liquidation expenses;
will enable an absconding contributory to be arrested;
provides for the powers of the Court to be cumulative; and
will enable the Court to delegate its powers to the liquidator.

Division 7 (clauses 459-469) prescribes the functions of liquidators in
relation to a voluntary liquidations and liquidations by the High Court. The
Division includes provisions providing for•
•
•
•
•
•

the style and title under which a liquidator is to conduct a
liquidation;
it be an offence for a person to make a corrupt inducement
affecting a liquidator's appointment;
the enforcement of a liquidator's obligations to lodge, deliver and
make returns, accounts and other documents;
the removal a liquidator from office in specified circumstances;
the filling of vacancies in the office of liquidator; and
the release of the liquidator from his or her responsibilities at the
conclusion of the liquidation.

Division 8 (clauses 471-483) contains provisions that apply to all companies
that are in liquidation. The division includes•

provides for the treatment of the debts of preferential creditors,
including the ranking of those debts;
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will confer a preferential charge on goods of a company distrained
within 3 months before the making a liquidation order in respect
of the company.
will confer priority in respect of the expenses of liquidation over a
floating charge;
will provide for a share of assets to be made available for
unsecured creditors where a floating charge relates to company's
property;
will enable the Court to appoint a special manager in respect of
the business or property of a company in liquidation or in respect
of which a provisional liquidator is appointed;
will empower a liquidator to disclaim onerous property;
confers general powers on the Court in respect of disclaimed
property;
provides that a creditor will not be entitled to retain benefit of
execution or attachment against the liquidator unless the creditor
has completed the execution or attachment before the
commencement of the liquidation;
prescribes the duties of judicial enforcement officers charged with
execution of writs and other processes;
will enable the Court to rescind contracts entered into by the
company in certain circumstances;
will allow the liquidator to transfer company assets to the
company's employees in certain, circumstances;
will require the company to state that it is in liquidation irr all
invoices, letters and other communications;
will enable interest on the debts of a company in liquidation to be
paid if surplus permits;
provides for certain documents relating to a company in
liquidation to be exempt from stamp duty;
provides for the records of a company in liquidation to be
evidence in legal proceedings;

1060

The Insolvency Bill, 2014

will require a liquidator to lodge periodic statements with
Registrar of Companies with respect to the current position of a
liquidation;
• specifies the effect of resolutions passed at adjourned meetings of
company's creditors and contributories;
• will empower the Court to require meetings to be held to ascertain
the wishes of creditors or contributories;
• will require judicial notice to be taken of court documents relating
to a liquidation; and
• provides for the swearing of affidavits for the purposes of the Part.

•

Division 9 (clauses 494-497) provides for the dissolution of companies after
liquidation.
Division 10 (clauses 498-511) creates the following offences relating to
conduct before and during a company's liquidation:
•
•
•
•
•
•

committing fraudulent acts in anticipation of liquidation;
engaging in transactions to defraud creditors of company in
liquidation;
engaging in misconduct in the course of the liquidation of a
company;
falsifying documents relating to a company that is in liquidation;
making a material omission from a statement relating to the
financial position of a company that is in liquidation;
making a false representation to creditors of a company that is in
liquidation.

Under the Division, the High Court will have power to make orders against
delinquent directors, liquidators and others involved in a company
liquidation. The High Court will also be able to make orders against
officers of company and others found to have participated in fraudulent
trading by a company that is in liquidation and against officers of a company
that is engaging in "wrongful trading".

Other provisions of the Division-
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impose restriction on the re-use of company names.
will prohibit a director of a company in insolvent liquidation from
being a director of, or being involved with, any other company
that is known by a "prohibited name" and will impose personal
liability on a director of a company for the debts of the company
following a contravention of the prohibition; and
provide for the prosecution of delinquent officers and members of
a company that is in liquidation by the Court.

PART VII (clauses 512 to 519) provides for the liquidation of an
unregistered company and specifies the circumstances under which such a
company can be liquidated. The Part will also enable a company
incorporated outside Kenya to be liquidated even though it may be dissolved
will empower the High Court to halt or restrain proceedings.
PART VIII (clauses 520 to 623), which is divided into eleven Divisions,
provides for the administration of insolvent companies. The objectives of
the administration of a company are•
•

•

to maintain the company as a going concern;
to achieve a better outcome for the company's creditors as a
whole than would likely to be the case if the company were
liquidated (without first being under administration); or
to realise the property of the company in order to make a
distribution to one or more secured or preferential creditors.

Division 1 (clauses 520-522) contains introductory provisions, which among
others, explain the nature and objective of administration.
Jivision 2 (clauses 523-529) provides for the appointment of administrators
otherwise than by the High Court. The Division•
•

specifies who will be able to appoint such an administrator; and
prescribes the duties, status of, and the qualifications required for,
such an administrator.

It will not be possible to appoint such an administrator if the relevant
company-
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•
•

is already under administration or is in liquidation; or
is a banking, finance or insurance company.

Division 3 (clauses 530-533) provides for the High Court to appoint
administrators and to make administration orders. (An administration order
is an order appointing a person as the administrator of a company and
providing for the administration of the company by that person) The
Division also•
•
•

prescribes the conditions for making administration orders;
specifies the requirements for applications to the High Court for
the appointment of an administrator in respect of a company; and
prescribes the powers of the High Court on the hearing of an
application for an administration order.

Division 4 (clauses 534-540) provides for the appointment of administrators
by holders of floating charges relating to a company. The Division will
enable the holder of floating charge relating to a company to appoint an
administrator in respect of the company, subject to certain restrictions. Such
an appointment cannot be made if the relevant floating charge is not
enforceable. On making such an appointment, the holder of the relevant
charge will be required to notify the appointment to the High Court. Other
provisions of the Division•
•
•

prescribe when the administrator's appointment is to take effect;
will oblige the appointing charge holder to notify the appointment
to the administrator and to the company's other creditors; and
empower the High Court to order a person who is invalidly
appointed to be indemnified against liability.

Division 5 (clauses 541-545) provides for the appointment of an
administrator by a company or its directors, subject to certain restrictions.
In such a case, the company or directors will be obliged to give notice of the
proposed appointment and to lodge certain documents with the High Court.
On making such an appointment a notice of appointment will be required to
be given to the administrator and others. The person making the
appointment will also be required to lodge further documents with the High
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Court. If an appointment under the Division turns out to be invalid, the
High Court will be able to make an order to the effect that the person
invalidly appointed to be indemnified against liability.
Division 6 (clauses 554-557) makes special provision to enable holders of
qualifying floating charges to make applications for administration orders.
The Division will also enable the liquidator of a company to apply for an
administration order in certain circumstances.
Division 7 (clauses 558-562) prescribes the effect of administration orders.
An administration order in respect of company will prevent the making of
an application for a liquidation order and will suspend pending applications
for liquidjtion orders. An administration order in respect of a company will
place a moratorium on bringing or continuing insolvency and other
proceedings against the company while it has effect. There will also be an
interim moratorium when an application for an administration order is made.
While an administration order has effect in respect of a company, the
company will be required to ensure that its business documents and
communications state that company's affairs are under administration.
Division 8 (clauses 563-575) deals with the process of administering
companies while they are under administration. The Division•
•
•
•
•
•
•
•

provides for the announcement of the administrator's
appointment;
will require the company's officers to provide the administrator
with a statement of the company's affairs;
prescribes a deadline for the company's statement of affairs
position to be submitted to the administrator;
will require the administrator to make a statement setting out the
administrator's proposals with respect to the administration;
provides for the conduct of creditors' meetings;
will require an initial creditors' meeting to be convened except in
specified circumstances;
provides for the business of such a meeting;
will enable the administrators', proposals to be revised;
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provides for the consequences of a failure to obtain approval of
the administrator's proposals;
• provides for the holding of further creditors' meetings after the
initial meeting;
• will enable a creditors' meeting to establish a creditors'
committee; and
• will allow a creditors' meeting to be conducted by
correspondence.
•

Division 9 (clauses 576-602) prescribes the functions and powers of an
administrator. In addition to the powers set out in the Fourth Schedule, an
administrator's powers include power•
•
•

to remove and appoint directors of the company;
to convene meetings of members and creditors of the company;
and.
to seek directions from the High Court with respect to the conduct
of the administration.

A company under administration will be prohibited from performing
management functions without the administrator's consent. The
administrator will be able to distribute the company's assets among creditors
and others and to make special payments in certain cases. At the
commencement of the administration, the administrator will be required to
assume control of the company's property of company. The administrator
will also be responsible for managing the affairs and property of the
company and will be the company's agent. The administrator will have
power to dispose of, and deal with, property that is subject to a charge,
whether the charge is a floating or a non-floating charge and to dispose of
goods that are subject to credit purchase transaction (such as a hire purchase
agreement). Provision is made for the protection of secured and preferential
creditors.
Members of the company or its creditors will be able to challenge the
administrator's conduct of the administration by making an application to
the High Court,' which will be able to carry out an examination of the
administrator's conduct of the administration.
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The appointment of an administrator will automatically end at the end of
twelve months from and including the date on which it took effect, but it
will be possible for the administrator's term of office to be extended in
certain circumstances. The High Court will have power to terminate the
administration on the application of the administrator. In any event, the
administration will be terminated when its objective is achieved. The High
Court will also be able to terminate the administrator's appointment on the
application of a creditor and will be required to do so on the making of
public interest liquidation order.
.

The Division also prescribes the procedure for moving from administration
to a creditors' voluntary liquidation and for moving from administration to
dissolution.
An administration order will be discharged if the administrator's
appointment is terminated.
Division 10 (clauses 603-615) makes further provision with respect to the
termination of the appointment of administrators and their replacement. The
Division•
•
•
•
•
•
•
•

proVides for the resignation of an administrator;
will enable the High Court to remove an administrator from office
in certain circumstances and to fill the vacancy;
will require an administrator to vacate office on ceasing to be
qualified;
provides for the filling of a vacancy in the office of administrator;
will permit the holder of a floating charge to appoint a
replacement administrator;
will enable a company or its directors to appoint replacement
administrator if it or they appointed the previous administrator;
will a competing floating charge-holder to apply to the High Court
to appoint a replacement administrator; and
will enable a creditors' meeting to replace an administrator
appointed by the company or directors.
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On vacating office, an administrator will normally be discharged- from
liability and will be entitled to be paid his or her remuneration and expenses
out of the company's property and to have priority over holders of floating
charges with respect to that remuneration and those expenses.
Division 11 (clauses 616-621) contains supplementary provisions relating to
the operation of the Part. The Division•

•
•
•
•
•

makes provision for joint and concurrent administrators; for
offences committed by joint administrators; and for administrators
who act concurrently;
will enable administrators to be appointed to act concurrently;
establishes a presumption of validity in relation to the acts of an
administrator;
provides for decisions of company directors;
will enable time limits to be extended; and
will allow certain specified periods to be varied by consent.

PART IX (clauses 624-676) will enable an insolvent company to enter into
a voluntary arrangement with its creditors. The Part is divided into two
'Divisions.
Division 1 (clauses 624-635) will enable the directors of a company to
make a proposal for a voluntary arrangement with its creditors under
which the company will enter into a composition in satisfaction of its
debts or a scheme for arranging its financial affairs. A proposal may also
be able to be made•
•

if the company is under administration—by the administrator; or
if the company is in liquidation—by the liquidator.

A proposal will be required to make provision for the appointment of an
authorised insolvency practitioner to act as the supervisor of the voluntary
arrangement if it is approved. A special procedure is prescribed to deal with
the situation where the supervisor is not the liquidator or administrator of
the company.
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The provisional supervisor will be required to convene meetings of the
company and of its creditors. A proposal may be approved with or without
modifications, which may include a medication replacing the supervisor.
The meetings will be required to appoint a chairperson. The creditors'
meeting will be required to divide the creditors into three groups,
comprising respectively the secured creditors; the preferential creditors; and
the unsecured creditors. A proposal will be approved if it is supported by a
majority of the members attending the company meeting and a majority of
each of the three groups of creditors. After the meetings have concluded,
any member of the company or eligible creditor will be able to apply to the
High Court for an order approving the proposal (with or without
modifications) On the hearing of the application, the Court will, subject to
certain specified constraints, be able to make an order approving the
proposal.
On being approved by the High Court, the proposal will take effect as a
voluntary arrangement, which will be binding on the company and all of the
creditors who were entitled to attend the creditors meeting. Special
provision is made to deal with those creditors who might not have been
aware of the holding of the creditors' meeting.
It will be possible for members of the company or its creditors who claim
that they have been unfairly treated as a result of a decision made by the
meeting of the company or the meeting of its creditors to make an
application to the High Court for an order addressing their concerns.
It will be an offence for a company or its officers to make false
representations or engage in fraudulent acts in relation to the making of a
proposal. When a proposal takes effect as a voluntary arrangement, the
supervisor will be responsible for the implementation of the arrangement in
the interests of the company and its creditors b.nd monitoring compliance by
the company with the terms of the arrangement.
Other provisions of the Division provide for the prosecution of delinquent
officers of the company in relation to a proposal and provide for what is to
happen if a voluntary arrangement ends prematurely.
Division 2 (clauses 636-676) provide for a moratorium on a company's debt
payments of certain companies when their directors propose a voluntary
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arrangement.
Only certain companies will be eligible to obtain a
moratorium under the Division. The following companies will not be
eligible:
•
•
•
•

banking and insurance companies;
companies under administration;
certain project companies; and
companies with large outstanding liabilities;

Directors of an eligible company . who wish to obtain a moratorium will be
required to prepare•
•

6

a document setting out the terms of the proposed voluntary
arrangement; and
a statement of the company's financial position containing such
particulars of its creditors, and of its debts and other liabilities and
of its assets as may be prescribed by the insolvency regulations for
the purposes of this section, and such other information as may be
so prescribed; and

unless a supervisor has already been appointed for the proposed voluntary
arrangement, to appoint as supervisor of the proposed arrangement an
authorised insolvency practitioner who has consented to supervise it. The
supervisor will be required to submit to the directors a statement indicating
whether or not, in the supervisor's opinion•
•

•

the proposed voluntary arrangement has a reasonable prospect of
being approved and implemented;
the company is likely to have sufficient funds available to it
during the proposed moratorium to enable it to carry on its
business; and
meetings of the company and its creditors should be convened
with a view to considering and approving that arrangement.

To obtain a moratorium, the directors of the company will then be required
to lodge with the Court documents, including-
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(a) the statement mentioned above;
(b) a statement to the effect that the company is eligible for a
moratorium and the basis of that eligibility;
(c) a statement from the provisional supervisor that that supervisor
' has consented to act; and
(d) a statement from the provisional supervisor that, in that
supervisor's opinion•
•

•

the proposed voluntary arrangement has a reasonable
prospect of being approved and implemented;
the company is likely to have sufficient funds available to it
during the proposed moratorium to enable it to carry on its
business; and
meetings of the company and its creditors should be
convened to consider the proposed voluntary arrangement.

A moratorium will take effect when the documents referred to above are
lodged with the High Court and will end at the _end of the day on which the
first meetings of the company and its creditors are held or, if held on
different days, at the end of the later of those days. As 'soon as a
moratorium takes effect, the directors of the company will be required to
give notice of that fact to the supervisor, who will be required to publish and
give notice that moratorium has taken effect.
Within fourteen days after a moratorium has come to an end, the supervisor
will be required to•
•

•

publish notice that it has ended;
send to the company and any creditor of the company of whose
claim the supervisor is aware a notice to the effect that the
moratorium has ended; and
lodge a copy of the notice with the Registrar of Companies for
registration.

While a moratorium has effect in respect of a company-
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•
•

•
•
•
•
•

•

•

an application for liquidation the company may not be made;
a meeting of the company may be convened or requisitioned only
with the consent of the supervisor or with the leave of the High
Court;
a resolution for the liquidation of the company has no. effect;
the High Court may not make an order for the liquidation of the
company;
an application for an administrator to be appointed in respect of
the company may not be made and if made is of no effect;
an adminiArator of the company may not be appointed by a
secured creditor or by the company or its directors;
a landlord or other person to whom rent is payable will be able to
exercise a right of forfeiture in relation to premises let to the
company in respect of a failure by the company to comply with
any term of its tenancy of the premises only with the leave of the
Court; and
steps may be taken to enforce any security over the company's
property, or to repossess goods in the company's possession under
a credit purchase transaction only with the leave of the Court; and
other proceedings (including execution or other legal process)
may be commenced or continued, and distress may be levied,
against the company or its property only with the leave of the
Court.

Special provision is made in respect of a moratorium is on property that is
subject to an uncrystallised floating charge. A security will not be
enforceable unless it would benefit the company.
When a moratorium has effect in respect of a company•
•

company invoices and other documents will be required to state
supervisor's name and that moratorium has effect;
the company prohibited from obtaining credit exceeding twentyfive thousand shillings unless the credit provider has been
informed of the moratorium;
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the company will be subject to restrictions in disposing of its
property and in making payments of money;
the company will also be subject to restrictions with respect to
paying debts and other liabilities; and
the company will able to dispose of property and goods that are
subject to a security or held under a credit purchase transaction
(such as a hire purchase agreement) in certain specified
circumstances.

The supervisor will be responsible for monitoring the activities of the
company during the moratorium to ascertain whether the proposed voluntary
arrangement is likely to be approved. The supervisor will not be allowed to
withdraw his or her consent to acting as supervisor except with the approval
of the High Court unless the supervisor has concluded that the proposed
voluntary arrangement has no chance of being implemented or approved.
Creditors and others will be able to challenge the supervisor's conduct
during moratorium by application made to the High Court.
A creditor of the company will be able to pursue a claim against the
supervisor on the ground that the supervisor has caused the company to
sustain loss (unless the company seeks to recover damages for the loss).
The High Court will be able to replace a supervisor on the ground that the
supervisor has failed to comply with his or her duties or has died or that is
impracticable or inappropriate for the supervisor to continue as such.
The supervisor will be required to convene meetings of both the company
and its creditors to consider a proposal for a voluntary arrangement. The
proposal may be approved with or without modifications, which may
include a medication replacing the supervisor. The meetings will be
required to appoint a chairperson. The creditors' meeting will be required to
divide the creditors into three groups, comprising respectively the secured
creditors; the preferential creditors; and the unsecured creditors. The
proposal will be approved if it is supported by a majority of the members
attending the company meeting and a majority of each of the three groups of
creditors.
At the conclusion of the meetings of the company and its creditors, any
member of the company or any eligible creditor will be able to apply to the
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High Court for an order approving the proposal. On the hearing of such an
application, the Court will, subject to certain constraints, be able the
proposal.
On being approved either by the members and the three groups of
creditors or by the three groups of creditors or by the High Court, the
proposal will take effect as a voluntary arrangement, which will be
binding on the company and all of the creditors who were entitled to
attend the creditors meeting. Special provision is made to deal with those
creditors who might not have been aware of the holding of the creditors'
meeting.
Special provision is made to deal with those creditors who might not have
been aware of the holding of the creditors' meeting.
It will be possible for members of the company or its creditors who claim
that they have been unfairly treated to challenge a decision taken at a
meeting of the company or its creditors by making an application to the
High Court for an order addressing their concerns.
When a voluntary arrangement has taken effect, the supervisor who wa
appointed in respect of the moratorium will become the supervisor of the
voluntary arrangement, unless another insolvency practitioner has been
nominated to replace that supervisor in accordance with a modification
made at a meeting of the company or its creditors, in which case that
practitioner will become the supervisor of the arrangement. While the
voluntary arrangement remains in effect, the supervisor will be responsible
for implementing the arrangement in the interests of the company and its
creditors and monitoring its compliance by the company in accordance with
its terms. Creditors and members of the company who are dissatisfied with
the performance of the supervisor will be able to obtain redress by making
an application to the High Court.
A moratorium will be able to be extended in specified circumstances and
under certain conditions. Provision is made for a meeting of creditors to a
establish moratorium committee.
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The following decisions will have effect if taken by meetings of both the
company and its creditors under the Division or, subject to an order of the
High Court, taken by the relevant creditors' meeting:
•
•
•
•

the extension (or further extension) of a moratorium;
the ending of a moratorium;
the establishment of a moratorium committee;
the approval of the expected cost of a supervisor's intended
actions.

Other provisions of the Division•

•
•

will enable a member or creditor of a company to challenge
actions of the company's directors by application made to the
High Court;
create offences under the Division; and
provide that certain provisions in floating charge documents are to
be void.

PART X (clauses 677 to 690) contain provisions that apply both to
companies in liquidation and companies under administration. The Part•
•

•

•

•

provides for the realising of property of a company that is in
liquidation or under administration;
will require officers and former officers of companies to cooperate with administrators, liquidators, professional liquidatorsand the Official Receiver;
will enable the High Court to conduct an inquiry into a company's
dealings on the application of the administrator, liquidator or
provisional liquidator of the company or the Official Receiver;
will enable the High Court to set aside a transaction involving a
company in liquidation or under administration that is found to be
undervalue;
will enable the High Court to make an order rendering void an act
constituting a preference given to a person by a company and
restoring the position that which would have/existed if the
preference had not been given;
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•
•
•

•

•

will enable the High Court to set aside certain extortionate credit
transactions;
provides that in certain circumstances floating charge on a
company's undertaking or property are to be invalid;
provides that a lien or other right to retain possession of any of the
documents of a company that is in liquidation or under
administration will be unenforceable to the extent that its
enforcement would deny possession of any of the documents to
the liquidator or administrator;
will provide that if a request is made by or with the consent of a
liquidator, administrator or other office-holder of a company for
the supply of any utility service (such as electricity, gas or water),
the supplier will be able to make it a condition of the supply that
that office-holder will personally guarantee the payment of any
charges in respect of the supply, but will not be able to make it a
condition for supplying the service, or take any action that has the
effect of making it a condition for supplying the service, that any
outstanding charges are to be paid in respect of a service supplied
to the company before the liquidation of the company commenced
or company entered administration; and
will prohibit the appointment of a receiver or manager
("administrative receiver") in respect of a company.

PART XI (clauses 691-700) contains provisions for the enforcement of the
proposed. Act and legal proceedings that may brought under it. The Part is
divided into three Divisions.
Division 1 (clauses 691-697) contains general provisions relating to the
enforcement of the proposed Act and legal proceedings. Those provisions•

•

will provide for the enforcement of a company's obligations to
lodge documents with the Registrar of Companies with , or give
notice to, the Registrar of Companies;
will empower the High Court to grant injunctions, on such terms
as it considers just, restraining persons from engaging in specified
conduct and, if in the opinion of the Court it is desirable to do so,
requiring persons to do any specified act or thing;
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•

provides that, if a provision of the proposed Act provides that an
officer of a company (for example, a director) who is in default
commits an offence, the o"cirter commits the offence only if the
officer authorises or permits, f articipates in, or fails to take all
reasonable steps to prevent, the contravention of the act or
conduct, or the failure to comply with the requirement, that
constitutes the offence;
• provides that, if a body corporate commits an offence under the
proposed Act, an officer of the body, who is complicit in the
offence, will also commit an offence and be liable to be punished
accordingly;
• provides for the admissibility in evidence of a statement of the
financial position or other statement prepared for purpose of a
provision of the proposed Act or the proposed insolvency
regulations;
• provides that a legal proceeding under the proposed Act is not to
be invalidated or set because of a defect unless a person is
detrimentally affected by the defect; and
• will enable the Rules Committee (with the addition of the Official
Receiver) to make insolvency procedure rules to be made for the
conduct of legal proceedings under the proposed Act.
Division 2 (clauses 698-700) provides for appeals to the Court of Appeal
against decisions, and for the review of orders, made under the proposed
Act. In particular, the Division• will enable the High Court to review, rescind or vary an order
made by it under the proposed Act;
• will confer a right of appeal against decisions of the High Court
under the proposed Act; and
• will enable the High Court or the Court of Appeal to suspend a
bankruptcy, liquidation or administration pending the
determination of an appeal against it by the Court of Appeal.
PART XII (clauses 701 to 719) provides for the general administration of
the proposed Act. The Part is divided into two Divisions.
Division 1 (clauses 701-709)—
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•
•
•

•

•
•
•
•

provides for the appointment of the Official Receiver and Deputy
Official Receivers;
will enable a Deputy Official Receiver to act on behalf of the
Official Receiver;
provides for the incorporation of the Official Receiver as a
corporation sole;
provides for the vacation of office by the Official Receiver and a
Deputy Official Receiver and for the filling of a vacancy in that
office;
will protect the Official Receiver and Deputy Official Receivers
from liability for acts done or omitted in good faith for the
purposes of the proposed Act;
will enable the Official Receiver and the Deputy Official
Receivers to charge fees for their services under the proposed Act;
provides for the insolvency regulations to fix or prescribe the
amount or rates of those fees ;
provides an account called the Insolvency Services Account to be
established and maintained; and
will require the Official Receiver to pay certain unclaimed
dividends and undistributed balances into Insolvency Services
Account.

Division 2 (clauses 710-719) provides for the keeping of public registers
relating to bankrupts, persons in respect of persons in relation to whom a
summary instalment order has been made and persons who have been
admitted to the no-asset procedure. The Official Receiver will be required
to ensure access to the public registers.
The purposes of the public registers are to provide information to the public
about bankrupts, persons who are subject to summary instalment orders, and
persons who have been admitted to the no-asset procedure and to facilitate
compliance with the requirement of proposed Parts and specifies the general
information to be included in the registers. Records relating to a person who
has been involved in more than one insolvency event are to be kept

indefinitely.
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It will be possible for certain restricted information to be included in the
register relating to bankrupts, but the Official Receiver will be required to
ensure that access to that information is limited to those persons who have a
right to it under another provision of the proposed Act. The Official
Receiver will be able to omit, remove; restrict access to, or amend,
information contained in a public register. Members of the public will have
the right to inspect the registers subject to the restriction mentioned above.
The information contained in a public register will be made available for
statistical or research purposes.
The Government and the Official Receiver will be protected from being
sued for any act or omission in relation to the maintenance of a public
register done or omitted to be done in good faith and with reasonable care.

PART XIII (clauses 720 to 737) contains miscellaneous provisions
designed to supplement the proposed Act. The Part•

provides for the application of the UNCITRAL model law on
cross border insolvency set out in the Fifth Schedule to the
proposed Act;
• provides for the representation of bodies corporate at meetings to
held under the proposed Act;
• will require that the courts, the Official Receiver and others to
publish orders and notices on their respective websites;
• will require the Official Receiver, bankruptcy trustees, liquidators
and administrators to notify creditors of steps in the insolvency
process;
• will provide for certain transactions relating to a bankrupt's estate
to be exempt from stamp duty;
• will provide for the re-direction of bankrupt's correspondence;
• will provide that if a request is made by or with the consent of an
"officer-holder" (such as a bankruptcy trustee or a supervisor of a
voluntary arrangement) for the supply of a utility service (such as
electricity, gas or water), the supplier will be able to make it a
condition of the supply that the office- holder will personally
guarantee the payment of any charges in respect of the supply, but
will not be able to make it a condition for supplying the service, or
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•

•

•

•
•
•

take any action that has the effect of making it a condition for
supplying the service, that any outstanding charges are to be paid
in respect of a service supplied before the bankruptcy or other
relevant insolvency event occurred;
will enable the High Court, on the application of the Official
Receiver, to make an order requiring the Kenya Revenue
Authority to produced certain documents for the purposes of any
proceedings against a debtor or bankrupt under Part III of the
proposed Act;
will require the Cabinet Secretary to prepare an annual report
about the operation of the proposed Act and arrange for a copy of
it to be tabled in both Houses of Parliament;
provides for the service and giving of documents on and natural
persons the service and giving of documents on and by companies
and other bodies corporate for the purposes of the proposed Act;
will empower the Cabinet Secretary to make insolvency
regulations the purposes of the proposed Act;
provides for the proposed Act to bind the Government; and
will repeal the Bankruptcy Act (Cap. 53) and revoke subsidiary
legislation in forCe under that Act immediately before the repeal
takes effect.

The Part also includes transitional provisions relating to the bankruptcy and
insolvency of natural persons and relating to the winding up and insolvency
of companies. In general, the provisions of the Bankruptcy Act and Will
continue to apply to and in relation to bankruptcies and bankruptcy and
insolvency proceedings involving natural persons that are in effect or
pending at the commencement of the relevant provisions of the proposed
Act. Similarly, the provisions of the Companies Act (Cap. 485) relating to
the winding up of companies and the appointments of receivers or receivers
and managers in respect of companies will continue to apply to and in
relation to the winding up of companies that commenced, and the
appointment of receivers and receivers and managers appointed, before the
commencement of the relevant provisions of the proposed Act. However,
the Cabinet Secretary will have power to make transitional regulations that,
if necessary, can modify those transitional provisions.
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The Part also makes a number of amendments to other Acts that contain
provisions relating to the bankruptcy or insolvency of natural persons and to
the winding up of companies. These amendments are set out in the Sixth
Schedule to the proposed Act.
The Bill contains the following Schedules:
•

The First Schedule specifics the powers of a bankruptcy trustee in
relation to a bankrupt.
• The Second Schedule contains comprehensive provisions dealing
with the debts of preferential creditors. The Schedule applies to
both insolvent natural persons and to companies and other bodies
corporate.
• The Third Schedule specifies the powers of a liquidator in relation
to a company in liquidation.
• The Fourth Schedule specifies the powers of an administrator of a
company that is under administration.
• The Fifth Schedule contains a modified version of the
UNCITRAL model law on cross border insolvency.
• The Sixth Schedule sets out the consequential amendments to
other Acts.

The enactment of this Bill will require additional expenditure from the
Exchequer.

Dated the 18th February, 2014.
ADEN DUALE,
Leader of the Majority.
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TEXTS OF ENACTMENTS INTENDED TO BE AMENDED BY THIS
BILL
Section 46 of the Advocates Act (Cap. 16), which it is proposed to amend.
Invalid agreements
46.

Nothing in this Act shall give validity to—
(a)

any purchase by an advocate of the interest, or any part
of the interest, of his client in any suit or other
contentious proceeding; or

(b)

any agreement relieving any advocate from
responsibility for professional negligence or any other
responsibility to which he would otherwise be subject
as an advocate; or

(c)

any agreement by which an advocate retained or
employed to prosecute or defend any suit or other
contentious proceeding stipulates for payment only in
the event of success in such suit or proceeding or that
the advocate shall be remunerated at different rates
according to the success or failure thereof; or

(d)

any agreement by which an advocate agrees to accept
in respect of professional business, any fee or other ,
consideration which shall be less than the remuneration
prescribed by any order under section 44 respect of that
business or more than twenty five percent of the
general damages recovered less the party and the party
costs as taxed or agreed; or

(e)

any disposition, contract, settlement, conveyance,
delivery, dealing or transfer which is, under the law
relating to bankruptcy, invalid against a trustee or
creditor in any bankruptcy or composition.

Section 38 of the Arbitration Act (No. 4 of 1995), which iris proposed to
replace.
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Effect of bankruptcy on agreement to settle differences by arbitration
38. (1) Where it is provided by a term in a contract to which a
bankrupt is a party that any differences arising out of or in connection with
the contract shall be referred to arbitration, then if the trustee in bankruptcy
adopts the contract, that term is enforceable by or against him so far as
relates to those differences.
(2) Where a person who has been adjudged bankrupt had, before
the commencement of the bankruptcy, becomes a party to an arbitration
agreement, and any matter to which the agreement applies requires to be
determined in connection with or for the purposes of the bankruptcy
proceedings, then if the case is one to which subsection (1) does not
apply—
(a)

any other party to the agreement or, with the consent of
the committee of inspection, the trustee in bankruptcy
may apply to the court having jurisdiction in the
bankruptcy proceedings for an order directing that the
matter in question shall be referred to arbitration in
accordance with the agreement; and

(b)

the court, if it is of the opinion that, having regard to all
the sircumstances of the case, the matter ought to be
determined by arbitration, may make an order
accordingly.

(3) This section shall apply in domestic arbitration or if the
bankrupt person is a Kenyan or if the law of Kenya is applicable according
to the rule of conflict of laws.
Section 13 of the Chattels Transfer' ct (Cap. 28), which it is proposed,to
replace.
Unregistered instruments to be void in certain cases
13. (1) Every instrument, unless registered in the manner provided
under this Part, shall, upon the expiration of the time for registration or, if
the time for registration is extended by the High Court, upon the expiration
of the extended time, be deemed fraudulent and void as against-
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(a)

dr, official receiver or trustee in bankruptcy of the
estate of the person whose chattels or any of them are
comprised in the instrument;

(b)

the assignee or trustee acting under any assignment for
the benefit of the creditors of that person;

(c)

any person seizing the chattels or any part thereof
comprised in the instrument, in execution of the process
of any court authorizing the seizure of the chattels, of
the person by whom or concerning whose chattels the
instrument was made,

so far as regards the property in or right to the possession of any chattels
comprised in or affected by the instrument which, at or after the time of
bankruptcy, or of the execution by the grantor of the assignment for the
benefit of his creditors, or of the execution of process (as the case may be),
and after the expiration of the period within which the instrument is required
to be registered, are in the possession or apparent possession of the person
making or giving the instrument, or of any person against whom the process
was issued under or in the execution of which the instrument was made or
given, as the case may be.
(2) So long as an instrument continues to be registered hereunder,
the chattels comprised in that instrument shall not be deemed to be in the
possession, order or disposition of the grantor, within the meaning of the
Bankruptcy Act.

Section 70 of the Employment Act (No. 11 of 2007), which it is proposed to
amend.
Role of relevant officer
70. (1) Where a relevant officer has been, or is required to be,
appointed in connection with an employer's insolvency, the Minister shall
not make a payment under section 66 in respect of a debt until the Minister
has received a statement from the relevant officer of the amount of that debt
which appears to have been owed to the employee on the appropriate date
and to remain unpaid.
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(2) A relevant officer shall, on the request of the Minister,
provide the Minister with a statement for the purposes of subsection (1) as
soon as is reasonably practicable.
(3) If the Minister is satisfied that he does not require a statement
under subsection (1) in order to determine the amount of a debt which was
owed to the employee on the appropriate date and remains unpaid, he may
make a payment in respect of the debt without having received the
statement.
(4) The following are relevant officers for the purposes of this
section—
(a)

a trustee in bankruptcy or a permanent or interim
trustee within the meaning of Bankruptcy Act;

(b)

a liquidator;

(c)

an administrator;

(d)

a receiver or manager;

(e)

a trustee under a composition or arrangement between
the employer and his creditors; and

(0 a trustee under a trust deed for his creditors executed by
the employer.

Section 30 of the Hire Purchase Act (Cap. 507), which it is proposed to
replac.

Agreement binding on trustee or liquidator of owner
30. If the owner is adjudged bankrupt or (being a company) is in
liquidation, a hire-purchase agreement entered into by him as owner shall
remain in full force and effect and shall be binding on the trustee in
bankruptcy or liquidator, as the case may be, but without prejudice to his
right to disclaim:
Provided that this section does not affect the powers of the court to set aside
any disposition of property made by way of undue preference.
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Section 27 of the Industrial Training Act (Cap. 237), which it is proposed to
amend.
Bankruptcy
27. Where, under the provisions of subsection (1) of section 39 of the
Bankruptcy Act, a contract of apprenticeship or indentured learnership is
discharged by the apprentice or indentured learner giving notice in writing
to the trustee in bankruptcy to that effect, the trustee shall, within a period
of one month of receiving the notice, notify the Director-General thereof,
and failure so to notify the Director-General shall be an offence, without
prejudice however to the complete discharge of the contract.
Section 95 of the Insurance Act (Cap. 487, which it is proposed to amend.
Property in child's advancement policy
95. (1) The provisions of this section shall apply to every child's
advancement policy, whether effected before, on, or after the appointed
date.
(2) Where a child whose life is insured under a child's
advancement policy has, whether before, on, or after the appointed date,
attained the vesting age, the policy shall be deemed to have been, or, as the
case may be, shall become, as on and after the date on which the child
attained the vesting age, the vbsolute property of the child both at law and in
equity, subject—
(a)

to any debt owing to the insurer under, or secured by,
the policy;

(b)

to any dealing done, prior to the attainment by the child
of the vesting age, by the owner of the policy; and

(c)

to any dealing done, after the attainment by the child of
the vesting age and prior to the appointed date, by the
owner of the policy.

(3) On the death or bankruptcy, during the child's lifetime and
before he attains the vesting age, of the person effecting the policy, the
executors, administrators, official receiver or trustee in bankruptcy of the
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person effecting the policy as the case may be (in this subsection referred to
as "the representative") shall, subject to any dealings other than
testamentary by the person effecting the policy before his death or
bankruptcy, hold the policy in trust for the child until he attains the vesting
age, or dies before attaining the vesting age, and the representative may
assign, mortgage, charge, surrender, vary or otherwise deal with the policy
and apply the proceeds as he thinks fit for the maintenance c- benefit of the
child and the upkeep of the policy, and the insurer issuing the policy shall
be under no obligation to see to the application of the proceeds.
(4) Nothing in this section shall invalidate a payment made before
the appointed date in respect of a child's advancement policy if the
'payment, but for this Act, would have been valid.

Section 15 of the Insurance (Motor Vehicle Third Party Risks) Act (Cap. 405)
which it is proposed to amend.
Rights of third parties against insurers on bankruptcy, etc., of insured
15. (1) Where under any contract of insurance a person (in this
section referred to as the insured) is insured against liabilities to third
parties which he may incur, then—
(a)

in the event of the insured becoming bankrupt or
making a composition or arrangement with his
creditors; or

(b)

in the case of the insured being a company, in the event
of a winding-up order being made, or a resolution for a
voluntary winding up being passed, with respect to the
company, or of a receiver or manager of the company's
business or undertaking being duly appointed, Jr of
possession being taken, by or on behalf of the holders
of any debentures secured by a floating charge, of any
property comprised in or subject to the charge, if either
before or after that event any such liability as aforesaid
is incurred by the insured, his rights against the insurer
under the contract in respect of the liability shall,
notwithstanding anything in any law to the contrary, be
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transferred to and vest in the third party to whom the
liability was so incurred.
(2) Where an order is made under section 121 of the Bankruptcy
Act for the administration of the estate of a deceased debtor according to the
law of bankruptcy, then, if any debt provable in bankruptcy is owing by the
deceased in respect of a liability against which he was insured under a
contract of insurance as being a liability to a third party, the deceased
debtor's rights against the insurer under the contract in respect of that
liability shall, notwithstanding anything in that Act, be transferred to and
vest in the person to whom the debt is owing.
(3) In so far as any contract of insurance made in respect of an , '
liability of the insured to third parties purports, whether directly
indirectly, to avoid the contract or to alter the rights of the parties
thereunder upon the happening to the insured of any of the events specified
in paragraph (a) or paragraph (b) of subsection (1) of this section or upon
the making of an order under section 121 of the Bankruptcy Act in respect
of his estate, the contract shall be of no effect.
(4) Upon a transfer under subsection (1) or subsection (2), the
insurer shall be under the same liability to the third party as he would have
been under to the insured, but —
(a)

if the liability of the insurer to the insured exceeds the
liability of the insured to the third party, nothing in this
section shall affect the rights of the insured against the
insurer in respect of the excess; and

(b)

if the liability of the insurer to the insured is less than
the liability of the insured to the third party, nothing in
this section shall affect the rights of the third pa
against the insured in respect of the balance.

(5) For the purposes of this section, "liabilities to third parties", in
relation to a person insured under any contract of insurance, shall not
include any liability of that person in the capacity of insurer under some
other contract of insurance.
(6) This section shall not apply where a company is wound up

voluntarily merely for the purposes of reconstruction or of amalgamation
with another company.
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Section 52 of the Land Act (No. 6 of 2012), which it is proposed to replace.
Transmission on bankruptcy
52. (1) Upon production to the Registrar of a certified copy of the
order of court adjudging a proprietor bankrupt, or directing that the estate of
a deceased proprietor shall be administered according to the law of
bankruptcy—
(a)

a copy of the order shall be filed with the registrar; and

(b)

the trustee in bankruptcy shall be registered as
proprietor of any land, lease or charge of which the
bankrupt or the deceased proprietor is proprietor, in
place of the bankrupt or deceased proprietor.

(2) A trustee in bankruptcy shall be described in the register as
"trustee of the property of (
), a bankrupt".
Section 103 of the Land Act (No. 6 of 2012), which it is proposed to amend.
Application for relief by chargor
103. (1) An application for relief against the exercise by the chargee of
any of the remedies referred to in section 85(3)(a) and (b) may be made
by—
(a)

the chargor;

(b)

if two or more persons are joint chargors, by one or
more of them on their own behalf;

(c)

a spouse of the chargor;

(d)

a lessee of the chargor; or

(e)

the trustee in bankruptcy of the chargor.

(2) If an application made in accordance subsection (1) (b) is not
made by all the joint chargors, then, unless the court orders otherwise, it
must be served on all the joint chargors.
(3) An application for relief may be made at any time after the
service of a notice under section 90 (1), section 91 (2), section 94 (1),

The Insolvency Bill, 2014

1088

section 95 (1), or during the exercise of any of the remedies contemplated in
those sections.
(4) An application for relief is not to be taken as an admission by
the chargor or any other person applying for relief that—
(a)

there has been a breach of a covenant of the charge by
the chargor;

(b)

by reason of such a breach, the chargee has the right to
exercise the remedy in respect of which the application
for relief has been made;

(c)

all notices that were required to be served by the
chargee were properly served; or

(d)

the period for remedying the breach specified in the
notice served under section 90 was reasonable or had
expired,

and the court may grant relief without determining all or any of the matters
'described in paragraphs (a), (b), (c) or (d).
Section 27 of the Land Registration Act (No. 3 of 2012), which it is proposed
to replace.
Transfer without valuable consideration
27. (1) A proprietor who has acquired land, a lease or a charge by
transfer without valuable consideration shall hold it subject to—
(a)

any unregistered rights or interests subject to which the
transferor held it;

(b)

the law relating to Bankruptcy; and

(c)

the winding-up provisions of the Companies Act, Cap.
486.

(2) Notwithstanding subsection (1), the transfer when registered,
shall have the same effect as a transfer for valuable consideration.
Section 63 of the Land Registration Act (No. 3 of 2012), which it is proposed
to replace.
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Transmission of bankruptcy
63. (1) Upon production to the Registrar of a certified copy of the
order of court adjudging a proprietor bankrupt, or directing that the estate of
a deceased proprietor be administered according to the law on bankruptcy—
(a)

a copy of the order shall be filed; and

(b)

the trustee in bankruptcy shall be registered as
proprietor of any land, lease or charge of which the
bankrupt or the deceased proprietor is proprietor, in
place of the bankrupt or deceased proprietor.

(2) A trustee in bankruptcy shall be described in the register as
"trustee of the property of a bankrupt".
Section 71 of the Land Registration Act (No. 3 of 2012), which it is proposed
to amend.
Lodging of cautions
71.

(1) A person who—
(a)

claims the right, whether contractual or otherwise, to
obtain an interest in any land, lease or charge, capable
of creation by an instrument registrable under this Act;

(b)

is entitled to a licence; or

(c,) has presented a bankruptcy petition against the
proprietor of any registered land, lease or charge,
may lodge a caution with the Registrar forbidding the registration of
dispositions of the land, lease or charge concerned and the making of entries
affecting the land lease or charge.
(2) A caution may either—
(a)

forbid the registration of dispositions and the making of
entries; or

(b)

forbid the registration of dispositions and the making of
entries to the extent expressed in the caution.
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(3) A caution shall be in the prescribed form, and the Registrar
may require the cautioner to support the caution by a statutory declaration.
(4) The Registrar may reject a caution that is unnecessary or
whose purpose can be effected by the registration of an instrument under
this Act.
(5) Subject to this section, the caution shall be registered in the
appropriate register.
Section 89 of Law of succession (Cap. 160), which it is proposed to repeal.
Insolvent estates
89. (1) Where an application for a grant of probate or letters of
administration shows by the inventory therein that the estate the subject
thereof will, after payment of funeral and other expenses, be insolvent, the
court shall of its own motion order the administration of that estate in
bankruptcy as provided by section 121 of the Bankruptcy Act.
(2) If and so soon as any personal representative knows or has
reason to believe that the estate in respect of which probate or letters of
administration have been granted to him will prove to be insolvent, he shall
forthwith petition for administration thereof in bankruptcy.
(3) This section shall have effect notwithstanding anything
contained in the Bankruptcy Act.
Section 106 of the Merchant Shipping Act (No. 4 of 2009), which it is
proposed to amend.
Priority of liens
106. The maritime liens set out in section 105 shall take priority over
mortgages and preferential rights registered under this Part, or arising under
the law relating to bankruptcy, and except as provided in section 107 no
other claim shall take priority over them.

Section 4 of the Methylated Spirits Act (Cap. 120), which it is proposed to
amend.
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Prohibition of sale unless licensed
4.
(1) Any person who sells, or keeps or exhibits for sale, any
methylated spirits, whether by wholesale or retail, except under and in
accordance with the terms and conditions of a licence issued to him under
this Act, shall be guilty of an offence and liable to a fine not exceeding five
thousand shillings or to imprisonment for a term not exceeding six months,
or to both such fine and imprisonment, and any spirits, together with the
vessels containing them, in respect of which the offence was committed
shall be liable to forfeiture:

(2) Subsection (1) shall not apply to a sale—
(a)

by auction, by an auctioneer licensed under the
Auctioneers Act;

(b)

by a deceased person's legal personal representative, of
spirits forming part of the deceased person's estate;

(c)

by a trustee in bankruptcy, of spirits forming part of the
bankrupt's estate;

(d) by the liquidator of a company, of spirits forming part
of the company's assets;
(e)

of any spirits or preparation declared by the Minister by
notice in the Gazette to be excluded from the operation
of this section.

Section 31 of the Narcotic Drugs and Psychotropic Substances Control Act
(Cap. 245), which it is proposed to amend.
Management of property by Official Receiver
31. (1) Where the Court has directed the Official Receiver under
section 26 to have the custody and control of any property specified in a
restraint order, the Court may—

(a) on the application of the Director of Public
Prosecutions, the Official Receiver or the person
against whom the order has been made-
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(i)

give instructions to the Official Receiver in
respect of the management of the property; and

(ii)

decide any question that may arise in the course
of the management of the property by the Official
Receiver; and

(b) on the application of the Director of Public
Prosecutions or the Official Receiver direct the person
against whom the restraint order has been made, to
furnish to the Official Receiver, within such time as
may be specified by the Court, such information and
particulars relating to the property, in respect of which
the restraint order has been made, as may be specified
in the direction.
(2) The Official Receiver shall not be personally liable—
(a)

for any loss or damage, arising from his having taken
custody or control of any property, sustained by a
person claiming the property or any interest in the
property; or

(b)

for the cost of proceedings taken to establish any claim
to the property or to any interest in the property, unless
the Court is of the opinion that the Official Receiver
has been guilty of negligence in respect of the taking of
custody or control of the property.

(3) The Official Receiver shall not be personally liable for any
taxes, duties, rates or other municipal or other statutory charges imposed by
or under any law in respect of the property of any person of which he has
been directed by a restraint order to take custody and control except to the
extent, if any, of rents and profits received by the Official Receiver in
respect of that property on or after the date of the restraint order.
(4) Where the Official Receiver has taken custody and control of
the property of any person in accordance with a restraint order, he shall be
entitled to receive, in respect of the exercise and the performance of his
functions in relation to the property, fees equal to the fees that he would be
entitled to receive if he were exercising and performing the functions in
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consequence of his having taken custody or control of the property by virtue
of a receiving order made under the Bankruptcy Act, Cap. 53.
Section 11 of the Prevention of Fraud (Investments) Act (No.1 of 1977),
which it is proposed to amend.
Guarantee in connexion with principal's licence
11. (1) Subject to the provisions of this section, a principal's licence
shall not be granted to any person unless a guarantee, in the prescribed
form, is provided by such person as the Minister may approve, that, in the
event of the bankruptcy of the applicant during the currency of such licence,
the person giving such guarantee will pay to the trustee in bankruptcy the
sum of fifty thousand shillings or such other sum as the Minister may from
time to time prescribe.
(2) Any sum becoming payable to a trustee in bankruptcy under a
guarantee given under subsection (1) of this section may be recovered by
the trustee from the person by whom it is payable, and, where any such sum
exceed the amount required to met the debts and liabilities (including the
costs and expenses of the administration in bankruptcy) of the bankrupt, the
amount of the excess or the amount of such sum, whichever is the less, shall
be repaid by the trustee in bankruptcy to, or to the personal representatives
of, the person by whom the guarantee was given.
(3) Where a person in respect of whom a guarantee is given under
this section is a corporation, reference in this section—
(a)

to the bankruptcy of such person and the administration
thereof shall, mutatis mutandis, be construed as
references to an order that the corporation shall be
wound up by or under the supervision of the court and
to such winding up;

(b)

to the trustee in bankruptcy shall be construed as
references to the corporation.

Section 79 of the Proceeds of Crime and Anti-money Laundering (No. 9 of
2009), which it is proposed to amend.
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Effect of bankruptcy on realizable property.
79. (1) When a person who holds realizable property is adjudged
bankrupt—
(a)

the property for the time being subject to a restraint
order made before the date of the bankruptcy order; and

(b)

the proceeds of any realizable property realized by
virtue of section 75 and for the time being under the
control of a receiver appointed under this Part,

shall not vest in the Registrar of the High Court, Official Receiver or the
Public Trustee.
(2) When a defendant who has directly or indirectly made an
affected gift to any other person is adjudged bankrupt—
(a) no court shall set aside the disposition of that gift under
the Bankruptcy Act, if—
(i)

a prosecution for an offence has been instituted
against the defendant and the proceedings against
that person have not been concluded; or

(ii)

the property of any other person is subject to a
restraint order;

(b) any court that sets aside any disposition in paragraph
(a) after the conclusion of the proceedings against the
defendant, shall take into account any realization of the
property of other person in terms of this Part.
(3) Where a person has been adjudged bankrupt, the powers
conferred upon the court by sections 64 to 72 and 73(2) or upon a receiver
appointed under this Part, shall not be exercised in respect of any property
which(a)

forms part of the bankrupt's estate; or

(b)

the Official Receiver concerned is entitled to claim
from the bankrupt under the Bankruptcy Act.

(4) Nothing in the Bankruptcy Act shall be construed as

prohibiting a court or a receiver appointed under this Part from exercising
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any power contemplated in subsection (3) of any property or proceeds
mentioned in subsection (1).

Schedule to the Records Disposal Act (Cap. 14), which it is proposed to
amend.
SCHEDULE
OFFICERS INCLUDED IN THE DEFINITION OF "REGISTRARGENERAL"

Officer

Act under which appointed

Official Receiver.

Bankruptcy Act (Cap. 53) - section 74.

Registrar of Societies.

Societies Act (Cap. 108) - section 8.

Registrar of Books and Newspapers

Books and Newspapers Act (Cap
papers. 111) - section 3.

Registrar-General of Births and Deaths

Births and Deaths Registration Act
Deaths.
(Cap.149) - section3.

Registrar-General of Marriages.

Marriage Act (Cap. 150) - section 2

Public Trustee.

Public Trustee Act (Cap. 168) - section
3.

Registrar of Trade Unions.

Trade Unions Act (Cap. 233) - section
5.

Registrar of Companies.

Companies Act (Cap. 486) section382.

Registrar of Insurance Companies

Insurance Companies Act (Cap. 487) section 3.
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Registrar of Building Societies.

Building Societies Act (Cap.489) section 3.

Registrar of Business Names.

Registration of Business Names Act
(Cap. 499) - section 3.

Registrar of Trade Marks.

Trade Marks Act (Cap. 506) - section 3.

Registrar of Patents.

Patents Registration Act (Cap. 508) section2.

Assistant Estate Duty Commissioner.

Estate Duty Act (Cap. 483) - section 3.

Section 4 of the Registration of Business Names Act (499), which it is
proposed to amend.
Firms, individuals and corporation to be registered
4.

Subject to this Act—
(a)

every firm having a place of business in Kenya and
carrying on business under a business name which does
not consist of the surnames of all individuals who are
partners and the corporate names of all corporations
which are partners, without any addition other than the
forenames of individual partners or the initials of such
forenames; and

(b) _ every individual having a place of business in Kenya
and carrying on business under a business name which
does not consist of his surname without any addition
other than his forenames or the initials thereof; and
(c)

every individual or firm having a place of business in
Kenya, who, or a member of which, has either before or
after the commencement of this Act changed his name,
otherwise than, in the case of a woman, in consequence
of marriage; and
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(d) every corporation having a place of business in Kenya
and carrying on business under a business name which
does not consist of its corporate name without any
addition, shall be registered in the manner required by
this Act: Provided that—
(i)

where two or more individual partners have the
same surname, the addition of an "s" at the end of
that surname shall not of itself render registration
necessary;

(ii)

where the business is carried on by a trustee in
bankruptcy or by a receiver or manager appointed
by the court, registration shall not be necessary;

(iii) a purchase or acquisition of property by two or
more persons as joint tenants or tenants in
common shall not of itself be deemed to be a
carrying on of a business, whether or not the
owner share any profits from the sale thereof.

Section 5 of Registration of Business Names Act (499), which it is proposed
to amend
Registration by nominee, etc.
5.
Where a firm, individual or corporation having a place of business
within Kenya carries on business wholly or mainly as the nominee or
trustee of or for another person or other persons, or another corporation, or
acts as general agent for any foreign firm, the first-mentioned firm,
individual or corporation shall be registered in the manner provided by this
Act:
Provided that where the business is carried on by a trustee in bankruptcy or
by a receiver or manager appointed by any court, registration under this
section shall not be necessary.

Section 42 of Wildlife (conservation and Management) Act (Cap. 376)),
which it is proposed to amend
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Certificates of ownership for possession of trophies.
42. (1) Except as otherwise provided by this Act, any person who is
in possession of any trophy, or of any ivory or rhinoceros horn of any
description, without also being in possession of a certificate of ownership in
respect thereof shall be guilty of a forfeiture offence and—
(a)

if that person is the holder of a dealer's licence under
section 43, be liable to a fine not exceeding thirty
thousand shillings or to imprisonment for a term not
exceeding five years or to both; or

(b)

in any other case, be liable to a fine not exceeding ten
thousand shillings or to imprisonment for a term not
exceeding three years or to both.

(2) This section shall not apply to the possession of a trophy by
any person who has the possession solely by reason of being a receiver or
trustee in bankruptcy or the personal representative of a deceased person.
(3) In this section and in sections 44 and 45 "certificate of
ownership" means—
(a)

a certificate of ownership issued under any of the
provisions of this Act;

(b)

a certificate of ownership issued under any former law
relating to wildlife; and

(c)

a certificate of ownership or equivalent documents
issued by a competent officer or other authority of the
country of origin of the trophy concerned.

