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THE COMPANIES BILL, 2014
ARRANGEMENT OF CLAI.ISES
Clauses

PART I-PREIJMINARY

l-Sh9rt title and cofllmencement.
2-46jectsof this Act.
3-Interpretation of provisions of this Act.
4-Meaning of "subsidiary" and holding company.
S-Meaning of undertaking and related expressions.
6-Parent and subsidiary undertakings.
7-Dormant company defined.
PARTtr-COMPAIIYFORTvrA*TION

8-Limited and unlimited companies.
9-Private and public companies.
0-Companies limited by guarantee.
1l-Method of forming company.
I 2-Memorandum of association.
1 3-Registration documents.
I 4-statement of capital and'initial shareholdings.
I 5-Statement of guarantee.
1 6-Statement of proposed officers.
17-Registrar to register company.if requirements of Act are complied
. with.
18-Registrar to issue company with certifrcate of incorporation.

I

I

9-Effect of re gistration.
PART

Itr-A COMPAhI"Y' S CONSTITUTION

Division l-Articles of association
2O-Regulations may prescribe model articles.
2l-Default application of model articles.
22-Arnendment of articles.
23-Effect of amendment of articles on company's rnembers"
24-Amended articles to be sent to Registrar.

.'j

'
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25-Registrar's notice to comply in case of failure with respect to
amended articles.

2G-Existing companies provisions of memorandum treated as provisions
of articles.
Division 2-Resolutions and agreements affecting company's
constitution
27-Copies of resolutions or agreements recorded by Registrar.
Division 3-supplem entary provisions
28-Statement of company' s objects.
29-Documents to be provided to members.
30-Effect of company' s constitution.
3l-Right to participate in profits otherwise than as member is void.
32-Application to single member companies of enactments and rules of
law.

PART TV-CAPACITY OF COMPANY

33-Company's capacity.
34-Power of directors to bind company.
35-Company contracts.
36-Constitutional limitations: transactions involving directors or their
associates.

7-Execution of documents.
38-Company may have common seal for execution of documents.
39-Execution of deeds by companies.
40-Execution of deeds or other documents by attorney.
3

of documents.
42-Official seal for use outside Kenya.
43-Official seal for share certificates etc.
44-Pre-incorporation contracts, deeds and obligations.
45-Execution of bills of exchange and promissory notes by companies.
46-Company to have registered office.
47-Company to notify change of address of registered office.
PART V-NAME OF COMPAI\IY

4

1

-Authentication

Division l-General requirements
48-Reservation of name
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49-Prohibited names.
50-Name suggesting connection with the State or local or public
authority.

5l-Applicant to seek views of specified public officer or body if
regulations so require.
52-Regulations may permit or prohibit the use of certain characters,
signs or symbols.

Division 2-Indications of type of company

53-Public limited

companies.

54--Private limited companies.
55-Exemption from.requirement to use of "limited".
56-Inappropriate use of company type or legal form.

Division

3-Similarity

to names of other companies

57-Name not to be the same as another in the index.
58-Power to direct change of name in case of similarity to existing
59-Power to make regulations for purposes of sections 57 and 58.

name.

Division 4-Powers of the Cabinet Secretary with respect to
campany names

60-Power of Cabinet

Secretary to direct company to change its name

because misleading information was give for purposes

of

company's registration.

6l-Power of Cabinet

Secretary to direct change of name because name
gives misleading indication of company's activities.

Division S-Changes of company names
62-Company may change the ndme.
63-Change of name by special resoltr:tion.
64-Change of name by means provided for in articles ofcompany.
65-Change of name: registration and issue of new certificate of
incorporation.

66-Effect of change of name.
Division 6-Requirement of company to disclose name

67

.Company to display its company name etc.

68-Minor variations in form of name.
PART VI-RE.REGISTRATION OF

C

OMPANIES

t126

The Companies Bill, 20 1 4

Division l-Re-registration of companies: overview
69-Alteration of

status by re-registration.

Division 2-Re-registration of private company as public company
7O-Re-registration of private company as public company.
7l-Requirements as to share capital.
72-Requirements as to net assets.
73-Recpnt allotment of shares for non-cash consideration.
74-Requirements for application of private company to be re-registered
as public company.
75-Statement of proposed secretary.
76-Registrar to issue certificate of incorporation on re-registration.

Division 3-Re-registration of public company as private company
77-Re-registration of public company as private limited company.
78-Application to Court to cancel resolution.
79-Notices of application to Court and court order application or order to
be given to Registrar.

80-Requirements for application for re-registration of public company
private company.
8l-Registrar to issue certificate of incorporation on re-registration.

Division 4-Re-relistration of private limited company
unlimited

as

82-Re-registration of private limited company as unlimited.
83-Requirements for application for re-registration of company as
unlimited company.
84-Registrar to issue certificate of incorporation on re-registration.
Division S-Re-registration of unlimited company as private
limited company
85-Re-registration of unlimited company as limited.
86-Requirements for application for re-registration of unlimited
company as private company.
87-Registrar to issue certificate of incorporation on re-registration.

88-statememt of capital required if company already has share capital.

Division 6-Re-registration of company as unlimited private
company with share capital

as
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89-Re-registration of public company as private and unlimited.
90-Registrar not to process application unless it complies with
prescribed requirements.

9l-Registrar to

issue certificate of incorporation on re-registration.

PART VII-COMPAIYY MEMBERS

Division l-Members of company

92-How

persons become members of company.

Division 2-Register of members
93*Company to keep register of members.
94-Company to keep register available for inspectiori at its registered
office.

95-Certain companies to keep index of members.
96*Rights of persons to inspect register of members

and require copies,

97--Consequences of compan) refusing inspection of its register or to
provide copy of its register of members.

98-Offence to refuse inspection of register of members or to fail to
provide copy.
99-Register of members: offences in connection with request for or
r

disclosure of information.

100-Company to provide information as to state of register of members
and index of members' names
10l-Removal of entries relating to former members.
102-Share warrants.

03-Single member companies.
104-Power of Court to rectifr register.
105-Trusts not to be entered on register.
1

106-Register to be evidence.
107-Tinee limits for claims arising from entry in register.

Division 3-Prohibition on subsidiary being member of its holding
company

08-Interpretation: Division 3.
1O9-Prohibition on subsidiary being a member qf its holding company.
I 1 0-Subsidiary acting as -personal representative or trustee.
11l-Interest to be disregarded: residual interest under pension scheme or
1

employees)

I
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112-Employers' rights of recovery under pension scheme or employees'
. share scheme.
1"13-Subsidiary acting as authorised dealer in securities.
I l4-Protection of third parties in cases if subsidiary acting as dealer in
securities.
PARTVII-DGRCISE OF RIGHTS OF MEMBERS

11S-Effect of provisions of articles relating to enjoyment or exercise of
rights of members.

116-Traded companies: nomination of

personS to enjoy information

rights.

117-Information rights: form in which copies to be provided.
118-Information on possible rights in relation to voting.
119-Informbtion rights and: status of rights.
12O-Termination or suspension of nomination.
121-Exercise of rights if shares held on behalf of others.
|22-Exercise of rights if shares held on behalf of others: members'
requests.

PART D(_C OMPAIIY DIRECTORS

Division l-Interpretation for purposes of this Part
I23-Persons who are connected with a director for purposes of this Part.
l2zt-Members of a dirsctor's family.
125-When director connected with a body corporate for pu{poses of this
Part.

126-When

a director is to be regarded as controlling a body corporate for
purposes of this Part.

127-When bodies corporate

are to be teated as being associated

for

purposes of this Part.
1

28-References to comp'any's constifution.

Division 2-Appointment and removal of directors under this Part

|29-{ompany required to have directors.
I30-Company required to have at least one natural person as a director.

13l-Direction requiring company to make appointment.
l32-Minimum age for director.
l33-Appointment of director of public company.
34-Board nomination committee.
1
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135-Validity of acts of directors.
136--Company to keep register of directors.
l37-Particulars of directors to be registered: natural persons

138-Particulars of directors to be registered: corporate directors.
139-Company to keep register of directors'residential addresses.
140-Duty of company to notiff Registrar of changes of directors and
directors' addresses.
l4l-Resolutions to remove directors from office.

Division 3-Directors' duties
142-Scope and nature of general duties.
143-Director's right to protest against removal.
144-Duty of director to act within powers.
145-Duty of director to promote the success of the company.
146-Duty of director to exercise independent judgment.
147-Duty of director to exercise reasonable care, skill and diligence.
148-Duty o.f directbr to avoid conflicts of interest.
149-Duty not to accept benefits from third parties.
1SO-Civil consequences of breach of general duties.
151-Cases within more than one of the general duties.
152-Consent, approval or authorisation by members.

Division 4-Declaration of interest in existing transaction or
arrangement

153-Duty to declare interest in proposed or existing transaction or
arrangement.

l54-Direitor

to make. declaration by notice in writing.

155-General notice to be regarded as sufficient ftclaration.
156-Declaration of interest in case of company with sole director.

Division S-Transactions with directors requiring approval of
members

l57-Definition of credit transaction for

pu{poses of Division 5.

158-Definitions of credit tansaction for purposes of Division 5.
1 S9-Director' s long-term service contracts: requirement of members'
approval.

l 130
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6G-Substantial property transactions: requirement of members'
approval.

16l-Exception for transactiofls with members or other group
l'62-Exception in case of company in liquidation or under

companies.

administration.

163-Exception for transactions on recognised investment exchange.
164-Property tansactions: civil consequences of contravening section
160.

65-Property transactions : effect of subsequent affi rmation.
166-Loans to directors to be approved by members.
167-Quasi-loans to directors: requirement of members' approval.
168-Loans or quasi-loans to persons connected with directors:
1

requirement of members' approval

69-Credit transactions: requiremerlt of members.
I 70-Related arrangements : requirement of members' approval.
l7l-Exception for expenditure on company business.
L72-Exception for expenditure on defending proceedings etc.
I73-Exception for expenditure in connection with regulatory action or

I

investigation.

17,t--Elceptions for minor and business transactions. '
I 75-Exceptions for intra-group tansactions.
17 F-Exceptions for money-lending companies.
l7 7 -4thet relevant tansactions or,urangements.
178-The value of transactions and arrangements.
179-The person for whom a transaction or arrangement is entered into.
180-Loans etc: civil consequences for contravention.
181-Loans etc: effect of subsequent affnmation.

Division 6-Payments for loss of office
182-Payments.for loss of office.
I83-Amounts taken to be payments for loss of office.
l84-Members' approval required for payment by company.
185--Members' approval required for payment in connection with
transfer of undertaking etc.
186 - Members' approval required for payment in connection with share

,

transfer.
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187-Exception for payments in discharge of legal obligations etc
188-Exception for small payments.
l89-Payments made without approval: civil consequences.
190-Approval by written resolution: accidental failure to send
memorandum.

19l-What

happens

if approval

is required under more than one

provision.

Division 7-Requirements with respect to directorst service
contracts
I

92-Directors' service contracts.

193-Company to keep copy of contract or memorandum of terms
available for inspection.
194-Right of member to inspect and to obtain copy of memorandum.

Division 8-Contracts with sole directors

l95-Contract with sole member who is also a director
Division 9-Directors' liabilities
96-Provisions protecting directors from liability.
I97-Provision of insurance not prevented.
l98-Qualiffing third party indemnity provision not art'ected.
199-Directors to disclose qualiSing indemnity provision in directors'
I

report.

2OO{opy of qualifying indemnity provision to be available for
,inspection

201-Right of member to inspect and request copy of qualiffing

l

indemnity provision.

Division l0--Protection of information relating to directors
202-Interpretation: Division I 0.
203-Protected information: restriction on use or disclosure by compan!.
2O4-Protected information: restriction on use or disclosure by Registrar.
205-Permitted use or disclosure by the Registrar.
206-Protected information: restriction on use or disclostue by Registrar.
207-Disclosure under Court order.
2O8-Circumstances in which Registrar may place address on the public
record.

fi32
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209-Placing the director's address on the public record.
Division I l-Supplementary provisions

l0-Ratification of acts of directors
21l-Power to m'ake provision for employees on cessation or transfer of
2

business.

2t2-Limitations

on the exercise of the power to make provision for

employees.

3-Minutes of directors' meetings.
2l4-Minutes taken to be evidence of proceedings
2

i

1

at meeting of company

until contrary proved.
21S-Transactions under foreign law.
PART X-DISQUALIFICATION OF DIRECTORS

Division l-Introductory provision

,,

216-Interpretation: Part X.

Division 2-Disqualification orders and'disqualification
undertakings

]

Zl7-Effect of order disqualiffing

person from being a director or

recretary.

8-Disqualification on conviction for offence.
2l9-Disqualification for fraud or breach gf duty committed while
company in liquidation or under administration.
22G-Disqualification on conviction of offence involving failure to lodge
. returns or other documents with Registrar.
221-,Dnty of court to disqualiff unfit directors or secretaries of insolvent
2I

companies.

22}-Applications to court
223

under section 221.

fi cation undertaking s.

-Disquali
2}4-Disqualifi cation after investigation of company.

225-Y ariation of disqualifi cation undertaking.
226-Qffence for undischarged bankrupts to act as director or secretary of
company.

Z27-Perconal.liability for company's debts if person acts while
disqualified.
228-Application for disqualification order.
Z29-Application for leave underan order or undertaking.
*"
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0-Register of di squali fi cation orders and disqualifi cation undertakings.
231-Offence to breach of disqualification order or undertaking.
232-Disqualified person rnay apply to the Court for permission to act in
23

way that would otherwise breach disqualification.

233-Statements from persons who are disqualified.
234-Statements to be rnade public.
23 5-Offence relating to statement.

Division 3-Foreign restrictions
236-Persons rn'ho are subject to foreign restrictions.
237-Disqualification of persons who are subject to foreign restrictions.
238-Person subject to foreign restrictions to be personally liable for
debts of company.
239-Registrar to establish and maintain Register of foreign restrictions.
D

ivision 4-Supplem entary provision

24}-Admissibility in evidence of statements.
PART XI-DERTVATTVE ACTION

S

1-Interpretation: Part XI.
Z42-Application for permission to continue derivative claim.
Z43-Application to Court for permission to continue claim as a

24

derivative claim: how disposed of.
Z44-Application for permission to continue claim as a derivative action.
245-Application for permission to continue derivative claim brought by
another member.
PART )O-COMPANY SECRETARIES

246-Private company not required'to have secretary.
247-Public company required to have secretary.
248-Direction requiring public company to appoint secretary.
249-Qualifications of secretaries of public companies.
25G-Discharge of functions if office vacant or secretary unable to act.
25l-Duty to keep register of secretaries.
252-Duty to notify Registrar of change of secretary or joint secretary.
253-What particulars of secretaries are required to be registered: natural
persons.

254-What particulars of

secretaries are required to be registered;
corporate secrethries and firms.

1134
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255-Offe.nce to fail to keep register of secretaries.
256-Acts done by person in dual capacity.
PART Xtr-RESOLUTIONS AI\[D MEETINGS

Division l-General provisions on company resolutions
257-Requirements
258-Requirements
259-Requirements
260-General rules

for passing company resolutions.
for passing an ordinary resolution of a company.
for the passing of special resolution.
for voting on company resolutions.
26l-Specific requirements for voting on company resolutions.
262-Yotes ofjoint holders of shares.
263-Effect of provisio:r in company's articles as to admissibility of
votes.

Division 2-Written resolutions
264-Wriuen resolutions of private bompanies.
265-Who is entitled to vote on a written resolution.
266-Circulation date for written resolutions.
267--4irculation of ryritten resolutions proposed by directors.
268-Right of members to require circulation of written resolution.
269-Circulation of written resolution proposed by members.
270-Reqqisitioning members to meet expenses of circulation.
,27l-Application not to circulate rnembers' statement.
272-Procedure for signiffing agreement to written resolution.
Z73-Deadline for agreeing to written resolution.
274-sending documents relating to written resolutions by electronic
means.

275-Publication of written resolution on website
276-Relationship between this Division and provisions of company's
articles.

Division 3-Procedure for convening and holding company general
subdivision l-Canvenirs

-

ard
"f srf.fff*Slrrne,

passing resotutians

27/-Resolutions at general meetings.
278-Power of directors to convene general meetihgs.
279-Right of members to require directors to convene general meeting.
28G-Directors' duty to convene general meetings required by rnembers.

I
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281-Power of members to convene general meeting at the expense of the
company.

282-Power of Court to order general meeting to be convened.
283-Amount of notice to be given for general meetings.
284-Manner in which notice of general meeting to be given.
285-Publication of notice of general meeting on company's website.
28G-Persons entitled to receive notice of general meetings.

|

z}7-Contents of notices of general meetings.
288-Offence for company to fail to comply with section 283, 285, 286 or
287.

289-Resolutions requiring special notice.
29}-Accidental fuilure to give notice of resolution or general meeting.
291-Power of members to require circulation of statements.
292-Duty of company.to circulate members' statements.
293-Who is liable to meet cost of circulating members' statements.
Subdivision 2-Procedure at company general meetings

294-Quorum for general meetings.
295-Members present may elect person to preside at general meeting.
296-Person presiding at meeting may declare result of voting on a show
of hands.
297-Right of members to demand a poll at general meeting.
298-Member not obliged to use all votes when voting on a poll at
general meeting.

299-Representation of bodies corporate at general meetings.
Su/division 3-(Jse of proxies at company general meetings

300-Nght of members to appoint proxies.
3Ol-Notice of meeting to contain statement of rights of members to
appoint proxies

302-Companysponsared invitations to appoint proxies.
303-Notice of,appointrnent of,proxy to be given to company.

304-Proxy can be elected to p,reside at general meeting.
305-Right of proxy to demand a poll at general meeting.
306-No:tice to be given to company of termination of proxy's authority.

*
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3O7-Articles may confer more extensive rights on members and proxies.
Subdivision 4-Other mqtters relating to company general meetings

308-Resolutions passed at adjourned general meeting.
309-Sending to members documents relating to general meetings in
electronic form.

Division 4-Application of sections 277 to 309 to meetings of
classes of members of companies
310-Application of Division 3 to meetings of holders of

classes

of

shares.

3l l-Application of Division 3 to meetings of

classes of members

of

company having no share capital.

Division S-Additional requirements for general meetings of
public companies

'

312-Public companies: annual general meeting.
3i3-Pubtic companies: notice of annual generalmeeting.
314-Public companies: members' power to require circulation of
resolutions for annual general meeting.

315-Public companies: company's duty to circulate members'
resolutions for annual general meetings.
3

l6-Public

comp4nies: expenses of circulating members' resolutions for
annual general meeting.

317-Results of poll to be made available on website.
318-Requirements as to website availability.
Division 6-Records relating to resolutions and company meetings

i
-I

3l9-Records of resolutions

and meetings, etc.

3z0-Records as evidence of resolutions, etc.
3zl-Records of decisions by sole member.
322-Inspection of records of resolutions and meetings.
323-Records of resolutions and meetings of class of members.
PART XIV-SHARE CAPITAL OF' COMPAT{Y

Division l-Shares and share capital of a company
324-shares no longer capable of being converted into stock.
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325-Nature of shares.
326-Nominal value of shares.
327-Shares to be numbered.
3 2 8-Transferability of shares.
Division 2-Allotment of shares: general provisions
329-Exercise by directors of power to allot shares, etc.
330-Power of directors to allot shares, etc: private company with only
one class of shares,
331-Power of directors to allot shares etc: authorisation by company.
332-General prohibition of commissions, discounts and allowances.
3 3 3-Permitted commission,
3 34-Registration of allotment.
335-Return of allotment by limited company.
336-Return of allotment by unlimited company allotting new class of
shares.

337-Offence for company to fail to lodge return of allotment for
registration.

338-Provisions about allotment not applicable to shares taken on
formation.

Division3-Allotm"t:l.;:TtT;"'-"H;|;tHexistingshareholders'
339-lnterpretation: Division
3

40-Exi sting shareholders'

ri

3,

ght of pre-emption.

341-Communication of pre-emption offers to shareholders
''42-Liability of company and officers in case of contravention.
343-Exception to pre-emption right: bonus shares..
344-Exception to pre-emption right: issue for non-cash consideration
345-Exception to pre-emption right: securities held under employees'
share scheme.

346-Exclusion of requirements by private companies.
3 4 7-Exc I usion of pre-emption ri ght : articles conferring corresponding
right.

348-Disapplication of pre-emption rights: private company with only
one class ofshares.
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349-Disapplication of pre-emption rights: directors acting under general
authorisation.

350-Disapplication of pre-emption rights by special resolution.
351-Disapplication of pre-emption rights: sale of treasury shares.
352-References to holder of shares in relation to offer..
353-Provisions about pre-emption not applicable to shares taken on
formation.

354-Saving for other restrictions on offer or allotment.
355-Saving for certain older pre-emption requirements.
Division 4-Public companies: allotment where issue not fully
subscribed

356-Public companies: allotment if issue not fully subscribed.
'357-Public companies: effect of irregular allotment if issue not fully
subscribed.

Division S-Payment for shares
358-Shares not to be allotted at a discount.
359-Provision for different amounts to be paid on shares.
36G-General rule as to means of payment.
361-Meaning of payment in cash.
362-Public companies: shares taken by subscribers of memorandum.
363-Public companies: not to accept undertaking for work or seryices.
364-Public companies: shares to be at least one-quarter paid up.
3 65-Public companies : payment liy long-term undertaking.
366-Liability of subsequent holders of shares.
367-Power of the Court to grant relief.
368 .Offences involving contravention of section 358,363,364 and365.
369-Meaning of "appropriate rate 6f interest" for purposes of this
Division.

Division 6-Public companies: independent valuation of non-cash
consideration
37O-Restrictions on public company allotting shares for non-cash
consideration.

37l-Exception to valuation requirement: arrangement with another
company.
37

2-Exception to valuation requirement : merger.
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373--Non-cash consideration for shares: requirements as to valuation ahd
report.

374-Copy of report to be lodged with Registrar.
375-Public company: agreement for transfer of non-cash

asset

in initial

period.

376-Agreement for transfer of non-cash asset: requirement of
independent valuation.

377-Agreement for transfer of non-cash asset: requirements as to
valuation and report.
378-Agreement for transfer of non-cash asset: requirement of apprwal
by members.
}79-Copy of resolution to be lodged with Registrar.
38G-Modification of provisions in relation to company re-registering as
public.
38l-Agreement for transfer of non-cash asset: effect of contravention.
3&2-Liability of subsequent holders of shares.
383-Power of Court to grant relief.
384-Offence to contravene sections 370 or 375.
385-Enforceability of undertakings to do work etc
386-The appropriate rate of interest for purposes of this Division.

Division 7-Share premiums
87-Interpretat{on: Division 7.
388-Company's share premium account and applicaiion of share
3

premiums.

389-Relief from requirements

as

to share premiums: Group

reconstruction relief.

390-Merger relief.
39l-Merger relief: meaning of ninety percent equity holding.
392-Power to make further provision by regulations for the purposes of
this Division.
393-Relief may be reflected in company's balance sheet.
Division 8-Classes of shares and variation of classes
394--Classes of shares.
395-Variation of class rights: companies havin$ a share capital.
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396-Variation of class rights: companies without a share capital.
397-Sections 395 and 396 not to affect powers of Court under certain
provisions.

398-Right to object to variation: companies having a share capital.
399-Right to object rc vriation: companies without a share capital.
400-Copy of Court order to be lodged with Registrar.
+Oi-Notice of name or other designation of class of shares to be lodged
with Registrar.
402-Notice of particulars of variation of rights attached to shares to be
lodged with Registrar.
4O3-N'otice of new class of members to be lodged with Registrar.
4Oul-Notice of nameor other designation of class of members to be
Iodged with Registrar.
405-Notice of particulars of variation of class rights to be lodged with

'

Registrar.
PART )O-REORGANISATION OF COMPAI\IY' S SIIARE

CAPITAL

Division l-Alteration and consolidation of share capital
406-Alteration of share capital of limited company.
407-Sub-division or consolidation of shares.
408-Notice to Registrar of sub-division or consolidation.
Division 2-Redenomination of share capital
409-Interpretation.
410-Power of limited company having share capital to redenominate its
shares.

4l l-Calculation of new nominal values of redenominated

shares.

2-Effect of redenomination.
4l3-Notice to Registrar of redenomination.
4I

414-Reduction of capital in connection with redenomination of

share

capital.

41S-Notice to be lodged with Registar of reduction of capital in
connection with redenomination.
4 I G-Redenomination reserve.
Division 3-Reduction of share capital

417-special resolution for reduction of share capital.
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4l8-Application to Court for confinning order.
4l9-Creditors entitled to object to reduction
42G-Order confirming reduction and powers of Court on making such
order.

42l-Registration of Court order and statement of capital.
422-Liability of members following reduction of capital

z3-Liability to creditors omitted from list of creditors.
424-Offence to conceal narne of creditor, etc.
425-Shares no bar to damages against company.
426-Public companies: duty of directors to convene

a meeting on loss

of

capital.

427-Public company reducing capital below authorised minimum.
428-Expedited procedure for re-registqation as a private company.
Division 4-Privato companles: reduction of capital supported by
solvency statement
429-Reduction of capital supported by solvency statement.
43G-What is a solvency Statement?
43 l-Registration of resolution and supporting documents.

Division S-Supplem entary pnovisioh
432-General power to make further provision by regulations.
PART )WI:ACQTIISITION BY LNIITED COMPAI{Y OF ITS
OwI\t SHARES

Division l-General provisions
3-Interpretation: Part XVI.
434-General rule against limited.company acquiring its own shares.
435-Treatment of shares held by nominee.
43G-Liability of others if nominee fails to make payment in respect of
43

shares.

437-Duty to cancel shares in public company held by or for the
oompany.

438-Notice of cancellation of shares
439-Re-registation of company as private company in

consequence

cancellation of shares

44G-Issue of certificate of incorporation on re-registation.

of
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44l-Effect of failure to re-register
442-411"nce to fail to cancel shares or re-register company.
443-Application of provisions to company re-registering as public
company.

444---Tmnsfer to reserve on acquisition of shares by public company or
nominee.

445-Public comphnies; general rule agailst lien or charge on own shares.
446-Interests to be disregarded in determining whether company has
beneficial interest.

447-Residual interest under pension scheme or employees'

share

scheme.

448-Employer's charges and other rights of recovery.
449-Rights as personal representative or trustee.
Division 2-Financial assistance for purchase of own shares
45O-Meaning of "financial assistance" for purposes of this Part.
45l-Assistance by public company for acquisition of shares in its private
holding company.

452-Assistance for acquisition of shares in public company.
453-Assistance by public company for acquisition of shares in its private
holding company.
454-4ffence to give prohibited assistance.
455-Certain transactions unconditionally excepted from sections 452 and
453.

456-lertain transactions conditionally

excepted from sections 452 and

453.

Division 3-Purchase of own shares
457-Power of limited company to purchase own shares
458-Purchase of company's own shares.
459-Financing of purchase of company's own shares.
460-Authority for company to purchase own shares.
46

for off-market purchase.

I

-Authorisation
462-Resolution authorising off-market

purchase: exercise of voting

rights.

463-Resolution authorising off-market purchase: disclosure of details of
contract
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464-Yariation of contract for off-market purchase.
465-Resolution authorising variation: exercise of voting rights.
466-Resolution authorising variation: disclosure of details of variation
467-Release of company's rights under contact for off-market purchase.
468-Authorisation for company to make market purchase.
469-Copy of contract or memorandum to be available for inspection.
47O-Enforcement of right to inspect copy or memorandum.
47t-Company's right to purchase own shares not assignable.
472-Payments apart from purchase price to be made out of distributable
profits.

473-How shares purchased are to be treated.
474-Return of purchase of own shares to be lodged with Registrar.
475-Notice to Registrar of cancellation of shares.
Division 4-Redemption or purchase by private company out of
capital
6-lnterpretatiorr : Division 4.
477-Power of private limited company to redeem or purchase own shares
out of capital.
478-The permissible capital payment.
479-What are profits are available.
480-Determination of available profiJs.
48l-Requirements for payment out of capital.
49}-Directors' statement and auditor's report
483-Directors' statement: offence if no reasonable grounds for opinion.
484-Payment to be approved by special resolution.
485-Resolution authorising payment: exercise of voting rights.
486-Resolution authorising payment: disclosure of directors' statement
and auditor's.
487-Public notice of proposed payment.
488-Company to make directors' statement and auditor's report to be
available for inspection.
489-Objection to payment by members or creditors: application to the
Court to cancel resolution.
49G-Notice of Court application or order to be lodged with Registrar.
491-When payment out of capital to be made.

47

'
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Division S-Supplementary prwisions
4924,ompany whose shares are redeemed or purchased to transfer
amount to capital redemption reserve,
493-Accounting conseguences of payment out of capital.

494-Effect of company's failure to redeem or purchase.
PART

XVII-HOW

COMPAI\TY'S ASSETS ARE TO BE

DISTRIBUTED
495-lnterpretation : Part XVII.

Division

l{eueral

rules for distributions

496-Distributions to be made only out of irofits available for the
purpose.

497-Net

asset restriction on distributions by

public companies.

Division 3-.Iustification of distribution by reference.to financial
statcments
498-Justification of distribution by reference to relevant financial
statements.

499-suecessive distributions etc by reference to the same finaneial
statements,

Division 4-Rclevant accounting.matters
SO0-Treatment of development costs.
501-Determination of profit or loss in respect of asset where reeords
ineomplete,

Division5-Distributions in kind
502-Distributions in kind: determination of amount.
503-Distributions in kind: treatment of unrealised profits.
Division

6-5 upplem entary prwision

$04-Consequenees of unlawful distribution.
PART XVItr-CERTIFICATION AND TRANSFER, OF
SECURITIES

Division I'-Certification and transfer of securitiesl general
505-Share eertificate to be evidence of title.
506-Duty of company as to issue of certifioates etc on allotment.
507-Registration of transfer of shares and debentures.
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508-Procedure on transfer being lodged.
509-Transfer of shares on application.of transferor.
5 l0-Execution of share transfer by personal representative
51 l-Evidence of grant of probate, etc.
512-Certification of document of transfer.
513-Duty of company as to issue of certificates etc on transfer.
514-Duty of company as to issue of certificates etc on transfer.
51S-Duty of company as to issue of certificates on surrender of share
warrant.

6-Offences involving share warrants,
517-Power of Court to order oompany to make good failure to issue
5I

certain documents.

Division 2-Evidencing and transfer of title to securities without
written instrument
518-Provision enabling procedures for evidencing and transferring title.
519-Power to make regulations requiring arrangements to be adopted.
520-Provision enabling or requiring arrangenients to be adopted: ordermaking powers.

521-Duty to consult,
PART

XX-PUBLIC

OF'FER.S OF SECT'RITIES BY PRIVATE
AND PUBLIC COMPANIES

S22-lnterpretati on : P art XIX.
523-Prohibition of public offers by private companies.
S24-Enforcement of prohibition: order restraining proposed
contravention.

525-Enforcement of prohibition: orders available to the Cowt after
conhavention.

526-Enforcement of prohibition:power of Courtto make remedial
orders,

S27-Yalidity of allotment etc not affected
528-Public company: requirement for minimum

share capital.

529-Procedure for obtaining trading certificate,
5 3 0-The authorised minimum.
S3l-Consequences of doing business etc without a trading certificate.
PART )O(-REDE,EIVIABI,E SHARES

tt46
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532-Power of limited company to issue redeemable shares.
533-Terms and manner of redemption.
534-Payment for redeemable shares.
5 3 S-Financing of redemption.
536-Redeemed shares treated as cancelled.
537-Notice to Registrar of redemption.
PART )Otr-TREASURY SHARE S
538-Treasury shares
53 9-Treasury shares: maximum holdings.
S4O-Exercise of rights in respect of treasury shares.
5" l-Disposal of treasury shares
54?-Tieasury shares: notice of disposal.
543-Cancellation of treasury shares.
54#-Treasury shares: notice of cancellation.
545-Treatment of proceeds of sale of teasury shares.
5

4G--T r easury shares: offences.
PART )OilI_INFORMA'TION ABOUT INTERESTS IN
COMPAT{Y'S SHARES

Division l-Introductory provisions
XXIL
Division 2-Power of public to require persons to prove
information about their interests in the company's shares

547-Application of

Par.t

548-Notice by public company requiring information about interests in
its shares

549-Public company may apply to Court for order imposing restrictions
on the relevant shares if notice requiring information is not
complied with.

0-Notice requiring information: offences
55l-Notice requiring information: persons exempted from obligation to
55

comply.

Division 3-Orders imposing restrictions on shares
552-Consequences of order imposing restrictions.

553-Offence to attempt to evade restrictions.
5 54--Relaxation of restrictions
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S-Removd of restrictions.
556-Order of Court for sale of shares.
557-Application of proceeds of sale under order of Court.
55

Division 4-Power of members to require company to exercise its
powers under this Part
558-Power of members of company to require company to act.
559-Duty of company to comply with requirement.
56G-Report to members on outcome of investigation.
56l-Offences felating to a failure to comply with requirement of section
560.

Division S-Register of interests disclosed

562-Right to inspbct and request copy of reports.
563-Company to keep register of interests disclosed.
564-Register to be kept available for inspection.
565-Rights to inspect and require copy of entries
566-Court supervision of purpose for which rights may be exercised
567-Register of interests disclosed: refusal of inspection or default in
providing copy
568-Registei of interests disclosed: offences in connection with request
for or disclosure of information.
569-Entries not to be removed from register
57O-Removal of entries from register: old entries.
57l-Removal of entries from register: incorrect entry relating to third
party.

S72-Adjustment of entry relating to share acquisition agrbement.
573-Duty of company ceasing to be public company
S74-lnterest in shares: general.

Division 6-Supplem entary provisions
575-Interest
576-Interest
577-Interest
578-Interest

in
in
in
in

shares: right to subscribe for shares
shares: family interests.
shares: corporate interests
shares: agreement to acquire interests in a particular

company.

579-Extent of obligation in case of

I
I

I
t
I

share acquisition agreement.
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80-{nformation protected from wider disclostre.
8 l-Calculating periods for fulfilling obligations
PART

)Oiltr-C OMPAITY DEBENII.IiE S

82-Perpetual debentures.
583-Enforcement of conhacts to subscribe for debentures.
584-Company to register allotnent of debentures.
585-Company to establish and maintain register of debenture holders.
586-Rights of debenture holders and others to inspect and obtain copies
of register of debenture holders
587-Offence to refuse inspection of register of debentrue hcilders or to
fail to provide copy.
588
of debenture holders: offences in connection with request
-Register
for or disclosure of information.
589- -Time limit for claims arising from enEy inregister of debenture

5

holders.

59G-Nght of debenture holder to copy of tust deed secr.uing debentures.
S9l-Provisions protecting tustees of deed securing debentures to be
void.

592-Power to re-issrre redeemed debentures.
593-Deposit of debentures to secure advances.
S9&-Priorities when debentures secured by floating charge.

)O(V-C OMPAI\TY TAKEOVF,RS
DMsion l-General provisions

PART

S95-Interpretation: Part XXIV.

596-What constitutes a takeover offer.
597-Shares already held by the offeror, etc.
598-Cases in which offer is teated as being on same terms.
599-Effect of impossibility etc of communicating or accepting offer.
60G-Certain shares excluded from offer.
60l-Persons who are associates of offerors for puryoses of this Part
602-How debentures that confer voting rights are teated for the
purposes of this Part.
603-How convertible securities are to be teated for purposes of this Part.
D

ivision 2-Takeover Rules

i

I

i
I
i
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60zl--Power of Authority to make Takeover Rules.
605-Further provisions about Takeover Rules.

606-Power of Authority to give rulings in takeover cases.
607-Rules may empower Authority to give directions.
608-Power of Authority to require documents and information.
609-Restrictions on disclosure of information about affairs of natural
person or particular business.

61O-Offence to disclose information in contravention of section 609.
6l l-Power of Authority to impose sanctions for breaches of Takeover
Rules.

612-Failure to comply with the Takeover Rules relating to bid
documentation.

613-Enforcement of Takeover Rules by the Court.
6l4-Authority not liable for damages in connection with the
performance of its functions under this Part.
615-No action for breach of statutory duty etc.
6 I G-Privilege against self-incrimination.
Division 3-Impediments to takeovers
6l 7-Interpretatibn: Division 3.

618-Impediments to takeovers: opting in and opting out.
619-Further provision about opting-in and opting-out resolutions.
620{onsequences of opting in: effect on contractual,restrictions.
621-Power of offeror to require general meeting to be convened.

Division 4-"Squeeze int'and "sell out"
622-Requirements as to notification of opting-in or opting out
resolutions

623-Right of offeror to buy out minority shareholder.
624-Further provision about notices given under section 623.
625-Effect of notices under section 623.
62c-Further provision about consideration held on trust under section
625.

|
t

t

I

627-Right of minority shareholder to be bought out by offeror.
628-Further provision about rights conferred by section 627.
629-Effect of requirement under section 627.
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Division 5-Supplementary provisions
.Circumstances in which offeror or minority shareholder may apply

to the Court.
631-When takeover offers are made by two or more persons jointly.
PART )O(V-COMPA}I"Y ACCOUNTING RECORDS AND
FINANCIAL STATEMENTS

Division l-Introductory provisions
632-Interpretation : Part XXV.
633-Notes to a company's financial statements.
634-Application of this Part.
635-Companies subject tp the small companies regime.
636-Companies qualifying as small: general rules.
637--Companies qualifying as small: parent companies.
638-Companies excluded from the small companies regime.
639-When company is a quoted company or an unquoted company for
the purposes of this Part.

Division 2-Companies to keep accounting records

640-Duty of company to keep proper accounting

records.

641-Offence for company to fail to keep proper accounting records.
642-. Wlrere and for how long company m.ust keep its records.
643-4ffences relating to company's failure to preservd records.
Division 3-Financial years of companies

644-How company's financial year is to be determined.
645-How accounting reference periods and accounting reference date of
company are determined.

646-Power of company to change its accounting reference

date.

Division 4-Directors of companies to prepare annual financial
statement
647-.Duty of directors to prepare individual financial statements.
648-Financial statements to give true and fair view.
649-Accounting framework applicable to individual financial statements.
650-Requirements for individual financial statements.
65l--Option for small company to prepare group financial statement.

I

I
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652-Company that is not a small company to prepare group financial
statement.

653-Exemption for company included in group financial statement of
larger group.

654-Exemption if no subsidiary undertakings need to be included in
consolidation.

655-Group financial statements: applicable accounting framework.
6-Requirements for group fi nancial statements.
657-Group financial statements: subsidiary undertakings to be included
in consolidation.
658-Directors of parent company to ensure consistency of financial
reporting within group.
659-Certain information may be omitted from individual profit and loss
account when group financial statement is prepared.
660-Information about related undertakings to be provided in notes to
financial statements.
66
nformation about related undertakings : alternative compliance.
-I
662-Information about employee numbers and costs to be included in
company's annual financial statement.
663-Directors to include in notes to company's arutual financial
statement details of their benefits other than remuneration.
664-Information about directors' benefits to be included in notes to
company' s individual fi nancial statement.
665-Directors to approve and sign financial statements.

65

1

Division S-Directors' reports
I

I

)

I

I
I

I
I
a

a.
r
I
r

a

t
I

i
I
i

t

66G-Duty to prepare directors' report.
667-General requirements for contents of directors' report.
668-Business review to be included in certain directors' reports.
669-When business review not required.
670-Contents of directors' report: statement as to disclostrre to auditots.
671-Directors to approve and sign directors' report.
Division 6-Directors' remuneratio.n reports
671-Directors to approve and sign directors' remuneration report.
672-Duty of directors of quoted company to prepare directors'
remuneration report.

i

i

i
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673-Regulations may presuibe requirements lbr contents of directors'
remuneration report.

674-Dhectors to approve and sign dircctors' rcmuncration report.
Division 7-Publication of financial statcments and comprny
reports

675-Company's duty to circulatc copics ol'annual tinancial statcmcnt
and reports

676-Deadline for sending out copics ol'annual linarrcial statcnrcnt and
reports,

677-Offuncc to liril to scnd out copics ol'linancial stiltulrcnt and rcports.
678-Option to providc surlrmary linuncial statcnlcnt.

679-Duty ol'contpany to scnd linancial

statcmcnts artd rcports to pcrsons

entitled.

68O-Form and contcnts rcquircr:rcnts lirr sunlr'r'lur)/ l'inancial statcnlcnts
of unquotcd cornpanics,
.681-Form and contcnts rcquircntcnts lor sunrnlan' ljnanciul stutcn'rctlts
. ol'quoted conrpanics.
6ti2-OlI'cnces re Iating to sgntntitry linarrcial stittcntcttts,
683-Quotcd conrpanv to rrrakc annual lirrancinl statenlcnt avuilahlc orr
contpany's rvcbsitc.
684-Quoted conrpan,v- to nrakc prclinrinar.v statcrncnt ot'rcsults uvaillttrlc
on compuny's rvcbsitc.
6ttS-Rcquircmcnts as to rvcbsitc availubiliti'.
686-Right ol'membcr or de'benture holder ol'unquotcd cornpan)' to
. copies ol'contpany's financial stutcmcnts and rcports,
687-Right of mcmbcr or dcbcnturc holder ol'quotcd company to copics
of company's financial statcmcnt and reports.
688-Name ol'signatory to bc statcd in puhlishcd copies ol'annual
financial statcment and rcptlrts, ctc.
689-Requirenrents in conncction u'ith publication ol' statutory fi nancial
statem(:nt.

690*Requirements in connection u'ith publication of non-statutory
financial statement.
691-Meaning of "publication" in relation to company's linancial
statcnlcnt and rcPorts.

Division 8-Public cornpanies: laying of financial statements and
repoils bcfore general meeting
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692-Public company to present annual financial statement and reports

at

general meeting of company.

693-Offence for public company to fail to present annual financial
statement and reports at general meeting of company.

Division 9-Directors remuneration report to be approved by
members

694-Directors of quoted company required to obtain members' approval
of directors' remuneration report.
695-Offence for direr:fors of quoted company to fail to comply with
section 694.

Division lO-Certain financial statements and reports to be lodged
with Registrar
696-Company's directors to lodge certain documents with Registrar.
697-Deadline fbr lodging financial statements and reports with Registrar.
698-Calculation of deadline for lodging financial statements with
Registrar.

699-Lodgemerrt requirements for companies subject to small companies
regime.

700-Lodgement requirements for unquoted companies.
70l-Lodgement requirements for quoted companies.
702-Exemption'of unlimited companies from requirement to lodge
financial statements with Registrar.
703-Special auditor's report required if abbreviated financial statement is
lodged with Registrar.
704-Directors of company to approve and sign abbreviated financial
statement.

705-Offence to fail to lodge annual financial statement and reports with
Registrar.

706-Power of the Court to order compliance if annual financial'statement
or reports not lodged with Registrar.
7}7-Company liablq to default penalty for failure to lodge annual
financial statement and reports with Registrar.

Division 1l-Revision of defective financial statements and reports
708-Voluntary revision of defective financial statements and reports.
7}9-Cabinet Secretary may give notice in respect of company's financial
qtatements or reports that are believed to be defective.
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71O-Appiication to the Court to rectify defective annual financial
statement or directors'report of company.

71l-Power of Cabinet

Secretary to authorise other persons to make
application to the Court under section 710.

7l2-Power of Kenya Revenue Authority to disclose information to
authorised person for certain purposes.

713-Power of Cabinet Secretary or authorised person to require
documents, information and explanations.

714-Restrictions on disclosure of information obtained under
compulsory powers.

715-Permitted disclosure of information obtained under compulsory
powers.
D

ivision l2-supplem entary provisions

716-Liability of directors for false or misleading

statements in
company's financial statement and reports.
717-Regulations may make further provision about financial statements
and reports of companies.

PART )O(VI-_COMPANMS TO MAKE ANNUAL RETT'RNS TO
REGISTRAR

718-Duty of company to lodge annual returns with Registrar.
719-Contents of annual return: general.
72}-Contents of annual return: information about share capital and
shareholders.

PART )O(VII-AUDITING OF COMPAI\IY TINANCIAL
STATEMENTS

Division l-Requirements for audited financial statement

72l-Offence for company not to lodge annual return on time, etc.
Z}-Requirements for auditing financial statements.
723-Right.'of members to require audit.
724-Small companies: conditions for exemption from audit.
7Zl-Companies excluded from small companies exemption.
726-Availability of small companies exemption in case of group
7

company.
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727-Conditions for exemption from audit for dormant companies.
72}-Companies excluded from dormant companies exemption
Division 2-Appointment of auditors
729-Exemption from audit for non-profit-making companies subject to
public sector audit.
73O-Appointment of auditors of private company: general.
73l-Appointment of auditors of private company: default power of the
Cabinet Secretary.

732-Term of offlrce of auditors of private company.
733-Members of private company may block automatic re-appointment
of auditor.
734-Appointment of auditors of public company: general.
735-Appointment of auditors of public company: default power of the
Cabinet Secretary.

736-Jerm of office of auditors of public company.
73 7-Fixing of auditor' s remuneration.
738-Company to disclose terms of audit appointment.
739-Regulations to provide for safeguarding disclosure of nature of
services provided by company's auditor.

Division 3-Functions of auditors

740-Auditor's report on annual financial

74l-Auditor's

statement of company.

repoJt on directors' report.

742-Auditor's report on auditable part of directors' remuneration.
743-Responsibilities of auditor.
7 44-Auditor' s right to information.
745-Auditor's right to information from foreign subsidiaries.
7 4 6- Auditor' s ri ghts to information : o ffences.
747-Auditor's rights in relation to resolutions and meetings.
748-Auditor to sign and date auditor's report.
749-senior statutory auditor to be nominated when audit is conducted by
firm of auditors.
750-Name of auditor to be stated in published copies of auditor's report.
75l-Circumstances in which auditors' names may be omitted from
published copies of auditors' report.
7S}-Offences in connection with auditor's report.

I
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Division 4-Cessation of office of auditors
753-Resolution removing auditor from office.
754-Special notice required for resolution removing auditor from ofhce.
75S--Notiie of resolution removing auditor from office.
756-Rights of auditor who has been removed from office.
757-Farlure to re-appoint auditor: special procedure required.
758-Failure to re-appoint auditor: special notice required for resolution
at general meeting.

9-Resignation of auditor.
760-Notice to Registrar of resignation of auditor.
761-Rights of resigning auditor.
762-Statement by auditor on ceasing to hold office to be lodged with

75

company.

763-Cc:mpany's duties in relation to statement.
764-AuC"itor to lodge copy of statement with Registrar.
765--Duty of auditor to notify appropriate audit authority.
766*-Duty o1'company to notify appropriate audit authority if auditor
ceases to hold office before end of auditor's tetm.
767--Appropriate audit ar-ithority to notify prescribed accounting body of
cessation of auditcr's appointment.
768-Meaning of "appropriate audit authority" for purpose of this
f)ivision.
769--Effecl of casual vaca;rcies.

Division S-Quoted cornpanies: right of mem'trers to raise audit
conesrns at accounts rneeting
77O-Members' power to request website publication of audit concerns.
771-Requirements as to website availability.

2-W
7 7 3-W
77

ebsite pubi ication : company' s supplementary duties,
ebsite publication: offences.

774-Meaning of "quoted company" for purposes of sections 770 to 773.
Division 6-Auditors' Iiability
775-Provisions protecting auditors from liability to be void.
776-Indemnity for costs of successt-ully defending proceedings.
777-Power of Court to grant relief in certain cases.
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&-Liability limitation

agreements.

779-Terms of liability limitation agreement.
780-Authorisation of agreement by members of the company.
78 1-Effect of liability limitation agreement.
19}-Company to disclose liability limitation agreement.
Divis ion 7-Supplem entary provisions

783-Quoted Companies: audit committee.
PART XXVII_STATUTORY AUDTTOR

S

784-Quoted companies: corporate governance.
785-Purpose of Part XXVIII.
786-Eligibility for appointment as a statutory auditor.
787-Ineligible person prohibited from acting as statutory auditor.
788-Statutory auditor to be independent.
789-Effect of lack of independence of statutory auditor.
790-Eff'ect of appointment of a part4ership as statutory auditor.
791-Appropriate qualifications for appointment as a statutory auditor.
792-Power of Cabinet Secretary to recognise qualifications of foreign
auditors for purposes of this Act.
793--Cabinet Secretary's power to require eligible person to provide
certain information.

PART XXIX-PROTECTION OF MEMBERS AGAINST
OPPRESSIVE CONDUCT AND UNFAIR PREJ{JDICE
794-Application to Court by company member for order under section'
796

795-Application to Ccurt by Attorney General for order under seciior-r
796

796-Power of Court to make orders for protection of menrbers

agaii-rsr

oppressive conduct and unfair prejudice.

797-Capy of order affecting company's constitution to bc lo,l"'''r
Registrar.

798-Supplementary provisions applicahlc ii'com;-rlnr : ,..,:
altered.

PART XXX-COMPANY INVIiS'I'I(;,\-I'I{

Division

l-l

ttt rtrduct irt n

}
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99-Interpretation : Part XXX.

Division 2-Appointment of inspectors by the Court
8O0-Investigation of company's affairs on application of members.
801-lnvestigation of company's affairs in other cases.
802-Power of inspectors to carry investigation into affairs of related
companies.

8O3-General powers of court to give directions to inspector.
804-Power of court to direct conduct of investigation under this Division
to be terminated.
805-Resignation and revocation of appointment of inspector appointed
by the Court.
806-Power of court to appoint replacement inspector.
807-Production of documents and evidence to inspector appointed by the
Court.

808-Obstruction of inspectors appointed by Court to be contempt of
Court.

8O9-Power of inspector appointed by Court to apply to Court to conduct
examination.

81O-Power of Court to obtain information from firrmer inspectors etc.
811-lnspector appointed by the Court to submit reports to the Court.
812-Power of Director of Public Prosecutions to bring prosecution for
offences disclosed by inspectors' report.
813-Expenses of investigation of company's affairs.

Division 3-Powers of Attorney General with respect to
investigation of company ownership

8i4-Appointment of inspector to investigate ownership of company.
815-Power of inspector appointed by Attorney General to investigate
ownership, etc. of related companies
81 6-General powers of Attorney General to give directions to inspectors
appointed by the Attorney General.
817-Direction to terminate conduct of investigation .under this Division.

818-Resignation and revocation of appointment of inspectors appointed
by the Attorney General.
819-Appointment of replacement inspectors appointed by the Attorney
General.
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820-Production of documents and evidence on investigation under this
Division.
821-Obstruction of inspectors appointed by the Attorney General to be
contempt of Court.
822-Inspector appointed by the Attorney General may apply to Court to
conduct examination of person

823-Inspector appointed by the Attorney General to submit reports to the
Attorney General.
824-Power of Director of Public Prosecutions to bring prosecution for
offences disclosed by inspectors' report made under section 823.

825-Power of Attorney General to require information about persons
interested in securities of a company.
826-Power of Attorney General to impose restrictions on securities.
Division 4-Supplem entary provisions
S27-Inspector's report to be evidence.
828-Power to bring civil proceedings on company's behalf.
829-Issue of warrants to enter and search premises.
830-Protection in relation to certain disclosures: informatitrn provided to
Attorney General
83l-Prohibiiion on disclosure of information obtained uncler section 825
or 830.
832-Offence to destroy, mutilate or falsify company documents.
833-Offence to provide false information.'
834-Disclosure of information by Attorney General or inspector.
83 5-Certain information protected from disclosure.
836-Answers to questions put by inspector during examination
admissible in legal proceedings as'evidence.
837-Application of this Part to foreign companies.
838-Offences against this Part committed by bodies corporate.

Division S-Effect of orders imposing restrictions on disposal of
company's securities
9-Consequence of order imposing restrictions.
840-Offence to attempt to evade restriction imposed by or under this

83

Part.

84l-Power of Court to order relaxation or removal of

I I(r0
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842-Provisions applicable to sale by Corirt ordcr o1'restricted securities

PARI'XXX-REGIS TR,{IT OF COMPANIES ANI)
REGISTRATION OT' COMI'ANY DOCUMENTS
Division l-lntroductory provisions
813--Application of Part XXXI
ll44 -i'jart to apply to lbrcign compani(:s.
Division 2--Appointment and functions of l{egistrar of Companies

845-l{egistrar and Dcputl ltegistrars ol' Conrpanies.
846--Regi stcr ol Compan cs ancl firncti ons o l' Itcgi strar.
tt47-Registrar's ol fi cial scal.
tl48-l"ees pal'ablc to Registrar.
i

849--l{egistrar to give pLrblic noticc of issue of certilrcate of
incorporation.
85O-Right to obtaii-r ccrtificate o{' incorporation.
851 --ltegis'Lrar to allocate number to each company.
852--I{egistrar to aliocatc unique number to each lbreign company
registered undcr this Act.
853-l)ou'cr ol'ltegistrar tc) irnpose requirements with respect to
lodgenrent of' documents.

I)ivision 3-Specific requircments and powers relating to
registration of tlocuments
854 -l{cgLrlations
r.Il

ma"v- re-quire

documents to be lodged by electronic

calr s.

tl55--Agrccmcnt lirr lodgement of documents by electronic means.
85(;--l)ocr,rircnt r1o1 loclgcd {irr pr-rrposes of this Act until received by
I{cgistrar.

[i57

I{ccluircttrents

lir

iriopcr lodgement.
ll-58 - I'oucrs ol'llcuistrar to correct documents in certain cases.
lJ59 - I)tiwcr o1'l{cgistlur- 1o accept replacement lbr document previously
Iodge

860-l'or.rcr
861

cl.

ol' I{cgistrar 1o r:xclude unnecessary information.

-Registrar's
8(r2- -Annotation

notice io remedy defective lodgement.
of' thc ILegistcr.
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863-Allocation of unique identifiers for

i

l6l

purpose of identifying directors

and certain other persons.

i
l

864-Preservation of original documents.
865-Power of Registrar to destroy records of dissolved company afier
elapse of tw'o years.
866- Right of members of public to inspect Register.
867-Right of members of public to be provided with copies olrecords
kept by Registrar.
868-Certain records not to be made available for public inspection.
869-Registrar can be required to make address unavailable for public
inspection.

870-Form of application for inspection or copy.
871-Form and manner in which copies to be provided.
972-Certification of copies of records by Registrar.
E73-Issue of legal process for production of records kept by the
Registrar.

Division 4-Correction or removal of material on the Register
874-Registrar's notice to resolve inconsistency on the Register.
875 Administrative removal of information from the Register.
875-Rectification of Register on application to Registrar.
877-Rectification of the Register under Court order.
878-Powers o1'Court on ordering removal of entry liorn the Register.
Division S-Special provisions for documents not in the English
language

I]
I
I

gZ9-Documents to be prepared and loclged in the English language.
880-Documents that may be prepared and lodged in other languages.
gSl-Voluntary lodgernent of translations.

82-Certifi ed translations.
883-Transliteration of names and addresses: permitted characters.
884-Transliteration of names and addresses: voluntary translation intcr
8

Roman characters.

885---Translation of names and addresses: certification.

Division 6-5upplem entary provisions
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87-Enforcement of company' s lodgement obligations.
888-Supplementary provisions relating to electronic communications.
889-Provision for publishing notices by alternative means.
89O-Registrar's power to make Rules.
89 l-Interpretation: Part XXXII.
892-Charges created by a company.
893-Charges existing on property acquired.
894-Lodgement for registration of charge in series of debentures.
89s-Additional registration requirement for commission, allowance or
8

discount in relation to debentures.

896-Certificate of registration to be endorsed on debentures.
897-Charges created in, or over property located outside Kenya.
898-Registrar to keep register of charges.
899-Deadline for registering a charge.
900-Holder of floating charge to lodge with Registrar notice of
appointment and cessation of appointment of administrator of
company.

9Ol-Registrar to record memorandum of satisfaction or re.lease.
.902-Rectification of register of charges.
9O3-Consequence of failure to register charges created by a company
904.-Companies to keep copies of documents creating charges.
905-Company' s register of charges.
906-Right of creditors, members and qthers to inspect documents that
create company's charges and to inspect company's register
charges.

of

PART )OOiltr-DISSOLUTION AND RESTORATION TO TTM
REGISTER

Division l-Interpretation
9O7-Interpretation: Part XXXIII.

Division 2-Dissolution of companies
908-Power of Registrar to strike off company not carrying on business or
in operation.
909-Duty of Registrar to act in case of company that has been liquidated

i

i
I
i
E

or no liquidator is acting.
9l0-supplementary provisions as to service of letter or notice.
tt
i
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9l l-Striking off company on company's application.
912-Circumstances in which application not to be made: activities of
company.

913-Circumstances in which application not to be made: other
proceedings not concluded.
914-Copy of application to be given to members, employees, etc.
915-Copy of application to be given to new members, employees,
916-Copy of application: provisions as to service of documents.
917-Circumstances in which application taken to be withdrawn.
91 8-When withdrawal of application takes effect.

etc.

Division 3-Undistributed property of dissolved company to vest in
the State
919-Property of dissolved company to vest in the State.
920-Disclaimer of property vesting in the State.
9?l-Effect of State disclaimer.
922-General effect of disclaimer.
923-Disclaimer of leaseholds.
924-Power of Court to make vesting order.
925-Protection of persons holding under a lease.
Division 4-Restoration of companies to the Register
926-Application for administrative restoration to the Register.
927-Requirements for administrative restoration.
92S-Registrar' s decision on application for administrative restoration.
929

of admini strative restoration.

-Effect
93O-Application to Court for restoration to the Register.
93l-When application to the Court may be made.
932-Decision on application for restoration by the Court.
933-Effect of Court order for restoration to the Register: power of Court
to make consequential directions.
934-Company's name on being restored to the Register.
935-Effect of restoration to the Register if property has vested in the
State under section 919.
PART XX)ilV-COMPROMI SE S, ARRANGEMENT S,
RECON STRUCTION S AND AMALGAMAUON S

I
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936-Part XXXIV: Application and interpretation
937- Court may order meeting of company's creditors or members to be
held

938-Explanatory statement setting out ef-fect of arrangement or
compromise to be circulated or made available to company's
creditors and members of company.

939-Duty of directors and trustees to provide information.
940-Court order sanctioning compromise or arrangement.
941-Powers of the Cor"rrt to facilitate reconstruction or amalgamation"
942--Copy of order to be lodged with the R.egistrar for registration.
943-Obiigations of company with respect to its constitution.
I'ART XXXV-MERGERS AND DIVISIONS OF PUBLIC
COMPANIES
Division

l-Prelim

i

nar.v

4{-lnterpretation : Part XXXV.
945-Application of this Part.
946-Relationship of this Part to Part XXXIV.
9

Division 2-Mergers
947-lnlroduotory: mergers and merging companies.
948-Dfaft terms of scheme tbr proposed merger.

949-Draft terms of proposed merger to be published
950-scheme not effective unless approved by members of merging
companies.

951-Directors of merging companies to prepare explanatory report
relating to proposed merger.

952-Merging companies to arrange for preparation of experts' reports.
953-supplementary financial statement to be prepared for merger in
certain cases.

954-lvlembers of merging companies entitled to inspect nlerger
documents.

95S-,.\rticlgs of transferee company involved in merger to be approved.
956 Protection o1'holders of securities to which special rights attached
(nrcrger)

9: - --Allotment of
prol'ribitcd.

share s

to transf.cror conlpany (or its nominee)
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958-Circumstances in which certain particulars and reports not required
in relation to merger
959-Circumstances in which meeting of members of transferee company
not required for merger.
960-Circumstances in which meeting of members of transferee company
not required in relation to merger.
961-Other circumstances in which meeting of members of transferee
company not required in relation to merger.

Division 3-Division of companies
962-lntroductory: companies and involvement of companies in division.
963-Draft terms of scheme to be prepared and adopted in relation to
division.

964-Draft terms relating to division to be published.
96S-Approval of members of cornpanies involved in division.
966--Directors to prepare explanatory report in relation to division.
967-Expert's report to be prepared for each company involved in
division.
968-Supplementary financial statement to be prepared for division in
certain case's.

969-Members of companies involved in division entitled to

inspect

certain documents,

970-Report on material changes of assets of transferor company
invoh,ed in division.
971-Articles of transl'eree con:pany involved in division to be approved
by transferor company.

972-Protection of hoiders of securities to which special rights attached
(division),

973-Allotment of shares to transferor company (or its nominee)
prohibited.

974-Circumstances in which meeting of members of trans{bror company
involved in division is not required.
975-Other exceptions: circumstances in which meeting of members of
transferee company not required in relation to division.
976-Members of companies invoived in division can agree to dispense
with reports, etc.
977-Power of the Court to exclude certain requirements in the case of
division.

l
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Division 4-Supplementary provisions

978-Expert s report: valuation by another person.
97 9-Experts and valuers: independence requirement.
980-Power of the Court to convene meeting of members or creditors of
existing transferee company.

98l-Court to fix

date for transfer of undertaking etc of transferor

company.

PART XXXVI-COMPANMS NOT FORMED UNDER THIS ACT

992-Liability of transferee companies for

I

|
I

each other's defaults.

983-Companies not formed under companies legislation can be
registered under this Act.
984-Regulations providing for registration of companies to which
ser tion 983 applies.
985-Regulations may apply provisions of this Act may to unregistered
companies

986-Appl.cation of this Part to certain existing companies.
PART )OOil/II-FOREIGN C OMPANIES
Division l-Introductory provisions
7-Interpretation: Part XXXVII.
988-When foreign company may caffy on business in Kenya.

98

Division 2-Procedure for registering foreign companies
989-Registration of foreign companies.
990-Requirements with respect to names of foreign companies.

99l-Foreign company can be registered under alternative
which it will caffy on business in Kenya.

name under

992-Registrar to issue certificate of registration on change of name of
registered forei gn company.

Division 3-Local representatives of registered foreign companies
993-Foreign company required to have local representative.
994-Appointment and termination of appointment of local
representative.

995-Liability of local representative.
Division 4-Regulation of registered foreign companies

tt6'7
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996-Pafiiculars of plabes of

businesses of registered foreign companies

to be notified to Registrar.

997-Registered foreign company to have registered office.
998-Registered foreign company to display its name at office and places
of business.
999-Registered foreign company to state its name and other information
in documents and communications relating to its business in
Kenya.

1000-Registered foreign company to give notice of certain changes
relating to its constitution, director and business in Kenya.
1001-Copies of registered foreign company's financial statements and
other documents to be lodged with Registrar.
1O02-Provision for registration of charges over Kenyan property of
foreign company.
1003-Registered foreign company to lodge certain returns with
Registrar.

1004-Natural person's residential

address to be protected

from

disclosure.

Division S-Circumstances in which registered foieign company's
name can be struck off or restored to Register of Foreign
Companies

1005-Local representative of registered foreign company to notifu
Registrar of certain events affeoting the company.
1006-Power of Registrar to strike registered foreign company's name
from Register of Foreign Companies in certain circumstanQes.
1O07-Restoration of foreign company to Foreign Companies Register in
certain circumstances.
D

ivision 6-5upplem entary provisions

1008-Registrar to keep Foreign Companies Register.
1009-Power of Cabinet Secretary to make foreign companies
regulations.
PART

)OO(Utr-I,EGAL

PRO CEEDING S

I0l0-Liability of officers who are in default.
1

01

l-Application of section

I 01 0

to bodies other than companies

2-Proceedings against unincorporated bodies
I 0 I 3-Legal professional privilege.
1

0

1
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1014-Production and inspection of documents if offence suspected.
1015-Power to enter and search of premises under warrant.
I 0 I 6-Offence of fraudulent trading.
I 017-Power of the Courl to prohibit payment or transfer of money,
financial products or other property
1018-Power of the Court to grant injunctions in certain cases
1019-Power of a court to grant relief in certain cases
PART XX)O(-COMPANY RECORD S
1020--Form of company records.
1021--Power to make regulations

as

to where certain company records

:an be kept.

1022-.'ower to make regulations about the inspection of records and the
provision of copies.
1023-t uty of company to take precautions against falsification of its
records.

)fi-SERVICE OF DOCUMENTS
Division l-Introductory provision

PART

1

O24-Interpretation: Part XL

Division 2--Service of documents on companies, company directors
and others

1025-Service of documents on companies.
1026-5ervice of documents on directors, secretaries and others.
I 027-Requirements for service addresses.

Division

3-The

1O28-Effect of Division

company communications provisions
3.

1O29-Sending or supplying documents or information by companies.

1030-Sending or supplying documents or information to companies.
103l-Sending or supplying documents or information to companies.
1032-Right to require company to provide hard copy version of company
document or information.
1033-Requirements for authentication of documents and information.
1034-When documents and information taken to have been sent or
supplied by company.
PART }OI--4ENERAL PROVISIONS REI.A.TING TO
INDEPENDENT VALUATION AND REPOR.T

I
i
i
i
I
I

i
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1035-Part XLI: Application and interpretation of valuation requirements.
f 036-Valuation to be carried out only by qualified valuer.
1037-Valuer to satisff independence requirement.
1038-Meaning of "associate" for purposes of section 1 037.
1O39-Valuer entitled to full disclosure.
PART )(IJI-SUPPLEIUENTARY PROVISIONS

I

1040-Power of Cabinet Secretary to make regulations for purposes of
this Act.
I 04 l-Repeals and revocations,
l042--Continuity of the law.
1043-Power to make savings and transitional regulations.
I044-Consequential amendment of other Acts.
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SCHEDULES
:

I{RST SCIIEDT]LE:

DEFINMON OF (SUBSIDIARY' ANI)
"HOLDING COMPAITY"

SECOND SCIfiDt]LE:

PARENT AI\ID SUBSIDIARY
UNDERTAKING S : SUPPLEMENTARY
PROVISIONS

THIRD SCIIEDULE:

CONIYECTED PER,SONS:
RE,TERENCES TO AI\ INTMEST IN
SHARES OR DEBENTTJRES

FOURTH SCHEDULE:

IUATTER,S FOR DETMMII\IING
UNFITI\TESS OF A DIRECTOR

NFTII SCIIEDUI,E:

REQUTREMENTS TO BE CoMPrrE-D
WNH TO AVOID CONTRAVENING
PART XVII (HOW COMPAI\IY'S
ASSETS ARE TO BE.DTSTRIBUTED)

SD(TII SCIIEDI]LE:

SPECIFIED PM,SONS

SEVENTH SCIIEDTJLE:

AUTHORISED DIS CLO SURES

EIGHTII SPIIEDTJLE:

DO

I\IINTH SCIIED'IJLE:

COMMT]I{CATIONS BY A COMPANY

IEI{TH SCIIEDT]LE:

coN SEQUEI{TIAL AIr{EI\DlritENT Or

CUMENTS AND INT'ORIT,IATION
SENT OR ST'PPLIED TO A COMPAI\TY

OTHER

\

t
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THE COMPANIES B[LL, 2014
A Bill for

AN ACT of Parliament to consotidate and reform

the law relating to the

incorporation,
and

registration, operation, management

of gompanies; to proyide for the
appointment and functions of auditors; to make
other provision relating to companies; and to
provide for related matters
regulation

ENACTED by the Parliament of Kenya,

as

follows-

PART I-PRH,IMINARY
,rt title and
comnenoement.

1. (l)This Act may be cited as the Companies Act,
2014.

(2) This section comes into operation on the
date on whigh this Act is publishedinGazette.

(3) The remaining provisions of this Act come
into operation on such date or such different dates as the
Cabinet Secretary may appoint by notice published in the
Gazette.
Objects of this

Act

2. The objects of this Act are to facilitate'commerce,
industry and other socio-economic activities by enabling
one or more natural persons to incorporate as entities with
perpetual succession, with or without limited liability, and
to provide for the regulation of those entities in the public
interest, and in particular in the interests of their members
and creditors.

rprctation

.

of

-visions of this
Act.

3. (l) In this Act, unless the context

otherwise

requires-

(a)

(c)

a fa:< ntunber, e-mail address br any other
electonic address used for the purposes of
sending or teceiving documents or
information by electronic means; and

apostal and physical address;
o'administator", in relation to a company, means an
administrator appointed under Part VIII of the Insolvency

\

tt7v

The Companies Bill, 20 I 4

Act,20l3;

irl

"allotted share capital",

relation

to a

company,

means shares of the company that have been allotted;
CaPzE5A.

"approved securities exchange" means a securities
exchange approved by the Capital Markets Authority in
accordance with the Capital Markets Act;
o'articles" means the articles

of

association

of

a

company;

"45gggi6fg"-

(a)

in relation to a nafural person means+

(D that person's spouse or child;
(ii) a body corporate of which that
person is a director; and

(iii) an

employee

or

partner

of

that

person;

(b) in relation to a body corporate means(0 a body corporate of which that
body corporate is a director;

(c)

(iD

a body corporate
as that body; and

(iii)

an employee or partner of that body
corporate or of a body corporate in
the same group;

in the same group

il
person under the law by which rr is
governed, means any person who is an
associate of any gJthe partners;

in relation to a partnership that is not a

"authorised signatory"

in

relation

to a

company,

meanspublic company, the

means a director of the company and also

(a) in the case of a
secretary

or a joint

secretary

of

the

company; and

,

(b)

in the case of a private company that has a
secretary, the secretary;

t
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"body corpordte" includes a firm that is a legal person
under the law by which it is governed;
"Cabinet Secretary" means the Cabinet Secretary for
the time being responsible for matters relating to
companies;

of

"called-up share capital" means so much

a

company's share capital as equals the aggregate amount
of the calls made on its shares, whether or not those calls
have been paid, together with-

(a)

any share capital paid up wtthout being
called; and

(b)

any share capital to be paid'on a specified
future date under the articles, the terms of
allotment of the relevant shares or any
other arrangemerrts for payment of those
shares;

"company'o means a company fornied and registered
under this Act or an existing company;

*company records"
means-

(a)

(or

"recotrds

of a company")

any register, index, accounting records,
agreement, memorandum, minutes or other

document required b;' or under this Act to
be kept by the company; or

(b)

any register kept by the company

of

its

debenture holders;

"the Court" . mdans

(unless

some other court is

specified) the High Csurt;
'ocredit sale agreemenfl means an ag{eement.for thc
sale of goods under which payment of'the whole or.a part
of the purchase price is deferred and a security interest in
the goods is created or provided for in order torsecure the

payment of the whole or a part of the ptrchase price;

"debenture", in relation to a company, includes
detenture stock, bonds and any other securitiis of a
company (whether br not constituting a charge on the

tt74
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assets

of the company);

'odeed" means a legal document that grants a right by
transferring the right from one person to another;

"Cirector", in relation to a body co'rporate, includes-

(a)

any person occupying the position

of

a

director of the body( by whatever name the
person is called); and

(b)

in accordance with whose
directions or instructions (not being advice

any person
given

in a professional capacity) the

directors

of the body are

accustomed t'

act;

"documenf'means information recorded in any form;
and in particular includes a sunmons, notibe, order or
other legal process and a register (whether in hard copy or
electrohic form);
"dorm4nt company" has the meaning given by section
7;

"eligible member",

in

relation

a resolution of

a

compan% means a mem'ber who, under the articles of the
company, is entitled to vote on the resolution;

*equity share bapital" means a company's issued
share capital excluding any part of that capital that does
not confer any right, either with respect to dividends or to
capital, to participate beyond a specified amount in a
distribution;

"equity securities" means-

(a)
(b)

ordinary shares in a company; or

rights

to

securities

subscribe

into

for, or to

donvert
ordinary shares in the

company;

"electronic address" means an address used for the
of sending or receiving documents or
information by electronic means;

purposes

"electronic copy" in relation to a document or
information, means a copy of .the document or

i

I
I

I

I
I

l
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information that is stored or kept in electronic form;
o'electronic form" in relation to a document or
informaiion, means the storage or keeping of the
document or information in the form of data, text or
images by means of guided or unguided elechomagnetic
energy, or both;

"electronic means", in .relation
information, means-

(a)

to a

document or

sending, supplying' or delivering the
document or information initially, and
receiving it at its.destination, by means of
electonic equipment for the processing
(including by digital compression) or
storage of data; and

(b)

being entirely transmitted, conveyed and
received by wire, radio, optical means or
by other electomagnetic means;

"employees' share scheme" means a scheme for
encouraging or facilitating thq holding of shares in,'or
debentures

of

a company

(a) the

by or for the benefit

bona fide employees

employees

(i)
(ii)

of--

ofor formel

the oompany;
a subsidiary of the company;

(iii) the company's holding
company or a subsidiary of the
co'mpany's holding company;
or

O)

the spouses, surviving

children

or

spouses,

step-children

or mihor

of

those

employeesl or former employees;

.,excluded from consolidation3:, in relation to a group
financial statement, rqeans that the undertaking concerned
is not included or liable to be included in that statement;
ooexperises" (of
an
"expenses" includes costs; and
the
investigation) includes expenses incidental

to

I
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I
I

investigation;
olexpression"

includes sign, symbol, logo and rnark;

"existing company" means--

(a)
(b)

a company formed and registered under the
repealed Act; or

a company that was formed and registered
under either of the repealed Ordinances (as
defined by that Act);

'ef'rrnD means an eqtrty, whether or not a legal person,

that' is not a natural peison; and includes a body
corporate, sole proprietorship, partnership or other
unincorporated association;

"Foreign Companies Register" me.?ns the register kept
under section 1007;
o'foreign cornpany" means a company incorporated
outside Kenya;

"foreign companies regulations means regulations

'made under section 1009 and in force;

"former name" means a"name by which a natural
person was formerly known for business pu{poses;

"general meeting" means the general meeting of the
company concerned;

"gtgup',, in relation to a body corporate, means the
body corporate, any other "body corporate &at is its
holding company. or subsidiary and any other body
corporate that is a zubsidiary of that holding compan ;
*hard copy form" means a document or information
that is sent, supplied or delivered in a paper copy or
similar form capable of being read and references to hard
copy have a corresponding meaning;
Cap.507.

"hire-ptrchase agreement" means a hire-purchase
agreement as defined in section 2(1) of the Hire Purchase
Act;
"holding company" has the meaning given by seetion
4;

1

I
I
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"in defaulf', in relation to an officer of a company,
has the meaning given by section 1010;

"in

liquidation" has the same meanin! as

in

the

Insolvency Act,20l3;
"intellecfual properly" means-

(a)

any patent, trade mark, registered design,
copyright or design right; or

(b)

any licence under or- in respect of a patent
trade mark, registered design, copyright or
design right;

"issued share capitaf',

in

relation

to a

company,

means shares of the company that have been issued;

"key performance indicators", in relation to' a
company, means factors by reference to which the
development, performance or position'of the company's
business can be measured effectively;

"liabilities" includes duties;
I

"lodge", in relation to a document or information
required or permitted to be registered, includes deliver,
file, send, submit the document or information or, in the
case of a notice, give the notice;
o'member"

means amember of a company;

"name", in relation to a natural ierson, means the,
person's given name and family narne, or if the person is
usuatly known by a title, the person's title, either in
addition to or instead of the person's given name or
family name, or both;
"notice" means notice in writing;

"notiff"

I

means

notiff in writing;

assets", . in relation to a company, means the
aggregate of the asset6 less the aggregate of its liabilities,

"net

and for the purpose of this definition, "liabilities"
includes provisions of any kind;

"'officer", in relation to a company or other body
corporate, means-
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(a)

any director, manager or secretary of the
company or body; and

(b)

any other person who is, because

of

a

provision of this Act, to be treated as an
officer of the company or body for the
purposes of the provision;
"ordinary.shares" means shares other than shares that,

with respect to dividends and capital, confer a right to
participate only up to a specified amount in a distribution;

"parent undertaking" has the meaning given by
section 6;

"pension scheme" means a scheme for the provision
of benefits consisting of or including a pension, lump sum
benefit, gratuity or other similar benefit given or to be
given on the retirement or death, or in anticipation of the
retirement of employees or former employees. or, in
connection with the past service of employees or former
employees, either after their retirement or death;

'lpersonal injury" includes any disease and any
impairment of a person's physical or rirental condition;

"printed" includes typewritten or' lithographed or
produced by any mechanical means;

"prescribed financial accounting standards" means
of standard accounting practice issued by such
'body
or bodies as may be prescribed by the regulations
for the purpose of this Act;
statements

"profit and loss account" includes an income
statement or other equivalent financial statement required
to be prepared in accordance with the prescribed financial
.accounting standards;
"property" inciudes all rights and interests in property;

'!ublish", in relation to a document or information,
meaos to issue or circulate the document or information
or otherwiSe make it available for public inspection in a
manner calculated to invite members of the public
generally, or any class of members of the public, to read

it;

{
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"qualified", in relation to an auditor's report (or a
statement contained in an auditor's report) on a
company's financial statement, means that the report or
statement does not state the auditor's unqualified opinion
that the financial statement has been properly prepared-

(a) in accordance with this Act; or
(b) if an undertaking not required to prepare

financial statements in accordance with
accordance with any

this Act-in

corresponding written law under which the
undertaking is, or its directors are, required
to prepare financial statements or accounts;

"quoted company" means a company whose equlty
share capital has been included ih the official list on a
stock exchange or other regulated market in Kenya;

"qualiffing person" in refation to a meeting of
company tlr€orili-

(a)

a

a natural person who is a member of the
ompany;

(b)

(c)

aperson authorised under section 299to act
as the representative of a corporation in.
relation to the meoting; or
proxy of a member of
the company in relation to the meetiqg

a person appointed as

o'register" (when
used as a verb) means register unddr
this Act;

"Register" means the Register of Companies kept
under this Act, but does not include the Foreign
Companies Register;

"registered foreign company" means a foreign
corhpany registered, or taken to be registered, in
accordance with Part )OO(V[;
"the Registar" means the person for the time being
holding office as Registrar of Companies under.sectioni
845;

'"the regulations" means the cgmpanies. general
regulations made and in force under.this .Act, but does
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not, unless expressly provided, include the foreign
companies regulations or savinEs and transitional
regulations;
Cap, zt86

"the repealed Acf'means the Companies Act repealed
by this Act;
"resolution for reducing share capital", in relation to a
company that has a share capital,' means a special
resolution passed by the company in accordance with
section 417;
ioretention of title agreemenf' means an agreement for
the sale of goods to a company, being an agreement-

(a)

that does not constitute a charge on the
goods; but

(b)

under which, if the seller is not paid and the
company is wound up, the seller will have
priority over all other creditors of the
contpany with respect to the goods oi any
property representing the goods;

"securities" includes-

(a) options;
(b) futures; and
(c) contraots for differences,

srld rights or

interests in those investments;

"service address", in relation to a person, means an
address at which documents may be effectivety served on
that person for the prrposes of this Act;
"services" means anything other than goods or land;
!

"sign" includes sign by means

i

of an electronic

i
I
I

signature;

I

6'sharegt'-

(a)

in relation to an undertaking with a share
capital, means shares in the share capital of

.

the undertaking;

(b)

I

in rg{ation to an trndertaking with capital
but no share capital, means rightsto share

II

I

i

I
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in the capital of the undertaking; and

(c) in

relation

to an undertaking without

capital, means interests-

(i)
(ii)

conferring a right to share in the
profits,
the liability to
contribute to the losses, of the
undertaking; or

or

giving rise to an obligation to
contribute to the debts or
expenses of the undertaking in
the event of a liquidation;

o'statutory

(a)
(b)

airditor" meansa persen-or firm appointed as auditor of a
cgmpan) under Part )OryII (Auditing of
companies financial statements); or
a person or

firm appointed as an auditor of

a body of a kind prescribed by the
regulations for the purposes of this
definition;

"subsidiary company" has the meaning given by
section 4;

"subsidiary rindertaking" [as the meaning given by
section 6;

"traded company" means a company whose securities
are admitted to trading oh a securities exchange or other
regulated market operating in Kenya;

in

relation to u ao*p*y, means the
amounts derived from the provision of goods or services,
or goods and services, in the course of the company
ordinary business, after deducting-

"turnover",

(a)
(b)
' (c)

i
I
i

tade discounts;
value added tau and

any other tanes based on the ambunts,so
derived;

"uncalled share capital", in relation to a company,
means so much means so much of th9 company's share

I
I

I

I
I
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capital as is not called-up share capital of the company;
"under administration"'has the saine meaning as in the
Insolvency Act,2013;
"undertaking" has the meaning given by section 5;

"undistributable reseryes" (of a company) means
those reserves of the company that comprise-

(a)
(b)
(c)

its share premium account;
its capital redemption reserve;

the amount by which its

accumulated,
unrealised profits (so far as not previously
utilised
capitalisation) exceed its
accumulated, unrealised losses (so far as
not previously written off in a reduction or
reorganisation of capital duly made); and

by

(d)

any other reserve that the company is
prohibited from distributing by its articles;

a

"working day" means any day that is not a Sunday or
public holiday.

(2) In this Act, a reference to a company

having
a share capital is to a company that has power under its
constitution to issue shares.

(3) In this Act, a reference to issued or allotted
shares, or to issued or allotted share capital, includes shares
taken on the formation of the company by the subscribers
to the company's memorandum.

(4) For the purposes of this Act, shares in a
company are allotted when a person acquires the
unconditional right to be included in the company's register
of members in respect of the shares.

(5) In the case of an undbrtaking not tading for
profit, a reference in thiS Act to a profit and loss account is
a reference to an income and expenditure account, and a
referencq-

(a) to profit and loss; and
(b) in relation to a group financial statement-

I

I
I

I

t
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to a

.

consolidated

1

profit
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.

and loss

account,

is to be construed accordingly.

(6) The reference in para$aph (c) of the
definition of "undistributable reseryes" in subsection (1) to
capitalisation does not include a transfer of profits of the
company to its capital redemption reserye.
(7) In a provision of this Act in which a
reference to the Insolvency Ac!20l3 occurs, the reference
includes, so far as relevant to a matter existing before the
commencement of the provision, a reference to the
corresponding provision (if any) of the repealed Act.

Mcaning

4. (l)For the pu{posqs of this Act, a company is a

of

"subsidiery" and
"holding company"

subsidiary. of another company

if that other company-

(a) holds a majority of the voting rights in it;
(b) is a member of it and has the right to
appoint or remove a majority of its
board ofdirectors; or

(c)

.

or

is a member of it and controls alone, under
an agreement with other members, a
majority of the voting rights in it,

if it is a subsidiary of a company that is itself a

subsidiary of that other company.

(2) For the purposes of this Act, a company is
the holding cqmpany of another company if, because of
subsection (1), the other company is a subsidiary of it.

.

(3)

For the pulposes of this Act, a company is a
wholly-owned subsidiary of another company if it has no
members except that other company* and that other
company's wholly-owned subsidiaries (or persons acting
on behalf of that other company or its wholly-owned
subsidiaries).

(a) The First Schedule contains provisions
explaining expressions used in this section and otherwise
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supplementing this section.

(5)

In this section and the First Schedule,

"company" includes a body corporate.

Meaning

of

"undertaking" and
related expressions.

5.

(1) In this Act, 'hndertaking"

(a)
(b)

means-

a body corporate or partnershipi

'or

trade
business,
profit.
view to

(2)

:r

an unincorporated association carryingion a

with or without

a

In this Act, references to shares-

(a) in relation to an undertakin! with capital
but no share capital, are to rights to
share in the capital of the undertaking;
and

(b) in

relation

to an undertaking

without

capital, are to interests--

(i)

(ii)

conferring any right to share in the
profits or liability to contribute to
the losses of ihe undertaking; or
giving rise to an obligation to
contribute to the debts or e*per-rses
of the undertaking in the event of a'

liquidation.
(3) Other expressions appropriate to companies
are to be read, in relation to an undertaking that is not a
company, as references to the corresponding perSons
officers, docurhents or organs, appropriate to undertakings
of'drat description. This subsection is subject to any
provision that, in a specific context, provides for the
interpretation of those expressions.

(4)

References in this Act to "fellow subsidiary
undertakings" are to undertakings that are subsidiary
undertalcings of the same parent undertaking but are not
parent undertakings or subsidiary undertakings of each
other.

(5) In this Act, "group undertaking", in relation

t

I

I
I

{
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isor subsidiary

to an undertaking;means an undertaking that

(a) a parent undertaking

undertaking of that undertaking; or

(b) a

subsidiary undertaking

of any parent

undertaking of that undertaking

,

Parent and subsidiary

undertakings.

6,

(1) For the purposes of this Act, an undertaking is a

puent undertaking of another trndertaking

(a)

if-

it holds

a majority of the votirig rights in the
undertaking;

(b) it is a member of the undertaking and has
the right to appoint or remove a
majority of its board of directors;

(c) it

has the right-to exercise a dominant
influence over the undertaking({ ' because of provisions contained in
the undertaking's articles; or
(i..lli)
because ofa,control contract; or

(d) itit is a member of the undertaking and
contols albne, pursuant to an agreement
with other shareholders or members, a

m{oritf of the voting rights in

the

undertaking.

(2) For

undertaking is
undertaking-

(a) if

the pu{poses
be.
taken

to

of

a

subsection

member

of

(l),

an
another

any.of its subsidiary wrdertakings is

a

mEmber of that undertaking; or'

(b) if any shares in thai otfrei undertaking

,

are

held by a person acting on behalf of the
undertaking or any of its subdidiary
undertakings.

(3) An undertaking is also a parent undertakin!
of another undertaking if-"

(a) it

has the power

to

exercise,

or

actually

1
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exercises, dominant influence or control

over it; or

(b) it and the subsidiary

undertaking

are

managed on aunified basis.

(4) An undertaking is a subsidiary undertaking
of another undertaking if because of subsection (1) or (3),

.

the other undertaking is the parent of the undertaking.

parent

(5) A parent undertaking is taten to be the

of undertakings in relation to which any
of its subsidiary undertakings are, or are taken to be,'parent
undertakings; and references to its subsidiary undertakings
arti to be iriterpreted accordingly.

(6) The

Second Schedule contains provisions
explaining expressions used in this section and otherwise
supplementing this section-.
(

,,f,,,n,.,

' shares.

? Iil#',li'*"#:;mff ?:t,:'l",l*:

Dormantcompanv

7. (l)For the purposes of this Act, a company is
dormant during any period in which it has no significant

defincd.

acoounting tansaction

(2) For the purpose of subsection

(l),

an

accounting transaction is significant if it is a fransaction
that is required by section 650 to be entered in the

.

company's.accounting records.

is

(3) In deterinining whether or when a company
dormant, the following tansactions are to be

disregarded:

(a)

any tansaction arising from the taking of
shares in the company by a subscriber
to the memorahdtrm as a result of the
subscriber having given an undertaking
in connection with the formation of the
company;

(b)- any tansaction consisting of the

payment
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of-(i)
(ii)

(iii)

'

(iv)

a fee to the Registrar on a change
of the narne of the company;
a fee to the Registrar on tlre r"registration of the company;
a penalty for failure to lodge an
annual financial statement with the
Registrar; or
a fee to the Registrar for the
registration of an annr-rai refurn.

PART tr-COMPANW FORMATION

S. (1) A
,,'**i11-,*,"..
--

company is a limited company if the
liability of its members is, by its constitution, limited b;-,
sharprbr by guarantee

'(2) A company is limited by shares if the
liability 9f its members is limited to the amount (if any)
unpaid on"lhe shares held by the meinbers.

(3) A company is limited'by guarantee if the
liability of its members is limited to such amount as the
membets undertake to contibute to the ass-ets of. the
company should the company be liquidated.

(4) A

company is an unlimited company
tiability of its members is unlimited.
Privatc and public
companics.

a

if

the

9. (1) A private company is a company thzii is no,
public company.
(2) A company

is a public company

if-

(a)

either it has a share capital and is limited by
shares; or is limited by luarantee;

(b)

its certificate of incofporation states that rt
is a ptiblic company;.and

(c)

it

has been registered or re:registered under

,

this Act as a public oompany.

(3) An existing company that
company is a publii company.

is not a private

I 188
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10.(l)A
3ry::'-1'ryt:q'
by guSrantoc;
' j.

'

company cainot be formed as, or become, a
company limited by guarantee if it has a share capital.

(2) Aprovision in the constitution of a company
limited by guarantee that purports to divide the company's
undertaking into shares or interests is a provision for .a
share capital

(3)

Subsection (2) applies whether or not the
oi number of the shares or interests is
specified by the provision.

nominal value

: (4) This seotion does not apply to a company
limited by guarantee and having a share capiial if it was
formed and registered before the commencement of this
section.

,l

Mcthod of forming
company,

11,(l)
company

One or more persons who wish to form a

may-

(a)

subscribe their.names to a memorandum
association; and

(b)

comply with the requirements of sections 13'
to l6with rbspect to registration.

(2) A company

formed for an unlawful purpose

registered.
U.(l)A m3mo.randum of

may not be

ucm8ranaumor

of

,

association

is

a

memorandum stating that the subscribers-

(a)
(b)

wish to form a compan). under this Act; and
agree to become members of tlre cumpany

ffill'l,ffiffiffi:,rffiH,t#:i:

.

share each.

.(2) A company may not be registered unless its
memorandum of association

ir

(a)' in the forrr

prescribed by the regulations;

and

(b)

authenticatedby eachsubscriber.
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person who wishes

to register a

company

shall lodge withthe Registrar-

(a) an

application for registration of the
company that complies with this
section;

(b) a

memorandum

of

association

of the

company; and

(c)

except as provided by seciion 21 (default
application of model articles), a copy cif
the proposed articles of association.

(2)

The application for registration must

state-

(a) the proposed name of the company;
(b) the proposed location of the registered
office of the cqr-npany;

(c)

whether the liability of the members of the
'limited,
and
so
company is to be
whether it is to be limited by shares or
by guarantee; and

(d).

whether the company is to be a priyate or a.
public company.

(3)

If

'

if

the application for registration of

.a

company is submitted by an agent for the subscribers to the
memorandum of association, the agent shalt irplude in the
application the name and address of the agent.

(a) The application for registration must
contain or be accompanied

(a)

by-

also

in the case of a company ihat is to have a
share capital, a statement of capital and
initial shareholding in accordance with
section l4;

O) in the case of a company that is to be

'

limited by guarantee,

a stptement of

guarantee in accordance
and

with section l5;

(c) a statement of the company's proposed'

I
1

I

I
1
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I
1

I

officels in accordance with section 16.

(5) In order to be registered, the articles of
association of a company must-

(a) be contained in a single document;
(b) be printed;
(c) be divided into paxagraoli$--.nurrbere{
consecutively;

(d)

be dated; and

(e)' be signed by each subscriber to fire,articles.
(6) A subscriber's signature must bi attested b.
a witless and there must be written or printed below the
signature the subscriber's occupation and postal address.
Statcmcnt of capital
and initial
shareholdings.

14.(1)If the company is to have a share cBpital^'the
applicants for registation strall ensure that the requisite
statement of capital ana initia shareholding conryly with
this Section.

'

(2) The statement
shareholding must state-

(a)

of caplt4 and iniual

the tqtal number of shares of *ie cornpany-

to be taken on fonnation by the
subscribers, to the memorandum .of
association;

(b)

the 4ggregate nominal value of those shares;

(c)

for each olass ofshares-

(i)

the

pafticulars

of ,ttre. rights

attached tg.the shares prescribed by

(ii)

the regulations for the. purposes of
this subsection;
the total number of $mres of that

(iii)

the aggregate nominal value of

class; and
shares of that class; a.rd

(d)

the amount to be paid up and ttre ar-r1orurt (if'
any)
be unpaid on each shaie,

to

I

i
l
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l9l

whether on account of the nominal
value of the share or in the form of a
premium

(3) The statement
shareholding must

(a)

of

capital and initial

also:

contain such information as may

be

prbscribed for the purpose of identiffing
the subscribers to the me'morandum of
association; ,and

(b)

with respect to each subscriber to the
memoranduin-

state,

(i)
(iD

tlie number, nominal value of each
share 4nd class of strares to be
taken by the subsiriber on
formation; and
l
the amount to be paid up and the
amount, if any to be unpaid on each
share, whether on account of the
nomiiral value of the share or in the
form of a premiuin.

(a) .If a subscriber to the' memorandum of
association is to take shares of more than one class,'the
information required under subsection (3)O)G) is requfued
for each class.
Statement
guarantee,

of

15. (1)

applioant

If the company

is to be limited by guarantee, the

for registration shall ensure'that 'the requisite

statement of guarantee contains the prescribed information
to enable the subscribers ts the memorandum of association
to be identified.

(2) The applicant for rogishation sliall' also
that the statement of guaranteb states that each
who is a member undertakes, if ttld company is

ensure
person
liquidated while the person is a mimber or within twelve
months year after the person ceases to be a member, t0
:ontribute to the assets of ,the comFany such amount (nrit
i;xceeding a specified amount) as may be required

for-'

(s)

paying the debts and liabilities

of

the

i
I

I
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I
I
I

The Conrpanies Bill, 20 14

I

company contracted before the person
ceases to be a member;

(b)

paying the costs, charges and expenses of
liquidation; and

(c)

adjusting the rights

of the contributories

among themselves.

Statement

of

proposed officers,

16.(l)The applicant for registration shall ensure that
the requisite statement of the company's proposed officers
complies with this section.
particulars

'

(2) The
of--

(a)

statement must contain

the required

the person who is, or persons who are, to be
the first director or directors of the
company;

(b) in the case of a company

that is to be a
public company, the person who is or
the lersons who are to be the first
secretary or joint secretaries of the

'

company; and

(c)

any person who is to be appointed as an
authorised signatory of the company.

(3) The required
that

will

particulars are the particulars

be required to be stated

(a)

,

in the case of a director, in the company's
register of directors and register of
directors' residential addresses;

.

,

(b) in the case of a; secretary of a public
company, in the company's register of
secretaries; and

(c) in the case of a person appointed as an
authorised signatory, in the company's
register of authorised signatories.

,

(4) The

statement of the company's proposed
officers must contain a consent by each of the persoils

named as

a director, as secretary or as one of,joint

I
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secretaries or as an authorised signatory,
relevant capacity.
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to act in

the

(5) If all the partners in a firm

are to be joint
given
secretaries, consent can be
by one partner on behalf
of all the partners.
Registrar to registcr
company if
requirements of Act
are complied with.

Registrar to issue
company with
certificate of
incorporation.

17.(l)If satisfied that an application for registration
complies with the requfuements of this Act relating to
registration, the Registrar shall register the company and
allocate to it a unique identifring number.
18.

(l) On the registration of a company in accordance

with section 17, the Registrar shall issue to the company a
certificate of incorporation that complies with subsection
(2).

(2) A certificate of incorporation

complies with

this subsection if it states-

(a)

the name of the company and its unique
identi$ing number;

(b)
(c)

the date of the company's incorporation;
whether the company's liability is limited or
unlimited, and if it is limited, whether i(
is limited by shares or by guarantee; and

.

.

(d)

whether the company a private or a public
one.

(3) The Registrar shall sign the certificate of
incorporation and authentlcate it with .the Registrar's

official

seal.

"evidence
cgnclusive
that
the requirements of this Act relating to registration have
been complied with and that the cohrpany idduly registered
under this Act.

(4) The certificate is

Effectof

registration. 19.From the date of incorporation of a company

(a) the

.

-

subscribers to. the memorandunl,
together with zuch other persons as may
from time to time become members of
the company, beoome 3 body corporate
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by the narne stated in the certificate of
incorporation;

(b)

the company can do all of the things that an
incorporated company can do;

(c)

the registered office of the company is as
stated in the application for regisfation;

(d)

the status of the company is as stateil in its
certificate of incorporation;

(e)

in.ihe case of a company having a share
capitbl, the ' subscribers to the

.memorandum of association become
holders of the shares specified in the
statement 'of capital and initial
shareholdings; and

(e) the persons named in the statement of
proposed

as directors of the company;
in the case of a public company, as

(1)

(ii)

(iii)
.

'

PART

fs"**T;fl
ial+'.
prqscnDc modcl

officers-

the secretary or as a joint secretary
of the company; or
as an authorised signatory of the.
company,

become holders of those offices.

Itr-A COMPANY'

S

CONSTITUTION

Division 1-. Articles of association
20.(1)The regulations may prescribe model articles for
companles.'

(2) Different

versions of model articles may' be
prescribed for differen! descriptions of companies.

(3) A company may adopt all or any
provisions of a prescribed version of model articles.

of

the

(4) An amendment to regulations prescribing a
.
version of'model articles does not affect a company
registered before the amendment took effect.

rf*?r*:,:::,

21.(1) On the formation of a limited company-
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(a) if its articles are not registered; or
(b) if its anicles are registered, in so far as they
do not exclude or modiry the relevant
model articles,
the relevant model articles, so far as applicable, form part of
the company's articles in the sarne manner and to the same
extent as if articles in the form of those articles had been
duly registered.

(2) In subsection (1), "relevarft model

articles"
means the model articles prescribed for a company of that
kind in force on the date the company is registered.
Amondmcntof
articlcs.

Effoct of
amcndmont
articlcs on
company's
mcmbcrs.

22.A company may amend its articles only by special
resolution.

of

23. (l) A member of a company is not bound by an
amendment to the articles of a company after the date on
which the person became a member, if and so far as the
amendment-

(a)

requires the person to take or subscribe for
more shares than the number held by the
person
the date on which the
is made; dr

at

(b)

in any way increases the peison liability as
at that data to contibute to the
company's drare capital or otherwise to
pay money to the company.

(2) Subsection (1) does not apply if the memhr
agrees in writing, either before or after the amendment is
made, to be bound by the amendment.

*::11$:t::l 24.(l)If a iompany amends its articles, the company
shall lodie with the Regist* for registration a,copy'oi trt"
'
Dcscntlorcsr'trar'

-afiicles as anrended noi later than iourteen days:after

"the

(2) This section does not require a company
set.out in its articles any provisions of model articles

to

that-

n96
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(a)
(b)

are applied by the articles; or

apply because
amendment
niembers).

of

of

section
articles

23 (effect of
on company's

(3) If a company fails to comply with subsection
the company, and each offrcer of the company who is in
default, commit an offence and on conviction are each liable
to a fine not exceeding two hundred thousand shillings.
(l),

(4) If, after a company or any of its officers

is
convicted of an offence under subsection (3), the company
continues to fail to lildge an amended copy of its articles,
the company, and each officer of the company who is in
default, commit a fir.ther offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand'shillings for each such
offence.

25.(l)On being satisfied that acompany has failed to
cofirply with any provision requiring

[?T['i;'"::::?'

failu'Jwith rcspecr

it-

to amended articles.

(d) to

'

lodge with the Registrar a document
making or evidencing an amendment in
the company's articles; or

'

(b) to lodge with the Registrar a copy of the
company's articles as amended,

the Registrar {nay give notice to the company requiring it to
comply.

(2)

The Registar shall in such a

(a)

speciff the date on which it is issued; and

(b)

require the company to comply with the
notice within twenty eight days from that

notice-

'

(3) If a company fails to comply with a notice
under subsection (2) within the required period, the
company, and each offrcer of the company who is in default,
comririt an offence and on conviction are each liable to a
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fine not exceeding two hundred thousand shillings:

(5)

Il

after a company or any of its officers is
convicted of an offencq under subsection (4), the company
continues to fail to comply with- the notice, the company,
and each officer of the company who is in default, commit d
further offence on each day on which the failure csntinues
and on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.
Existins_comPanies:
provlslons ot

26.Provisions

that

immediately before

the

of this Part were contained in a company's
S:[*:.0-"*ion'memorandum of association but are not provisions of the
kind referred to in section 7 become provisions of the
memorandum conrmencement

company's articles on that commencement.

Division 2-Resolutions and agreements affecting company's'
constitution
copiesorresolutions

fourteen days
27.(l)Within
--.;-. --:;----..---J
- after
oragreementsrecordcd ---\-/-:; --.
by

flegisrar.

a

resolution or

agreement to which this section applies is passed or made,
the company concerned shall lodge with the Registrar for

registation-

I

(a) a copy of the resolution or agreement; or
(b) in the case of a resolution or agreement
that

is not in u/ritin!, a

written
of
setting
out
the
terms
memorandum
the resolution or agreement.

'

(2) This section applies to the following kinds
of resolutions and agreements:

(a)
(b)

a special resolution;

a resolution or agreement agreed to by all
the members of a company that if not
would not have been
so agreed
eflective for [ts purpose unless passed
as a special resolution;

tg

'

(c)

a resolution or agreement agreed to by all
the members of a class of shareholders
not so agreed to, would not.
that,
have been effective for its purpose
unless passed by a particular.majority -

if
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(d)

a resolution or agreement that effectively
binds all membeis of a class of
shareholders though not agreed to by
,

(e)

otherwisp in a particular manner;

all those members;

to give, vary, revoke or renew
authority for the purposes of section
461 (authorisation . for off-market

a resolution

purchase);

(0

a resolution conferring, varying, revoking
or renewing authority following market
purchase of a company's own shaies;

(g) a resolution for voluntary liquidationi
(h) a resolution of the director of an old public
company that the company should be
re-registered as a public company;

(i)

"

rr*,#;:r.nassed regarding transfer of

(3) The Regisbar shall record a resolution or
(l).
(4) If a company fails to comply wittr

agreement lodged under subsection

subsection (l), the company, and each officer of the
company who is in default,,commit an offence and on
conviction are each liable to a fine not exceeding two
hundr,ed thousand shitlings.

(5) If, after a company or any of its officers

is
convicted of an offence under subsection,(4), the company
continues to fail to lodge the relevant copy or written
memorandum, the comp.any, and each officer of the
eompany who is in dofault, commit a furttrer offence on
each day on which-ttre failure continues and on conviction
.'are
each liable to d fine not exceeding twenty thousand
shillings for each such offence.

(7) For ttle purpo'ses

of

this. section,

a

liqiridator of the company is treated as an officer of tlie
companyl
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Division }-Supplem entary provisions
Statcment

of

company's objects.

28.(l)Unless the articles of a company specifically
restrict the objects of, the company, its objects are
unrestricted.
(2)

add, remove
objects(a)

If a company arnenrls its articles so as to
or alter a statement of the company's

it

shall lodge with the Registar for
registration a notice giving particulars
of the amendmenf;

(b)

on receipt of the notice, the Registrar shall
register i1; and

(c)

the amendment is not effective until the
notice is recorded on the Register.

(3) An

amendment to the eompany?s objects
does not affect rights or obligations bf -the company or
render defective legal proceedings by or against it

company shall, on being requested to do so
ni'iffi;[*0.,,. .by a29.(1).A
member of the company, send to the member the

following document*(a)

rn up-to-date copy of the articles'of the
company;

(b)

a copy of any resolution or

agreement

relating to the company that has been
recorded by the Registrar under section
27 (copies of resolutions or agreements
recorded by Registrar);
(c)

a copy of any court order under this Act
that alters the company's constitution;

(d)

a copy of any corirt

order. rurder Part,
)OOOV (compromises, axrangements,
reconstructions and amalgamations)
a compromise 'or
arrangement involving the company o1
faciliating its reconstruction or

"
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amalgamation;

(e)

a copy of any court order under section
796 (power of Court to make orders for.

protection of members against
oppressive conduct and unfair
prejudice) that alters the. company's
constitution;

(0 a

copy

of the current certificate

of
incorporation of the company and of
any past certificates of incorporation;

(g) in the case of a company with a share
capital, a current statement of the'

.

company's capital;

(h) in the case of a company limited
guarantee, a copy
guarantee.

by

of the statemerit of

(2) The

statement gf capital of the coinpany
required by subsection (1)(g) is a statement

of-

(a) the total number of shares of the company;
(b) the aggregate nomirial value of those
shares;

(c)

for each class ofshares--

(D

particulars of the rights
attached to the shares prescribed

the

by the regulations for the purposes
of this subsection;
,od number of shares of that

,(ii) "",_, t"
,1iii;

(d)

.

d3-**tUate-,nominal
shares ofthat class; and

value of

the amount paid up and the amount (if any)
unpaid on each .share, whether on
account of the nomirial value of the
share or in the form of a premium.

(3) A

company is not required to cornply with
(l) unless the member meets

a gequest under subseOtion

t20t
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the costs of preparing and sending the documents.

(4) If

a company fails to comply

with

a request

made under subsection (l), the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(5) If, after a company or any of its officers

is
convicted of an offence under subsection (4), the company
continues to fail to comply with the request or a further
request made by the member concerned, the company, and
each officer of the company who is in default, commit a
further offence on each day on which the failure. continues
and on conviction are each liable to a fine not exceeding
fifty thousand shillings for each such offence.

Erfectof

companv's 30.(1)A company's constitution binds the company
and its members to the same extent as if the company and
its. members had covenanted agreed with each other to

constitution.

observe tlre constitution.

a

member to the
company under its constitution is recoverable in a court of
competent jurisdiction as a debt due from the member to

(2) Money payable by

the company. '
Righttoparticipatein 3l.In the case of a company limited by guarantee, a
profits otherwise than
asmemberisvoid. provision in the articles of the company, or in a resolution
of the company, purporting to give a person a right to
participate in the divisible profits of the company
otherwise than as a member is void.
Application to

single

member companies of

orlaw' *l*
enactmenrs ond

enactment or rule of law applicable to
companies formed by two or more persons or having two
or more members applies with any necessary modification
in relation to a company formed by one person or having
only one person as a member.
32.

Any

PART TV-CAPACITY OF COMPANY
companv's

capacitv'

validity of an act or omission of a company
may not be called into question on the ground of lack of
capacity because of a provision in the constitution of the
33. The
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company..
Power of directors to
bind company,

34.(l)In favour of a person dealing with a company

in good faith, the power of the directors to bind the
company, or authorise others to do so, is free of any
limitation contained in the company's constitution.

(2)

For purposes oisubsection

(l)-

(a) a person deals with a company if

the

person is a party to a transaction or
other act to which the company is a
p?rty; and

(b)

a person dealing

(D

with a company-

is'not bound to enquire as to any
limitation on the powers of the
directors to bind the company or

(ii)
(iiD

to authorise others to do so;
is presumed to have acted in good
faith unless the contrary is proved;
and

is not to be regarded q; havin!

acted in bad faith only because the
person knew that a particular act
is beyond the powers of the
directors under the constitution of
the company.
(3) The references
subsection (2) to
limitations on the directors' powers under the company's
constitution include limitations deriving-

in

(a)

from

O)

from an agreement between the members
of the company or of any class of

a resolution of the company or of any
class of shareholders of the company;
or

shareholders of the company.

(4) This section

does not affect a right of a
member of *re company to bring proceedings to restrain
the doing of an act that is beyond the powers of the
difectors, but no such proceedings lie in respect of an act
to be done in fulfilment of a legal obligation arising from a
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previous acr of the company.

(5) This section does not affect a liability
incurred by the directors, or by any other person, because
the directors have exceeded their powers.

(6) This section has effect subject to section 36
(transactions with directors or their associates).
Company contracts.

35.(l)A

contract may be

(a) by a

made-

company,

in

writing under

its

common seal; or

(b)

on behalf of a company, by a person acting
under its authority, express'or implied.

(2) Any formalities required by law for"

a
unless a

contract made by a natural person also apply,
contrary intention appears, to a contract'made by or on
behalf of a corqpany"
Constitutional

limitations\
transaitions involving
directors or iheir
associates.

(l) This

section applies to a transaction if or to the
extent that its validity depends on section 34'(power of
direotors to bind corypany).
36.

(2) Nothing in this section precludes the
of any other written law under .which the
iransactionr can be questioned or any liability to the

operation

company rnay arise.

e

(3)

If-

(a)

a company enters into such a transaction;
and

(b)

the parties to the transaction

(i)

include-

a director of the company or of its

holding company; or
a person connected with any such
director,
the transaction is voidable at the instance of the company.
(4) Whether or not it is avoided, my such party
to the transaction as is referredto in subsection (3)(b)(i) or
(ii)" "-rl any director of the company who authorised the

(ii)
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transaction, is

liable-

(a)

to account to the company for any gain the
director has made from the transaction
(whether directly or indirectly); and

(b)

to indemnify the company for any loss or
damage resulting from the tansaction.

if-

(5)

The transaction ceases to be voidable

(a)

restitution of any money or other asset
which was the subject matter of the
transaction is no longer possible;

(b)

the company is indemnified for any loss or
damage resulting from the tansaction;

(c)

rights acquired in good faith for value and
without actual notice of the directors'
exceeding their powers by a person
who is not party to the transaction
would be affected by the avoidance; or

(d)

the transaction is affirmed by the company.

(6) A person other than a director of the
company is not liable under subsection (4) if the person
shows that, at the time the transaction was entered into,
the person did not know that the directors were exceeding
their powers.
(7) Nothing in the preceding provisions of this
section affects the rights of any party to the transaction not
within subsection (3)O)(D or (ii).

(8) But the Court may, on the application of
the company or any such party, make an order affirming,
severing or setting aside the tansaction on such terms as
appear to the Court to be just.
(g)

In this section-

(a) "transaction" includes any act; and
(b) the reference to a person connected with a director has the same meaning as in
Part

IX (Company directors).

The Companies Bill, 20 14
Execution of
documents.

37.(l)A

company

t205

document is executed by a company-

(a)

by the affixing of its common seal
and witnessed by a director; or

(b)

in accordance with subsection (2).

(2)

A

document

if it is signed

is validly

on behalf of the

(if

executed

any)

by

a

company-

(a) by two authorised signatories; or
(b) by a director of the company in
presence of
signature.

the
a witness who attests the

(3) A document in favour of a purchaser is
effectively executed by a company if it purports to be
signed in accordance with subsection (2).
means

(4) For purpose of subsection (3), 'opurchaser"
purchaser in good faith for valuable

a

consideration, and includes a lessee, mortgagee or other
person who for valuable consideration acquires an interest
in property.

(5) If a document is to be signed by a person
on behalf of more than one company, it is not effective for
the purposes of this section unless the person signs it
separately in each capacity.

(6) A

reference in this Section to a document
purporting to be, signed by a director or
secretary is, if that office is held by a firm, to be read as a
reference to its being, or purporting to be, signed by a

being,

or

natural person authorised by the ftrm to.sign on its behalf.

(7) This section

applies to a document that is,
or purports to be, executed by a company in the name of,
or on behalf of, another person (whether or not that person
is also a company).

Company may have
common seal for
execution of
ilocuments.

38.(1)A company may (but is not obliged to) have

a

common seal.

.nr:rr

(2) A company that has a common seal shall
that its name is engraved on the seal in legible
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characters.

(3) If a company fails to comply with
subsection (2), the company, and each officer
company who is in default, commits an offence.

of

the

(4) A person to whom this subsection applies
who uses or huthorises the use of a seal that puiports to be
a seal of a company commits an offence if the company's
name is not.engraved on the seal as required by subsection
(2).

(5)

Subsection (4) applies to being an officer of
the company or a person acting, or purporting to act, on
behalf of tlre company,

(6) A person found guilty of an offence

under
this section is on conviction liable to a fine not exceeding
five hundred thousand shillings.
Execution of deeds by
companies.

39.(1)A document is validly executed by a company
if the document is-

as a deed'only

(a)
(b)

duly executed by the company; and
delivered as a deed.

(2) For the purposes of subsection (l)(b), a
document is presumed to be delivered when it is executed,
unless 4 contrary intention is proved.
Execution of deeds or
other documents by
attomey.

40.(l)A company may, in.writing, authorise a person,
either generally or in respect of specified matters, as its
attorney to execute deeds or other documents on its behalf.

(2) A

deed or other document executed by a
person authorised under subsection (1) has effect as if
executed by the company.
Authentication of
documents.

4l.A document or

proceedings requiring

authentication by a company is suffrciently authenticated
by a signature of a person authorised by the company to
act on its behalf.

Official seal for
outside Kenya.

use

42.(l)A

company that has a cornmon seal may have
an official seal for use outside Kenya.

(2) A
ensure that

company that has an official seal shall

it is a facsimile of the company's common
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seal, with the addition on its face of the place or places
where it is to be used.

(3) A cornpany's official has, when duly
affixed to a docurnent, the same effect as the common seal
of the company.
(4) A company that has an official

seal may, in
writing, authorise any person appointed for the purpose to
affix it to a deed or other document to which the company
is a party and which is to be executed in a place specified

on its face.

(5) If a company

has appointed an agent for
purposes of subsection (4), the authority of the agent when
dealing with a company or another person continues-

(a) during the period

specified

in

the

document conferring the authority; or

(b) if no period is specified, until notice of the
revocation or termination of the
authority of the agent has been given to
the company or person dealing with the
agent.

(6) The person affixing the official seal of a
company shall certifu in writing on the deed or other
document to which the seal is affixed-

(a)
(b)

the date on which; and
the place at which,

it is affixed.

(7) Failure to comply with subsection (6)
renders the deed or other document void so far as the
company is concerned.
Official

seal

for share

certificates etc.

43.(1)4 company that has a common
have an official seal for use in sealing-

(a)
(b)

sEal may also

securities issued by the company; or

documents creating

or

evidencing

securities so issued.

(Z)

a seal is effective as a cornpany's official
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seal for the purpose of subsection (1) only if it is a
facsimile of the company's common seal with the addition
on its face of the word "securities".

(3) When duly affixed to a document,
official seal has the

an
same effect as the company's common

seal.
Prc-incorporation
contracts, deeds and
obligations.

44.(l)A contract that purports to be made by or on
behalf of a company at a time when the company has not
been formed has effect, subject to any agreement to the
contrary, as a contract made with the person purporting to
act for the company or as agent for it, and the person is
personally liable on the contract accordingly.
(2) Subsection (1) applies to a deed as it applies to the
making of a contract.

Execution of billsof
exchange and
promissory notes by
companies.

Company to have
registered office.

45.A bill of exchange or promissory note is binding
on a company if made, accepted or endorsed in the name
of, by or on behalf or on account, of the company by a
person acting under its authority.
46. A company shall at all times ensure that it has a
registered office to which all communication and notices
may be addressed.

Company to notify
change of address

registered office.

of

47.(l)A

company may change the address of its
registered office by lcidging with the Registrar for
registration a notice of the change.

(2) The

change of address takes effect only
when it is registered by the Registrar.

(3) A person is entitled to serve a document

on

the company at the previously registered address within
fourteen days after the new address is registered by the
Registrar.

(4)

In relation to a duty of a company-

(a) to

for

keep available

inspection

af

its

registered office any records; or

(b)

to state the

address

of its registered office

in any document,
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a company that has given notice to the Registrar of a
change in the address of its registered office may act on
the change as from such date, not more than fourteen days
I

after the company

is notified that the Registrar has

registered the change.

(5) A company that unavoidably ceases to keep
available for inspection at its registered office any records
in circumstances in which it was not practicable to give
prior notice to the Regishar of a change in the address of
its registered office is not to be regarded as having failed
to comply with its duty to keep those records available for
inspection at its registered office if it-

(a)

makes the records available

at

other

premises as soon as practicable; and

(b)

gives notice accordingly to the Registrar of
the change of the location of its
registered office within fourteen days
after doing so.

l

PARTV-NAME OF COMPAIYY
Division l-General requirem ents
Reservationofname' 48.(1)The Registrar may, on written application,
reserve a ntrme pending registration of a c.ompany or a

l2la
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change of name by a company.

(2) The reservation of a name under subsection
(1) remains in force for a period of thirty days or such
extended period, not exceeding sixty days, as the Registrar
may, for a special reason, allow, and during that period of
thirty days or that period as extended, no othe( company is
entitlod to be registered by that name.
Prohibited

names'

49. (1) The Registrar may not register a company by a
particular name if-

(a)

the use'of the name would constitute

an

offence;

(b) the name consists of

abbreviations or
initials not authorised by or under this
Act; or

(c)

the Registrar is, after taking into account
the relevant criteria, of the opinion that
the name is offensive or undesirable.

(2) For the purposes of.subsection (JXc), tne
rehvant criteria are the criteria (if any) prescribed by the
regulations.

suggestinc

Name
connection with the

Stareoriocalcrpubric
authority,

I

The approval of the Registrar is required for a
company to be registered under this Act by a name that
would be likely to give the impression that the company is

with(a) the State;

(b)
(c)

a local authority; or

any public authority prescribed by the
regulations.

if regulations so
require.

I

50.

connected

Applicant to seek
views of specified
public officer or body

I

5I.(1)If the regulations so require, an applicant for
the Registrar's approval for the use of a specified name, or
a nams of a specified description, shall seek the views of a
specified public officer or body.
(2) If an applicant for the use of a specified
narne, or a rurme of a specified description, is required to
seek the views of a specified public officer or public body,
that officer or body may, in addition to giving those views,

I
I
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veto the use of, the name, but only on reasonable grounds
and on providing the applieant with a written statement
setting out those grounds.

I

(3) In subsection (1), "specif,red"

l

means

specified in the regulations.
Regulations may
permit or prohibit the
use of certain

52.

(l ) The regulations

(a)

characters, signs or

symbols.

may-

provide for the letters or other characters,
signs or symbols, including accents

and other diacritical marks,

and

punctuation that may be used in the
name of a company to be registered
under this Act; and

(b)

specit/ a standard style or format for the
name of a company for the purposes of
registration.

(2) The regulations may prohibit the use of
specified characters, signs or symbols when appearing in
specified positions, in particular, at the beginning of a
narne.

(3) The Registrar may not register a company
by a name that consists of or includes anything that is not
permitted in accordance with the regulations.
Division 2-Indications of type of company, etb.
Public Iimited
companies.

53.A company that id botn a limited company and a
public company may only be registered with a narne that
ends with the words "public lirnited oornpany" or the
abbreviation "p.l.c" or "plc""

Private limited
companies.

Exemption from
requirement to use

54.A

oonnpany that is both a limited'oompany and a
private company may be registered only with a name that
snds with the word "limited" or the abbreviation "ltd."
of

"limited".

Inappropriate use of
company type or legal

form.

55.The Cabinet Secretary may, by notice given to the
company, exernpt a private company f,rom using the word
"limited" otr "ltd" as required by section 54 (priv^te
limited aompanies).
56.(1)The regulations may prohibit the use in a
company name of specified words, expressions or other

indications-
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(a)

that are associated with a particular type
c.ompany or kind of organisation; or

(b)

that are similar to words, expressions or
other indications associated with a
particular type of company or kind of

of

organisation.

(2) The regulations may prohibit the use of
words, expressions or other indications-

(a) in a specified part, or otherwise than in'aa
' specified part, of the name qf
company; or

(b) in conjunction

with, or otherwise than in
conjunclion with, such other words or
expressions as may be specified.

(3) The Registrar may not register a company
by a name that consists of or includes words or
expressions prohibited by the regulations

Division

3-similarity

to names of other companies

Registrar shali not register a company
under this Act by a name that is the same as another name
appearing in the index of company names.

Uffi",:""',':,i:Jlf;" 57.(1)The

index.

(2)

The regulations may

(a)

that registration of a company by a name
that would otherwise be prohibited
under this section be permitted-

'

(i)
(iD
(b)

that,

provide-

in specified circumstances; or
with a specified consent; and

if

those circumstances are existing or
that consent is given at the time a
company is registered by a nErme, a
subsequent change of circumstances or
withdrawal.of consent, does not affect
the registration.
.

Power to direct change
of name in-case of
similarity to existing
natnc.

58.(1)The Cabinet Secretary may direct a company
to change its name if it has been registered by a name that
is the szlme as or, in the opinion of the Cabinet Secretary,

I

I

,|
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too similar

to-

(a) a name appearing at the time of

the

registration in the Registrar's index of
company names; or

(b)

a ruIme that should have appeared in that
index at that time.

(2) A direction under subsection (1) may be
given only within twelve months after the date on which
the company concerned was registered or within such
extended period as the Cabinet Secretary may specify in
writing in a particular case.
(3) In giving a direction under subsection (1),
the Cabinet Secretary shall specifu the period within
which the company must comply with the direction.

(a)

The regulations may further

(a)

that no direction is to be given under this
section in respect of a name-

(i)
(ii)
(b)

make

Power to
regulations for

p,i.por". of sections
and 58.

provide-

in speiified circumstances; or
if specified consent is giveu; and

that a subsequent change of circumstances
or withdrawal of consent does not give
rise to grounds for a direction under
this section.

FOf the purposes of sections 57 and 58, the
szregulations may provide for either or both of the
following:
59.

(a)

matters

(b)

words or expressiorrq that are to be, or are
not to be regarded as the same or too.
similar.

that are to be disregarded in
deciding whether or not names are the
same or are too similar;

Division 4-Powers of Cabinet Secretary with respect to company
oames

cabine,
sccretarytodirect 60'(1)If of the opinion-

Powerof

company to change its
naine

because

(a)

that misleading information has been given

\
t41A
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ILLA

purposes of a company's
registration by a particular name; or

for the

rnisleading information
was give for purposes
of cothpany's
registration.

(b)

that an undertaking or assurance has been
given for that purpose and has not been
fulfilled,

the Cabinet Secretary may direct the company to change
its name.

(2) Any such direction is ineffective if it(a) is not given within five years after the
company's registration by that narne;
and

(b)

does not specifr the period within which
the company is to comply with it.

(3) The Cabinet Secretary may by a further
direction extend the period within which the company is
required to change its name, but any such direction must
be given before the end of the period for the time being
specified.

(4) A direction under this

section must be in

writing.

(5) If a company, without

reasonable excuse,
fails to eomply with a direction given to it under this
section, the company, and each officer of the company
who is in default, commits an offence and on conviction is
liable'to a fine not exceeding two hundred thousand
shillings.

(6) If,

after a eompany or any of its officers is
convicted of an offence under subsection (5), the company
continues, without reasonable excuse, to fail to comply
with ttre direction, the company, and each officer of the
company who is in defaulg commit a further offence pn
each day on which the failure continues and on conviction
are eaeh iiable to a fi.ne not exceeding twenty thousand
shillines for each such offence.
Power of Cahinet
61'(1)If of the opinion that the name by which
.$ecre*ryroorrecr

a

I

I
t
I
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change of name
because of narne givcs

misleading indicatirjn
of company's
activities.

cornpany is registered gives so misleading ari indieation of
the nature of its activities as to be iikely to cause harm to
the public, the Cabinet Seeretary may direct the eornpany
to change its nanie.

(2) The direction rnust be in writing.
(3) The eompany shall eomply with

the
direction within six weeks after the date of the direction or
within such extended period as the Cabinet Secretary rnay
allow.

(4)
outcome

if the
to the Court under

Subsection (3) does not have effect

of an application

rnade

subsection is pending.

(5) A eompany that is dissatisfied with a
direstion given to it under subseetion (1) may apply to the
Court to quash the direction.
(6) An application under subsection (5)

is

ineffeetive if not made within twenty-one days after the
date on whieli the direetion is notified to the company.

(7) On the hearing of an application made
under subsection (5), the Court rnay either quash the
direction or confirrn it.

(8) If the direction is confirrned, the Court
ghall specify the period within which the company is
required to cornply with the direction.

(9) If a cornpany fails to comply with a
direction given to it under this section, the company, and
each officer of the company who is in defairlt, commits an
offence and on conviction is liable to a fir1b not exceeding
two hundred thousand shillings.
(10)If, after a company or any of its officers is
eonvicted of an offence under subsection (9), the company
continues to fail to cornply with the direction, the
cofilpany, and eaeh officer of the oompany who is in
default, comrnit a fixther of,fence on eaeh day on whioh
the faihire continues and on conviction are each liabtre to a
fine not eNceeding tw,enty thousand shillings for each such
offence.
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Division S-Changes of company names
Company may change
the name.

62.(l)A company may

(a)
(b)

change its

name-

by special resolution; or
by other means provided for by the articles
of the company.

(2) The name of a company may also

be

changed-

(a) by resolution of the directors

acting in
compliance with a direction by the
Cabinet Secretary under section 60 or
6l (powers of Cabinet Secretary to
direct change of name); or

(b)

on the restoration of the company to the
Register in accordance with Part
XXXII (Dissolution of companies and
restoration of companies to the
Register); or

(c) in any other circumstance prescribed

by
the regulations for the purpose of this
subsection.

Change of riame by
special resolution.

63.(1)Within fourteen days after a'change of name
has been agreed to by a company by special resolution, the

company shall lodge with the Registrar for regisfration a
notice of change, together with a copy of the resolution. '

'

(2) If a change of name by special resolution

is
conditional on the occurrence of an event, the company
shall, in the notice of change lodge with the Registrar-

(a)
(b)

specify that the change is conditional; and
state whether the event has occurred.

(3) If the notice states that the event has not
occurred, , the Registrar may not register. the change of
name until the event has occurred.
(4) Within fourteen days after the event occurs,

the company shall lodge with the Registrar a for
registration a notice stating that it has occurred.

(5) The Registrar is entitled to rely on

the

I
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contents of a notice lodged under this section as sufficient
evidence of the matters stated in it.
Change of name by
means provided f,or in
articles of company.

64.(l)Within foufteen days after a company changes
its name by other means provided for in its articles, it shall
lodge with the Registrar for registration a notice of the
change, togethenwith a statement that the change has been
made in accordance with the company's articles.

(2)

The Registrar may rely on the statement as
sufficient evidence of the matters stated in it.
Change of name:
registration and issue

of new certificate of

65.(1)On receiving

a notice of a

change

of a

company's name and on being satisfied-

incorporation.

(a)

that the new nzlme complies with the
requirements of this Act; and

(b)

that the requirements of this Act and ariy
relevant requirements oi the articles of
company, with respect to a change
' the
of name are cg4plied'wittu

the Registrar shall enter the new name on the register in
place of the former rulme.

(2) As soon as practicable after registering the
new. rurme, the Registrar shall issuo a new certificate of
incorporation to the company.
Efrectorchange

or

name.

66.(1)A change of a company's name has cffeot from
the date on which the new certificate of incorporation is
issued.

(2) The change does not affect any rights or
obligations of the company or invalidate any legal
proceedings by or against it.

'

(3) AnV legal proceedings that might have
been continued or commenced against it by its former
name may be continued or started against it by its new
name.

Division 6-Requirement of company to disclose name
Compapy to display its

comptny name etc.

67.(1)A company shall-

(a)

display

its name and

otlner prescribed
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information in ppecifi ed places;

(b)

state prescribed information in prescribed
kinds of the company's documents and
communications; and

(c)

provide prescribed information on request
to those with whom the company deals
with in the course of its business.

(2) The regulations may prescribe the manner
in which prescribed information is to be displayed, stated
provided.-

of

(3) For the purposes
a requirement to
disclose the name of a company, any variations between a
wofd or words are to be disregarded.
(4) If a company contravenes subsection (l),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(5) A person who claims to have sustained
financial loss as a result of a contravention by a company
of subsection (l) may bring civil proceedings against the
company and, if in any such proceedings, the person is
able to substantiate the claim, the person is entitled to be
awarded damages as compensation for the loss.
Minor variations in
Go
rormornamc. 68.

/t \ In
r- -^t^+2.
(1)
relation to the rurme of a company, no
account is to be taken of whether(a)

upper

or lower case characters or

a

combination of the two are used;

(b)

diasitical marks or punctuation are present
or absent; or

G) tf,e name is in the same fonnat or style as
is spwified under section 57(l) for the
plltposes of registration:

so long as there is no real likelihood of names differing
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only in those respects being taken to be different rurmes.

(2) This section does not affect the operation of
regulations referred to in section 57 (l) permitting only
specified characters, diacritical marks or punctuation.

PART YI-RE.REGISTRATION OF COMPANMS

Division l-Re-registration of companies: overview
Alterationof statusbv 69.A company can be re-registered under this Part to
re-resistration.
alter its status-

(a) from a

private company

to a

public

to a

private

company;

(b) from a public

company

company;

(c) from a private limited company to an
unlimited company;

(d)

from an unlimited private company to

a

limited company; or

(e) 'from a public

company
private company

R(-registration of
private company as
public company.

to an unlimiteC

70.(l)A private company, whether limited or
unlimited, can be re-registered as a public company
limited by shares if (but only

(a)

if)-

a special resolution that
registered is passed;

it should be so re-
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(b)

the conditions specified.in subsection (2)
are satisfied; and

(c)

an application for re-registration is lodged
with the Registrar in accordance with
the
section 74,. together
documents required by that section.

with

(2)
(a)
(b)

The conditions

are-

that the company has 6 share capital;

that the requirements

of

section

7l

are

satisfied as regards its share capital;

(c)

that the requirements

of

section

72 are

satisfied as regards its net assets;

(d) if section J3 applies, that the requirements
of that section are satisfied;

(e)

that the cornpany has not previously been
re-registered as -unlirnited ;

(0

that the company has made such changes
to its name and to its articles-as are
necessary in order for it to become a
public company; and

(g)

if the company is unlimited, that it has also
made such changes to its articles as are

necessary in order for it to become a
company limited by shares.

Rcquiremcmsasto 7l (1)A company that wishes to be re-registered as
sharc cqpital.
public company shall, -at the time of passing a special
resolution for that purpose, ensure that the following
requirements are satisfied:

(a) the nominal

value

of the company's

#ffi *ilHlliT,,ffiff
O)

not

ress

each of the company's allotted shares must

be paid up at least as to one-quarter of
the nominal value of that share and

the

,
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whole of any premium on iU

(c) if

any shares in the company or any
premium on them have been fully or
partly paid up by an undertaking given
by d person that the person or anothei
person should do work or perform
services (whether for the company. or
any other person)-the undertaking
must have been performed or
otherwise discharged; and

(d) if

shares have been allotted as fully or
partly paid up as to their nominal value
or any premium on them otherwise
than in cash, and the considpration for
the allotment consists of or includes an
undertaking to the company (other
than one
whieh paragraph (c)
. applies), either-

to

(i)

(ii)

the'undertakirg must. have

performed or

be.en

otherwise

discharged; or

a Contract exists between the

company and qome other person
under which the uhdertaking is to
be performed within five years
after the date on which the special
resolution is passed.
(2) For the purpose of determinihg whether the
requirements of subsection (l)(b), (c) and (d) are satisfied,
shares allotted in accordance with an employees' share
scheme are to be disregarded if they would, but for this
subsection, prevent the company f.rom being re,registered

asi

a public company because the requirement of
(lxb) could not be satisfied.
i

subsection

(3)

Shares disregarded under subsection (2) do
not form part of the allotted share capital for the purposes

of subsection (1)(a).

(a) The Registrar may not re-register a
compaly as a public company if it appears to the
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Registrar

that-

(a)

the company has resolved to reduce its
share capital;

(b)

reduction(i)
is made under section 414
(reduction in connection with
the

(ii)

(iii)

redenomination of share capital);
has been confirmed by an order of
the Court under section 420
(order confirming reduction and
powers of Court on making such
order); or
solvency
supported

is

by a

statement in accordance with
section 429 (reduction of capital
supported by solvency statement);
and

(c)

the effect of the reduction is, or will

that the nominal value of

be,

the

company's allotted share capital is
below the authorised minimum.
Rcquircmcntsastonct
assets.

7z.(l)Before applying to be re-registered as a public
company, a private company shall obtain-

(a)

a balance sheet prepared as at a date not
more than seven months before the
date on which the application is lodged

withthe Registrar;

(b)

an unqualified report by the company's
auditor on that balance sheet; and

(c) a written statement by the company's
auditor that in the auditor's opinion at
the balance sheet date the amount of
the company's net assets was not less
than the aggregate of its called-up
share capital and undistributable
reserves.
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.

(2) The Registrar may refuse the application if,
between the balance sheet date and the date on which the
application for re-registration is lodged with the Registrar,
the company's financial position is found to have changed
so that the amount of the company's net assets has
become less than the aggregate of its called-up share
capital and undistributable reseryes.

(lxb), "unqualified report"

(3) In

subsection

(a) if

the balance sheet was prepared for a
financial year of the company-a

means-

report stating without

material
qualification the auditor's opinion that
the balance sheet has been properly
prepared
accordance with the
requirements of this Act; or

in

(b)

if the balance sheet was not prepared for a
financial year of the company-a

report stating without

material

qualification the auditor's opinion that
the balance sheet has been properly
prepared in accordance with the
provisions of this Act that would have
applied if it had been prepared for a
financial year'of the company.

(4)

For the purposes of an auditor's report on a
balance sheet that was not prepared for a financial year of
the company, the provisions of this Act apply with such
modifications as are necessary becauSe of that fact.

(5) For the purposes of subsection (3), a
qualification is material unless the auditor states in the
auditor's report that the matter giving rise to the
qualification is not material for the purpoie of determining
by reference to the company's balance sheet whether at
the balance sheet date the amount bf the company's ndt
assets was not less than the aggregate of its called-up
share capital and undistributable reserves.

1224
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73.(l)This section applies to shares that are allotted
by a company during the period between the.date as at
which the balance sheet required by section 72 is prepared
and the passing of the resolution that the company should
re-register as a public company if the shares are allotted
as fully or partly paid up as to their nominal value or any
premium on them otherwise than in cash.

.(2) The Registrar rqay not process

an

application by thp company for re-registration as a public
company, unless-

(a) an independent

of non-cash
been
consideration has
conducted not

.

valuation

more than six months before

an

altotment of shares; or

. (b) the allotment is in connection

(i)
(ii)

with-

a share exchange; or

a proposed merger with one or
more other companies.

(3) An allotment is in connection with a share
exchange for the purpose of subsection (l)(b)

(a)

if-

the shares arb allotted in connection with
an ilrangement under which the whole
or part of the consideration for the
shares allotted is provided by-

(i)
(ii)

the Eansfer

to the company

allotting the shares of shares, or
shares of a particular class, in
another company; or
the cancellation of shares, or
shares of a particular class, in
another company; and

(b)

the allotment is open to all the holders'of
the shares of the other company, or, if
the arrangement applies only,to shales
of a particular class, to all the holders
of the company's shares of that class,
to tdce part in the ariangement in
connection with which the shares are
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allotted.

(4)

In

(a)

shares held by, or by a nominee of, the
company allotting the shares;

(b)

shares held by, or by a nominee

determining whether a person is a
holder of shares for the purposes of subsection (3),'the
following are to be disregarded:

(D

of--

the holding company of

the

company allotting the shares;
subsidiary
the company
allotting the shares; or
subsidiary
the holding
company
company
allotting the sharbs.
(5) For the purposes of deciding whether an
allotment is in connection with a share exchange, it does
not matter whether the arrangement in connection with
which the shares are allotted involves the issue to ihe
company allouing the shares of shares, or shares of a
particular class, in the other company or companies.

,

(ii)

a

of

(iii)

a

of
of the

(6) A

proposed merger between two or more
companies exists for the purposes of this section if one of
the companies proposes to acquire all the assets and
liabilities of the other or others in exchange for the issue
of its shares or other securities to shareholders of the other
or others, whether or not the. issue is.accompanied by a
cash payment.

(7)

For the purposes of this section-

(a)

"another company" or "other companies"
includes a body corporate that is not a
within the me+nrng of this

lT,'*'

(b)

the consideration for an allotnent does not
include an amgunt standing to the
credit of any of the compan.yls reserve
accounts, or of its profit 'and' loss

account, that has been apflied in
paying up (to any extent) any of the
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.
(c)

Rcquirements for
application of private
compa[y to bc rcregistcrcd as public
company.

shares allotted

or any premium

on

those shares; and

"arrangement'o means any agreement,
scheme or flrangement, including an
arrangement sanctioned under this Act
or under the Insolvency Act, 2013.

74.(l)The Registrar shall refuse an application for
the re-registration of a company as a public company if
the application does not comply with subsection (2).

(2) An application for the re-registration of a
company as a public company complies with this
subsection if it|
/
(a) contains(i)
a statement of the company's
proposed name on re-registration;
and
if the company does not have a
stptement
secrctaryo
the
company's proposed secretary

(ii)

a

of

that( complies with section 75
(statement of proposed secretary);
and

(b)

is accompanied

(i)

by-

a copy of the special resolution that
the company should re-register as
public company, unless a copy has

already been lodged

(ii)
(iii)

with

the

Registrar;

a copy of the company's articles

as

proposed to be amended;
a copy of the balance sheet and other

documents referred

to in

section

72(l); and

(iv) if

section 73 applies, a copy of the
valuation report (if any) referred to in
subsection (2)(a) of that section.
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75.(l)The statement of the company's proposed
secretary complies with this section only

if--

(a) it contains the required particulars

of the

person who is or the persons who are
to be the secretary or joint secretaries
of the company; and

(b) a
I

consent by the person named as
secretary, or each of the persons
named as joint secretaries, to act as
such.

(2)

The required particulars are the particulars
that would be required to be included in the company's
register of secretaries,

(3) If all the partners in a firm

are to be joint
secretaries, the requisite consent can be given by one
partner on behalf of all of them.

Registrar to issue
ccrtificate of
incorporation on reregistration.

76.(l) If, after considering an application for the reregistration of a company as a public company, the
Registrar shall re-register the company as such if satisfied
that the company is entitled to be so re-registered.

lf the company doqs not already have a
unique identifying number, the Registrar shall also
(2)

allocate such a number to the company.

(3)

The Registrar shall issue to the compafly a
certificate of incorporation stating the company's unique
identiffing number and that the company is a public
company.

(a) The Registrar shall specify in

the.
certificate of incorporation that the certificate is issued on
re-registration and the date on which it is issued.

(5) The Registrar shall sign the certificate of
incorporqllqtLdd authenticate it with the Registrar's
officidl-seal.

(6) On the issue
incorporation-

of the certificate of

{
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(a)
(b)

F

the company becomes a public company;

the changes in the company's name and
articles take effect; and

(c) if

the application contained a statement
complying with section 75 (statement of
proposed secretary)-the person or
persons named in the statement as
sdcretary or joint secretary of thg
company assume that office.

(7) The certificate

of

incorporation is

conclusive evidence that the requirements of this Act as to
re-registration have been complied with.

Division 2-Re-registration of private company
Re-registratiqn of
ptrblic company as
private limited
comPany.

77.(l)A public

as

public company

company may be re-registered as a
private limited company if (but only

ifi

(a)

a special resolution that
registered is passed;

(b)

the conditions specified in subsection (2)

it should be so re-

are satisfied; and

(c)

:
(2)

an application for re-registration is toAgea
with the Registrar in accordance with
section 80 (requirements for application
for re-registration of public company as
private company.)
The conditions are as follows:

(a) if no

application under section 78
(application to Court to oancel
' resolution) for cancellation of the
resolution has been made(i) having regard to the number of
members who consented to or voted in
favour
the resolution" no zuch
application could be made; or
the period within which such an
application could be made has expire{;

of

(ii)

(b)

if

such an application has been

mad*

The Companies Bill, 2014

t229

(i) 'the application has been withdrawn;. or
(ii) an order has been made confirming the
resolution and a copy of that order hds
been lodged with the Registrar;

(c)

Application io Court
to carrcel resolution.

the company has made such changes to its
name and to its articles as are necessary in
order for it to become a private company
limited by shares or a private company
limited by guarantee.

78.(1)If a special resolution by a public company to
be re-registered as a private limited company has been
passed, an application to the Court for the cancellation of
the resolution may be made-

(a)

by the holders of not less in the aggregate
than five per cent in nominal value of
the company's issued share capital or
any class of the company's issued share
capital, disregarding any shares held by
the company as treasury shares;

(b) if the company is not limited by shares, by
'five per cent of its
not 'less than
members; or

(c) by not less than fifty of the company's
members,

.but not'by a person who has consented
favour of the resolution.

only if

it-

to or voted in

(2) Such an application may be

entertained

(a)

is made within twenty eight days after the
passing of the reso[ution; and

(b)

is made on behalf of the persons entitled to
make it by such one or more of their
number as they may appoint for the
purpose.

(3) On the hearing of the application, the Court
shall make an order either cancelling or confirming the
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resolution.

(4)

may(a) make that order on such terms and
The Court

conditions as it considers appropriate;

(b) if it

it

appropriate to do so,
adjourn the proceedings in order that an
arrangement may be made to the
satisfaction of the Court for the
purchase of the interests of dissentient
considers

members; and

(c)

give such directions, and make such orders,
as it thinks expedient for facilitating or

carrying

into effect any

such

arrangement.

(5) If the Court considers it
so, it may, by further order-

appropriate to do

(a)

direct the purchase by the company of the
shares' of any of its members and'
provide for the conbequential reduction
of the company's capital; and

(b)

make such alteration

to thg company's
articles as may be required in
consequence of that direction.

(6) If the Court considers it appropriate to so, it
may, by fprther order, direct the company not to make any,
or any specified, amendments to its articles without the
leave of the Court.
Noticcs of application
to Court and court
ordor application or
ordcr to bo givcn to
Registrar.

79.(1)On making an application under section 78
(application to Court to cancel resolution), the applicants,
or the person making the application on their behalf, shall
immediately give notice to the Registrar.
Subsection (l) applies without affecting any
provision of rules of the Court as to service of notice of the
application.

(2)

(3) On being

served with notice

of any such

The Companies Bill,
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application, the company shall immediately give notice to
the Registrar.

(a) Within fourteen days after the Court makes
an order on the application, or such extended period as the
Court directs, the company shall lodge with the Registrar a
copy ofthe order.
company fails to comply with
subsection (4), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding.two

(5)

If a

hundred thousand shillings.

.

(5) If, after a company or any of its officers is
convicted of an offence undet subsection (4), the company
continues to fail to lodge the a copy of the Court's order,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding twenty thousand shillings for each such offence.
Rcquircmcnts

for

applicrtion for rertgistration of public
.
lompany as privatc
company.

80.The Registrar may not process an application for
the re-registration of a public company as a private limited
cofirpany unless the application-

(a)

contains

O)

(i) :"ff1#"nhf':il.J#":,";

statement of the company's
proposed name on re-registration; and

a

is accompanied

by-

private limited company, urless a
copy has already been forwarded

(io :x'l;,,if#H,frh,:

arricres as

proposed to be amended.

Rcgi*rrrto irruc
ccrtificatc

of

incorporation

rcgirtrrtion,

o

rc-

81.(l)If, on an application for re-registration as a
private limited company, the Registrar is satisfied that the
company is entitled to be re-registered as a private limited
company, the Regis;Ear shall re-register the company as
zuch.

1
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(2)

If

the company does not already have

a

unique identifying number, the Registrar shall also allocate
such a number to the company.

(3) The Registrdr shall issue a certificate of
incorpo-ration stating the company's unique identifring
number and that the company is iegistered as a piivate
company.

(4)

The Registrar shall speciS in the certificate
incorporation that the certificate is issued on reregistration and the date on which it is issued.

of

(s) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar'
official seal.

(6) on the issue

of the certificate

of

incorporation-

(a)

the company becomes
company; and

(b)

the changes in the company's name and
articles take effect,

a private limited

(7) The - certificate of incorporation

is
Act
as
to
that
the
requirements
of
this
conclusive evidence
re-regishation have been complied with.

Division 4-Re-registration of private limited company
Re-registration
private limircd

"o-p"ny

as

as

unlimited

or

unlimited. oS

s2. ( I ) A private limited company may-hg-re-registered
an unlimited company if--

(a) all the members of the company have
assented to its being so re-registered;

(b)

'

the company has not previously been reregistered as limited; and

(c) . an'application for re-registration is lodged
with the Registrar in accordance with
section 83 (requirements for application

for

re-registration

unlirqited company).

of

company

as
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(2) The company shall make such changes in
its name and its articles-

(a)

in

connection with its
becoming an unlimited company; and

as are necessary

(b) if it is to have a

.

share capital, as are

in connection with its
becoming an unlimited company
necessary

having a share capital.
(4) For the purposes of this section(a)

a bankruptcy trustee in respect of the estate

of a bankrupt member of the company
is entitled, to the exclusion of the
member, to assent to the company's
becoming unlimited; and

(b)

the personal representative of a

ilHl,'ir",i:k::ffi:'

deceased

maY assent on

Requirementsfo' 83.The Registrar may not process an application for
application for rerigistrationof the re-registration of a company as an unlimited company
company as unlimited
UnleSS it_
company.

(a)

contains

(b)

is accompanied

a statement of the company's
proposed name on re-registration; and

(i)

the prescribed form of assent to
the company's being registered as
company,
authenticated by or on behalf of all
the members of the company; and
a copy of the company's articles as
proposed to be amended.

an

(ii)
Rcgistrar to issue
certificate of
incorporation on reregistration.

by-

unlimited

84.(l)If, on an application for re-registration of a
private limited company as an unlimited company, the
Registrar is satisfied that the.company is entitled to be so
re-registered, the Registrar shall re-register the company as
such.

(2)

lt

the company does not already have

a

1234
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unique identifring number, the Registrar shall also allocate
such a number to the company.

(3) The Registrar shall issue a certificate of
incorporation to the company stating the company's
unique indentifring number and that the company is an
unlimited company.

of inco*lilr#"ff

:':ff :*11'c'"::'?,'iffJ'x'f ":::

registration and the date on which it is issued.

.

(5) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official

seal.

(6) On the issue

.

of the certificate of

incorporation-

(a) the

company certificate becomes

an

unlimited'company; and

(b)

the changes in the company's name and
articles take effect.

(7)

'

The

certificate

of

incorporation is

conclusive evidence that the requirements of this Act as to
re-registration have been complied with.

Division 3-Re-legistration of unlimited company
Iimitbd company

as

private

Rc-rcgistetionor 85.(l)An trnlimited
unlimitcd company as

rimircd.

may be re-registered as
"o-p*y
a private limited company
if (but only if) the conditions
specified in subsection (2) are complied with.

fi141-

(2)

The conditions are

(a)

a special resolution that

,
(b)

it should be so reregistered has been passed that
complies with subsection (3);

the company has not previously been reregistered as unlimited;

(c)

an application for re-registation is lodged
with the Registrar in accoidance with
section 86 (requipments for application
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for

re-registration

of

unlimited
...company as private company); and

(d)

the company has made such changes to its
name and to its articles as are necessary
in connection with its becoming a

company limited

by

shares

or

a

company limited by guarantee.

(3) A

special resolution has no effect unless it
states whether the company is to be limited by shares or by
guarantee.
Rcquirements for
application for rercgistration of

86.The Registrar may not process an 4pplication for
the re-registration of an unlimited company as a private
:1lT-'"1l"lt1nv^ limited company unless
Pnvat€ company

it-

(a)

contains

a

statement

of the company's

proposed name on re-registration;' and

(b)

is accompanied

(i)

(iD

by-

a copy of the resolution that the
company should re-register as a
private limited company, unless a
copy has already been forwarded
to the Registrar;
if the company is to be limited by

a

statement of
that complies with

guarantee,
guaranteg

subsection (2); and
a copy of the company's articles as
proposed to be amended.
(2) A statement of guarantee complies with this
subsection if it states that each person who is a member
undertakes thdt, if the company is liquidated while the
person is a member, or within one year after the person
ceases to be a member, the person will contribute to the
assets of the company such amount as may 6e required

(iii)

for-

(a) payment of the debts and liabilities' of the
company contracted before the person ceases
to be a member;
(b) payment of the costs, charges and expenses of

f
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liquidation; and
(c) adjustment of the rights of the contributories
among themselvei,
Rcgistra! to issuc
ccrtifibate of
incorporation on rc-

regisradon.

not exceeding a specified amount.
87.(l)If, on an application for re-registration of an
unlimited company as a limited company, the Registrar is
satisfied that the company is entitled to be so re-registered,
the Registrar shall register the cornpany as such.

. (2) If the company does not already have a
identifying
number, the Registrar shall also allocate
unique
such a number to the company.

(3) The Regishar shall issue a certificate of
incorporation stating the company's unique identiSing
number and that the company is incorpcirated as a limited
company.

(a) The Registrar shall specifi in the certificdte
incorporation that the certiflcate is issued on reregistation and the date on which it is so issued.

of

(5) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official

seal.

(6) on the issue of the certificate of
incorporation-

'(a)
(b)

the company becomes a limited company;
and

the changes in the company's name

and

articles take effect.

(7)

The

certificate

of

incorporaiion is

conclusive evidence that the requirements of this Act as to
re-registration have been complied with.

Statcmcnt of capital
rcquircd if compan)
already has sharc
capital.

88. (l) If a company that has been re-registered under
section 87 (Registar to issue certificate of inco-rporation
on re-registration) has already allotted share capital, it
shall, within fourteen days after the re-registration, lodge
with the Registrar a statement of capital that complies with

The Companies Bill, 20 I 4
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subsection (3).

(2) Subsection (1) does not apply if the
information'that would be included in the statement hasalready been included in a notice lodged with the Registrar

in-

(a) a

statement

of capital and initial

shareholdings; or

(b) a

statement of capital contained
annual refurn.

in an

(3) A statement of capital complies with this
subsection if it states with respect to the company's share
capital on re-registration-

(a)

the total number of shares of the company;

O) the aggregate nominal

value

of

those

shares;

(c)

for each class 6fshares-

(i)
(ii)

the prescribed particulars (if any) of the
rights attached to the shares;
the total number of shares of that class;
and

(iii) the aggiegate nominal value of

shares

of that class; and

(d) the amount paid up and the amount (if any)
. unpaid on each share, whether on account
of the nominal value of the share or in the
form of a premium.

company fails to comply wittr
subsection (l), the company, and each officer of the
company who is in default, commit an oifence and on
conviction are each liable to a fine not exceeding two

(4)

If a

hundred thousand shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to lodge a statement of &pital with the
Registrar, the company, and each officer of the company
who is in default, commit a further offence on each day on
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which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.

Division 4-Re-registration of company as unlimited private
company with share capital
Re-registration

or

public company as
private ana unrimirca.

(l) A public company limited by sharei may be reregistered as an unlimited private company with a share
89.

capital

if-

(a)

all the members of the

company have

assented to its being so re-registered;

(b)

(c)

the condition specified below is satisfied;

'

and

an application for re-registration is lodged
with the Registrar in accordance with
section 90 (Registrar not to process

.

application unless

it

complies with

prescribed requirements), together with
the other documents required by that
section.

(2) The condition is that the company has not
previously been re-registered as a limited company or as
an unlimited company.
(3)

The companl shall make such changes-

(a)
(b)

in its name; and
in its articles,

in connection with its becoming
unlimited private company.
(4) For the purposes of this sectionas are necessary

i

!
\

(a)

a bankruptcy trustee in respect of the estate

of a bankrupt member of the company
is entitled, to the exclusion of the
member, to assent to the company's reregistration; and

(b)

the personal representative of a deceased
member of the company may assent on

The Companies Bill, 201 4

behalfofthe
Registrar not to
process application
unless it complies
with prescribed
requirements.

deceased.

90.The.Registrar may not process an application for
re-registration of a public company as an unlimited private
company unless

it-

(a)

contains

(b)

is accompanied

a

statement of the company's
proposed name on re-registration; and

(i)

(ii)
Registrar to issue
certificate oT
incorporation on reregistration.

1239

by-

the assent to the company's being
registered as an unlimited
company, authenticated by br on
behalf of all the members of the
company; and
a copy of the company's articles as
proposed to be amended.

91.(1)If, on an application for re-registration of a
public company as an unlimited private company, the
Registrar is satisfied that the company is entitled to be so
re-registered, the Registrar shall re-register the company as
such.

(2) If the company does not already have

a

unique identiffing number, the Registrar shall also allocate
such a iumber to the company.

(3) The Registrar shall issue a certificate of
incorporation stating the company's unique identifting
number and that the company is incorporated as an
unlimited private company.

(a)

The Registrar shall specify in the certificate
of incorporation that the certificate is issued on reregistration and the date on which it is so.issued.

(5) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official seal.
(6) On the issue

of the certificate of

incorporation-

(a)

the company becomes an unlimited private
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company; and

(b)

the changes in the company's name

and

articles take effect.

of

(7) The certificate
incorporation is
conclusive evidence that the requirements of this Act as to
re-registration have been complied with.
PART

W-COMPANIY MEMBERS

Division l-Members of company
How pcrsons become
members of company.

92.(l)The subscribers to the memorandum of a
company are taken to have agreed to become members of
the company and become members of the company on the
registration of the company.
(2) 4s soon as practicable after the company is
registered, it shall enter in its register of members the
names and addresses of those who subscribed to its
memorandum and the date on which they became
members of the company.
(3)

Every other person who agrees to become a
member of a company, and whose name is entered in its
register of members, is a member of the company.

Division 2-Register of members
Company to keep
ngister of mcmbers.

93.(l)Every company shall keep a register of its
members.

(2) A company shall enter in its register of
members-

(a) the names and addresses of the members;
(b) the date on which each person was
registered as a member; and

(c)

the date on which any person ceased to be
a member.

(3) If a company has a share capital, the
company shall enter in the register, with the names and
addresses of the members, a statement of--

(a) the

shares

held by each

member,
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distinguishing each share-

(i)
(ii)
(b)

by its number

if

the share has.a

number; and
if the company has more than one
class ofissued shares, by its class;
and

the amount paid or agreed to be considered
as paid on the shares of each member.

(4) If the shares of a company

jointly,
each joint

are held

the company shall ensure that the name of
holder is entered in its register of members.

(5) If a company does not have a share capital
but has more than one class of members, it shall enter in
the register, with the names and addresses of the members,
a statement of the class to which each member belongs.
(6) If a company purchases its own shares in
circumstances

in which section 538 (treasury

shares)

applies-

(a)

the requirements of this section need not
be complied with if the company
cancels all of the shares immediately
after the purchase; and

(b) .if the company does pot cancel all of the
shares immediately after the purchase,
any share that is so cincelled is to be
disregarded for the pu{poses of this
section.

(7) Subject to subsection (6), if a company
holds shares as treasury shares, the company shall ensure
that it is entered in the register as t\e member holding
those shares.

(8)

If a company fails to comply with a

requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not ekceeding five
hundred thousand shillings.

(9)

If after a company or any of its officers is'
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convicted of an offence under subsection (8), the company
continues to fail to comply with the relevant requirument,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fiffy thousand shillings for each such
offence.

Company to keep
register at its registered

office.

g4.(l)Except in so far as the regulations otherwise
provide, a company shall ensure that its register of
members is kept at its registered offrce.

If

(2)
a oompany fails to comply with. a
subsection (l), the 'company, and each officer of the
company who is in default, commit ari offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
certaincompaniesto 95.(l)A company that has more than fiffy members

f;#:lJ..'
'

shall keip an index or trr. names of the -.-L.r. of the
coffiFmy, unless the register of members is in such a form
as to constitute in itself an index.

(2)

A

(3)

A

company shall make any necessary
alteration in the index within fotrteen days after the date
on which any alteration is made in the register of
members.

company shall ensure that the index
contains in respect of each member, a sufficient indication
to enable the account of that member in the register to be
readily found.

in

(4) Except
so far as the regulations
otherwise provide, a company shall keep its index of the
names.of members of the company at its registered office.
,

(5)

If a company fails to comply with a

requirement of this section, the company, and each officer
of'the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(6) If,

after a company or any of its officers is
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convicted of an offence under subsection (5), the company
continues to fail to comply with the relevant requirement,,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.

i

Rights of persons to
inspect register of
members and require
copies.

96.(l)A

company shall keep its register of members
and its index of members (if any) open for inspection

by-

(a)

a member
and

(b)

any other person on payment of the fee (if
any) prescribed by the regulations for
the purposes of this section.

of the company without charge;

(2) On being requested to do so by a person
and on receipt of the prescribed fee (if any), a company
shall issue to the person a copy of the company's register
of members or such part of it as the person specifies.

(3) If required to do so by the company, a
person seeking to inspect the company's register of
members, or a copy of the register or of any part of it,
shall provide the company ,with the following
information-

(a)

in the.case ofa natural person, the person's
name and address;

(b) in the case of an organisation,

the namr

and address of the person responsible
for makiirg the application on behalf of
the orgdnisation;

(c)

the purpose for which the information is to
be used; and

(d)

whether the information will be disclosed
to any other person, and if so-

(i)

if

(ii)

the person's name and address;t
if the person is an organisation,

tlie person is a natural person,
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the nirme and address of the
person responsible for receiving

(iii)

the information on its behalf; and
the purpose
which the
information is to be used by that
person.

for

consequencesor g7.(l)Within five working days after receiving a
company refusing
inspictionofitsrigisterroquest under section 96 (rights of persons to inspect
f,'|.,::T*":fLorioregister of members and require copies), a company shall

either-

(a)
(b)

comply with the request; or

apply'to the Court for an order under
subsection (3).

(2) If the company

applies to the Court, it shall
notify the person who madi request and that person is
entitled to be heard at the hearing of an application for an
order under subsection (3).

(3) If, on the hearing of an application made
under subsection (lxb), the Court is satisfied that the
inspection or copy is not sought for a proper purpose-

(a) it

shall make an order auth6rising the
company not to comply with the
request; and

(b) it may further order that the company's
costs on the application be paid in
whole or in part by the person who
made the request, even if not a party to
the application.

(4) If the Court makes such an order and it
to the Court that the company is or may be
subject to other requests made for a similar pu{pose,

appears

,whether made by the same person or different persons, it
.may.make a further order authorising the company not to
. comply with such a request.

If

(5)
the Court makes an order under
subsection (4), it shall ensure that the order includes such
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information as the Court considers to be appropriate to
identiff the requests to which it applies.

(6) If on the hearing of an application under
subsection (l)(b), the Court declines to make an order
authorising the company not to comply with a request
made under section 96, the company shall comply with
the request immediately after the Court has given its
decision or, if the proceedings are discontinued, the
proceedings are discontinued.
Offence to refuse
inspection of register
members or to fail to
provide copy.

of

98. (1)

If a company-

(a)

refuses to allow an inspection required
under section 96 (rights of persons to

inspect register

of

members

and

require copies); or

(b)

fails to provide a copy required under that
section,

otherwise than in accordance with an order of the Court,
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding seven hundred and fifty
thousand shillings.

(2) lf,

after a company or any of its officers is
convicted of an offence under subsection (l), the company

continues to refuse to allow an inspection or to fail
provide the required copy, the company, and each officer
of the company who is in default, commit a further
offence on each day on which the failure continues and on
conviction are each liable to a fine not exceeding sevenfyfive thousand shillings for each such offence.

members: 99.(1)4 person
a --a---request under section
effencesinconnection '--\-/ -- r------ who makes -with,requestforor 96 (rights of persons to inspect register of mcmbers and
Registerof

#:Hil:::

require copies) that contains a statement that the person
knows, or has reason to suspect, is false or misleading in a
material respect commits an offence.

(2)

A

person who has possession of
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information obtained by exercise
conferred by section 96-

of either of the rights

(a) to do anything that results in

the
information being disclosed to another'
person; or

(b)

to fail to do anything with the result that
the information is disclosed to another
person,

knowing, or having reason to suspect, that that person
may use the information for a purpose that is not a proper
purpose.

(3) A person found guilty of an offence under
this section is on conviction liable to a fine not exceeding
five hundred thousand shillings or imprisorrment for a
term not exceeding two years, or to both.
companvtoprovide 100. (l) When a person inspects a company's
information

as to statc

f€gist€f of members,. or a company provides the person
of the register or,any qart of it, the company
shall inform the person of the most iecent date (if any) on
which amendments were made to the register and (if that
'is the case) that there were no further amendments to be

ofrcgisrerofmcmucn

andindexofmemb'o'with a copy

made.

(2)

When a person inspects a company's index
of the narnes of its members, the company shall-inform
the person whether any amendment has been made to the
register of membe?s that is not reflected in the index.

(3) If a company fails to provide the
information required under subsection (1) or (2), the
company, and each officer of the company who is in
default commit an offence and on conviction are each
liable to a :fine not exceeding five hundred thousand
shillings.
Rerroval ofentrics
relating !o formcr
mcmbcrs.

101. (l) A company

may expunge from its register
person who was
formerly a member of the company after the expiry of ten
years after the date on which the person ceased to be a
member.

of members an en@ felating to a

-r

.r"6

(2) it

i

1

a company expunges from its register of
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members an entry relating to a person who was formerly a
member of the company before the expiry of ten years
after the date on which the person ceased to be a member,
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.
Sharc warrants.

102. (l)
shall-

(a)

On the issue of a share warrant, a company
enter in its register of

(i)

the fact of the issue of

(ii)
(iii)
(b)

members-

the
warrant;
a statement of the. shares included
the warrant, distinguishing
each share by its number if the
share has a number; and
tlge date of issue of the warrant;
and

in

if necessary, so ttrat no
person is named on the registel as the
holder of the shares specified in the
warrant.

amend the register,

is

(2) Until the warrant
surrendered, the
particulars specified in subsection (l)(a) are taken to be
.those required by this Act to be entered in the company's
register of members.
(3) A company's articles may provide for a
bearer of a share warrant issued by the company to be
treated as a member of the company to such extent and for
suih purposes as may be specified in the articles.
(4)

Subject to the articles of the company, the'
bearer of a share warrant is entitled, on surrendering it for

cancellation, to have the bearer's name entered as a
member in the company's register of members.

(5)

A company is responsible for any loss

incurred by any person because the company has entered
in its register of members the rurme of a bearer of a share
warant in respect df the shares specified in it without the
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warrant being surendered and cancelled.

(6) On the surrender of a share warrant,

the
company shall enter the date of surrender in its register of
members.

(7) If a company fails to comply with
subsection (1) or (6), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(8) If,

after a company or any of its officers is
convicted of an offence under subsection (7), the company
continues to fail to comply with the relevant subsection,
the company, and each offrcer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.

Singlc member
company.

103. (1) If a limited

company is formed under this
Act with only one member, the Registrar shall enter in the
register of members of the company, the name and
address of that member and a statement that the company
has only one member.

(2) If the number of members of a limited
company is reduced to one, the company shall enter in its
register of members-

(a) the name and address of the member;
(b) a statement that the company has only one
member; and

(c)

the date on which the company became
company. having only ohe member.

a

(3) If the membership of a limited company
increases from one to two or more members, the company

shall enter in the register of members, of the company-

(a) *"

*H;ff1,f;1fr::',,:'J:1fl:l'"'

*n"
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(b)

a statement that the company has ceased to
have only one member; and

(c)

the date on which the company ceased to
be a single member company.

(4)

If a

company

fails

to comply with

subsection (2) or (3), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(5) If, after a company or any of its o'fficers is
convicted of an offence under subsection (4), the company
continues to fail to comply with the relevant subsection,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.

Power of Court to
rectify register.

104. (1)

rf-

(a) the name of any person is, without
sufficient cause, entered in or omitted
from the register of members of a
company; or

(b)

the cessation of membership of a person
who has ceased to be a member of the
company has net been entered in that
register,

the person affec'ted, or the company or any member of the
company, may apply to the Court for rectification of the
register

(2) On hearing an application r"ua"

under
subsection{l), the Court shall either refuse the application
or order rectification of the register and payment by the
company of any damages sustained by any party affected
by the.einor or failure.

(3) On hearing

such an application, the Court
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may--

(a)

decide any question relating to the title of a
person who is a party to the application
to have the person's name entered in or

omitted from the register, whether the
question arises between members or
alleged members, or between members
or alleged members on the one hand
and the company on the other hand;
a{Id

(b)

generally decide any question that it
considers should be decided in order to
rectify the register.

( ) in the case of a company required

by this
Act to lodge a list of its mernbers with the Registrar, the
Court, when making an order for rectification of, the
register, shall by its order direct notice of the rectification
to be given to the Registrar, who shall on receipt of the
notice make such adjustments to the Register as the
Re gi

Trusts not to be entered
on register.

strar considers appropriate.

105. (1) A company shall not accept, and shall not
in its register of members, notice of, any trust,

enter

expressed, implied or constructive.

(2) If a company contravenes subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction me each
liable to a fine not exceeding five hundred thousand
shillings.
Register to be
evidence.

Timc limitforclaims
arising from entry in
register.

106. Until the contrary is proved, the register of
members of a company is evidence of the matters required
or authorised to be included in it.

fi7. (l) Liability incurred by a company(a)

from making or deleting an entry..in the
register of members; or'

(b)

from failing to make or delete any
entry,

suotr
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is not enforceable more than ten years after the date on
which the entry was made or deleted, or the failure first
occurred.

(2) Subsection (1) does not affect the
application of a shorter period of limitation that would
apply apart from this section.

Division 3-Prohibition on subsidiary being member of its
'
holding company
Interpretation: Division
3.

108" (l) In relation to a company other than a
company limited by shares, a reference in this Division to
shares is a reference to the inferest of its members as such,
whatever the form of that interest.

(2)

If a nominee is acting on behalf of a

subsidiary, a reference in this Division to a subsidiary
includes a reference to a nominee of the subsidiary.
Prohibition on
subsidiary being a
member of its holding
company.

109i (l) Except as provided

in

section

I 10

(subsidiary acting as personal representative or trrrstee)
and section 111 (interest to be disregarded: residuai
interest under pension scheme or employees' share

scheme)-

(a)

a body corporate may not be a member

a

company

that is its

of

holding

company; and

(b)

anJ allotment or transfer

of

shares
company to its subsidiary is void.

(2) An allotment of shares or other

in

a

transaction
that would, but for this section, have the effect of making
a body corporate a member of a company that is its
holding company is void.
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110. (l) The prohibitio.n in section 109(1)(a) does
if the subsidiary is acting only in the capacity

not apply

of-

(a)
(b)

personal representative; or

trustee unless the subsidiary's holding

or

of its

any
other
subsidiaries is beneficially interested
under the trust.
company

(2) For the purpose of ascertaining whether the
holding company or a subsidiary is beneficially interested
under a trust, the following:axe to be disregarded:

(a)

an interest held only as security for the
purposes of a transaction entered into
by the holding company or subsidiary
in the ordinary course of business that
includes the lending of money;

(b)

an interest under section 111 (interest to be.-

disregarded: residual interest under
pension scheme or employees' share
scheme) and section 112 (employers'

rights of recovery under

pension

scheme or employees' share scheme);

(c)

rights that the company or subsidiary has
in its capacity as trustee, including-

(i)
(ii)

InteScst to 5e

disrcgirded: rcsidual
intcrcst undcr pension
scheme or employees'
gharc schcme.

ll1.

a right to recover its expenses or
to be remunerated out of the trust
property; an{a right to be indemnified out of
the trust property for a liability
incurred because of an act or
omission in the performance of its
duties as trustee.

(1) If shares in a company are held in tust for
the purposes of a pension scheme or an employees' ghare
scheme, any residual interest that has"not yet vesGd in
possession. is to be disregarded forthe purposes ofsection
110 (subsidiary acting as personal representative or
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trustee).

(2) For purposes of this section, "residual
interest" means a right of the company or subsidiary to
receive any of the trust property if-

(a)

all the liabilities arising under the scheme
have been satisfied or provided for;

(b) the company or

subsidiary ceases to

participate in the scheme; or

(c)

the trust property at any time exceeds what
necessary
satisfuing the
liabilities arising or expected to arise
under the scheme.

is

for

(3) In subsection (2Y(a) the referen& to a right includes a right
dependent

on the

discretion vested by the scheme
trustee or another person; and

(b)

of

exercise

a

in the

the reference to liabilities arising under a
scheme includes liabilities that have
resulted, or may result, from the
exercise ofany such discretion.

(4)

For the purposes of this section, a residual
interest vests in possession-

(a)

for the purpose of subsection (2Xa), when

the relevant liabilities have

been

or provided for, whether or
not the amount of the property
receivable pursuant to the right is
satisfied

ascertained; and

(b)

ror the purpose

",l;|;:;r":J?ltm,S

becomes entitled to reguire the trustee

to

transfer any

of the property

in

accordance with the right.
Employers' rights of
recovery under pension
scheme or employees'
share scheme.

ll2.

(1) For purposes of section 109 (prohibition
on subsidiary being a member of its holding company), if
shares in a company are held in trust for the purposes of a

1254

The Companies Bill, 20 I 4

pension scheme or an employees' share scheme, of any
charge or lien on, or set-off against, any benefit or other
right or interest under the scheme is to be disregarded for
the purpose of enabling the employer or former employer
of a member of the scheme to obtain the discharge of a
monetary obligation due from the member to the
employer or former employer.

(2) In the case of a trust for
pension scheme, any

the purposes of a

right-

(a) to receive from the trustee of the scheme;
_or
(b) as trustee of the scheme to retain,
an amount that can be recovered or retained or otherwise
as reimbursement or partial reimbursement for any
contributions equivalent the premiums paid in connection
with the scheme is to be disregarded.

(3) For the purpose of this section, a director
of a company is to be regarded as an employee of the
company.

Subsidiary acting as
authorised dealer in
securities.

113. (1) The-prohibition in section 109 (prohibition
on suosidiary being a member of its holding company),
does not apply if the shares are held by the subsidiary in
the ordinary course of its business as an intermediary.

(2) For the purposes of subsection (1),
subsidiary carries on business as an interrnediary if

(a)

it-

a

carries on a gernrine business of dealing in
securities;

(b) is a member of an approved securities

exchange in Kenya or is otherwise
'approved or supervised as a dealer iri
securities in Kenya; and

(c)

does not

(3) For the
following

cany on an excluded.business.
purposes

are excluded businesses:

of

subsection

(2),

the

The Companies Bill, 201 4
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(a)
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a business that consists wholly or mainly

in the making or

managing of

investments;

(b)

a business that consists wholly or mainly
of, or is carried on wholly or mainly
for the purposes of, providing services
to persons who are associates of the
person carrying on the business;

(c) an insurance business;
(d) a business that involves managing or
acting as trustee in relation to a
pension scheme, or that is carried on
by the manager or trustee of such a
scheme in connection with or for the
purposes of the scheme; and

(e) a business that consists of operating or
acting as trustee in relation to a
collective investment scheme, or that
is carried on by the manager or trustee
of such a scheme in connection with,
and for the purposes of, the scheme.

'(4) In this section-

Protection of third
parties in cases if
subsidiary acting as
dealer in securities.

(a)

'ocollective investment scheme" has the
meaning given by section 2 of the
Capital Markets Act;, and

(b)

"insurance business" means business that
involves effecting or carrying out of
contracts of insurance.

114. if--

(a)

a subsidiary that is a dealer in securities
has purportedly acquired shares in its
holding company in contraiention of

the prohibition in section
(prohibition

109

on subsiiliary being

a

member of its holding company); and

(b)

a person acting in good faith has agreed,
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for value and without notice of

the

contravention, to acquire shares in the
holding company-

(i)
(ii)

from the subsidiary; or

from

someone

who

purportedly acquired the

has
shares

after their disposal by

the

subsidiary.

a transfer to that person of the

shares referred to in
paragraph (a) has the same effect as it would have had if
'their original acquisition by the subsidiary had not
contravened the prohibition.

PART VItr_EXER.CISE OF RIGHTS OF MEMBERS
Errectofprovisionsor

115. (l) This

section applies to a provision in the
enioymentor&"rcis" articles of a company that enables a member to nominate
of rightsof memb""'
another person or persons to enjoy or exercise all or any
specified rights of the member in relation to the company.
articles relatlng to

(2) So far as is necessary to give effect to a
provision of a company's articles to which this section
applies-

(a)

anything required by or under this Act to
be done by or in relation to a member of
the company is instead to be done; and

(b)

anlttring authorised by or under this Act to
be done by or in relation to a member of
the company may instead be done,

by or in relation to the nominated person as if that person
were a member of the company.

(3)

This section apiilies to the following rights:

(a)

the right to be sent a proposed written
resolution;

(b)

the right to require circulation of a written
resolution;

(c)

the right to require directors tro call
general meeting;

a
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(d) the right to receive notices of

general

meetings;

(e) the right to require circulation of

a

statement;

(0

the right to appoint a proxy to act at

a

meeting;

(g) the right to be sent a copy of

the

company's annual financial statement and
reports; and

(h) if the company is a public company, the
right to require the circulation of a
resolution for'the annual general meeting
of the company.

(4) This section

does

not-

(a) confer rights enforceable against the
company by anyone other than the
member; or

(b)

affect the requirements for an effective
transfer or other disposition of the whole
or part of a member's interest in the
company.

116. (l) A member of a company whose shares are
admitted to trading on a regulated market and who holds
shares on behalf of another person may nominate a person
to enjoy information rights.

Tradedcompanies:
nomination of persons
to enjoy inrorriation

rights'

(2) The following are information rights for the
purpose of subsection (1):

(a)

the right to receive a copy of all
communications

(b)

(c)

that the

co'irpany

sends to its members generally or to
any class of its members that includes
the person making the nomination;

the right to be sent copies

of

the
company's annual financial statement
and reports;
the right to receive a hard copy
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version of a document or information
provided in another form.
(3) A company need not act on a nomination
purporting to relate to certain information rights only.
Information rights:
form in which copies
to be provided.

ll7.

(1) If

the person to be nominated under section

116 (traded companies: nomination of persons to enjoy
information rights) wishes to receive copies of documents
or other information in hard copy form, that p'erson shall,
before the nomination is made-

(a)

request the person making the nomination
to notiff the company of that fact; and '

(b)

provide an address to which those copies
may be sent.

(2) If, having rebeived a request

under

subsection (1), the person n-raking the nomination-

(a)
(b)

notifies the company that the nominated
person wishes to receive documents and
other information in hard copy form; and
provide an address to which such copies
may be sent,

the company shall provide the nominated person with hard
copy versions of the relevant documents and other
information.

(3) If no notif,rcation is received or no address
is provided, the nominated person is taken to have agreed
that documents or information may be sent or supplied to
the person by means of a website.
(4) A nominated person

may, by notice given

to the company concerned-

.

(a)

revoke the agreement taken to have been
made under subsection (3); and

(b)

require the company to provide the person
with hard copy versions of the relevant
documents or information.

(5)

On receiving a notice under subsection (4),
the company shall provide the nominated person with hard
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copy versions

of the relevant

t259

documents and other

information.
Information on
possible rights in
relation to voting

118. (1) When a company sends a copy of a notice
of a meeting to a person nominated under section ll7
(information rights: form in which copies to be provided),
it shall also send to that person a statement that-

(a)

the nominated person may have a right
under an agreement between the person
and the member by whom the person
was nominated to be appointed, or to
have someone else appointed, as a
proxy for the meeting; or

(b) if the nominated person has no such right
or does not wish to exercise it, the
person may have a right under such an
agreement to give instructions to the
member as to the eXercise of voting
rights.

'

(2)

Section 300 (notice of meeting to contain
statement of member's rights in relation to appointment of
proxy) does not apply to the copy of the notice, and the
company shali either-

(a)
(b)
Information rights and:
status of rights.

omit the notice required by.that section; or
include the notice but state that it does not
apply to the nominated person.

ll9. (1) This section has effect as regards the rights
conferred by a nomination under section 118 (information
on possible rights in relation to voting).
(2) Enjoyment by the nominated person'irf the
rights conferred by the nomination is enforceable against
the company by the member as if they were rights
conferred by the company's articles.

(j) An enactment, or a

provision

of

the
company's articles, having effect in relation to
communications with members has a corresponding effect
(subject to any necessary modification) in relation to
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communications with the nominated person.

(4) In particular(a) if under an enactment, or any provision of
of
receive a

the company's articles, the members

a

company entitled

to

or information

document

are

determined as at a date or time before it
is sent or supplied, the company need
not send or supply it to a nominated

person(i) whose nomination was received by the
company after that date or time; or

(ii)

if

that date or time occurs during a
.of suspension of the

period

nomination; and

(b)

if under an enactment, or a provision of the
company's articles, the right of a
member to receive a document or
information depends on the company
having a current address for the
member, the same appli'es to any
person nominated by the member.

(5)

The rights conferred by the nominatioir-

(a)

are in addition to the rights of the member;
and

(b)

do not affect any rights exercisable under
section ll5 (provisions of company's
articles as to enjoyment or exercise of
members' rights).

(6)

A

failure

to give effect to the rights

conferred.by the nomination does not affect the validity of
anytbing done by or on behalf of the company.

(7) A

reference in this section
conferred by the nomination

is-

(a) the rights

referred

to in

to the rights
section

116

(information rights); and

(b) if

applicable,

the rights conferred

by
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section ll7(2) (right to hard copy
communications) and section 118
(information as to possible voting
rights).
Termination or
suspension

nomination.

of

120. (1) The nomination of a person under section
116 (traded companies: nomination of persons to enjoy
information rights) may be terminated at the request of the
member or of the nominated person.
(2) The nomination ceases to have effect on the
in relation to the member or the nominated

occurrence
person

if-

(a)

in the case of a nahral person-the person
dies or is adjudicated bankrupt; or

(b)

in the iase of a body corporate-the body
is dissolved or an order is made for the
liquidation of the body otherwise than
for the purposes of reconstruction.

(3) In subsection (2>(a) the reference to bankruptcy includes the
sequestration of a person's estate; and

(b)

.

the reference to the making of an order for
liquidation is to the making of such an
order under the Insolvency.Act, 2013, or
any coffesponding proceeding under the
law of a country or territory outside Kenya.

(4) The.effect of any nominations made by a member
is suspended at any time when there are more'nominated
persons than the member has shares in the company.

(s)

If-

(a) the member holds different

classes of
shares with different information righs;
and

(b)

there are more nominated persons than ttre
member has shares conferring a particular

right,
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the effect of any nominations made by the member is
suspended to the extent that they confer that right.

(6) If the company-

(a)

a nominated person to speciry
whether the person wishes to retain

requests

information rights; and

(b)

does not receive a response within twenty
eight days from and including the date on
which the company's request was sent,

the nominalion ceases to have effect at the end of that
period.

(7) Such a request may not be made of a person
rnore than once in any twelve-month period.
(8) Although the termination or suspension of a
nomination means that the company is no longer required
to act on it, it does not prevent the company fiom
continuing to do so, to such extent or for such period as it
considers appropriate.
Exgrcise of rights if
shares held on behalf

of others.

121. (1) If

a member holds shares in a company on
behalf of more than one person-

(a)

rights attached to the shares; and

(b) rights under any written law

exercisable

because of holding the shares,
need not all be exercised, and ifexercised, need not all be

exercised in the same way.

(2) A member who exercises the rights referred
to in subsection (1) but'does not exercise all those rights
shall inform the company to what extent the member is
exercising the rights.

(3) A member who exercises the rights in
different ways shall inform the company of the ways in
which the member is exercising the rights and to what
extent the member is exercising the rights in each way.
(4) If a member exercises the rights in this
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section without informing the company that the member-

(a)
(b)

is not exercising all the member's rights; or
is exercising those rights in different ways,

the company is entitled to assume that the member is
exercising all of those rights and is exercising them in the
same way.
Exercise of rights if
shares held on behalf
of others: members'
requests.

122. (1) This section applies to tho following
sections:

(a)

section 291 (power of members to require
circulation of statements);

(b)

*"H*lo

3*,i;dl#Tffi,il,"#'"';;

resolutions

for annual generai

meeting);

(c)

section 780 (power to require website
publication of audit concerns).

A

company is required to act under a
section to which this section applies if it receives a request
that complies with the following conditions:

(2)

(a) it is made by at least one hundred persons;
(b) it is authenticated by all the persons
making it;

(c)

if any of those persons is not a mernber of
the company, it is aecompanied by a
statement(D

(i0
(iiD

speciffing the

full

name

and

address of a person who is the
member of the ccmpany and holds
shares on behalf ofthat person;
stating that the rnember is holding
the shares on behalf of that person
in the course of a business;
specifuing the number of shares in
the company that the member
holds on behalf of that person;
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(iv)

specifying the total amount paid
up on the shares;
stating that the shares are not held
on behalf, of anyone else or, if they
fra, that the other person or
persons are not among the other
persons making the request;
stating that some or all of the
shares confer voting rights that are

(v)

(vi)

relevant for the purposes of
making a request under the
relevant section; and

(vii)

stating that the person has the
right to instruct the member how
to exercise the rights;

(d) if any of those persons is a member of the
company, it is accompanied by a
statement that the

member-

holds shares otherwise than on

(D

behalf of another person; 0r
holds shares on behalf of one or
more other persons but those
persons are not among the other
persons making the request;

(ii)

(e) it is accompanied by such evidence

as the
company may reasonably require of the
matters referred to in paragraphs (c)
and (d);

(0

onshares held as referred to in

the tdtal amount

(i)
(ii)

(g) the

'

olt!.

sums paid up

paragraph (c); and

shares held as referred to in
paragraph (d), diyided by the
number of persons making the
request, is not less than ten
thousand shillings;

request complies

with any

requirements of the section.

other
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PART D(_C OMPAIYY DIRECTORS

Division l-Interpretation for purposes of this Part
123. (1) For the purposes of this Part, a person is
:;f"?L:T,il'"
directorforpurposes ofcolllocted with a director of a company if the person isthis Part.

(a) a member of the director's family (as
defined in section 124);

(b)

(c)

a body corporate with which the director is
connected (as defined in section 125);
a person acting as trustee

(D

of a tust-

the beneficiaries of which include
the director or a person who
because ofparagraph (a) or (b) is
connected with the person; or
the terms of which coder a power

,
(ii)

on tlie

trustees

that may

be

exercised for the benefit of the
director or any such person,

other than a trust for the purposes of an
employees' share scheme or a pension
scheme;

(d)

a person acting as a

'(i)
(ii)
{e}

of the director; or,

of a person who, because of
paragraph (a), (b) br (c), is
connected with that director; or

a firm that is a legal person under the law
by which it is governed and in which-

(i)
(ii)

(2)

partner-

the dirqctor is a partrer;

is a person who, because
of paragraph (a), (b) pr (c) is
connected r*ith the director; br
(iii)
a partner is a firm-in which the
director is a parurei or in which
there is 6 parftrer who, because of
-;is
paragraph (a), (b) or (c),
connected with the director.
reference in this Part to a person

A

a partner

1266

The Companies Bill, 2014

connected with a director of a company does not include a
person who is himself or herself a director of the
company.
Members of a

dircctor's family.

124. (1) For the purposes of this Part, a person is a
member of a director's family if the person

is-

(a)
(b)

(c)

the director's spouse or civil paruier;

any other person (whether of a different
sex or the same sex) with whom the
director lives as partner in an enduring
family relationship;
a

child or step-child of the director;

(d) a child or step-child of a person within
paragraph (b) (and who is not a child
or step-child of the director) who lives
with the director and has not reached
eighteen years ofage; or

.

(e) a p4rent,of the director.
@ Subsection (l)(b) does not apply if

the
grandchild,
grandparent
person
or
is
the
director's
other
sister, brother, aunt or uncle, or nephew or niece.

Hl#I:l"r*: o"# 33;"lll it ff Iff ,i iff :1ffi :"#ffiir*3
of this Part.

connected with the director

(a)

together-

are interested

in

shares comprised

in

the
equity share capital of , the body
corporate of a nominal value equal to

at least twenty percent of that

share

capital; or

(b)

are entitled to exercise or contrel the
exercise of more than twenty percent
of the votitig power at any general
meeting of that body.

(3) The rules set out in the Third

Schedule

(References to interest in shares or debentures) apply

for

(4) A reference in this section to voting power;
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the exercise of.which is controlled by a director includes
voting power whose exercise is controlled by a body
corporate controlled by the director.

(5)

Shares

in a company held as treasury

shares, and any voting rights attached to those shares, are
to be disregarded for the purposes of this section.

(6) To avoid circularity in the application of
section 123 (meaning of "connected person")--

(a)

a body corporate with which a director is
connected iS not, for the purposes of
this section, connected with the
director unless it is also connected with
the director because of .subsection
(1)(c) or (d) of that section (co-nnection
as trustee or prirtner); and

(b) a trustee of a trust the benefiiiaries of
which include (or may include) a body
corporate with which a director is
connected is not, for the purposes of
this section, connected with a.director
only because ofthat fact.

126. (t) Igr the purpgses of this Part, a director.of
H:!iltff:f'"'
body a company is taken to control a body corporate if, but only
controuing a
colporate for purposes

rr
orthisPart' if,__

(a)

the director or any person connected with
the director-

(i)
(ii)

interested in any part of the
equrty share capital of that bqdy;
or
is entitled to exercise or control
the exercise of any part of the

is

voting power'

at any

general

meeting of that body; and
(b)

the director, the persons connected with
the director and the other directors of
that company, together-

(i)

are interested in more than fifty
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(ii)

percent ofthat share capital; or
-are entitled to exercise or control

the exercise of more than fifty

percent of that voting power.
Schedule
(references tci interest in shares or debentures) apply for
the purposes of this section.

(2) The rules set out in the Third

(3) A reference in this section to voting power
the exercise of which is controlled by a director includes
voting power whose exercise is controlled by a body
iorporate controlled by the director.
(4) Shares in a company held as

treasury
shares, and any voting rights attached to those shares, are
to be disregarded for the purposes of this section.

'

(5) To avoid circularity in the application
section 123 (meaning of ooconnected person")-

of

(a) a body corporate with which a director is
connected is not, for the purposes of this
sebtion, connected with the director unless it
is also connected with the director because
of subsection (l)(c) or (d) of that section
(connection as trustee or partner); and

(b) a trustee of a trust the beneficiaries of which
include (or may include) a body corporate
with which a director is connected is not, for
the purposes of this section, connected with
a director only because of that fact.
When bodies corporate
are to be trcatcd as
bcing associated for
purposcs of this Part

127,

For the purposes of this

Part-

(a) bodies corporate are associated if one is a
s.ubsidiary of the other or both are
subsidiaries of the same body corporate; and

.

(b) companies

subsidiary

are associated if one is a
of the other or both are

subsidiaries of the same body corporate.
Rcfercnccs to
company's constitution

-

128.

A reference in this Part to a company's

constitution includes-

(a) any resolution or other decision cqme to in

'I

;
I

i
I

I

t
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accordance with the constitution; and
I

l

any decision by the members of the
company, or a class of members, that is,
because of any enactment or.rule of law,
treated as equivalent to a decision by the

i

company.

(b)

t

t

I
I

Division 2-Appointment and removal of directors this Part
companvrequiredto l2g. (l) A
to have at
-- required
--a-\-/ -- private
r--'--- company is
havcdirectors.
least one director.

(2) A public

company

is required to have at

least two directors.

to .130. (1) A company shall have at ieast one director
who is a natural person.
n"tuirt p.rron
". "
ditector'
(2) Subsection (l) is complied with if the

pompanv required
have at least one

of

director is held by a natural person as a
eorporation sole or otherwise by holding a specified
office. "

oftice

Directionrequiring 131. (1) On forming the opinibn that a company is
comDanv to make
in breach oF
"ppoint

"nt.

(a) section 129 (company

required

to

have

directors); or

(b) section 130 (company

required to' have

natural persons as directors),

the Registrar may. give the company a direction that is in
accordance with subsection (2).

(2) A

direction

is in

subsection

accordance

with

this

if it specifies-

(a) the statutory

requirement of *hich the
company appears to be in breach;

(b)

the action that the company is required to
take in order to comply with the

1

I

r270
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I
I

direction;

(c)

I

the period within which the company is
required to comply with the direction;

(d) lhe consequences of the company

1

failing to

comply with the direction.

(3) The period referred to in subsection (2)(c)
may not be shorter than one month, or longer than three
months, after the date on which the direction is given.
(4) A company that is in breach of section 129
130 shall comply'with' the direction given by the

Registrar

by(a) making the necessary appointment or
appointments; and

(b)

giving notice of the appointment under
section 1a0 (duty of company to notiff
Registrar of

changes)

t

before the end of the period specified in the direction.

(5)

If

the company has already made the

or appointments, it shall comply
with the direction by giving notice of the appointnent

necessary appointment

under section 140 before the end of the period specified in
the direction.

(6) If a company fails to comply with a
directioh given under this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.
(7) If, after a company or any of its officers is
convieted of an offence urder subsection (6), the company
continues to fail to comply with the direction, the

company,'and each officer of the company who is ia
default, commit a firther offence on each day on which the
failure continues and on conviction are each liable to a fige
not exceeding fifty thousand shillings for pach such
offence.

I

,|

and

or

i

I
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Minimum age for
director.

132. (1) A

person who has not reached eighteen
years of age may not be appointed to-be a director of a
company.

(2) An appointment
subsection (l) is void
Appointment of
director of public
comPany.

made in contravention

of

133. (l) A public company shall ensure that at a
general meeting of the company a motion for the
appointnent of two or more persons as directors of the
company by a single resolution is moved only if a
resolution that it should be so moved has first been agreed
to by the meeting without any vote beingcast agaiiist it.

(2) A resolution moved in contravention of
subsection (1) is void, whether or not any objection to its
being so moved was made at the relevant time.

(3) If such a resolution is passed, any
provision of the company's constitutiron for the automatic
re-alipointment of retiring directors in default of another
appointment does not apply.
(4) For the purposes of this section, a motion
for approving a person's appointment, or for nominating a
person for appointment is taken to be a motion for the
person's appointment
Board nomination
committee,

134. (l) A company

that is a quoted company or a
public interest company shall establish and appoint a
board nomination committee on which at least two thirds
of its members are shareholders of the company and
together represent two thirds of the share capital of the
company.

(2) A company's board

nomination committee
is responsible for nominating candidatbs for appointment
to the company's board of directors.

(3) A person who is employed by a quoted
company is not eligible to be appointed as a member of
the board nomination committee
(a) In this section, "public interest company"
means a company that has responsibilrty for receiving,

Ln2
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handling or spending public funtls.
Vdidity of acts of
dircctors.

135. (l)

The acts of a director are valid even
later discovered that-

if it is

(a) the appointment of the director was
defective; or

(b) the$irector-

(i)

(ii)

:

was disqualified from holding office;
had ceased to hold offrce; or

to

was ' not , entitled
votq on the
relevant matter.
(2) The acts of a director are valid even if the
resolution for director's appointnent is not void under
sectionl33 (appointment of director of ppblic company).

(iii)

Company to kccp
rcgistcr ofdirrctors.

136. (l)

Every company shall keep a register of its

directors.

(2) A company shall ensure that its register of
directors complies with - sections 137 (particulars of
directors to be registered: natural persons) and section 138
(particulars
directors to .be registered: corporate
directors.

of

A

company shall keep its register of
directbrs open for inspection at its registered officd or at
some other place prescribed or authorised by the

(3)

regulations

(4) A company shall ensure that its register of
directors is kept open during its ordinary hours of business
for inspection

by-

(a) any

member

of the company without

charge; and

(b) any other person on payment of a fee (if

'

any) not exceeding the amount prescribed
for the purposes of this subsection.

(5) 'If a company refirses to allow a person te.
inspect theregister, that person may ipply to the Court for
an order under zubsection (6).

(6) If, on the hearing of an application,

made
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is satisfied that the
company's refusal was without justificatioru it shall make
an order directing the company to allow the applicant or
the applicant's represqntative to inspect the company's
register and, if it does so, it mpy make a further order
directing the company to pay the applicant's costs in the
matter.
under subsection (5), the Court

.

(7)

If a company fails to comply with a

requirement of this section, the company, and each officer
of the company who is in default, dommit an offence and
on conviction are each liable to a fine not exceeding one
million shillings

(8) If,

after a company or any of its officers is
convicted of an offence under subsection (7), the company
continues to fail to. comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on whic!
the failure continues and on conviction are each l.iable to a
fine not exceeding one huridred thousand shillings for
each such offence.
Particulars of directors
137, (l) A company's register of directors must
to be rcgisrcrcd: natural
pcrso4s.
contain the following particulars in respect of a director
who is a natural person:

(a) the person's name and any fonirer name;
(b) a service address;
(c) the country or state (or part of Kenya) in
which the person is usually resident;

(d)
(e)

(0

the. person's

nationality;

the person's business occupation

(if any);

the person's date of birth.

(2)

For the purposes of<fhis section(a) 66narlle" means a person's forenarne and
surname; and

O)

"former name" means a name by which
the natural person was formerly knoyn
for business purposes.
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(3) If a person is or was fonnerly known by
more than one such name, each of them must be stated.
(4)

It is not necessary for the register of

directors to contain particulars
former name-

of a former name if

the

(a)

was changed or disused before the person
attained the age of.sixteen years; or

(b)

has been changed or disused for twenty
years or more.

(5) A person's

service address rnay be,stated to
be "The company's registered office".
Particulars of directors
to be registered:
'corporate directors.

138. If

a director of a company is a body corporate,
a company's register of directors must contain the
following particulars in respect of the body:

(a)
(b)

the body's corporate name;

the registered or principal office

'of

the

body;

(c)

particulars

oft

(i)

the legal fornt of the body and the
law by which it is governed; and
if applirable, the register in which
it is entered (including deriils of
the country or territory) and its
registration number
that
register.
139. (l) Every company shall keep a register of
directors' residential addresses that contains the usual
residential address of each of the company's directors.

(iD

in

Company to keep
regisrcr of dircctors'
rcsidcntial addresses.

(2) lf a director's usual residential address is
the same as the director's service address (as stated in the
company's register of directors), the register of directors'
residential addresses need only contain an entry to that
effect.
(3) Subsection (2) does not apply if the
director's
service address is stated to be "The company's
.
registered office"...
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(4) If company fails to comply with subseiiion
(1), the company, and each officer of the company who is
in default, commit and offence and on conviction is liable
to a fine not exceeding five hundred thousand shillings.
(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the compani
continues to fail to comply with subsection '(1), the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fiffy thousand shillings for each such
offence.

(6) This

section applies only to directors who
are natural persons, not ifthe director is a body corporate.
Duty of company to
notify Registrar of
changes of directors
and directors'
addresses.

140. (1) Within

(a)

fourteen days

after-

a person is appointed or ceases to hold
appointment as a director of a
company; or

(b) any change occrlrs in the particulars

contained in a company's register of
directors or its register of dirbctors'
residential addresses,

the company shall give notice to the Registrar of the
appointment, cessation of appointrnent or change
particulars and of the date on which it occurred.

of

(2)

The company

(a)

include in a notice of thdappointment of a

shall-

new director

of the company a

statement of the particulars of that
director that are required to be
included in tre company's register of
directors and its register of directors'
residential addresses; and

(b)

attach to or enclose with the .nolice a
written consent by that director to a(
in that capacity.

i
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(3)

If a

company

fails

to

comply with

subsection (l) or (2), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings

(4) If,

after a company or any of its offrcers is
convicted of an offence under subsection (3), the company
continues to fail to comply with the reldvant requirement,
the company,'and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.
Rcsolutioris to rcmovc
directors from officc.

a

l4l. (l)'A company may, by ordinary resblution at

meeting, remove a director before the end of the
director's period of office, despite anything to the contrary
in any agreement between the company and the director.

(2) However, a speci4l notice is required for a
resolution to remove a director under this section or to
appoint a person to replace the director so removed at the
meeting at which the director is removed.
(3) A person appointed to replace a director
who is removed under this section is, for the purpose of
determining the time at which the person is to retire from
office, taken to have become a director on the day on
whiih the director in whose place the person is appointed
was last appointed as a director.

(4) A vacancy created by the removal of a
director under this sectiort if not filled at the meeting at
which the director is. removgd, can be filled as a casual
(5) A person who ceases to be a
continues to be subject to the

duty-

(a) to avoid conflicts

the

director

of interest with regard to

of any property,
information or opportunity that the person
became aware of while adirector; and
exploitation
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(b) not to accept benefits from third parties
with regard to things done or omitted to be
done by that person before ceasing to be a
director

(6)

This section does not-

(a)

deprive a person removed under ,it of
compensation or damages payable in
respect of the termination of the person's
appointment as director; or

(b) limit any power to remove a director

that

may exist apart from this section.
Scope and nature
general duties.

of

Division 3-Directore' duties
142. (1) The general duties specified in this
Division are owed by a director of a company to the
company.

(2)

A person who ceases to be a director

continues to be

(a)

subjectto the duty in section 1a8 (duty to avoid
conflicts of interest) with respect to the
property,
exploitation
information or opportunity of which
the person becarpe aware while a
director; and

of any

'

(b) to the duty in section 149 (duty not to
accept benefits from third parties)

with

to things done or omitted by
the person before ceasing to be a
respect

irector,
and to that extent those duties apply to a former director
as they do to a director.

(3) The general duties ofdirectors are based on
common law rules and equitable principles apply in
relation to directors and have effect in place of those rules
and principles with respect to the duties 'dwed "to a
company bf a director.

(4) The general duties of directors are to

be

interpreted and applied in the same'.way as common law

1218
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rules or equitable principles, and those interpreting and
applying those rules and principles are required to have
regard to the corresponding common law rules and
equitable principles.
Director's right to
protest against
removal.

143. (l) On receipt of notice of a motion for a
resolution to remove a director under section l4l, the
company shall send a copy of the notice to the director
concerned.

(2) The director,

whether or not a member of
the company may, be heard on the discussion of the
motion at the meeting.

(3) When notice

is

given of ' a

proposed
resolution to remove a director under section 141, and the
director concerned makes, with respect to the motion
representations in writing to the company within twentyone days and requests that the members of the company
be notified of the director's representation, the company
shall, unless the representations are received by it too late
for it to do so-

(a) in any notice of the'resolution given to
members of the company, state the fact
of the representations having'been
made; and

(b)

ofthe representations to every
member of the company to whom
notice of the rneeting is sent, whether

send a copy

before

or after receipt of

the

representations by the company.

(r+) If a copy of the representations is not sent
required
as
by subsection (3) because the representations
were received too late or because of the company's
default, the director may orally require the representations
to.be redd out atthe meeting.

i

Ir
i

\

:,
;\
!

(5) If

I,

\.

l\

the company or a person affected claims

that the representations made by the director contain
defamatory matter, the company or the person may apply
to the Court for an order under subsection (7).

\
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(6)

The director is entitled to be served with a
copy of such an application and to be heard at the hearing
of the application by the Court.

(7)

On the hearing of such an application, the
Court shall, if satisfied that the representations of the
director contain defamatory matter, make an order'that
they need not be sent out to the company's members and
need not be read out at the meeting, but if not so satisfied,
it shall dismiss the application.

(8)

If

the Court has made an order under

(7)(a) copies of the director's representations

subsection

need not be sent out
members; and

(b)
Duty of director to act
within powcrs.

to the company's

those representations need not'be read out
at the meeting.

144. A director of a company shall-

(a)

act in accordance with the constitution
the company; and

(b)

only exercise powers for the purposcs for

of

which they are conferred.
Duty

ofdirectorto

promotc the sUccess
the company.

"
of

145. (1) A director of a oompany shall act in the
way in which the director considers, in good faith, would
promote the success of the company for the benefit of its
members as a whole, and in so doing the director shall
have regard to,--

(a) ttre long tetm

consequences
decision of the directors;

of

(b) . the interests. of the employees

(c)

.

of

any

the

company;

the need to foster the company'S business
relationships with suppliers, ciritomers
and others;

(d) the impact of the operations of

the
company on the conlmunity and the
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environment;

(e)

the desirability of the company to maintain

. a reputation for high standards of
business conduct; and

(0

the need to act fairly as between
directors and the members of

the
the

company.

(2) lf, or to the extent that, the purposes of the
company consist of or include purposes other than the
benefit of its mombers, subsection (l) has effect as if the
reference to promoting the success of the company for the
benefit of its members were to achieving those purposes.

'

(3)

The duty imposed by this section has effect
certain
circumstances, to consider or act in the interests of
creditors of the company.

to any law requiring directors, in

subject

Duty of dircgtor to
txcrcisc indepcndent
judgmcnt.

146. (1) A director of a company shall

exercise

independent judgment.

(2) The duty under subsection (1) is not
by the director acting(a) in accordance with an agreement duly

.

infringed

entered into by the company that restricts

.

the future exercise of discretion by its
directors; or

"
Duty of dircctor to
cxcrcisc rcasonable
care, skill and

diligcncc.

(b) in a way authorised by the constitution of
the company.

147. In performing the functions of a director, i
-director of a company shall exercise the same care, skill
and dili$ence that would be exercisable by a reasonably
diligent person wittF

'(a) .the general knowledge, skill and
'
experience that may reasonably be
expected of a person carrying out the
firnctions perforrred by the director in.
relation to the company; and

, (b)

the

general knowledge, skill

experience that the director has.

and

'
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Duty of director to
avoid coir{licts of
interest.

148. (1) A director of a company shall avoid

a

situation in which the director has, or can have, a direct or
indirect interest tirat conflicts, or may conflict, with the
interests of the company.

(2)

Subsection (1) applies in particular to the
exploitation of any property, information or opportunity,
and it does not matter whether the company could take
advantage of the property, information or opportunity.

(3)
is not

The duty

ofa director under subsection (l)

infringed-

(a) if the situation cannot

reasonably be
regarded as likely to give rise to a conflict
ofinterest; or

(b) if

the matter has been authorised by"the

other directors.

(4) An authorisation irnder subsection

(3Xb)
private
given
may, in the case of a
company,. be
by the
directors by the matter concerned being proposed to and
authorised by them, so long as nothing in the company's

constitution invalidates

the giving of such

an

authorisation.

(5) An authorisation under subsection (3Xb)
may, in the case of a public company, be given by the
directors of the company by the matter concerned being
proposed to and authorised by them, but only if the
company's constitution includes a provision enabling the
directors to give such an authorisation and the directors
comply with the requirements of the provision.
(6) An. authorisation given under
(3Xb) is effective only

(a)

subsection

if*-

any requirement relating tg the quorum at
is
considered is satisfied without counting the
director concerned or any other,interested
director; and

the meeting at which the matter

(b) the matter was agreed to without that
director or any other interested director
voting.
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(7) AnV referenie in this section to a conflict
of interest includes a conflict of a conflict of interest

and

duty and a conflict of duties.

149, (1) A

Duty not to accept
benefits from third

person who is a director of a company
shall not accept a benefit from a third person if the benefit
is attributable-

parties.

(a) to the fact that the person is
comp'any; or

i

director of the

(b) to any act or omission of the person as a
director.

'

(2) Benefits received by a director from a
by whom his or her services (as a director or

person
otherwise) are provided to the company are not regarded
as conferred by a third party.

(3)
infringed

The duty imposed by subsection

(l)

is not

if the acceptance of the benefit cannot

reasonably be regarded as likely to give rise to a conflict
of interest.

(4) A

reference in this section to a conflict of
interest includes a conflict of interest and duty and a
conflict of duties.
(5) A person who contravenes subsection (l)
commits an offence and is liable on conviction to a fine
not exceeding one million shillings.

. (6) On the conviction

of a person for

an

offence under subsection (2), the benefit or its equivalent
accepted by the person under subsection (l) is forfeited to
the company.

(7) In this section, "third pwty" means a
person other than the company, an associated body
corporate or a person acting on behalf of the company or
an associated body corporate.

Civil consequences of
breach of general

duties.

150. (1) The consequences of breach (or threatened.
breach) of the general duties of dirbctors set ogt in this
Division are the same as would apply if the corresponding
common law rule or equitable principle applied.
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(2) Those duties (with the exception of

the
duty set out in section 1a7 (duty to exercise reasonable
care, skill and diligence)) are enforceable in the same way
as any other fiduciary duty owed to a company by its
directors.
Cases within more than
one of the general

duties.

151.

Except as otherwise provided, more than one
of the general duties may apply to a director in any given
case.

Consent, approval or
authorisation by
memtrers.

ts2.

(1) rf--

(a)

section 148 (duty

interest)

is

to avoid

conflicts of

complied with

by

authorisation by the directors; or

(b)

section 153 (duty to declare interest in
proposed transaction or arrangement)
is complied with,

the transaction or zurangement is not liable to be set aside
because pf any common law rule or equitable principle
requiring the consent or approval of the members of the
company.
(2) Subsection
does
affect the
provision
operation of. any enactment,
the
company's constitution, that requires any such consent or
approval.

(1)

or

not

of

(3) The application of the general duties to

a

director is not affected by the fact that the case also falls
within Division 5 (transactions requiring approval of
members), except that if that Division applies and-

(a)
(b)

approval is given under that Division; or
the matter is one as to which it is provided
that approval is not needed,

it is not necessary also for the director to comply

with

section 148 (duty to avoid conflicts of interest) or section
149 (duty not to accept benefits from third parties).

(3)

Compliance by a director with the general
duties does not remove the need for approval under any
applicable provision of Division 5 (Transactions requiring
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- approval of members).

(4)

.

The

general duties applicable

to

directors-

(a)

have effect subject

to any rule of

law
give
authority, specifically or generally, for
anything to be done (or omitted) by the
'directors, or any of them, that would
otherwise be a breach of duty; and

enabling

the company to

(b) if the. company's articles contain
provisions for dealing with conflicts of
interest-are not infringed by anythir
done or omitted to be done by the

directors

(or by any of them) in

accordance with those provisions.

(5) Except as provided by this section, the
general duties of directors have effect (except;as
otherwise provided or the cgntext otherwise requires)
irrespective of any other enactnent or rule of law

Division 4-I)eclaration of interest in existing transaction or
arangement

Dutvtodcclarc 153. (l) If

a director of a company is in any way,
or indirectly, interested in a proposed tranSaction
"ii.,ing
anangcmbnt'
or arrangement with the company, or in a transaction or
u;'i"rion o' directly

arrangemBnt that the company has already entered into, the

direcior shall declre the nature and extent
interest-

of

(a) to the other directors; and
(b) if the company is a public company,

that

to the

members of the company.

(?) tf, itt the case of a public company,

"

a

proposed transaction or arrangement with the company, or
a transaction or arrangement that the company has already
entered into, is for an amoun! or for goods or services
valued at an amount, that exceeds ten percent of.the value
of the assets of the company, the declaration shall also be
made to the members of-the company either-
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(a)

at a general meeting of the company; or

G)

by

to the members in
with section 154 (director to

notice given
accordance

make declaration by notice).

(3)

A

declaration

is not effective for the

purpose of subsection (2) unless the valuation of the goods
or services and the valuation of the assets of the company
are certified by the company's auditors as being the true
market value of those goods or services and those assets.

(4)

If a declaration of

interest under this

section, is inaccurate or incomplete, the director shall make
furttrer declaration.

a.

by this

(5) A director shall make a declaration required
section before the company enters into the

transaction or arrangement concerned.

(6) This section does not require a director to
make a declaration of an interest if the director-

(a) is not aware of the interest; or
(b) is not aware of the transaction or
arrangement

to which the interest

relates.

(7) For the purpose of subsection (5), a difector
is taken to be^aware of matters of which the director ought
reasonably to be aware
(8) A director need not declare an interest under
this section-

(a) if it cannot reasonably-be

regarded as likely
to give rise to a conflict of interest;

(b) if, or to the extent that, the other diiectors

'

are dlready aware of it, and for this
pqpose the other directors ire treated
as being aware of anything which they
ought reasonably to be atvare; or

(c) it

or to the extent that, it concerns teinns of
the director's service contract that have
been or are to be considered-
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(D

by

(iD

by a committee of the directors
appointed for the purpose under

a meeting

of the directors; or

the constitution of the company.
purpose of subsection (8)(b), the
other directors are treated as being aware of anything of
which they ought reasonably to be aware

(9) For the

(10)A director who contravenes this

section
commits an offence and is liable on conviction to a fine not
exceeding one million shillings.

154. (1) A director
?j:il:il::ff::,,""
writing.
in

declaration

of

who is required to make a
a notice to the other

interest shall give

directors.

(2) The director may give the notice in

copy form or, if the recipient has agreed to receive
electronic form, in an agreed electronic form.

(3) A notice required by subsection (l)

hard

it in

may be

given-

(a) by hand or by post; or
(b) if the recipient has agreed to receive such
notices by electronic means, by the agreed
electronic means.

(4) If a director

declares an interest by notice
given in accordance with this section-

(a)

the making of the declaration forms part of
the proceedings at the next meeting of the
directors after the notice is given; and

(b)

section 213 (minutes
directors) applies as

of

meetings of

if the declaration had

been made at that meeting.
Gencral notice to be
regarded as sufficient
declaration.

155. (l) A

general notice given in accordance with
this section is a sufficient declaration ofinterest in relation
to the matters to which it relates.

(2) A general notice is a notice given to the
directors of a company that the director giving the notice-

The Companies Bill, 20 I 4

(a)

'
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has an interest as a member, officer,
employee or otherwise in a specified
body corporate or firm and is to be
regarded as interested in any tansaction
or arrangement that may, after the date
of the notice, be made with that body
corporate or firm; or

(b)

is connected with a specified person, other
than a body corporate, and is to be
regarded as interested in any tansaction
or axrangement that may, after the date
of the notice, be made with that person

(3) A

general notice is not effective unless it
states the nature and extent of the director's interest in the
body corporate or firm or the nature of the director's
cohnection with the person.

(4) A general

notice is not effective

unless-

(a) it is given at a meeting of the directors; or
(b) the director takes reasonable steps to ensure
that the notice is brought to the
attention of the directors and read aloud
at the next meeting of the directors after
it is given.
Dcclaration of interest
in casc of company

with sole dircctor.

156 (l) If a declaration of interest under section
153 (duty to declare interest in existing transaction or
arrangement) is required of a sole director of a company
that is required to have more than one

(a)

director-

the company shall record the declaration in

writing;

(b)

the making of the declaration forms part of
the proceedings at the next meeting of
the directors after the noticc is given;
and

(c)

section 213 (minutes
directors) applies as

of

if

meetings of
the declaration

had been made at that meeting.

(2)

This section does not affect the operation of

12ds
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section 195 (contract
director).

with sole member who is also a

Division S-Transactions with directors requiring approval of
members

Definition of credit
transaction

for

purposes of Division

157. (l)

In this Division, "credit transaition" means
which one party (a creditor)-

5.tr transaction under

(a)

supplies any goods under a hire-purchase

agreement,

a

agreement or

conditional
retention

of

sale

title

agreement;

(b)

leases

or

hires goods

in

return for

periodical payments;

(c)

otherwise disposes supplies goods or
services on the terms that payment
(whether in a lump sum or by means of
periodical payments or otherwise) is to
be deferred;

(d)
(e)

(0

sells land on terms under which the buyer
will mortgage the land to the seller or a
third person;
leages land;

or

otherwise disposes of land on the terms
that payment (whether in a lump sum
or by means of periodical payments or
otherwise) is to be deferred.

(2) In subsection (1), a reference to the person
for whose benefit a credit tansaction is entered into is to
the person to whom gods, land or services are supplied,
sold, leased, hired or otherwise disposed of uhder the
transaction.

(3) In subsection (l)

(a)

and

(2>-

"conditional sale agreemenf' mearis a
contract or agreement under,which'a
buyer takes possession of goods but tho
title to the goods and the , right .tir

I
I
I
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with the sellEr

until the buyer has paid the full'
purchase price for the goods; and

(b)

"services" means anything other than
goods or land.

Defiiritionsofrcredit
purposes

158. (1)

For the purposes of this Division, a quasiorDivision s.loan is a transaction under which one party (a creditor)-

(a)

agrees to pay, or pays otherwise than in
accordance with an agreement, an amount
for another person (a borrower); or

(b)

reimburse, or reimburses
otherwise than in accordance with an
agreement, expenditure incurred by
another party for another person (also a
borrowerF

agrees

to

(i)

on terms that the borrower, or a third
person on the borrower's behalf, will
reimburse the creditor; or
(ii)
circumstances giving rise to a
liability on the borrower to reimburse
the creditor
(2) A reference in subsection (l) to the person
to whom a qirasi-loan is made is ,a reference to the
borrower.

in

(3) The liahilities of the borrower under a
quasi-loan include the liabilities of any person who has
agreed to reimburse the creditor on behalf of the borrower.
Directors' long-term
service contracts:
requirement of '
members' approval.

159. (l) This section applies to a contract under
whioh the employment of a. person ps a director of a
company is guaranteed-

(a)
(b)

with the company; or

if the person is the director of a holding
company-within the group that comprises
the company and its subsidiarigs,

for

a period.exceeding, or that could exceed,

(2')

A

two years.

company may not enter into such

a
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contract it has been approved-

(a) by

resolution

of the members of

the

company; and

(b) in the case of a director of a holding
company, by a resolution of the
members of that company.

(3) The guaranteed term

of a directorls employment

ls-(a) the period

(if

any) during which

the

director's employment-

'

(i)

is to continue, or could be continued,
otherwise than at the instance of the
company, whether under the original
contract or under a new contract
entered into under it; and

(ii)

cannot be terminated by the company.
by notice, or can be so terminated only
in specified circumstances; or

(b) in the case of

employment that can be
terminated by the company by notice-the
period of notice required to be given,-

or, in the case of employment having a period within
paragraph (a) and a period within paragraph (b), the
aggregate of those periods.

(.4) E more than six months before the end of
the guaranteed term of a dirgctor's employment, the
company enters into a fi.rther service contact, otherwise
than in accordance with a right conferred, by or under the
original contract, on the other parly to it, this section
applies ai'if there were added to the guaranteed tenn of
the new contract the unexpired period of the guaranteed
term of the original contact.

(5) A resolution approving a contract to which
this section applies may not be passed unless a
memorandum setting out the proposed contract is made

t29t
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available to members-

(a) in the case of a written resolution-by
being sent or submitted to every
eligible member at or before the time
at which the proposed resolution is sent
or submitted to member; or

(b)

case of a resolution at a meetingby being made available for inspection
by members of the company both-

in the

(i)

at the company's registered office for
not less than fourteen days ending with
the date of the meeting; and
(ii) at the meeting itself.
(6) An approval is not required to be given
under this section by the members of a body corporate

that-

(a)

is not a company registered under this Act;
or

(b) is a wholly-owned

subsidiary

of

another

body corporate.

(7) In this section, "employment" means any
employment under a director's service contract.
(8) If a company agrees to a,provision in the
in
contravention of this sectioncontract

(a)

the contract is void to the extent of the
contravention; and

(b)

the contract is. taken to include a term
entitling the company to terminate it at
any time by giving ieasonable notice.

Substantial propefty
transections:
requirement of
members' approval.

160. (1) A company may not enter into
arrangement under which-

(a)

an

a director of the.company or,of its holding
company, or a person connected witli such
a director, acquires or is to acquire from

the company (directly or indirectly)

a
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substantial non-cash asset; or

(b)

the cor,npany acquires or is to acquire a
substantial oon-cash asset (directly or
indirectly) from such a director or a person
so connected,

unless the arrangement has been approved by a resolution
of the members of the company or is conditlonal on such
an approval being obtained.

(2) If'the director or

connected person is.a'
director of the company's holding company or is a person
connected with such a director, the arrang€ment also needs
to have been approved by a resolution of the members of
the holding company or be conditional on such an
approval being obtained.

(3) A company is not subject to a liability only
because
section.

it has failed to obtain an approval required by this

(4) An approval is not required to be obtained
under " this section from the members of a body
cbrporate-

(a)

that is not a company registered undel this
Act; or

(b) that is a

wholly-owned subsidiary of

another body corporate.

(5) For the purposes of this section!

(a)

.

an arrangement involving more than one
non-cash asset; or

(b)

an arangement that is one of a

.

series

involving non-cash assets,

is to be teated as if it involved a non-cash asset of a value
'equal to the aggregate value of all the non-cash assets

involved in the arrangement, or the series.

(6)
so far as

This section does not apply to a transaction

it relates-

'
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(a) to

anything

t293

to which a

company

director

is entitled under

ofa
the

director's service contract; or

(b)

to payment for loss of office as defined in
section 182 (iiayments for loss of
office ).

(7)

For the purpose of this section, an asset is a
substantial non-cash asset ifits value-

(a)
(b)

exceeds ten per cent of the company's
asset value and is more than five
million shillings; or
exceeds ten

million shillings.

(8) For .the pu{pose
company's asset value at any time

of subsection (7), a
is-

(a) the value of the company's net assets
determined by reference to its most recent
statutory fina4cial statement; or

(b) if no such statement has been preparedthe amount

of the company's

called-up

share capital.

(8)-

(9)

For the purpose of subsection

(a)

a company's statutory financial statement
is its annual financial statement as
prepared in accordance with Part )OC; and

(b) its most recent statutory

financial
statpment is that in relatioq to which the
time for sending it to merirbers is most
recent.

'

(l0)Whether a non-cash asset is substantial for
the purposes of this section is to & determined as at the
timJ when relevant arrangement is entered into.
Eltception for
transactions with
mcmbcrs orolhcr
group companics.

161. An approval is not required to be obtained
under section 160 (substantial property transactions:
approvalF

requirement of members'
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(a)

for a ffansaction between a company and a
person as a member bf the company; or

(b)

for

a transaction

between-

(i) a holding company

and its wholly-

owned subsidiary; or

(ii) two wholly-owned subsidiaries of the
same holding company.
162. (1) This section applies to a company-

of

Exception in case
company in liquidation
or under
administration.

(a)

that is in liquidation, unless the liquidation
is a members' voluntary liquidation; or

(b)

that is under administration.

(2) An approval is not required to be obtained
under section

160-

(a)

from the members of a company to which
this section applies; or

(b) for an axrangement entered into by
company to which this section applies.
Exception for
transactions on
recognised investment
exchange.

a

'

163. (1) An approval is not required to be obtained
under section 160 (substantial properfy transactions:
requirement of members' approval) for a transaction on an
approved securities exchange that is effected by a director,
or a person connected with the director, through the
agency of a person who, in relation to the transaction, acts
as an independent broker.
(2) For the purposes of this section, "independent
broker" mgans a person who, independently of the director
or any person connected with the director, selects the
person with whom the transaction is to be effected.

hoperty transactions:
civil consequences of
conaavening section
160.

164. (l) An arrangement entered into by a company
contravention of section 160 (substantial property
transactions: requirement of members' approval) and any
transaction entered into iu accordance with the
arrangement (whether by the company or any other
person) is voidable at the instance of the company,
unless_

in

(a)

restitution of any money or other asset that
was the subject matter of the arrangement
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or transaction is no longer possible;

(b) the company has been indemnified in
accordance with this section by other
persons for the loss or damage suffered by

it; or

(c)

rights acquired in good faith, for valud and
without actual notice of the contravention
by a person who is not a ptrty to the
arrangement or transaction would be
affected by the avoidance.

(2) Whether or not the arrangement or any
such transaction has been avoided, each of the persons
specified in subsection (3) is liable(a) to aicount to the company for any gain
that the person has made (directly or

indirectly)

as a result of

the

arrangement or transaction; and

(b) jointly and severalty with any other person
so liable under this section, to
indemniff the company for any loss or
damage resulting from the arrangement

or transaction.
(3) The persons so liable
(a)

are-

any director of the cortrpany or of its
holding company with whom the
company entered into the arrangement
in contravention of section 160;

(b) any person with whom the company
entered into the arrangement in
contravention of that section who is
director
the
connected with
company or of its holding company;

a

(c)

of

the director of the company, or of its
holding company, with whom any such
person is connected; and

(d)

any other director of the company who
authorised the arrangement, or a
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transaction entered into in accordance
with such an zurangement.

(4)

Subsections
(5)
subsections
and (6).

(2) and (3) are subject to

(5) A director of a company, or of its holding
company, is not, in relation to an arrangement eniered into
by the company in contravention of section 160 wtth a
person connected with the director, liable because of
subsection (3Xc) if the director shows that all reasonable
steps were taken by the director to ensure that the
company did not contavene that section.

(6) A person so connected is not liable because
of subsection (3)(b) if the person shows that, a! the time
the arrangement was entered into, the person was unaware
relevant circumstances constituting the
contravention.

of the

A

is

(7)
not liable because. of
director
subsection (3Xd) if the director shows that, at the time the
arrangement was entered into, the director was unaware of
the relevant circumstances constituting the contravention.
(8) This section does not preclude

the

operation of any other enactment or rule of law under
which the arrangement or transaction could be questioned,
or any liability to Fe company could arise.
hopbrty nansactions:
cffcclpf subsequent
allirmation.

165. (l) If a transaction or arrangement is entered
into by a company in contravention of section 160
(substan-tial properly transactions: requirement of
members' approval) but; within a reasonable period, it is

(a)

in the case of a contravention of subsection
(1) of that section::by resolution of
the members of the company; and

(b)

in the case of a conhavention of subsection
(2) of that section-by resolution of
the members of the holding company,

,
.

.

.c

the transaction or arrangement can no loarger be avoided
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under section 164 (properlry transactions: civil
consequences of contravening section I 60).

(2) A period that exceeds three months is not a
reasonable period for the purposes of subsection (1).
l.oans to directors to

be

ipprovedbymembers.

1-4.A r/1
(1)\ AA company
^^*-^-.,
166'

nn+
may not'*arr

(a)

make a loan to a director of'the company
orof its holding company; or

(b)

give a guarantee or provide security in
connection with a loan made by any
person to such a director,

unless the transaction has been approved by a resolution
of the.members of the company.

If

is a

of

(2)
the director
director
the
company's holding company, the transaction also needs to
have been approved by a resolution of the grembers of the
holding cqmpany.
(3) A.resolution approving a tansaotion to
which this section applies can be passed only if a
memorandum setting out the matters referred to in
subsection (4) is made available to member#
(a) in the case of a written resolution-by
being sent or submitted to every
eligible member at or before the time
at which the proposed resolution is sint
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or submified to the memkr; or

O)

of a resolution at a meetingby being made available for inspection
by members ofthe company botf

in the

case

(i)

(a)

at the company's registered offrce
for not l6ss rhan fourteen days
ending with the day before the
dateof ttre meeting; and
at the meeiing itself.
The matters to be disclosed are-

(a)

the nature 6f the tansaction;

O)

the amount of the loan and the purpose for
which it isrequired; and

(c)

the exteirt of the company's liability under
any transaction connected with the

(iD

loan-

(5) An approval is irot required to be obtained
under this' section from the members of a body
corporati(a)

that is not a company registered under this

Acf;or
(b)

that

is a

ufiolly-own$ zubsidiary of

anofiherbody corporae

Qued-loauto
167. (l) This sestion applies to a company
Circctorr: rcquhreEt
ofrembcr'rywvd.
(a) apublic company; or
(b)

a

company assosiar€d

that

with a

is-

public

compmy.

Q) A

may

not-

(a)

company to ufiich this section applies

a guasiJoan to a direr/ror of the
compmy or of its holdini company; or

make

a gpfiffier- or provide

security in
connectitm with a guasiJoan madc by uy
personto sltch tditdor,

(b) gsve
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unless the tansaction has been approved by a resolution
of the members of the company.

is a

If

of

(3)
the director
director
the
company's holding company, the-tansaction also needs to
have been approved by a resolution of the members of the
holding company.
(4) A resolution approving a tansactiorr
referred to in subsection (2) can be passed only if a
memorandum setting out the maf;ers referred to in
subsection (5) is made available

tomembers-

(a) in the case of a written

resolution-4y
submitted to every
eligible member at or before the time

being sent

or

at which the proposed resolution is sent

or submitted to the member; or

(D) in the case of a resolution

at a meetingby being made available for inspection
by members ofthe company both-

(r)

at the company's registered 6ffice
for not less than fourteen days

ending with the date of 'the

(ir) *E*itffil-itserr.

(5)

The matters to be disclosed

(a)

the nature of the tansaction;

O)

the

(c7

the extent of the company's liability under
any tansaction connocted with the

are-

arnor.mt of the quasi-loan and the
purpose for which it is required; and

(6) tur

ffi:":T

not required to be obtained
rurdlf mis sectioq from the'members of a body corporatg

thqt-

(ri

is nqt a company registered'under this Act;

or

1300
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(b) is a wholly-owned

*Uriaiury of another

body corporate.
loins

orquaei-looas

pcrsous

to

colcctod witt

dirccors: rrquirrmcnt
of mcmbcrs'approval.

168.

(l) This section applies to a company that is(a) a public company; or
(b) a company associated with a public

company.

may

not;

:

(2) A company tb which this section applies

(a) make a loan or

quasi-loan to a person
connected with a director- of the
company or of its holding company; of

(b)

**""LffiHd'"1ffi1

Hxs;*
person

ffi*l*#il,ffiTlrffi

unless the tansaction has been upprorrd by a resolution
of the members of the company.

(3) If the connected person is a percon
holding
connected with a director of the company's
-have
been
compaqy, the tmnsaction also needs to

a.

approved by a resolution of the membtrs of the holding
company.

(4)

A resolution approving a tansaction

to

which this section applies can be passed only if a
memorandum setting out the matters referred to in
, srbwtion (5) ismade available to memberr
(a) ih -the case of a written resolution-by
being sent or zubmitted to every
eligible member at or before the time
at which the proposed resolution is sent

O)

in the

case

of a resolution at a meeting-
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by being made available for inspection
by memhs ofthe company botf

, (i)

at the company's registered office
for not less tban forrteen days
ending with the day before thc
date of the meeting; and
at the meeting itself.
The matters to be disclosed

. (ii)

(5)

(a)
(b)

ar*

oitt tansaction;
"
the amount of the loan or quasi-loan and
' the purpose for which it is required;
the nature

and

(c)

the extent of the company's liability under
any transaction connected with the
,loan or quasi-loan.

(6) An approval is not iequired to be obtained
under this section from the rnembers of a body corporate

that-

(a)

is not a company registered under this Act;
or

(b) is a wholly-owned

subsidiary

of another

body corporate.

169. (1) This section apllies to a company that is-

Credit tsansactions:
rcquircmcnt of
mcmbcrs' apprcval.

(a) a public company; or
(b) a company associated with a

public

compdxy.

(2) A company to which-this section

may

applies

not-

(a)

enter into a credit tansaction as creditbr
forttlre benefit of a director of the
company oE of its holding company;
'and a person connected with such a
director; or

(b)

a

hansaction involving the giving

of

a

1302
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guarantee or the provision of security
in connection with a credit transaction
entered into by a person for the benefit
person
such
director,
connected with such a director,'

of

a

or a

unless the tansaction has been approved by a resolution

of

the members of the company.

(3) If the director or connected person is a
director of its holding company or a person connected
with zuch a director, the transaction also needs to have
been approved by a resolution of the members of the

holding company.

(4)

A resolution approving a transaction to

which this section applies can be passed only if a
memorandum setting out the matters referred to in
subsection (5) is made available to members(a) in the case of a written resolution-by
being sent or submitted to every
eligible member at or before the time
at wtrich the proposed resolution is sent

or submitted to him;

(b)

in the case of a resolution at a meeting.by being made available for inspection
by members of the company

both-

(i)

(5)

at the company's registered offrce
for not less than fourteen days
ending with'the day before the
date of the meeting; and
atthe meeting itself.
The matters to be disclosed are-

(a)

the nature of the tansaction;

(b)

the value of the creAit transaction arlU the
purpose for which the lantl, goods or
seryices sold or otherwise disposed of,
leased, hired or supplied under the
crediit transaction are. require d; and

(o,

the extent of the eompany's liability rurder
any fiansaction connec'ted witlt the

(iD
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credit ffinsaction.

(6) An approval is not requircd to be obtained
under this section from the membrs of a body corporate

that-

(a)

is not a company registered rmder this Act;

or

O)

is a wholly-owned zubsidiary of

another

body corporate.

Rclatcd arrangcmens:
rcquircmcnt of
rncmbcrs' epproval.

170. (l) A company

G)

participate

whicF
(i)

notin an arrangement under

may

another person enters into a
transaction that, if it had been
entered into by the company,
uould have required approval
rmder this Act; and

(ii)

O)

in

accordance with
the arrangemen! obtains a benefit
from the company or a body
corporate associated with it; and

that person"

arrange for the assignment to it, or
assumption by it, of any rights,
obligations or liabilities under a
transactioo that, if it had been ente,red
into by the company, would have
required such an approval,

unless the arrangement has been approved by a resolution
of the members of the coinpany.

If

the \director or connected person for
wtrom the tansaction is entered into is a diiector of its
holding company'or a person connected with nrch a
director,'the alrangement also nds to have been
approved by a resolution of the members of the holding

(2)

company.

(3) 4 rcsolution approving an arrangement to

t304
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which this section applies can be passed only if a
memorandum setting out the matters referred to in
-subsection (4) is made available to members-

(a) in the case of a written resolution-by

to

being sent or. submitted

every
eligible member at or before the time
at which the proposed resolution is sent
or submitted to him;

(b)

in the case of a resolution at a meetingby being made available for inspection
by members of the company

both-

for not less than fourteen days

)
(ii)

snding with the day before the
date of the meeting; and
at the meeting itself.

are-

(4)

The matters to be disclosed

(a)

the matters that would have to be disclosed

*l,*
:1'Tr:"tf*"1,f '::*Tf3fl
arrangement relates;

(b) the nature of the arangement; and
(c) the

ffi.,L"*?jJJ;l'H'

;I1H,#*';

connected with it.

(5) An

approval is not required to be obtained
undef this section from the members of a body corporate

that-

-

(a)

is not a company registered under this Act;

(b)

is a wholly-owncd subsidiary pf

another

body corporate.

(6) In determining for the purpbses of this
whether
a transaction is one'that would havd
sectton
rdquired @proval under section 166,167,168 or 169 if it
had been €ntered into by the company, the transaction is
taken F have been entered into on the date of the
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ilTangement.

Erception for
cxpenditure on
company business.

l7l. (l) An approval is not required under section
166, 167,168 or 169 for anything done by a comp;ny-

(a)

to provide a director of the company or of
its holding company, or a person
connected with any such director, with
funds to meet expenditure incurred or
to be incurred by the

(i)

director-

for the purposes of the company;

(ii)

and

for the purpose of enabling the
director properly to perform the
directorls duties as an officer of
the company; and

O) to

(2) This section
to enter into a tansaction if

(a)
(b)

to

enable 4ny such person

avoid

incurring such expenditure.
does not authorise a company
the aggregate

of-

the value of the transaction; and
the value of any other relevant transactioris
or arrangements,

exceeds ten.million shillings.
Exception for
expenditure on
defending proccedings
ctc,

(l)

An approval is not required *der section
166,167,168 or 169 for anything done by a company-

172.

(a)

to provide a direotor of the company or of
its holding company with funds to
be
r4eet expenditure incttrred or io
c
incwredby the

director-

(i)

in defen{ing any criminal.^or civil.
proceedings in conneotio[ wilh
any alleged negfligen.qe, default,
breach of duty or breAch of tnrst
by the director in relation to the

ebmpany

or an

associated

1306
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(ii)

l!

ffT3#Ii,.Tf with an application
for relief; or

(b) to

enable any such director

to

avoid

incurring such expenditure,

if it is done

on the terms prescribed by subsection (2).

(2)

The terrrs prescribed

(a)

that the loan is to be repaid, or any liability
of the company iricurred under any
hansaction connected with the thing
done is to be discharged,

are-

if-

(i)

the director is convicted in the

(ii)

judgment

(iii)

the Court refuses to grant

proceedings;

is given against the

director in the proceedings; and
.."the

director relief on the application;
and

(b)

that

it is to be so repaid or discharged not
later thar+

(i)

the date on which the conviction
becomes final;
(ii) the.date on which the judgment
becomes final; or
(iii) the ddte on which the refusal of
relief becbmei final.
(3) The reference in subsection (l)(a)(ii) to an
application for relief is to an application for relief under-

(a)

section 436 (3) and (a) in the case of
acquisition of shares by an innocent
nominee; or

(b)

section 1019

in the case of

honest and-

reasonable conduct.

Exccption f6r
cxpcndinuc in
connoction with
rr3utitory action or

'An

173.
approval is not required turder section 166,
167, 168 or 169 for anything done by a compariy-
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(a)

invcstigation,
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to provide a director of the company or of
its holding company with funds to
meet expenditure incurred or to be
incurred by the director in defending

himself-

(i)

in an investigation by a regulatory
authority; arid

(ii)

against action proposed

to be

taken by a regulatory authority,

in

connection

with any

alleged
duty or

negligence, default, breach of
breach of 'trust by the director in

relation

to the company or' an

associated company; and

O) to enable any such director to avoid
incurring such expenditure.

Exccptions for minor
and busincss
transactions,

t74

(1) An approval is not required under spction
166, 167, or 168 for a company to make a loan or quasiloan, or to give a guarantee or provide security in
connection with a loan or quasi-loaq if the aggregate of-.

(a)
(b)

the v.alue of the tansaction; and
the value of any other relevant transactions
or arrangements,

does not exceed one

million shillings.

(2) An approval is not required under section
169 for a company to enter into a credit transaclion, or to
give a guarantee or provide security in connection with a
credit transaction, if the aggregate

of-

(a)

.
(b)

the value of the tansaction, that is, of the
credjt transaction, guarantee or
security; and
the value of any other relevant tansactions
or affangements,

does not exceed seven million five hundred thousand
shillings.
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(3) An approval is not required under

section
150 for a company to enter into a credit tansaction, or to
give a gunrantee or provide security in connection with a
credit tansaction-if-

(a) the transaction is

entered into by fte
companJ in the ordinary course of the
company's business; and

(!)

'

the value of the tansaction is not greater,
and the terms on which it is entered
into are not more favourable, than it is
reasonable to expect the company
would have offered to, or in respect of,
aperson of the same financial standing
but unconnected with the company.

(l)

An approval is not required under section

'

Exccptions for inragroup transactions,

175.

.

166,167 or 168

for-

(a)

.the making of a loan or quasi-loan
associated body corporate; and

O)

the giving of a guarantee or provision of
security in connection with a loan or
quasi-loan made td an associated body

to

an

corporate.

(2) An

approval is not required under section

169(a)

to enter into a credit tansbction as creditor
for the benefit of an associated body
cgrporate; and

(b)

to give a guarantee or provide security in
.connection with a credit transaction
entered into by any person for the
benefit of an as3ociated body,
corporate.

176,. (l) An approval is not required under section
rc6, rc1 or 168 for the making of a loan or quasi-loan, or
the giving of a guarantee or provision of secUrity in

Exccptionsformoncvrcndingcompanics'
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connection with a loan or quasi-loan, by a money-lending
oompany if--

(a)

the tansaction, that is, the loan, quasiloan, guarantee or securitl, is entered
into by the company in the ordinary
course of the company's business; and

(b)

the value of the tansaction is not greater,
and its terms are not more favourable,
than
is reasonable to. expect the
company would have offered to a
person of the same financial standing
but unconnected with the company.

it

@ A connpany is a money lending company
for the purpose of subsectiop (l) if its ordinary business
comprises or includes making loans or quasi-loans, or
giving guirantees or providing sectrity in connection with
loans or qtrasiJoans.

(3)

The condition specified in subsection (1)(b)
does not of itself prevent a company ltom making a home

loae

(a) to a director of the company or of its
(b)

'

holding company; and
to an employee of the company,

if the company normally makes loans of that description
to its employees and the terms of the loan are no more
favotlebll than *rose on which it normally makes such
loaris.

(4) For the purposes of

subsection (3), "home

loan?xroans-

(a)
\
tr\

a loan made for the purposgof facilitating
the purchase, for use {s the only or
main residence of the person to whom
the loan is made, of the whole or part

of any dwelling-house together with
any land to be occupied and enjoyed
with iU

(b)

a loan made

for the purpose of improving a
Jrt'

The Companies Bill, 201 4

1310

dwelling-house or part of a dwellinghouse so used or any land occupied
and enjoyed wittr it; and

(c)
Other relevant

tansactions or
arrangements.

in substitution for a loan made
for the purpose ofparagraph (a) or (b).

a loan made

177. (l) This section has effect for determining
what are 'bther relevant tansactions or arrangements" for
the purposes of an'exception to section 166, 167, 168 or
169.

(2) In

subsections (3) to (6), "the relevant
exception" means the exception for the purposes'of which
that exception is to be determined.

(3) Other relevant transactions or arrangements
previously
those
are.
entered into, or entered into at the
same time as the transaction or trrangement in relation to
which the conditions set out in subsections (4) to (6) are
satisfied.
(4) If the transaction or arangement is entered

(a) for a director

inte

or the company entering into

it; and

(b) for a

person connected vyith such

a

director,
the conditions are that the transaction or arrangement was
entered,into for that director, or a person connected with
the director, because of the relevant exception by that
company or by hny of its subsidiaries.

inte

(5) If the fiansaction or arrangement

(a)

is entered

for a director of the holding company of
the company that enters into it; and

(b) arUlrrlllon

connected with".,cuch a

the conditions are that the hansaption or arrangement was
(or is) entettd into for that director, or person connected
I*

t3l1
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\

with the director, because of the relevant exception by the
holding company or by any of its subsidiaries.

(6) A

transaction or arrangement entered into
by a company that at the time it was entered

(a)

intr-

.

was a subsidiary of the company entering
into the transaction or arrangement;
and

(b) was a

zubsidiary of that company's

holding company,
rs not a relevant tansaction or arangement

il

at the time
the question arises whether the relevant transaction or
arangement is within a relevant exception, it is no longer
such a subsidiary.
Thcvalwof'
tnnractions ard
arilrgomcntt.

178. (1)

(a)

For the purposes of this

Division-

the value ofa transaction or arrangement is
to be deterrrined in accordance with
zubsections (2) to (7); nd

t3L2
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(b)

.

the value of any other relevant transaction
or arrangement is taken to be the value
so determined reduced by the amount
(if any) by which the liabilities of the
person for whom the tansaction or
arrangement was made have been
reduced.

(2) The value of a loan is the

amount

of its

principal.

(3)

The value of a quasi-loan is the amount, or
maximum amount, that the person to whom the quasi-loan
is made is liable to reimburse the creditor.

that

(a) The value of a credit transaction is the price
it is reasonable to expect could be obtained for the

goods, servicbs or land to which the transaction relates

if'

they had been supplied (at the time the transaction is
entered into) in the ordinary course of business and on the
same terms (apart from price) as they have been supplied,
or are to be supplied, under thb relbvant transaction.

(5)

The value of a guarantee or security is the
arnount guaranteed or secured.

(6) The value of an arrangement to which
section 170 (related arrangements requiring members'
approval) applies is the value of the tansaction to which

. (l)'If; for whatever reason, the value of a

arrangement is not capable of being
expressed as a specific amount of money, its value is taken
to exceed five million shillings.

transaction

or

l

Theperconforwhoma

";t;;;iir

enrcred

l7g.

For the purposes of this Division, the person
for whom a tansaction or arrangement is entered into is-

(a) in the case of a loan or quasi-loan-the

,

person to whom

it i3 made;

(b) in the case of a credit transaction--the

-

person to whom goods, land or
services are . supplied, sold, hired.
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l3

leased or otherwise disposed

l3

of under

the transaction;

(c)

in the case of a guarantee or security-the
person for whom the transaction is
made in connection with which the
guarantee or security is entered into;
and

(d) in the case of an arrangement within

section 170 (related arrangements
requiring members' approval)-the
person for whom the transaction is

'

made to which the arrangement relates.

Loans etc.: civil
consequences

contravention.

for

180, (1) Ihis section applies to a transaction or
iurangement entered into by a company in contravention
ofsection L66,167,168 or 169.
(2) A transaction or arrangement to which this
section applies is voidable on the initiative of the
company,

unless-

(a)

restitution

*"*ffj::l-;x*.' T' m

transaction or alrangement is no longer
possible;

(b)

(c)

the company has been indemnified for any
loss or damage resulting from the
transaction or flTangement; and

"r$ff;#redjn

eood

?:,kjt'Tl""

t:

contravention by a person who is not a

'ff.'is?ffir;I",il"T#ffi
(3) Whether

or not tfr"

arrhngement has been avoided, each
specified in subsection (4)-

(a)

ff:r*'

transaction or

of the persons

is liable to account to the company for any
gain that ilre person has made directly
or indirectly by the transaction or

t3t4
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arrangement; and

(b)

is jointly and severally liable with any
other person so liable under this
section, to indemnify the company for
any loss or damage resulting from the"
transaction or arrangement.

(4) The persons so liable are as follows:
(a)

any director of the company or of its
holding company with whom the
company entered into the transaction
arrangement in contravention
section 166,167,169 or 170;

or

of

(b) any person with whom the company
entered into the transaction or
arrangement in contravention of any'of
those sections who is connected with a
director of the company orilf its
holding company;

(c)

the director of the company or its holding
company with whom any such person
is connected;

(d)

any other director of the company who

authorised the transaction

or

arrangement.

(5)

Subsections

(3) and (4) are subject

to

subsections (6) and (8).

(6) If

a company has entered into a transaction
with a person connected with a director of the company, or
with a director of its holding company, in contravention of
section 168, 169 or 170, the director is not liable because

subsection (4)(c) if the director establishes that all
practicable steps were taken to secure the company's
compliance with the section concerned.

of

to-

(7)

Subsection (8) applies

(a)

a person referred to in subsection (a)@);
and

l3l5
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(b)

a

director referred to in subsection (4)(d).

(8) A

person to whom this subsection applies
subsection(4)
the person
establishes that, at the time the transaction or arrangement
was entered into, the person was not aware, and had no
reason to be aware, of the circumstances that constifuted
the contravention.

if

is not liable because of

(9) This section does not preclude the
operation of any other enactment or rule of law as a result
of which a transaction or arrangement to which this
section applies could be questioned, or a company
involved in the transaction or arrangement could become
liable.
l'oansetc':effectof 181. If a transaction or arrangement is entered into
subseouent affi rmation.
by a cornpany in contravention of section 166, 167, 168,
169 or 170 (requirement of members' approval for loans
etc.) but, within a reasonable period, it is ratified-

(a) in the case of a contrayention of the

for a resolution of the
members of 'the company-by a
resolution of the members of the

requirement

company; and

(b) in the case of a contravention of

the
the

requirement for a resolution of
members of the company's holding

company-by

a

resolution

of

the

members of the holding company,

the triinsaction or arrangement can no longer be avoided
under section 180' (loans etc.: civil ionsequences for
contravention).

Division 6-Payments for loss of office
Pavmcntsforlossof 7s2. (1)

In this Division,

"payment

for loss of

l3l6
office.
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office" means a payment made to a director or past director
of a company-

(a)

as compensation for loss

of office as a

director of the company;

(b)

as compensation for loss, while a director
of the company or in connection with
ceasing io hold office as such, of--

(i)

any other office or employment in
connection with the management
of the affairs of the company; and
any office or employment in
connection with the management
of the affairs of a subsidiary
undertaking of the company;

(i0

(c)

as consideration in connection with the
director's retirement from office as
such; or

(d)

as consideration for or in connection with
the director's retirement or ceasing to
hold office as such, from-

(i)

any other nffice or employment in
connection with the management
of the affairs of the company; and
any office (as director or

(ii)

otherwise)

or

employment in
connection with the management
of the affairs of any subsidiar
undertaking of the company.

(2)

Divisionreference to

In this

(a) a

compensation

include

consideration
otherwise than in cash; and

(b) a

reference

to a

and
benefits

payment has

a

corresponding meaning.

(3)

For the purposes of this

(a)

a payment to a person connected with

Divisiona

director; or

I

t3t7
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(b)

a payment to any person at the direction of,

or for the benefit ofl, a director or

a

person connected with the director,

is taken to be a payment to the director.

(4) A reference

in this Division to a payment by

a person includes a payment by another person at
direction of, or on behalf of the first-mentioned person.

the

183. (1) This section applies if, in connection with a
l.ffiH::'*:il:|;
'ffi"".
transfer of the kind referred to in section 185 or 186

in connection with transfer of undertaking,
property or shares), a director of the company(payment

(a)
(b)

is to cease to hold office; and
is to cease to be the

(i)

holder-

of any other office or employment

in

connection with

management of the affairs
company; and

(ii)

of

the
the

of any office or

employment in
connection with the management
of the affairs of any subsidiary
undertaking of the company.
in connection with any such transfer-

(2)

If

(a)

the price to be paid to the director for
shares in the cornpany held by the
director is in excess of the price that
could at the time have been obtained bv
other holders of similar shares: antl

(b)

any valuable consideration is given i,'
director by a person other tlr;r:
company,

the excess, or the money value of the considentl: taken for the purposes of those sections to be a 1.,' .,it
for loss of office.

l3l8
Members' approval
required for payment
by company.
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loss

184. (l) A company may not make a payment for
of office to a director of the company unless the

payment has been approved by a resolution of the members
of the company.

(2) A

company may not make a payment for
loss of office to a director of its holding company unless
the payment has been approved by a resolution of the
members of the company and each of the companies that
are associated with it.

(3) A resolution

approving a payment to which
this
only if a memorandum
setting out particulars of the proposed payment (including
the amount) is made available to the members of the
company whose approval is soughtsection applies can be passed

(a) in the case of a written resolution-by
, being sent or submitted to every

eligible member at or before the time at
which the proposed resolution is sent or
submitted to the director;

(b)

in the case of a resolution at a meeting-by
being made available for inspection by
the members

(i)

both-

at the company's registered office

for not less than fourteen days
ending' with the date of the
meeting; and
(ii)
at the meeting itself.
(a) An approval is not required to be obtaineo
under this section from the members of a body corporate

that-

(a)

is not a company registered under this Act;
or

(b) is a wholly-owned subsidiary of another
body corporate.
Members'approval
required for payment

i;

i;;;;;,r;;,,r,

transfer

of

r85. (l)

A person may not make a payment for loss
of office to a director of a company in connection with the

l3l9
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undertaking etc.

transfer of the whole or any part of the undertaking or
property of the company unless the payment has been
approved by a resolution of the members of the company.

(2) A person may not rnake a payment for

loss
office to a director of a company in connection with the

of
transfer of the whole or any part of the undertaking or
property of a subsidiary of the company, unless the
payment has been approved by a resolution of the members
of each of the companies.

(3) A resolution approving a payment to which
this section applies can be passed only if a memorandum
setting out particulars of the proposed payment (including
its amount) is made available to the members of the
company whose approval is sought-

(a) in the case of a 'aryitten resolution-by
being sent or submitted to every
eligible member at or before the time at
which the proposed resolution is sent or
slibmitted to the director;

(b)

in the case of a resolution at a meeting-by
being made available for inspection by
the members

(i)

both-

at the company's registered office

for not less than fourteen days
ending with the day before the date
of the meeting; and
(ii)
at the meeting itself.
(4) An approval is not required to be obtained
under this section from the members of a body corporate

that-

(a)

is not a company registered under this Act;
or

(b) is a wholly-owned

subsidiary

of

another

body corporate.

(5)

A payment made in accordance with an

arrangement-

(a)

entered into as part of the agreement for the
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relevant transfer, or within one year
before or two years after the date on
which that agreement is entered into;
and

(b)

to which the company whose undertaking
or property is transferred, or any person
to whom the transfer is made, is privy,

is presumed, except in so far as the contrary is shown, to
be a payment to which this section applies
Memben'approval
required for payment
in connection with
share transfer.

(1) A person may not make a payment for loss
of office to a director of a company in connection with a

_ 186.

transfer of shares in the company, or in a subsidiary of the
company, resulting from a takeover bid. unless the
payment has been approved by a resolution of the relevant
shareholders.

(2) The relevant shareholders are the holders of
the shares to which the bid relates and any holders of
shares of the same class as any of those shares.

(3) A resolution approving

a payment to which

this section applies can be passed only if a memorandum
setting out particulars of the proposed payment (including
its amouflt) is made available to the members of the

soughtin the case of a written resolution-by
being sent or submitted to every

company whose approval is

(a)

eligible member at or before the time at
which the proposed resolution is sent or
submitted to the director;

(b)

in the case of a resolution at a meeting-by
being made available for inspection by
the members
(D

both-

at the company's registered office for
not less than fourteen days ending with
the day before the date of the meeting;
and

(iD at the meeting itself.

I
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(4) Neither the person making the offer, nor
any associate of that person, is entitled to vote on the
resolution,

(a)

but-

if the resolution is proposed as a written
resolution, they are entitled (if they would
otherwise be so entitled) to be sent a copy of it;
and

(b) at any meeting to consider the resolution they
are entitled, if they would otherwise be so
entitled, to be given notice of the meeting, to
attend and speak and ifpresent, either in person
or by proxy, to count towards the quorum.
(5) If at a meeting to consider the resolution a
quorum is not present, and after the meeting has been
adjourned to a later date a quorum is again not present, the
payment is, for the purposes of this section, taken to have
been approved.

(6) An approval is not required to be obtained
under this section from shareholders in a body corporate

that-

(a)

is not a company registered under this Act;
or

(b) is a wholly-owned

subsidiary

of

another.

body corporatg.

(7) A, payment made

in

accordance

with

an

arrangement(a)

entered into as part of the agreement tbr the

relevant transfer and within one year
before or two years afiter the date that
agreement is entered into; and

(b)

to which the company whose shares are the
subject of the bid, or any person to
whom the transfer is made, is privy,

is presumed, except in so far as the'contrary is shown, to
bda payment to which this section applies

I
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3.::o-t:::,1"1,-^,^-_- 187. (1) An approval is not required under section
- 184, 185 or 186 for a payment made in good faithoriegal obligation.
Davments ln dlscharse

etc.

(a) in discharge of an existing legal obligation;
(b) as damages for breach of such an
obligation;

(c) in

settling

or

compromising any claim

arising in connection with

termination

the

of a person's office or

employment; or

(d)

as a pension for past services.

(2) In relation to a payment referred to in
section 184 (members' approval required for payment by
company), an existing legal obligation is an obligation of
the company, or any body corporate associated with it, that
was not entered into in connection with, or in consequence
of, the event giving rise to the payment for loss of office.
(3) In relation to a payment to which either-

(a)

section 185 (members' approval required
for payment in connection with transfer
of undertaking etc); or

(b)

section 186 (members' approval required
for payment in connection with share
transfer),

applies, an existing legal obligation is an obligation of the
person making the payment that was not entered into for
the purposes of, in connection with or in consequence of,
the relevant transfer.

(a) In the case of a payment-

(a)

to which both section 184 and section 185
apply; or

(b)

to which both section 184 and section 186
apply,

subsection (2) applies and not subsection (3).

(5)

A

payment part

of

which

is

within

1

i
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subsection (i) applies and part of which is not is to be
treated as if the parts were separate payments.

Exception for small
payments.

188. (1) An approval is not required under section
184, 185 or I 86

if-

(a) the relevant payment is

made by the
company or any of its subsidiaries; and

(b) the amount or value of the payment,
together with the amount or value of
any other relevant payments, does not
exceed thirty thousand shilli.ngs.

(2) For the

purpose of subsection (1), "other
relevant payments" are payments for loss of office in
relation to which the relevant conditions are satisfied.

(3) If

the payment is one to which section 184
applies, the relevant conditions are that thq other payment
was or is paid-

(a) by the company

making the relevant

payment or any of its subsidiaries;

(b) to the director to whom that payment is
made; and

(c)

in connection with the same eyent.

(4) If the payment is one to which section 185
or 186 applies, the conditions are that the other payment
was, or is, paid in connection with the same transfer(a) to the director to whom the relevant
payment was made; and

(b)

by the company making that payment or
any of its subsidiaries.

Payments made

without approval:

civil consequences,

189. (l) If a payment is made in contravention of
section 184 (members' approval required for payment by

company)-

(a)

the payment is held by the recipient on trust
for the company making the payment;
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and

(b)

any director who authorised the payment is
jointly and severally liable to indemnify
the company that made the payment for
any loss resulting from it.

(2) If a payment is made in contravention of
section 185 (members' approval required for payment in
connection with transfer of undertaking etc), the payment
is held by the recipient on trust for'the company whose
undertaking or property is or is proposed to be transferred.
(3) tf a payment is made in contravention of
section 186 (members' approval required for payment in
connection with share transfer),

(a)

the payment is held by the recipient on trust

for persons who have sold their
as a result

(b)

shares

of the offer made; and

the expenses incurred by the recipient in
distributing the amount of the payment
among those persons are to be borne by
the director and not retained out of that
amount.

(4) If a payment contravenes section 184 and
section 185, subsection (2) applies instead of subsection

(l).

(5) If a payment

contravenes section 184 and
section 186, subsection (3) applies instead of subsection
(l), unless the Court directs otherwise

Approval by

written

resolution: accidental

failure to send

190. (1) If-

memorandum.

(a)

approval under this Division is sought by
written resolution; and

(b) a

memorandum

is required under this

to be sent or submitted to
every eligible member before the
Division

resolution is passed,
an accidental failure to send or submit the memorandum to
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one or more members is to be disregarded for the purpose
of determining whether the requirement has been satisfied.

(2)

Subsection
company's articles.

What happens if
approval is required
under more than one
provision.

(1) has effect subject to

the

191. (1) An

approval may be required under more
than one section of this Division.

(2) It an approval is required under more than
one section of this Division, the company shall comply
with each applicable section.

(3) Subsection (2) does not require a separate
resolution for the pulposes of each provision.
(4) If a- company fails to comply with
subsection (2), the company, and each officer of the
company who is in default, commit an offence and on
conviction axe each liable to a fine not exceeding five
hundred thousand shillings.

Division 7-Requirements with respect to directors' service
contracts

Directors'service 192. (1) For the purposes of this Division, a contract
contracts,
is a director's service contract if it is a contract under

which(a) a director of a company undertakes personally
to perform services (as director or otherwise)
for the company, or for a subsidiary of the
company; or
(b) services (as director or otherwise) that a director
of a company undertakes personally to perform
are made available by a third parly to the
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company, or to a subsidiary of the company.

(2) The provisions of this Part relating

to
directors' service contracts apply to the terms of a person's
appointment as a director of a company and are not
restricted to contracts for the performance of services
outside the scope of the ordinary duties of a director.
Company to keep .
copy of conract or
memorandum of
terms available for
inspection.

193. (1) A company shall keep available for
inspection--

(a)

a copy of each director's service contract
with the company or with a subsidiary
of the company; or

(b) if the contract is not in writing-a written
memorandum setting out the terms
the contract.

of

(2) Except in so far as the regulations otherwise
provide, the company shall keep the copy or memorandum
available for inspection at the company' s registered .office.

(3) The company shall retain the copy

or
memorandum for not less than one year from the date of
termination or expiry of the relevant contract and shall keep
it available for inspection during that period.

(4) If a company fails to comply with

a

requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding two
hundred thousand shillings.

'

(5) If, after a company or any of its offrcers

is
convicted of an offence under subsection (4), the company
continues to fall to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillirlgs for each such'
offence.

(6) This section applies to a variation of a
director's service contract as it applies to the original
contract.

t3n
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Right of member to
inspect and to obtain
copy of
memorandum.

194. (1) This section applies to a company that is
required to keep a copy or memorandum available in
accordance with section 193 (copy of contract or
memorandum of terms to be available for inspection).

(2) A

company to which this section applies
shall, on being requested to do so by a member of the
company, make the copy or memorandum available for
inspection by the member without charge.

(3) A company to which this section applies
shall, within seven days after being requested to do so by a
member of the company, provide the member with a copy
of the relevant copy or memorandum, subject to payment of
the prescribed fee (if any).
(4) If the company fails without

reasonable

with a request made under subsection (2)
(3),
the company, and each officer of the company who
or
is in default, commit and offence and on conviction are
each liable to a fine not exceeding five hundred thousand
excuse to comply

shillings.

(5) It after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to comply with the relevant request, the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.
(6) If a company refuses to allow an inspection
as requested under subsection (2), or to provide a copy of
the copy or memorandum requested under subsection (3),
the Court may, on the application of a person affected by
the refusal, make an order compelling the company to
allow an immediate inspection of that copy or
memorandum, or to provide that person with a copy of it.

Division 7-Contracts with sole directors
Contract with sole
mcmber who is also a
director.

les.

(1)

rf--

1328

The Companies Bill, 2014

(a)

a limited company having only one member
enters into a contract with the sole

member;

(b)

the sole member is also a director of the
company; and

(c) the contract is not entered into in
ordinary course

of the

the
company's

business.

the company shall, unless the contract is in writing, ensure
that the contract complies with subsection (2).

(2) A contract complies with this
either-

subsection

if

.the terms are

(a)
(b)

set out

in a written memorandum; or

recorded in the minutes of the first meeting
the directors
the company
following the making of the contact.

of

of

If

(3) a company fails to comply with this
section, the company and the director commit an offence
and on conviction are each liable to a fine not exceeding
two hundred thousand shillings.
(4) Failure to comply with this section in
relation to a contract does not affect the validity of the

contract.

ll

(5) This section does not affect the operation of
any other enactment or rule of law applying to contracts
between a company and a director of the company.

LDirectors' Iiabilities
196. (l) This section applies

Division
Provisions protecting
directors from

liability.

to the following

provisiots-

(a) a provision of a company's constitution;
(b) a provision of any 'contact, scheme or
arrangement to which the company or a
related company is a parly;

(c)

a

provision of any other document of a class
prescribed by the regulations for the
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purposes of this section.

(2)

A

provision that purports

to

exempt

a

director of a company, to any extent, from any liability that
would otherwise attach to the director in connection with
any negligence, default, breach ofduty or breach oftrust in
relation to the company is void.

(3) A provision by which a company

provides
(directly or indirectly) an indemnity for a director of the
company, or of an associated company, against a liability
attaching to the director in connection with any negligence,
default, breach of duty or breach of trust in relation to the
company concerned is void, except as permitted under this

Act.
Provision of
insurance not
Prevented.

197. Section 196(3) does not prevent a company
from purchasing and maintaining insurance against any
liability specified in that subsection for a director of the
company or a director of an associated company.

Qualifying third
party indemnity
provision not
affected.

'

198. (1) Section 196(3) does not apply

to

a

qualifying third party indemnity provisien.

(2) In this section, "third party indemnity
provision", in relation to a director, means provision for
indemnity against liability incurred by the director to a
person other than the company or an associated company.

(3) A third party indemnity provision is void to
the extent that it provides an indemnity against-

(a)

a

liability of the director to pay-

(i)

a fine imposed in criminal proceedings;
or
(ii) an amount payable to a rggulatory.
authority as a penalty in respect of noncompliance with a requirement of a
regulatory nature; or

(b)

i

I
I
I

I

l
I

l'
I
i

a

liability incurred by the director-

(i) in

defending criminal proceedings in
which the director is convicted; or
(ii) in defending civil proceedings brought
by the company, or an associated,'

I
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company, in which judgment is given
against the director.
(4) The reference in subsection (3Xb) to a
conviction or judgment is a reference to the final decision
in the proceedings.

(4)-

(5)

For purpose ofsubsection

(a)

a conviction or judgment becomes

(i) if not appealed against-at

the end of

the period for bringing an appeal; or
if appealed against-at the time when
the appeal, or any further appeal, is
disposed of; and

(ii)

.
(b)

final-

an appeal is disposed

of-

if it is determined and the period for
bringing any further appeal has ended;

(D

and

(ii) if it is abandoned or otherwise ceases to
have effect.
Directors to disclose

qualifying indemnity
provision in
directors' report.

lgg. (l) In this

section, "qualiffing indemnity

provision" means-

(a)

a

qualiffing third party indemnity provision;

and

(b) a

qualifuing pension scheme indemnity

provision.

(2) If, when a directors' report is approved, r
qualiffing indemnity provision (whether made by tht
company or otherwise) has effect for the benefit of one or
more directors of the company, the directors shall state in
the report that the provision has effect.

(3) If, at any time during the financial

year to
which a directors' report relates, a qualiffing indemnity
provision had effect for the benefit of one or more persons
who were then directors of the company, the directors sJrall
state in the report that the provision had effect at that time.

(4) If, when a directors' report is approved,
qualifuing indemnity provision made by the

a
company has
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of one or more directors of an
associated company, the directors shall state in the report
that the provision has eff-ect.
effect for the benefit

(5) If, at any time during the financial

year to
which a directors' report relates, a qualifying indemnity
provision had effect for the benefit of one or more persons
who were then directors of an associated company, the
directors shall state in the report that the provision had
eft'ect at that time.
Copl' of qualify'ing
indemnrtl. provision
to bc alailable for
i nspcction.

200. (1) This section has effect if a qualifying
indemnity provision is made for a director of a company
and-

(a)

to the company (whether the
provision is made by the company or by
an associated company); and

applies

(b)'"::#il;::i,i:#il1:,:',#
"T;"0'#;:o

(2)

Except in so far as the regulations otherwise
providb, the company, or each of the companies concerned,
shall keep available for inspection at its registered office-

(a) a

copy. of "the qualifuing indemnity
.
provlslon; or

(b) if the provision is not in writing, a written
memorandum setting out its terms.

(3) A company to which this section applies
shall retain the copy or mernorandum for at least one year
fiom the date of termination or expiry of the relevant
provision and shall keep il available for inspection during
that period.

(4) If a company

fails to cornply with subsection
(2) or (3). the company, and each officer of the company
who is in default commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to comply with the requirement referred to
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in subsection (2) or (3), the cornpany, and each officer of
the company who is in default, commit a further offence on
each day on which the failure continues and on conviction
are each liable to a fine not exceeding fifty thousand
shillings for each such offence.

(6) This section applies to a variation of a
qualifuing indemnity provision as it applies to the original
provision.
Right of member to
inspect and request
copy of qualifying
indemnity provision

201. (1) This section applies to a company that is
to keep available for inspection a copy of a

required

qualifying indemnity provision

or

memorandum in

accordance with section 200 (copy of qualifting in{emnity
provision to be available for inspection).

(2) A company to which this section applies
shall, on being requested to do so by a member of the
company, allow the member to inspect a copy of the
qualiffing indemnity provision or memorandum without

.

charge.

(3) A company to which this section

applies
shall, within seven days after being requested to do so by a
member of the company, provide the member with a copy
of the qualifying indemnity provision or the memorandum,
subject to payment of the prescribed fee (if any).

(4) If a company fails to comply with subsection
(1) or (2), the company, and every officer of the company
who is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

(5) If, after a company or any of its officers

is
convicted of an offence under subsection (4), the company
continues to fail to comply with the relevant request, the

company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are eactr liable to a flne
not exceeding fifty thousand shillings for each such
offence.

(6) If

a company refuses to allow an inspection
as requested under subsection (2), or to provide-a copy of
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the copy or memorandum requested under subsection (3),
the Court may, on the application of a person affected by
the refusal, make an order compelling the company to
allow an immediate inspection of that copy or
memorandum, or to provide that person with a copy of it.

Division 9-Protection of information relating to directors
Interpretation:

Division 9.

202. (1) The purpose

(a)

of this Division is to protect-

information about

a director's

usual

residential address; and

(b)

the information that the director's service
address is the director's usual residential
address.

(2)

Division"director" includes a former director but does not
In this

include a director who is not a natural person;

"protected information"

is information of the kind

referred to in subsection (1).

(3) Information does not cease to be protected
information only because a person ceases to be a director of
the company.
Protected

information:
restriction on use or
'disclosure
by
company,

. 203. (l) A

company shall

not use or

protected information about any of its directors,

(a) for

communicating

disclose

except-

with the

director

concerned;

(b)

in order to comply with any requirement of
this Act concerning particulars to be lodged

with the Registrar for registration; or
(c) in accordance with section 207 (disclosure
under Court orcler).
(2) Subsection (1) does not prohibit protected
information relating to a director from being used or
disclosed with the consent of'the director.
Protected

information:
restriction on use or
disclosure by
Registrar.

204. (l) The Registrar shall omit

protected

information from the material qrr the register that is
available for inspection if--
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(a) it is contained in a document

lodged with

the Registrar in which the information

is

required to be stated; and

(b)

in the case of a document having more than
one part-it is contained in a part of the
document in which the information is
required to be stated.

(2) The Registrar is not
(a)

obiiged-

to check other documents, or other parts of
the document, to ensure the absence of
protected information; or

(b)

to omit from the material that is available
for public inspection anything registered
before this Division came into force.

(3) The Registrar may not use or
protected information

disclose

except-

(a)

as permitted by section 205 (permitted use
or disclosure by Registrar); or

(b)

in accordance with section 207 (disclosure
under Court order).

20s. (1) The Registrar may use protected
::,H:t;itT,i:
'
Registrar.
information relating to a director for communicating with
the director.
(2)

The Registrar may disclose protected

information(a)

to a prescribed public authority; or

(b)

to a credit reference agency.

mayspecify conditions for the disclosure of

(3) The regulations
(a)

protected information

in

accordance

with this section;

(b)

provide for fees to be charged.

(4) The regulations may also require

the
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Registrar, on application, to refrain from disclosing
protected information relating to a director to a credit
reference agency.

(5) Regulations under subsection (4)

may

specit/-

(a) who may make such an application;
(b) the grounds on which can,be made;
(c) the information to be included in and
documents to accontpany an
application; and

(d)

how an application is to be determined.

(6)

Regulations

*adJ for subsection (5)(d) may

in particular-

(a) confer a discretion on the Registrar; and
(b) provide for a question to be referred to a
person other than the Registrar for the
putposes of determining the application.

(7)

In this section-

'

"credit reference agency" means a person carrying on

a business that comprises or includes the provision of
information relevant to the financial standing of natural
persons, being information collected by the agency for
that purpose; and

"public authority" includes any person or body that
has functions of a public nature.
hotected
information:
restriction on use or
disclosure by
Registrar.

206. (1) The

Registrar
information from the material
available for inspection

if-

shall omit
on the

protected
register that is

(a) it is contained in a document lodged with
the Registrar in which the infopmation is
required to be stated; and

(b)

in the case of a document having more than
one part-it is contained in a part of the
document in which such information is
required to be stated

I
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I

(2)

The Registrar is not

(a)

to check other documents, or other parts of
the document, to ensure the absence of

obliged-

I

protected information; or

(b)

to omit from the material that is available
for public inspection anything registered
before this Division.took effect.

(3) The Registrar may not use or
protected information

disclose

except-

(a)

as permitted by section 205 (permitted use
or disclosure by Registrar); or

(b)

in accordance with section 207 (disclosure
under Court order).

Djsclosure under
Court order.

207. (l) The Court may make an order for

the

disclosure of protected information by the company or by
the Registrar

if-

(a)

there is evidence that service of documents
at a service address other than the
director's usual residential address is not
effective to bring them to the notice of
the director; or

(b) it is

necessary

or

information to

expedient

for

the

be provided in
of

an

it is appropriate

to

connection with the enforcement
order or decree of the Court,
and the Court is otherwise satisfied that
make the order.

(2) The Court may make an order for disclosure
by the Registrar only if"the company-

(a)

does not have the director's usual residential
address; or

(b)

has been dissolved.

\

(3)

The order must speciff the persons to whom,
and purposes for which, disclosure is authorised.

(4) Any of the following persons may make an

I

l

The Companies Bill, 201 4

1337

application for an order under this section:

(a)
(b)
(c)

a liquidator of the company;
a creditor or member of the company;

any other person appearing to the Court to
have a sufficient interest in the matter
concerned.

;[i]ilH:Xffi]L", 208. (1) The Registrar may place a director's usual
pru"" Jai".. on tt J residential address on the public record if-public record.
(a) communications sent by the Registrar to the
director and requiring a response within
a specified period remain unanswered;
or

(b)

there is evidence that service of documents
at a service address provided instead of
the director's usual residential address is
not effective to bring them to the notice
of the director.

(2) The Registrar shall give notice of

the

proposal to place a director's usual residential address on
the public record-

(a) to the director; and
(b) to every company of which the Registrar
has been notified that the person is a
director.

(3)

The Registrar shall in the

(a)

state the grounds on which

notice-

it is proposed to
place the director's usual residential
address on the public record; and

(b) specify a

period within

representations may be made
Registrar before that is done.

(a)

which

to

the

The Registrar shall ensure that the notice is

to the director at the director's usual residential
address, unless it appears to the Registrar that service at
sent

that.address may be ineffective to bring it to the person's
notice, in which case it may be sent to any service address

I
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provided instead ofthat address.

(5) The Registrar shall take account of

any

representations reqeived within the specified period.

(6)

What is meant by placing the address on the
public record is explained in section 209.

2Ag. (l) On deciding in accordance with section 208
that a director's usual residential address is to be placed on
the public record, the Registrar shall proceed as if notice of
a change of registered particulars had been given-

:11Xff,flffii;:
rccortr.

done

so-

(a)

stating that address as the director's service
address; and

(b)

stating that the director's usual residential
address is the same as the director's
service address.

(2) The Registrar shall give notice of

(a)
(b)
shall-

having

to the director; and
to the company.

(3) On receipt of the notice, the'

company

(a)

enter the director's usual residential address
in its register of directors as the
director's service address; and

(b)

state

in its register of directors' residential
addresses that the director's usual
residential address is the same as the
director's service address.

(4) A company that has been notified by a
director of a more recent address as the director's usual
residential hddress shall-

(a)

enter that address in its register of directors
as the director's service address; and

(b)

lodge with the Registrar for registration a
notice of the director's new residential
address.
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withsubse!11"ii,i;:A',,,iL:;"oTff :1,:"::J:r?:"Tly,
the company who is in default, cornmit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(6) A director

whose usual residential address
has been placed on the public record by the Registrar under
this section may not register a service address other than the
director's usual residential address for a period offive years
from the date of the Registrar's decision.

Division I 0-S upplem entary provisions
2i0. (1) 'lhe powers of the directors of a company
:lll;;,:jl?;1"
.'mproy"", on ccssarion include (if they w<luld not otherwise do so) a power to
ortransl'crof busincss
provide benefits to or in rcspect of persons employed or
formerly cmployed by the company, or any of its
subsidiaries, in conncction with the cessation, or the
transfer to a person, ol' thc whole .or part of the
undertaking of thc company or that subsidiary.

(2) 'l"he power is exercisablc despite

the
gcneral duty imposcd by section 145 (duty to promote the
sLlccess of the company).

(3) The power may bc cxercised only

il

approved-

(a)
(b)

by a resolution of thc c<lmpany; or
by a resolution of the directors,

in accordance with subsection (4).

(4) A resolution of the clireetors is
only if it

effective

is authorised by the company's articles.

(5) Such a resolution is not sufficient for
payments to or for the benefit of directors or former
directors"

(6) The power is not validly

exercised unless
any other relevant requirement of the company's articles
as to the exercise of the power is complied with.

(7) Any

payment under this section is validly
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made only

if it is made-

(a)

before the liquidation

of the company

commenced; and

(b)

out of profits of the Company that

are

available for the payment of dividends.
Ratification of acts of
directors.

2ll. (1) A decision of a company to ratify the
conduct of a director amounting to negligence, default,
breach of duty or breach of trust in relation to. the
company can be taken only by ths members. However,
unless the company's articles require unanimity or a
higher majority, such a decision can be approved by an
ordinary resolution of the members.
director

(2) A resolution to ratify the conduct of a
of a company is passed at a meeting of the

members only if the required majority is obtained after
disregarding the votes (if any) cast in favour of the
resolution by the director, and by any member connected
with the director.

(3) Subsection (2) does not prevent

from(a) attending the meeting at which

the

director or any such member

the

decision is consider.ed; and

(b)

being counted as part of the quorum for
the meeting and taking part in its
proceedings.

(4) If the resolution is proposed as a written

resolution, neither the director (if a member of the
company) nor any member who is connected with the
director is eligible to vote on the resolution.

(5)

For the purposes of this

section-

(a) "conduct" includes acts and omissions;
(b) "director" includes a former director; and
(c) in section 123 (meaning of 'oconnected
person"), subsection (3) does not
applv.

The Companies Bill, 201 4

(6)

This section does not

t341

affect-

(a) the validity of a

decision taken by
unanimous consent of the members of
the company; and

(b)

any power of the directors to agree not to
sue, or to srttle or release a claim
made by them on behalf
the
company; or

of

. (c) the operation of any other enactment or
rule of law imposing additional
requirements for valid ratification or of

any rule of law as to acts that are
incapable of being ratified by the
company.

2ll. (1) The powers of the directors of a company
include power to provide for the benefit of persons
ortransferof bu'in""'
employed or formerly employed by the company, or any
subsidiary of the company, in connection with the
cessation, or the transfer to any person, of the whole or
::Jij,:".ff|"
ilpb;";;;;

cessation

part of the undertaking of the company or that subsidiary.

(2) The power referred to in subsection (1) is
exercisable despite the general duty imposed by section
145 on a director to promote the success of the company.
(3) The power under subsection (1) may
exercised only

(a)

if approved by-

be

an ordinary resolution of the company or,
the company's articles require a

if

higher majority

or

unanimity,

a

resolution passed by that majority or
unanimously; or

(b)

a resolution of the directors authorised by
the articles of a company.

A

of

(4)
the directors under
resolution
subsection (3) is not sufficient sanction for payments to or
for the benefit of directors, or former directors.

(5) The power conferred by subsection (l) is

subject

to

compliance

with any other requirement
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specified by the conlpany's articles.

(3) Any payment under this section is
unless it is

void

made-

(a)

befbre the liquidation

of the company

comlnenced; and

(b)

out of profits of the company that

are

available for the payment of dividends.

:iI:L':T;:lll;',"",n 212. (l) The power under section 211 rnay be

make provision rbr exercised only if its exercise is approved byemplovees
(a) an ordinary resolution of the company or.
if the conlpany's articles require a
higher nrajority or unanimity, a

resoiiitioli passsd bt' that majority

c''r

unairinrously: or

(b)

a resolution of the ciirectors authorised by
the artie les ot'a conrpany.

(2) A resolution ot' the directors under
subsection (1) is not sufficient sanction fbr payments to or
for the benefit of directors. or fbrmer directors.

(3)
section 211

The exercise of the power conl'erred b1'
subject to compliance with any other

is

requirement specified by the company's articles.
Minulcs oI directors'
nrectings.

213. (l) A company

shall ensure that minutes of all
proceedings at meetings of its directors are recorded.

(2) A company shall keep the minutes of each
meeting of its directors' for at least ten years fiom the
date of the meeting
(3) If a company fails to comply with

subsection (l) or (2), the cornpany, and each director of
the company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If a prosecution for an offence under
subsection (3) is brought, every person who was a director
at the time of the company at the time the meeting was
held is taken to be a director of the company for the
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purposes of the prosecution and disposal of the offence,
even if the person is no longer a director of the company.

of a meeting of the directors
accordance with section 213 are, if
authenticated by the person presiding at the meeting or by
the person presiding at the next directors' meeting,
evidence of the proceedings of the meeting.

X',:::".'.'$'"'"0" 214.
proceedings at meering

:}-}Y.Tj'r
contraru
Droved-

recorded

(1) Minutes

in

(2) If

minu{es of a meeting are recorded in
accordance with section 213-

(a)

the meeting is presumed to have been duly
held and convened;

(b) all

proceedings

at the meeting

are

presumed to have duly taken place; and

appointments at the meeting are
presumed to have been validly made.

(c) all
Transactions
foreign law.

under 215. For the purposes of this Part, it does not mzrttcr
whether the law that, apart from this Act, governs an
arrangement or transactioh is the law or part of the law of
Kenya.

PART X-DTSQUALmTCATTON OF DIRITC'IORS

Division l-Introductory provision
Interpretation: Part

X

216, In this Part, unless the oontext

otherwisc
requires, "disqualification order" means a disqualificatiorr
order made under this Part or Division l0 of Part VI ol'thc
Insolvency Act or any other enactment prescribed by the
regulations for the purposes of this section.

Division 2-Disqualification orders and disqualification
undertakings

(1) If a court makes a disqualihcation order
IffifLTH"*,
.217.person,
the person is, unless the court gives leave
against a

from being a"dir"ctor.

to the contrary, disqualified

from-

(a)

being or acting as a director or secretary
company;

(b)

being or acting as a liquidator, provisional
liquidator or administrator of a company;

ofa
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(c) being or acting as a

supervisor

voluntary arrangement approved

of
by

a

a

company; or

"(d) in any way, whether directly or indirectly,
being concerned in the promotion,
formation or management of a company,

for such period

as may be specified

in the order.

(2) A period of disqualification specified in a
disqualification order begins at the end of twenty-one days
from and including the date of the order, unless the relevant
. court otherwise orders.
(3) If

a disqualification order is made against a
person who is already subject to another such order, or to a
disqualification undertaking, the periods specified in those
orders or in the order and the undertaking run concurrently.

.

(4) A disqualification order may be made on
grounds that are or include matters other than criminal
convictions, whether or not the person in respect of whom
it is to be made may be criminally liable in respect of those
matters.

3j:Xfi,j."?j:'*
offence.

218. (1) On convicting a person of an

relating

to the promotion,

formation,

offence

management,

liquidation or administration of a company, the court may
make a disqiralification order against the person.

(2) The maximum period of

disqualification
that can be imposed in a disqualification order made under
this section is-

(a) if the disqualification order is made by a
magistrate's

(b)

court-five years; and

in any other case-fifteen years.

(3) In this section, o'court" includes

a

agistrate's court.

(a) The application of this section is not limited
to offences under this Act.

PJIT:Xff:j:T.?, 2te. (1) This
arty

*rrir"

""rnrnin.a
company
in
liquidation or under

following offices

of

section applies

to

holders

or in relation to, a company:

of

the
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(a)

an officer of the company;

(b)

a liquidator or provisional liquidator of the
company;

(c)

if the company is under administration-the
administrator,

(2) A court may make a disqualification

order
against a person who holds or formerly held an office to
which this section applies if, while the company was under
administration or in liquidation, it is satisfied that the
person has, been found guilty

of-

(a)
(b)

.

.

fraud in relation to the company; or
any breach ofduty as the holder of such an
office.

(3) The maximum period that can be imposed in
a disqualification order made under this section is fifteen
years

Dsquarificationon

220. (1) This secticin

applies to offences of which a
invorrinjtulu'"io person is convicted in consequence of a failure to compiy
provision of this Act or the Insolvency Act, 2013
l'"11"J:*T,ilother *i11, any
conviction of offence

Registrar.

reqUiring-

(a)

a

(b)

a matter

or

return, financial statement
other
document to be lodged with, or sent to; or
to be notified to,

the Registrar, whether.ihe failure is by the person or any
company of which the person is an officer. .

(2) If a person is convicted of an offence to
which this section applies, the convicting court may make a
disqualification order against the person if, duridg the five
years ending_with the date of the conviction, the person has
been convicted of no fewer than three such offences.
(3) The offences referred to in

subsection (2)
may include the one of which the person is convicted and
any other offence to which this section applies of whhh the
person is convicted on the same occasion.

(a)

The maximum period that can be imposed in
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.

a disqualification order made undef this section is five
years.

Dutvorcourtto 221. (1) A court shall make a disqualification order
disqualify unfit
directorsind against a person if satisfied, on an application made to it
seeretaries of
under sectiott 222lnsotvenl companles.
(a)

that the person is or has been a director or
secretary of a company that has at any
'
time become insolvent whether while
the person was a director or secretary or
subsequently; and

(b)

that the conduct of the person as a director
or secretary of that company either
taken alone or taken together with the
person's conduct as a director or
secretary of any other company or
companies makes the person unfit to
take part in the management of a
company.

(2) lf a court is required to determine whether a
person's eonduct as a director or secretary ofany particular
company or companies makes the person unfit to be
concerned in the management of a company, the Court
shall, in relation to the director's conduct as a director or
secretary of that coinpany, or each of those companies,
have regard in particular-

(a) to the matters referred to in Part I of the
Fourth Schedule;and

(b) if the company

has become insolvenl, to the

matters referred

to in Part 2 of

that

Schedule,

and references in that Schedule to the director or seeretary
and the company are to be read accordingly.
(3) For the purposes of this section and section
221 (duty of court to disqualify unfit directors or
secretaries of insolvent companies), a company becomes
insolvent if-

(a) the company is placed in liquidation at a
,,

time when its assets are insufficient for the
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payment of its debts and other liabilities and
the expenses of the liquidation; or

(b)

the company is under administration.

(4) A reference in this section and in section
221 to the conduct of a person as a director or secretary of
a company or companies include, if that company or any of
those companies has become insolvent, the conduct of that
person in relation to any matter eonnected with or arising
out of the insolvency of that company.
(5) The maximum period that can be imposed in
a disqualification order made under this section is fifteen
years and the minimum period is two years.
Applications to court
under section 22 I .

222. (1) If the Attorney General is satisfied that it
would be in the public interest for a disqualification order
under section 221 (duty of eourt to disqualify unfit
directors and secretaries of insolvent companies) to be
made against a

person-

(a) the Attorney General; or
(b) if the Attorney General so direets in the
of a person who is or has been a
director or secretary of a company that
is being liquidated by the Court-the
Official Receiver,
case

may make an application to a court for such an order.

(2)

Except with the leave of the relevant court,
an application for the making, under section 221 of a
disqualification order against a person may not be made
after the expiry of two years from and including the day on
which the company of which the person is or has been a
director or secretary became insolvent.

(3) If

satisfied that the conditions referred to in
section 221(L) are complied with in relation to a person
who has offered to enter into a disqualification
undertaking, the Attorney General may accept the
undertaking if of the view that it would be iu the public
interest to do so, instead of applying, or proceeding with an
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application, for a disqualification order.

(4)

Subsections (5) to (7) apply to the following

office holders:

(a) in the casd of a company that [s being

liquidaled by the Court-the Official
Receiver;

(b) in the case of a company that is being
liquidated otherwise that by the
the liquidator;

Court-

(c) in the case of a company that is under
administration-the administrator.

(5)

If

an office holder is satisfied that

the

conditions specified in section 221(l) are complied wittr in
to a person who is or has been a director or
secretary of the company concerned the office-holder shall
immediately repoft the matter to the Attorney General.

relation

(6) The Attorney General

or the Ohcial

Receiver guy request an offrce holder or former office

holder-

(a) to provide

the Attorney General or Official
Receiver with such infonnation with respect
to the conduct of a person as a director or
secretary of tlie company; and

and permit inspection of such
records relevant to the conduct of the person
as a director or secretary,

O) to produce

.

as the ettg,rney.General or the Offrcial Receiver

ma)a

reasonably require for the purpose of determining whether
to qake an application rmder subsection (1).

;(7) As soon as practicable after receiying a
.
r€quest under subsection (6), an office lqolder or former
office holder shall comply with the requfst so far as it is

,,,

(8) An officer holder or former office holder
who, without reasonable excusg fails to comply with
subsection (5) or (6) commits an offence and on conviction
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is liable to a fine not exceeding two hundred thousand
shillings.
Disqualification
undertakings.

223. (1) In the circumstances sfecified in section
(dlty of court to disqualiff unfit directors of insolvent
companies),. the Attorney General may accept a
disqualification undertaking by any person that, for a
period specified in the undertaking, the person221

{a) will not, without the leave of a court of
competent

(i)
(ii);

j

urisdiction-

act or accept an appointment as a
director or secretary of a company;
or
in any way (whether directly or
indirectly) be concerned in the
promotion; formation or
management of a company; and

(b) will not act as a liquidator,
liquidator

or

.

provisional

administrator

of

a

company.

(2) The ma:rimum period that may be specified
in a disqualification undertaking is fifteen years and the
minimum period that maybe so specified iqtwo years.

(3) If

a disqualification underiaking by a person
a

who is already subject to such an undertaking or to

disqualification order is accepted, the periods specified in
those undertakings or the undertaking and the order run
concurrently.

In

determining whether to accept ?
disqualification undertaking by any person, the- Attorney
General may take account of matters other than criminal
convictions even if the person may bp criminally liable in

(a)

respect of those matters.
Disqualification after
invcstigation
company.

of

224. (l) If, as result of a report of an investigation
conducted under Part )OO( (Company investigations), the
Attorney General considers.that-it would be in the public
interest for a disqualification order to be made against a
person who is or has been a director or secretary of any
company, the Attorney General may apply to the Court for'

.

I
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a disqualification order to be made against that person.

(2)

The court may make a disqualification order
against a person if, on an application under this section, it
is satisfied that the person's conduct in relation to the
company makes that person unfit to take part in the
management of a company.

.

(3)

The maximum period that can be imposed in
a disqualification order made turder this section is fifteen
years.
(4)
consequence
such an

If, in

of

investigation-

(a)

the Attorney General is of the opinion that
the conduct of a person in relation to a
company of which the person is or has been
a director or secretary makes .tl1e person
unfit to be concerned in the management of
a company; and

(b) the

person

'has offered

to provide a

disqualifi cation undertaking,

the Attorney General fr&y, instead

of

applying, or

proceeding with an application, for a disqualification order,
accep[ the undertaking if of the view that itwould be in the
public interest to do so.
Variation of
disqualification
undertaking.

225. (1)

of a

The relevant court may, on the application
who
subject
disqualification

person
undertaking-

is

to a

(a) reduce the period for which the undertaking
is to be in force; and

(b) provide for it to cease to be in force.
(2) On the hearing of an application under
subsection (1), the Attorney General shall appear and draw
the attention of the Court to any matters that^appear to the
Attorney General to be relevant, and may personally give
evidence or call witnesses.

(3) In this section, "relevant court' means a
eourt to which, if the Attorney General had applied for a
disqualification order under the relevant section at the time
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Offence for
undischarged
bankrupts to act as
director of company,

135 I

when the disqualification undertaking was provided, the
application could have been made.
226, (1) A person who, except with the leave of a

court-

(a)
(b)

acts as a director of a company; and

or indirectly participates in its
promotion, fsrmation or management,

directly

while an undischarged bankrupt commits an offence

(2) A court may not give leave under subscction
(1) unless notice of intention to apply for it has been served
on the Offrcial Receiver.

.

(3) If of the opinion"that it would be contrary to
the public interest for the application to be granteC, ths
Official Receiver shall attend the hearing of the application
and oppose it.

(4) A person found guilty of offence under
(1) is liable^on convistion to a fine not
exceeding five hundred thousand shillings or to"
imprisonment for a term not exceeding two years, or to
subsection

both.
Personal liabiliry for
company's debts
person acts while

if

disqualified.

227. (1) For the purposes of this section, a person is
personally responsible for all the relevant debts of a
company if at any time-

(a)

the person is concerned in the management
of the company in contravention of a
disqualification order or of section 225
(offence for undischarged bankrupts to
be director of company); or

person who is involved in the
management of the company, the
person acts or is willing to act on
instructions given without the leave of
the Court by another person whom the
person knows at that time to be the
subject of a disqualification order or to

(b) as a

be an undischarged bankrupt.
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.

(2) A person who is personally liable under this
section for the relevant debts of a company is jointly and
severally liable in respect of those debts with the company
and any other person who, whether under this section or
otherwise, is so liable
(3)

For the purposes of this section, the relevant

debts of a company

are-

(a) in relation to a person who is personally
'
responsible under subsection (lXa)such debts and other liabilities of the
company as are incurred at a time when
that person was involved
the
management of the company; and

in

(b) in relation to a person who is personally

responsible under subsectioir (1)(b)such debts and other liabilities of the
company as were incurred at a time
when that person was acting or was
willing to act on instructions given as
referred to in that paragraph.

(4) For the purposes of this section, a person is
involved in the management of a company if the person-

(a)
(b)

is a director or secretary of the company; or

is concemed, whether directly or indirectly,
or participates, in the management of
the company.

(5) -For the purposes of this section, a person
who, as a person involved in the managemenr cf a
company, has, without the leave of the Court, at any time
acted on instructions given by another person whom the

person knew

at that time to be the subject of

a

disqualification order or to be an undischarged bankrupt is
presumed, unless the contrary is shown, to have been
willing at any time afterwards to act on any instructions
given by that other person.

Appricationror 228. (1) A
disqualifi cation order.

person may make an application to the
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Court for a disqualification order only if the person has
given the person against whom the order is sought a notice
of intention to apply for such an order.

(2) At the hearing of the application, the perSon
against whom a disqualification order is sought is entitled
to appear as respondent to the application.

An

application to a court for ?
diSqualification order may be made by the Attorney

(3)

General, the Registrar, the Official Receiver, the liquidator
or any past or present member or creditor of any company
in relation to which that person has committed or is alleged
to have committed an offence or other default.

(4)

On the hearing of an application made by

the Attorney General, the Official Receiver or

the

liquidator, the applicant shall appear and draw the attention
of the Court to any matters that appear to be relevant, and
may give evidence or call witnesses.

ffJJl"#:l::'j:"'"
,na"n"ri"!.

22g.

(l) If a person is subject to a disqualification

order made by the Court, an applicaticin for leave for the
puposes of section 217(L) (disqualification orders) may be
made only to the Court.

(2)

rf-

(a) a

.

person

is subject to a disqualification

order made under section

218
(disqualification on conviction for offence)
by a court other thzin the Court; and

(b) a

person

is

subject

to a disqualification

ordei made under section

220
(disqualification on conviction of offegce
involving failure to lodge returns or other
documents with Registrar),
an application for leave for the purposes of section 217(l)
may be made only to the court that convicted the person of *
the relevant offence or, if the person was convicted of more '
than one such offence, ofany ofthose offences.
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(3) If a person is subject to a disqualification
undertaking, af,t- application for leave for the purposes of
section 225(l) may be made only to a court to which, if the
Attorney General had applied for a disqualification order
under the relevant section at that time, the application
could have been made.

(4) Ifa person is subject(a) to two or more disqualification

orders- or

undertakings; or

(b)

to one or more disqualification orders

and

to one or more disqualification
undertakings;

an application for leave for the purposes of section2l7(l)
or 225(l) may be made only to a court to which any such
application relating to the latest order to be made, or
undertaking to be accepted, could be made.

(5) On the hearing of an application for leave
for the pnrposes of section 217(l) oi 225(L), the Attorney
General shall appear and draw the attention of the court to
any matters that appear to the Attorney General to be
relevant, and may personally give evidence or call
witnesses.
Register of

'disqualification
orders and

disqualification
undertakings;

230. (1)

The Registrar shall establish and maintain a
disqualification orders and disqualification

register of
undertakings

in which the Registrar shall enter all
particulars provided in accordance with subsection (2) or
(3).
(2)

Whenever a

court-

(a) makes a disqualification order;
(b) takes action in conspquence of whiph such

'

(c)

an order is varied or is cancelled; or

grants leave for a person who is subject to
such an order to do anything that the
order would otherwise prohibit or
restrict the person from doing,
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the prescribed officer of the court shall, within fourteen
days after the making of the order, the taking of action or
the granting of leave, Iodge with the Registrar for
registration under this section a copy of the order or written
particulars of the action or leave.

(3) As soon as practicable after accepting a
disqualification undertaking, the Attorney General shall
lodge with the Registrar a copy of the undertaking for
registration under this section.

(a) On becoming aware that a disqtalification
order or disqualification undertaking particulars of which
are entered in the register has been cancelled or otherwise
ceased to be in force, the Registrar shall delete the entry
from the register and all particulars relating to it that have
been lodged with the Registrar under subsection (2) or (3).
(5) The Registrar shall keep the register
required by this section open for inspection by members of
the public on payment of the prescribed fee (if any).
(5)

In this section, "prescribed officer", in

relation to a court, means the registrar of the court or, if the
court does not have a registrar, the clerk or other officer of
the court responsible for the administration of the court's
day-to-day business,

1356
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of
order 231. A person who, while subject io . a
o',i',.'J"'t"ting. disqualification order or disqualification undertaking,
Offence to bieach

orsouarrcauon

contravenes the order or undertaking commits an offence
and on conviction is liable to a fine not exceeding one
million shillings or to imprisonment for a term not
exceeding five years, or to both.
Disquatified

pcrson 232. (l)

A parson who is disqualified under this Part
cou'tio'p"'-t'sion lrlo] apply tO the Court fOr permission to act in a way that
f#,'J:,HI"ti would otherwise be a breach of the disqualification.
may apply to the

breach

disqualification,

(2) The Attorney

General is entitled to appear
or be represented at the hearing of an application of thE
made under subsection (1) and to give evidence or call
witnesses at the hearing of such an application.

(1) The regulations may require a statement or
;}:"#$i:'H
.233.
ii,;;;rtil-- notice lodged'with the Registrar under(a) section 16 (statement of a company's
proposed officers);

(b)

pection 140 (duty of company to notifi
Registrar of changes of directors and
directors' addresses.); or

(c)

section 252 (dnty to
change of secretary

notiff
or

Registrar of
joint secretary),

that relates (wholly or partly) to a person who is a person
subject to a disqualification order or . disqualification
undertaking from being a director or secretary of a
company to be accompanied by dn addjtional'statement.

'

xf"l"J;i::"

(2) The additional statement is a statemeirt that
the person has obtained permission from a court, on an
application under regulations'made for the purpose of
section 232,to act as a director or secretary of a company.

B*'3*'f),*JHr';;,J;'*"i:rj:3*,l"uJ'#,

H:

purpose of section 233 is to be treated as a record relating
to a company for the purposes of the Register.
.

(2) The regulations may prescribe

the
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circumstances in which such a statement is to be, or may

be-

(a) wittrheld from public inspection;
(b) removed from the Register.

or

(3) The regulations may require such a
itatement not to be withheld from pubtic inspection or
removed from the Register unless the person to whom it
relates provides such information, and satisfies such other
conditions, as may be specified by the regulations:

235. A person who-

Offence relating to
siatement

(a) fails to comply

with a requirement to lodge
a statement with regulations made for the
purpose of section 233; or

(b) lodges with the Registrar

such a statement
or who ought
.reasonably to know, is false or misleading in
amaterial respect,

that the person knows,

"

commits an offence and is liable on convlction to a fine not
exceeding five hundred thousand shillings
to
imprisonment fo: a term not exceeding two years, or to
both.

or

Division 3-Foreign restrictions
Fcrsons who arcsubject to forcign

rpstictions.

236. (1) For the purposes of this Division, a person
subject to foreign restictions
under the law of a
country or territory outside Kenya,lthe person-

il

is

(a)

is, because of misconduc! incompetence or
mental or physical incapacity-

(i)
(iD
'

disqualified to any exten!'from
acting in connection with ,the

or

affairs of a company;
required to obtain permission from'
a court or regulatory authority, or'
satisff any other condition er
:

requiremen! before acting in
connection with the affairs of a
company; or
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(b)

has, because of misconduct, incompetence
or mental or physical incapacity, given
undertakings to a court or other
authority of a country or territory
outside Kanya-

(i)

not to act in connection with

the

affairs of a company; or
(ii)
restricting the extent to which, or
the way in which, the person may
act in connection with the affairs of
a company.
(2) For the purposes of subsection (1), acting in
connection with the affairs of a company includes-

(a)
(b)

being a director of the company; or

being concerned

or taking ,part in

the
promotion, formation or management of
the company.
.

(3) In this section-

(a)

.

"company" means a company incorporated
or formed under the law of the country
or territory outside Kenya; and

(b) in relation to such a company, "director"
means the holder of an. office
corresponding to that
Kenyan company.

Disqualification of
persons who are

subject to foreign
resirictions.

of director of

237. (l) A person who is subject to
from-

a

foreign

restrictions is disqualified

(a)

being a director or secretary of a Kenyan
company; or

(b)

in any way, whether directly or indirectly,
being concerned in the promotion,
formation or management of a Kenyan
company.

(21 A person ceases to be disqualified under
subsection (l) on ceasing to be subject to foreign
restrictions.
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Pcrsons subJect to

foreign restrictions to
be personally liable
for debts of company.

238. (1) A person whu(a) is a director or

secretary
registered in Kenya; and

(b)

l 359

of a

company

is involved in the management of a Kenyan
company,

is personally responsible for all debts and other liabilities
of the company incurred during a time when the person is
subject to foreign restrictions.

(2) A person who is personally responsible for
all debts and liabilities of a company under this section is
jointly and severally liable in respect of those debts and
liabilities with-

(a) the company; and
(b) any other person who, whether

because
this section or otherwise, is so liable.

of

(3) For the purposes of this section, a person is
involved in the management of a company if the person
directly or indirectly participates in the management of the
company.

(4) The regulations may provide for

different
this section and, in particular, ffi&y distinguish
between cases by reference to all or any of the following
cases under

factors:

(a) the conduct on the basis of which the person
became subject to foreign restrictions;

(b)
(c)

the nature of.the foreign restrictions;
the country or territory under whose law the
foreign restrictions were imposed.

1"f'l:ij.::_"jil[11_ 239. (1)

The Registrar shall establish and maintain a
of roreignrestric-tions.register of foreign restrictions in which the Registrar shall
enter particulars offoreign restrictions relating to a persons
who is or may become a director or secretary of a Kenyan
company or a local representative of a registered foreign
company.
and marntarn Kegrster

(2)

On becoming aware that a person is or may
be a'person who is or may become a director or secretary
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of a Kenyan company or a local representative of a
registered foreign company;,the Registrar shall enter in the
register particulars of, and of the foreign restrictions
relating to, the person.
(3) On becoming aware that foreign restrictions
recorded in the register in respect of a person have ceased
to apply to the person, the Registrar shall cancel the entry
and all particulars relating to it.
(a) The Registrar shall keep the

register
required by this section open for inspection by members of
the public on payment of the prescribed fee (if any).

Division 4-S upplem entary provision
Admissibility in
evidence

of

statements.

240. (l) In any legal

proceedings (whether or not
under this Act), any statement made in compliance or
purported compliance with a requirement imposed by or
under this Part or the Fowth Schedule, or by or under any
regulations made for the purposes of this Part, are
admissible in evidence against any person making or
concurring in making the statement.

(2) However, in criminal proceedings in which
any such person is charged with an offence to which this
subsection

applies-

(a)

Cap.63

no evidence relating to the statement may
be adduced; and

(b)

no question reiating to it may be asked,

by or on behalf of the prosecution, unless evidence relating
to, it is adduced, or a question relating to it is asked, in the
proceedings by or on behalf of ttrat person.
.than

(a)

an offence (if any) that is created by the
regulations for the purposes of this

I ., !

section;

or

':'

(b). :an offence under.

a_ a'.

(D

section 107

of thg Penal Cods
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(perjury and subornation of

(ii)

perjury); or

section 114

of that Code

(false

swearing).

PART )il-DERIVATTVE ACTION S
Intcrpretation: Part

xr.

241, (1)

In this Part, "derivative claim" means

proceedings by a member of a company-

(a)

in respect of a cause of action vested in the
company; and

(b)

seeking relief on behalf of the company.'

(2) Aderivative claim may be brought only(a) under this Part; or

(b)

in accordance with an order of fie Court in
proceedings for protection of members
against unfair prejudice brought under
this Act.

(3) A derivative claim under this Pan may be
brought only in respect of a cause of action arising from an
actual or proposed act or omission involving negligence,
default, breach of duty or breach of trust by a director of
the company

(4) A derivative claim may be brought against
the director or another person, or both.
(s) It is immaterial whether the cause of action
arose before or after the person seeking to bring or
continue the derivative claim became a member of the
company.

(6) For the purposes of this

Application for

Part-

(a)

"director" includes a former director;

(b)

a

242.

(1)

reference to a member of a company
includes a person who is not a mpmber but
to whom shares in the company have been
transferred or transmitted by operation of
law.

In

order

to

continue

a

derivative claim

1362
permission to
continue derivative
claim.
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brought under this Part by-a member, the member must
apply to the Court for permission to cdntinue it.

(2)

If

satisfied that the application and the
it do not

evidence adducbd by the applicarit in support of
disclose a case for giving permission, the Court-

(a) shall dismiss the application; and
(b) may make any consequential.. order it
considers appropriate.

(3)

If

the appiication is not dismissed under

subsection (2), the

(a)

Court-

may give directions as to the evidence to be
provided by the company; and

may adjourn the proceedings to enable the
evidence to be obtained.
(4) On hearing the application, the Court may-

(b)

Application to Court
for pcrmission to
Continue claim as a
derivative claim: how
disposed of.

(a)

give permission to continue the claim on
such terms as it considers appropriate;

(b)

refuse permission and dismiss the claim; or

(c)

adjourn the proceedings on the application
and give such directions as it considers
appropriate.

243. (r)

rf-

(a) a company has brought a claim; and
(b) the cause of action on which the claim is
based could be pursued as a derivative
claim under this Part,

a member of the company may apply to the Coprt for
permission to continue the claim as a derivative claim on
the ground specified in subsection (2).

(2)

The ground is

(a) the

that-

manner

in which the company

commenced or continued the claim
amounts to an abuse of the process of
the Court;

t363
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(b)

the company has failed to prosecute the
claim diligently; and

(c)

it is appropriate for the member to continue
the claim as a derivative claim.

(3)

If

satisfied that the application and the
it do not

evidence adduced by the applicant in support of
disclose a case for giving permission, the Coprt-

(a)
(b)

shall dismiss the application; and

may make any consequential order that it
considers appropriate.

(4)

If

the application is not dismissed under

subsection (3), the

Court-

(a)

may give directions as to the evidence to be
provided by the company; and

(b)

may adjourn the proceedings to enable the
evidence to be obtained.

(s) On hearing the applicatiorg the Court
(a)

may-

give permission to continue the claim as a
derivative claim on such terms as it
considers appropriate ;

(b) refuse permisqion and dismiss

the

application; or

(c)
Application for
permission to
continue claim as a
derivative action.'

244. (1)

adjourn the proceedings on the application
and give such directions as it considers
appropriate.

If a member of a company

applies for

permission under section 242 (application for permission to
continue derivative claim) or section 243 (application to
Court for permission to continue claim as a derivative
claim: how disposed of), the Court shall refuse permission

ifsatisfied-

(a)

that p person acting in accordance with
section 145 (duty to promote the
success of the company)

would not seek

to continue the claim;

(b) if the cause of action arises from an act or

t364
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omission that is yet to occur-that the
act or omission has been authorised by
the company; or

(c) if the cause of action arises from an act or
omission that has already occurredthat the act or

omission-

(i)

was authorised by the company
before it occurred; or
has been ratified by the company
since it occurred.
considering whether to give permission,

(ii)
.

(3) In

the Court shall take into account the

following

considerations:

(a)

whether the member is acting in good faith
in seeking to continue the claim;

(b) the importance that a person acting in
accordance with section 145 would
attach to continuing it;

(c)

ifthe

cause ofaction results from an act or
omission that is yet tg occur-whether
the act or omission could be, and in the
circumstances would be likely to be-

(i)
(ii)

authorised by the company before
it occurs; or
ratified by the company after it

occurs;

\

(d) if the cause of actioil.arises

from an act or
omission that has\qlready occurredwhether the act or olnission could be,
and in the circumstances would be
likely to be,'iatified by the company;

(e)

whether the company has decided not to
pursue the

(0

claim;

,

whether the act or omission in respect of
which the claim is brought gives rise to
a cause of action that the member could
pursue in the member's own right rather
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than on behalf of the company.

(3) In deciding

whether to give permission, the
Court shall have particular regard to any evidence before it
as to the views of members of the company who have no
personal interest (direct or indirect) in the matter.
Application for
permission to
cdntinue derivative
claim brought by
another member.

245. (l)'If a derivative claim(a) has been brought by

a member of

a

company;

(b)

was brought by a company and is continued
by a member of the company as a derivative
claim; or

(c)

has been continued by a member
company as a derivative claim,

.

of

the

another member of the company may apply to the Court
for permission to continue a derivative claim to which this
section applies on the ground specified in subsection (2).

(2)

The ground is

that-

(a) the manner in which the proceedings have
'been commenced

(b)

or continued by the

claimant amounts to an abuse of the process
of the Court;
the claimant has failed to prosecute the
claim diligently; and

(c)

it is appropriate for the applicant to continue
the claim as a derivative claim.
(3) If it'appears to the Court that the application
and the evidence provided by the applicant in support of it
does not disclose a case for giving permission or leave, the

Court-

(a)

shall dismiss the dpplisation; and

o) *"'"#H".,:"J#ffi1::ntiar
(4)

If the application is not dismissed under

subsection (3), the

(a)

order that it

Court-

may give directions as to the evidence to be

t366
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provided by the company; and

(b)

may adjourn the proceedings to enable the
evidence to be obtained.

(5)

On hearing the application, the Court

(a)

give permission to continue the claim on
such terms as it considers appropriate;

may-

(b) refuse permission and dismiss

the

application; and

(c)

PART
Private company not
required to have
secretary.

adjourn the proceedings on the application
and give such directions as it considers
appropriate,

XI-COMPANY

SECRETARIES

246, (1) A private company is required to have a
it has a paid up capital of five million

secretary only if
shillings or more.

(2) If a private company does not have a
secretary-

(a)

anything authorised or required to be given or
sent to, or served on, the company by being
given or sent to, or served on its secretary-

(i)

may be given or sent to, or served
on, the company itself; and
if addressed to the secretary, is
taken to be treated as addressed to

(ii)

the company; and

(b)

anything else required or authorised to be
done by the secretary of the company
may be done

(i)
(iD

by-

a director; or

a person authorised

generally or
specifically for that purpose by the

directors.
Public company
required to have
secretary.

247. Every public company is required to have
least one secretary.

at
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Directidn requiring
public company to
appoint secretary.
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248. (1) If satisfied that a public company is failing
to comply with sectiol 247 (public company to appoint
secretary), the Afforney General may give the company a
direction under this section

(2) The Attorney General shall state in the
direction that the company appears to be failing to comply
with section24T and-

(a)

what the company is required to do in order
to comply with the direction;

(b)
(c)

the period within which it must comply; and

the consequence of failing to comply with
the direction.

(3)

The period specified under subsection (2Xb)
may not be less than one month or more than three months
after the date the direction is given.

(4) Unless the company is in fact

complying
company
shall
comply with the
with section 247, the
direction by-

(a) making the necessary appointment; and
(b) giving notice of the appointment under
section 252,
before the end of the period specified in the direction.

(5) If the company has already made
necessary appointment,

the

it shall comply with the direction by

giving notice of the'appointment under section 252 before
the'end of the period specified in the direction.

(6) If a company

farls to comply with a direction
given to it under this section, the company, and each offiser
of the company who is in default,'commit an offence and on
conviction are each liable to a fine-not exceeding five
hundred thousand shillings.

(7) If, after a company or any of its officers

is

convicted of an offence under subsection (6), the company
continues to fail to comply with the direction, the company,
and each officer of the company who is in default, commit a
further offence on each day on which the failure continues

The Companies Bitli 2014

1368

and on conviction are each liable to a fine not exceeding
fifty thousand shillings for each such offence.

3:::'.ffi:::l','.i," 249. (l)
compnies. all reasonable

The directors of a public company shall take
steps to ensure that the secretary or each joint

secretary of the

(a)
Cap.534

companyis a person who appears to them to have the
requisite knowledge and experience to .
discharge the functions of a secretary of
the company; and

(b)

is the holder of a practising certificate issued
under the Certified Public Secretaries of
Kenya Act.

(2) A director of a public coiirpany who fails to
,iomply with subsection (l) commits an offence and on
ibnviction is liable to a fine not exceeding two hundred
thousand shillings.
Dischargc

of

functions ifoffice
vrcant or sccrctary
unablc to act.

.

250. If in the case of a public company, the office of
secretary is vacant, or for any other reason there is no
secretary capable of acting, anything required or authorised
to be done by or to the secretgry can be done-

(a)

by or to an assistant or deputy secrEtary (if
any); or

.(b) if there is no)assistant

or deputy secretary or
noperson capable ofacting by or to any
person authorised generally or
specifically for the pu{pose by the
directors.

Duty to kcep
rcgistcr of
sccrctrrics.

2Sl.

(1) A public company shall keep a register of its

secretaries.

(2) The company shall ensure that its register

of

secretaries-

(a) contains the require! particulars of the
person who is, or persons who are, the
secretary

or joint

secretaries of the

company; and

O)

except in so far as the regulations otherwise
provide, is kept avail$le for inspection
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office of the company.

(3)

The company shall ensure that its register of
secretaries is kept open for the inspeetion by-

(a)

any member of the company without charge;
and

(b) any other person on

payment

of

the

prescribed fee (if any).

if a company fails to comply with a
this section, the company, and each officer
of
lequirement
(4)

of the company who is in default, commit an offence and on
conviction are each liable on conviction to a fine not
exceeding five hundred thousand shillings.

(5) If, after a company or any of its officers

is
oonvictbd of an offence under subsection (4), the company
continues to fail to comply with the requirerhent, the

company, and each officer ,of the company who is in
default, comrnit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fiffy thousand shillings for each such offence.

R:y,,f"l'"ltJr",r" 25?. (l) A public company shall, within
of ir"i"tu.yoiioii't days aftersccrctary.

fourteen

(a)

a person is appointed to .be its secretary or
one of its joint secretaries;

(b)

ceases to be appointed as such; or

(b)

any. change occurs

in

the particulars
contained in its register of secretaries,

lodge with the Registrar for registration a notice of the
appoiniment, cessation of appointment or change and of
the date on which it occurred.

(2) A public company shall ensure that a notice
that a person has been appointed as a secretary, or a joint
secretary, of the company is accompanied by a wiitten
consent by the person to act as secretary orjoint secretary.
(3) If a public

company fails to comply with a
requirement of this section" the company, and each' officer
of the company who is in-default comrnit an offence and on
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conviction are each liable

to a fine not

exceeding two

hundred thousand shillings.

(4) It after a company or any of its'officers

is
convicted of an offence under subsection (3), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

Yl-":t:l'1"1':*d 253. (1) tf the secretary of a public

company is a
be natural person, the company shall ensure that its register of
resistered: natural
secretaries contains the following particulars:
persons.
secrelanes are
required ro

(a) the name and any former name of'the
secretary; and

(b)

the address ofthe secretary.

(2) A public company's register of secretaries is
not required to contain particulars of a person's former
name

if-

(a)

the person's former name was changed or
disused before the person reached
eighteen years ofage; or

(b)

the person's name has been changed or
disused for twenty years or more.

(3) The address required to be stated in the
register under subsection (1) is a service address, which
may be the registered office of the company.

Y1t:l|'-1l^""' 254. (1) If the secretary of a public company is a
company or a firm, the company shall ensure that its register
required to be
secretanes are

::g::::9:::1porateofsecretariescontainsthefoilowingparticul
secretafles and

firms'

(a) the name of thp company or the firm;
(b) the registered or principal office of

the

compa.ny or the firm;

(c)

the legal fprm of the company or firm and
the law by which it is governed; and

(d)

in the case of a company or a f,trm that is
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in

it

incorporated-register
which is
recorded (including the place where the
register is kept) and its registration
number in the register.

If all the partners in a firm are joint
it is sufficient to state the particulars that would
be required if the firm were a legal person and the firm had
(2)

secretaries,

been appointed secretary.

(3) The regulations may provide for the addition
or removal of particulars required to be contained in a
public company's register of secretaries.

(1) If a public company fails 'co comply with a
;JI;HllilU"
?ss.
,ecietarfes. requirement of section 253 or 254 (wha/- particulars of
secretaries are required to be registered), the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings.

(2) It,

after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

bv.person 256. A provision requiring or authorising a thing to be
done by or to a director and the secretary of a public
company is not satisfied by its being done by or to the same
person acting both as director and as, or in place of, the'

Acts done
in dual caoaciw.

secretary..

PART XIII-RESOLUTIONS AND MEETINGS
Division L-General provisions about company resolutions
Requirerrentsro' 257. (1) A resolution of the members, or of a tlass

conpany
;;i;;;.-- '
passing

of^ members of a private company may be passed either-

(a)
(b)

as a written resolution; or

at a meeting of the members.

(2) A resolution of the members or of a class of

*372
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members of a public company may be passed only at a
meeting of the members,
Requircments for
passing an ordinary
resolution of a

company.

258. (1) A resolution is an ordinary resolution of the
members (or of a class of members) of a company if it is
passed by a simple majority.

(2) A written resolution is ptissed by a simple
majority if it is passed by members representing a simple
majority of the total voting rights of eligible members.

(3) A resolution passed at a meeting on a show
of hands is passed by a simple majority if it is passed by a
simple majority of--

(a)
(b)

the members who, being entitled to do so,
vote in person on the resolution; and
the persons who vote on the .resolution as
d31y appointed proxies of members
entitled to votg on it.

(4) A resolution passed on a poll taken at a
meeting is passed by a simple majority if it is passed by
members representing a simple majority of the total voting
rights of members who, being entitled to do so, vote in
person or by proxy.
(5) Anything that may be done by ordfnary
resolution may also be done by special resolution if the
company's so provide.
Requircmenb for thc
passing of special
rcsolution.

25g. (1) A resolution is a special resolution of

the
members (or of a class of members) of a company if it is
passed by a majority of not less than seventy-five percent.

(2) A wriuen resolution is passed by a majority
of not less than seventy-five percent if it is passed by
members representing not less than seventy-five percent of
the total voting rights of eligib.le members'(see Division 2).

(3)

If a resolution of a private company

passed as a written

(a)

is

resolution-

the resolution is not a special resolution
unles3 it stated that it was proposed as a
special resolution; and
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(b) if the resolution so stated-it may only be
passed as a special resolution.

(4) A resolution passed at a meeting on a show
of hands is passed by a majority of not less than seventyfive percent if it is passed by not less than seventy-five
percent

of-

(a)

the members who, being entitled to do so,
vote in person on the resolution; and

(b)

the persons who vote on the resolution as
duly appointed proxies of members
entitled to vote on it.

(5) A resolution passed on a poll taken at a
meeting is passed by a majority of not less than seventyfive percent if it is passed by members representing not
less than seventy-five percent of the total voting rights of
the members who (being entitled to do so) vote in person
or by proxy on the resolution.
(6) If a resolution is passed at a meeting, the
resolution is a special resolution only if the notice of the
meeting-

(a)
(b)

included the text of the resolution; and

specified

.

an intention to

propose the

resolution as a special resolution,

but if the notice of the meeting specified such an intention,
the resolution may be passed only as a special resolution.
General rules for
voting on company
resolutions

260, (1) When a vote on a written resolution put to
the members of a company is taken, then-

(a) if the company'has

a share capital--each
member has one vote for each share, or
each one hundred shillings of. stock,
held by the member; and

(b) if

the company does not have a share
capital each member has one vote.
(2) When a vote on a resolution is'to be taken
by the *.*brr. of a company at a meeting on a show of
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hands-

(a)

each member present
vote; and

(b)

each proxy present who has been duly
appointed by a member entitled to vote
on the resolution has one vote.

in

person has one

(3)

When a vote on a resolution is to be taken
by the members of a company by a poll-

(a) if the company has a share capital--each
member present in person, or each
proxy present who 'has been duly
appointed by a member, has one vote
for each share, or each one hundred
shillings of stock, held by the member;
and

(b) if the company

Spccific

company"resorutions.

,

share

person, or each proxy present who has
been duly appointed by a member, has
one vote.

the,,*!*J5[i::"[ifr

forvotingon

a

capital-each member present in

'

of
requirements

does not have

261. (l)
\-/ If
--

:*ry;[]:ecttoprovisions

a member entitled to vote on a resolution

has appointed one proxy only, and the company's articles
provide that the proxy has fewer votes in a vote on a
resolution on a show of hands taken at a meeting than the
member would have if the member were present in

person-

(a)

the provision of the articles on the number
of votes the proxy has on a show of
hands is void; and

(b)

the proxy has the same number of votes on
u rli"y of hands as the member who
appcinted the proxy would have if the
member were present at the meetirg.

(2) If

a member entitled to vote on a resolution

hhs appointed more than one proxy, subsection

(l) applies

I
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as if the references to the proxy were references to the
proxies taken together.
Votes

ofjoint holden

of shares,

262. (1) If two or more persons hold a share jointly,
only the vote of the senior holder who votes and any
proxies duly authorised by that holder are eligible for
counting by the company.

(2) For the purposes of this section, the senior
holder of a share is determined by the order in which the
names of the joint holders appear in the register of
members.
Subsections (l) and (2) have effect subject
to provisions of the company's articles to the contrary.

(3)

Effect ofprovision in
company's articles as
to admissibility of
votes.

263. If a person who was not entitled to vote on a
resolution of a company purports to vote on the resolution
and thg company's articles provide that objections to. the
entitlement of the peison to vote are to be determined in
accordance with a procedure specified in those articles, the
person's vote is nonetheless valid if--

(a)

no objection to the person's entitlement to
vote is made in accordance with the
procedure; or

(b)

one or more objections to the person's
entitlement to vote is made in
accordance with the prgcedure, but the
objection is rejected in compliance with
the procedure.

Division 2*Written resolutions

Y:f::::':!iol

Dnvate comDanies.

264.

trl 4or the purpose of this Division, 4

resolution is a written resolutiori of a private company if it
is proposed and passed by the company in accordance with
this Division.

(2) The following may not be

passed as a

written resolution-

(a)

a resolution under section 141 removing a
director from offrce before the end of the
director's period of office; or
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.

(b)

a resolution under section 753 removing an
auditor before the end of the auditor's term
of office.

members of
company may propose a resolution as

(3) Either the directors or

a
a

written resolution.

(4) A written resolution

(a)
(b)

has effect as if

passed-

by the company in a general meeting; or

by a meeting of a class of members of the
company.

Who is entitled to
vote on a written
resolution.

265. (l) In.relation to a resolution proposed as a
written resolution of.'a private company, the eligilile
members are the members who would have been entitled to
vote on the resolution on the circulation date of the
resolution.

(2) lt the persons entitled to vote on a written
resolution change during the course of the day that is the
circulation date of the resolution, the eligible members are
the persons entitled to vote on the resolution at the time
when the first copy of the resolution was sent or delivered
to members for their agreement.
Circulation date for
written resolutions.

Circulatidn of written
resolutions proposed
by directors.

266. A reference in this Part to the circulation date of
a written resolution is to the date on which copies of the
written resolution are sent or delivered to members or, if
copies are sent or delivered to members on different days,
to the first of those days.
267, (1)

This section applies to a resolution proposed
as a written resolution by the directors of the company.

(2) The company shall send or deliver a copy of
a written.resolution by the directors of the company by to
every eligible member-

(a)

.

by sending copies at the same time, so far as
is reasonably practicable, to all
eligible members in hard copy form, in

it

electronic form

or by means of

a

website; or

(b) if it is possible to do so without undue

The Companies
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delay, by delivering the same copy to
each eligible member in turn, or
different copies to each of a number of
eligible members in turn,
or by sending copies to some members in accordance with
paragraph (a) and submitting a copy or copies to other
members in accordance with paragraph (b).

(3) The company shall attach to, or enclose
with, the copy of the written resolution a statement
informing the member-

(a)

how to signifr agreement to the resolution;
and

(b) of the date by which the resolution is
required to be passed if it is not to lapse.
passed,
section.'

(a) The validity of the written resolution, if
is not affected by a failure to comply with this

(5) If a requirement of this s6ction is not
complied with, the compan1 and each offrcer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(6) If,

after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to comply with the relevant iequirement,
th$'company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty" thousand shillings for each such
offence.
Right of mombers to
require circulation of
written resolution,

268, (l) The members of a private company may
require the company to circulate a resolution th4t may
properly be moved and is proposed to be 'moved as a
written resolution.
(2) A resolution may properly be moved as a
written resolution unless-

(a) it

would,

if

passed,

be void (whether

.,
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of inconsistency with a written
law or the company's constitution or

because

otherwise);

(b) it defames a person; or
(c) it is frivolous or vexatious.
(3) If the - members require a company to
circulate a resolution, the .members may require the
company to circulate with it a statement of not more than
one thousdnd words on the sirbject matter of the resolution.

(4) A company is required to circulate the
resolution and any accompanying statement as soon as
practicable after it has received requests to do so from
members representing not less than the requisite percentage
of the total voting rights of all members entitled to vote on
the resolution.
o'requisite percentage" is five per cent
or, if a lower percentage is specified for this purpose in the
anicies of the company, that percentage.

(5) The
(6) A

request made under subsection (3) is not

effective unless-

(a) it is in hard copy form or in electronic form;
(b) it identifies the resolution and any
accompanying statement; and

(c)

it is authenticated

"by the person or persons

making it.
Circulation of writtcn
resolution proposcd
by membcrs.

269. (l) A

company that is required under section
268 to circulate a resolution shall, subject to se0tion 270
(expenses of circulation), or an application not to circulate a
members' statement, send to every eligible member of the

company-

(a)
(b)
subject
expenses

a gopy

of the resolution; and

a copy

of any accompanying statement.

(2) The requirement under subsection (l) is
section 270 (requesting members to meet

to

of circulation) and section 271 (application not to
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circulate members' statement).

(3) The company shall send or deliver a written
resolution to every eligible member-

(a)

by sending copies at the same time so far as
reasonably practicable to every eligible
member in hard copy form, in electronic
form or by posting the resolution on the
bsite of the company;

(b) if it is possible to do so without undue
delay-by delivering the same copy to
each eligible member in turn or different

copies.to each of a number of eligible
members in turn; or

(c) by sending copies to some members in

'

accordance with' paragraph (a) and
delivering a copy or copies to other
members in accordance with paragraph
(b).

(4)

The company shall snd or deliver the copies
of the written resolution or, if copies are sent or delivered to
members on different days, the first of those copies not
more than twenty-one days after it receives a request to
circulate the resolution.

(5) The company shall attach to, or

.enclose

with, the copy of the resolution that is sent or delivered to
members under this section information

specifting-

(a)

how they are to signify their agreement (or
disagreement) with the resolution; and

(b)

the deadline for passing the resolution
not to lapse.

if it is

(6) The validity of the resolution, if

passed,.is
not affected by a failure to comply with this section.'

(7)

If a company fails to comply with a

requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction axe each liable to a fine not exceeding five
hundred thousand shillings.

1380
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270. (l)

The members who requested the circulation
shall meet the cost of circulating the
resolution unless the company otherwise resolves.

or of the resolution
circulation'
cxpcnses

(2) Unless the company has previously so
resolved, it is not bound to comply with section 269
(circulation of wrttten resolution proposed by members)
unless there is depositd with or tendered to the company.
an amount reasonably sufficient to meel the expenses of the
compiny in circulating the resolution.

1f:f:j111'-:,
clrculate mcmbcre'

sratrmcnt.

271. (l) A

company is not required to circulate a
members' statement under section 269 if, on an application
by the company or another person who claims to be
dissatisfied, the Court is satisfied that-^the rights conferred
by section 268 and that section are being abused.

(2) The Court may order the

members -who
requested the circulation of the statement to pay the whole
or part of the company's costs on sueh an application, gven
if they are not parties to the application.

272.. (l) A member signifies agreement to a
ffi;$l#t'*","*,
;;;;;;"';iil;;. proposed written resolution when the company receives

from that member, or from someone acting on

the

member's behall an authenticated document-

(a)

identiffing the resolution

to which

the

pgreement or the document relates; and

(b)

indicating agreement to the resolution.

(2) To be effective, the authenticated document
must be delivered or sent to the company in hard copy forrn
or in electronic form.
(3) The agreement of a member to a written
resolution may not be revoked after it has been signified.

(4) A written resolution is passed when the
required majority of eligible members have signified their
agreement to the written resolution.

Dcadrineror 273. (l) A proposed written resolution lapses if it is
agrecing to written
;;;il;;. ---- not passed befor*
(a)

the deadline specified fo; this purpose in the
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company's articles; or

O) if no deadline is specified-the expiry of
twenty eight days from and including
the circulation date.

(2) The agreement of a member to a written
resolution is void if signified after the deadline or the
expry of that period.

274. If a company

Sending documents
rclating to written
rcsolutions by
electronic means.

has given an electronic address in
a document containing, or enclosed with or attiached to, a

proposed written resolution, any docunrent or information
relating to that resolution may be validly sent by electronic

means to that address, subject to any conditions or
limitations specified in the document.

hrblication of
wriuen resolution on
website.

275. If a company sends to a person by means of

a

website-

(a)
(b)

a

written resolution; or

a statemeht relating to a written resolution,

the resolution or statement is not validly sent unless the
resolution is available on the website throughout the period
from and including the circulatiorrr dd;e and ending on the
date on which the resolution.lapses under this Division.
Rerarionshipbct*cca

276. A provision of the artieles of a private compi,ny
provisionsor .is void tci the extent that it would have the effect that a
this Divisiou and

companv'sarticles'

resolution that is required by or otherwise provided for in
an enactrnent could not be proposed and.passed as a written
resolution.

Division 3-4rocedure for convening and holding company
general meotings

l4onvening of general meetings and passing resolutibns
'*::II:T-::-^
277. A resolution of the members of a company is
sencnar mc'Enst'
Subdivision

yalidly passed at a general meeting

if--

(a)

notice of the meeting and of the resolution is
given; and

(b)

the nreeting is held and conducted,
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in accordance with this Act and the company's articles'
Power of directors
to convene general
meetings,

278, The directors of a

company may convene

a

general meeting of the company.

Iglj_'lg,P:: 279. (1) The members of a company may require the
to reoulre directors
gen"a
to

"onn.n"
meeting'

directors to convene a general meeting of the company.

(2) The directors are required to convene a
general meeting as soon as practicable after the company has
received requests to do so from-

(a)

members representing at least the'required
percentage of such of the paid-up capital
of the company as carries the right of
voting at general meetings of the
company; or

(b)

in the case of a company not having a share
capital-members who represent at least
the required percentage of the total voting
rights of all the members having a right to
vote at general meetings.

(3) The required percentage for the purpose of
subsection (2) is ten percent, except as provided by
subsection (4).

(a) In the case of a private
percentage is five percent

(a)

if-

company, the required

more than twelve months has elapsed since
the end of the last general meeting

convened

in

accordance

with

a

requirement under this section; or

(b) in

relation to'- which members had, in
accordance

with an

enactment

or

the
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company's articles, exercised a right to
require the circulation of a resolution in
respect of the meeting at their request.

A

request for the directors to convene a
general meeting is only effective if it states the general nature
of the business to be dealt with at the meeting. However,
such a request may include the text of a resolution that is
proposed to be put to the meeting.

(5)

(6) A

meeting

if-

(a) it

resolution may not be moved at a general

if

passed, be void because of
inconsistency with any written law or the
constitution of the company or otherwise;

would,

(b)
(c)

it defames

(7)

A

a person; or

it is frivolous or vexatious.
request for" the directors

general meeting is not effectivb unless it

(a)
(b)
Directors'duty to
convene general
mceting required
by mcmbers.

is.-

tp

convene a

in hard copy form or in electronic form; and

authenticated
making it.

280. (l) If

by the person or

persons

requested to convene a general meeting of
!
the cornpany., the directors

(a)

shall-

do so withiir twenty-one days from the date
on which request was made; and

(b)

hold the meeting on a date hot more than
twenty eight dayg after the date of the
notice convening the meeting.

(2) lt such a requbst includes a resolution
intended to be moved at the meeting, the directors shall
include in the notice 9f the meeting a copy the proposed
resolution.
(3) The business that rhay be dealt with at the
meeting includes a resolution of which notice is given in
accordance with this section.
(4) If the resolution is to be proposed

as a special

r384
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resolution, the directors are taken not to have duly convened
the meeting if they do not give the required notice of the
resolution in accordance with this section

P::.:t-:::l=
to convene general

2S1. (l)

It

after having been required to convene a
fail to do as
required by section 280, the members who requested the
meeting, or any of them representing more than.one half of
the total voting rights of all of them, may convene a general

rrcetingattihe general meeting under section 279,the directors

::Ljfft*"

meeting.

If

(2)
the requests received by the company
inchided the text of a resolution intended to be moved.at the
meeting, the members concerned shall include in the notice
convening tle meeting the text of the intended resolution.

(3)

The'members concerned shall ensure that the
meeting'is convened for a date not more than three months
after the date on which the directors were requested to
convene a meeting.

(a) The members concerned shall convene the
meeting, as nearly as ilracticable, in the manner in which
meetings are required to be convened by directors of the
company.

(5) The business that may be dealt with at the
meeting includes a resolution of which notice is given in
accordance with this section.

(6) The company shall reimburse the members
concerned for all reasonable expenses incurred by them
because the directors failed to convene a meeting as required
by section 280.

(7) The company shall deduct frorn

the
rerhuneration payable to the directors who were in default the
amoont of expenses reimbursed to members under subsection
(6).
Power of Court to
order gencral
meeting to be
convcned.

282. (l) This section appligs
impracticable-

'

{a)

if for any reason it

is

to convene a meeting of a company in any
mailner in which meetings , of that
company may be convened; or
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to conduct the meeting in the manner required
by the articles of the company or this Act..

1i) fle

Court may, either on its own initiative or

on the application-

(a)
(b)

of a director of the company; or

of a member of the company who would

be

entitled to vote at the meeting,
make an order requiring a meeting to be convened, held and
conducted in any manner the Court considers appropriate.

(3) If an order is made under subsection (2), the
Court may give such ancillary or consequential directions as
it considers appropriate.

by

(4) Directions given
the Court under
subsection (3) may include a direction that one member of

the company present at the meeting be' regarded as
constituting a quorum

(5) A meeting convened, held and conducted in
accordance with an order under this section is taken for all
purposqs to be a meeting of the company properly convened,
held and conducted.
Amount of noticc
to be given

for

gcncral rneetings.

283. (1)

In convening a general meeting (other than an
adjourned meeting), a private company shall give a least
twenty-one days notice.

(2) In convening a general meeting, a
company shall

giv+

(a)

in the

public

of its annual general meetirrg-at d
least twenty-one days ndtice to mem-bers;
case

or

(b)

in the case of any otlrer general meeting-at
least fourteen days notice to membdrs.

(3) The company's

articles may require a longer
period of notice tlnn that specified in zubsection (l) or (2).

'

(4)

A general meeting may be convened

shdrter notice4lran that otherrvise'required
the members.

by

if it is a$eed by
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(5)

The shorter notice referred to in subsection (4)
is valid only if it is agreed to by the required majority of
members.

(6) For the purpose of subsection (5), the required
majority of menfuers is a majority of members who, having a
right to attend and vote at a general meeting-

(a)

together hold not less than the requisite
percentage in nominal value of the shares
giving a right to attend and vote at the
meeting; or

(b)

in the case of a company that does not have a
share capital-together represent not.less
than the requisite percentage of the total
voting rights at that meeting of all the
members.

(7) The requisite
subsection (6)

(a)

,

is-

percentage

for the purpose of

in the case of a private company-ninety per
cent or such higher percentage, not,
exceeding ninety-five per cent, as may be
specified in the company's articles; cir

(b)

in the case of a public companyl-ninety-five
percent.

(8) The proceedings of a meeting that do

not

comply with the requirements of this section are void.
Manner in which
notice d general
mecting to be
givcn.

284.

A

company shall give. notice

of a

general

meeting*

(a)
(b)

(c)

in hard copy form;
in electronic form;
by means of a website; or

(d) partly by one such means and partly by
another or the others such means.
Publication of
i:otice of gcncral
mecting on
company's
websitc.

285. (l) Notice of a general meeting given by a
company by means of a website is not effective unless it is
given in accordance with this section
(2) In notiffing

its members of the presence on a
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website of a notice convening a general meeting, a company

shall-

(a)

state that it concerns a notice
meeting;

(b)

specifu the place, date and time

of a company

of

the

meeting; and

(c)

in the case of a public company, state whether
the meeting will be an annual general
meeting.

(3) The company shall ensure that the notice of
the general meeting is available on the website throughout
the period from and including the date of that notification and
ending with the conclusion of the meeting.

l"::T:ljl"1"'
general

286. (l) A

company shall send a notice of a general
mcetings, meeting of the company to-

recelve notlce ol

(a)
(b)

each member of the company; and
each director.

(2) In

subsection (1), the reference to a member
includes any person who is entitled to a share in consequence
of the death or bankruptcy of a member, if the company has
been notified of their entitlement.

(3) In subsection (2), the reference to the
bankruptcy of a member includes thb sequestration of the
estate of a member.

9::lll""l
notrces of seneral
-_ ,
'n""ting..

(a)

This section has effect subject

(a)
(b)

any written law; and

to-

any provision of the compiny's articlep to the
contrary.

287. In giving
shall speciff-

notice of a general meeting, a company

(a)
(b)

the time and date of the meeting;

(c)

the general nature of the busiriess to be dealt
with at the meeting.

the place of the meeting; and

.
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Offence for
company to fail to

comply with
section 2S3,285,
286 or28il.

288. (1)

If a

sompany

fails to comply with

a

requirement of section 283(l) or (2), 284, 285(2) or (3),
286(l) or 287, the company, and each officer of the company
who is in default, cornmit an offence and on conviction are
each liable to a fine
i not'exceeding five hundred thousand

shillings.

(2) If, after a company or any of its officers is convicted
of an offence under subsection (l), the company continues to
fail to comply with the relevant requirement, the company,
and each officer of the company who is in default, coillmit a
further offence on each day on which the failure conthues
and on conviction are each liable to a fine not exceeding
thousand shillings for each such offence
Resolution

rcquiring speciat
notice.

fifu

289. (1) If a provision of this Act requires a special
notice of a resolution to be given, the resolution is not
effective unless notice of the intention to move it has been
given to the company at least twenty-eight days before the
meeting at which it is moved

if

(2) The company shall, practicable, give its
members notice of any zuch resolution in the same nmnner
and at the same time as it gives notice of the meeting.
(3) If it is not practicable to give that notice, the
cor?rpany shall give its members notice
least fourteen days before the meeting-

of the rcsolution

at

(a) by advertisernent in a newspaper having .a
wide circulation in the area in which the
company caqies on business; or

(b) in any other manner allowed by

the

company's articles.

(4) If,

after notice of the intpntion to move such a
resolution has been given to the company, a meeting is salled
for a date twenty eight days or less dfrer the notice has been
given, the notice is nwertlroless taken to have been
effectively grven even though it was not given wilhin the
requirdd period.
Accidcnal

frilurt

to givc noticc of
resolution or
gcncral rncctbg;

(l) If a company gives notice of(a) agswtahneeting;0r

290.
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resolution intended to be moved'at a general
meeting,

an accidental failtre to give notice to one or more persons is
to be disregarded for the pu{pose of determining whether
notice of the meeting or resolution has been duly given.

(2) With the exreption

(a)

undersection 279 (power of members to require
of a notice given

directors to convene general meeting);

(b)

section 281 (power of members to convene a
meeting at the expense of the company);

or

(c)

section 314 (public compariies: members'
power to require circulation of resolutions
for annual general meeting),

subsection (l) has effect subject
company's articles.

to any provision of

the

P-ower-9f-members

291. (1) The members of a company may require the
.i'"pi.rionor company to circulateo to members of the company entitled to
'statemcnts' receive notice of a general meeting, a statement of not more
to rcqurre

than one thousand words with respect

to-

(a)

a maffer referred to in a proposed resolution
to be dealt with at that meeting; or

(b)

other business to be dealt with at that
meeting.

Q) A company is required to circulate a statement
once it has received requests to do so from(a)

members represenling at least five percent of
the total voting rights of all the members
who have a relevant right to vote; or

(b)

at least one hundred members who have a
relevant right to vote and hold. shares in
the company on which thers has been
paid up an average sum, per member, of
at least one thousand shillings.

(3)

In

subsection

(2), "relevant right to vote"

13p
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means-

(a) in relation to a statement

with respect to a
matter referred to in a proposed
resolution, a right to vote on that
resolution at the meeting to which the
requests relate; and

(b)

in relation to any other statement, a right to
vote at the meeting to which the requests
relate.

only if

it-

(4) A

request under subsection

(2) is effective

(a) is in'hard copy form or in electronic form;
(b) identifies the statement to be circulated;
(c) is authenticated by the person or persons
makiqg it;.and

(d) is received by the company at least seven
days before the meeting to which it
relates.
Duty of company
to circulate

memhers'
statements.

292. (1) A

company that, in accordance with section
291, is required by its members to circulate a statement shall
send to each of its members who is entitled to receive notipe
of the meeting a copy of the statement-

(a) in the same manner as the notice of the
meeting; and

(b)

at the same time as, or as soon as reasonably
practicable after, it has given notice of the
meeting.

(2)

Subsection (1) has effect subject
293(2) and section 294.

to

section

(3) If a company fails to comply with subsection
(1), the company, and each officer of the company who is in
default, commit an offence and on conviction are each liable
to a fine not exceeding two hundred thousand shillings.
293. (1) The members who requested the statement to
Y:':1':11"
of.r*rrr,r"e
be circulated need not pay the expense incurred y the
meet cost

memberc' company in complying with section

292 (duty

of comphiry:tb

The Companies Bill, 20 I 4

circulate members' statement)

1391

if-

(a)

the meeting to which the requests relate is an
public
arurual general meeting
company; and

(b)

the company receives requests sufficient to
require the company to circulate the
statement bBfore the end of the financial

of a

year. preceding the meeting.

(2) If subsection (l)

(a)

does not apply,

then-

unless the company resolves otherwise-the
members who requested the statement to
meet the
be circulated are liable
expenses of the company in bomplying
with section292; and

to

(b)

unless the company has previously resolved
not to circulate statements to its members

as required by section 291 (power of
members to require circulation of
statementsFit is bound to comply with
section 292 only if, not later than seven
days before the' meeting, ut arnount
reasonably suffrcient to meet its expenses
in doing so is deposited or tendered to it.
Subdivision 2-Procedure at company general meetings

-

9^11Tlj::--general meetlngs.

294. (1) In the case of a company limited.by

shares or

guarantee and having only one member, one qualiSing
person present at a meeting constitutes a quonrm.

(2) In any other case, (subig:ct to the articles of
the company) two qualiffing persons present at a meeting
are a quorum,

unless-

(a)

qualifrin! person only because the
person is authorised under section .299
(representation of bodies corporate at
meetings) to act as the representative of a'
body corporate in relation to the meeting,
and they are representatives of the same

each is a

.
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body corporate; or

(b)

295. (l)

The members present at a general meeting,of
the company may, by ordinary resolution, elect one of the
members to preside at the meeting.

*I;H,::,|i1',"
pr.sideatienerar
mbcting'

each is a qualifring person only because the
person is appointed as'proxy of a member 'i
in relation to the meeting, and they are
proxies of the same member.

(2)

Subsection (1) is subjeot to a provision of the
company's articles that states who may or may not be
hairperson or preside at a general meeting of the company.

296. (1) On a vote on a resolution at a meeting with a
Show of hands, the person presiding at the meeting may
declare that the resolution-

IfJ,Iof;lLr"
iray decrarc reiutt

:f,#iti:|i,.

(a) has or has not been passed; or
(b) has passed with a particular majority.
(2) Such a declaration is conclusive evidence of
the result of the voting without proof of the number or
proportion of the votes recorded in fav.our of or against the
resolution.

(3) An entry in lespect of such a declaration in
the minutes of the meeting recorded in acoordance with
section 294 (records of resolutions and meetings, etc) is also
conclusive evidence of that fact without further proof.

(4) This section does not have effect if a poll is
demanded for passing the resolution and the demand is not
subsequently withdrawn.
Right of mcmbcrs
to dcmand a poll at
gcncral mccting.

297, (1) A provision of a company's articles is void to
the extent that it would have the effect of excluding the right
to demand a poll at a general meeting on a resolution other
than one

for(a)

electing the member who is to preside at the
meeting; or

(b)

adjourning the meeting

(2) Except as provided by subsection (1),

a

provision of a company's articles is void to the extent,that it

The Companies Bill, 20 I 4

1393

would have the effect of making ineffective a demand for a
poll on a resolution made-

(a)

by no fewer than five members having the
right to vote on the resolution;

(b) by a member or members

representing no
less than ten percent of the total voting
rights of all the members haviqg the right
to vote on the resolution; or

(c)

by a member or members holding shares in
the company conferring a right to vote on
the resolution, being shares on which an
aggregate amount has been paid up equal
to not less than ten percent of the total

amount paid

up on all the

shares

conferring that right.

..

295. A member who is entitled to cast two or more
votes
at.a poll taken at a general meeting of a company is not
rlti"s
""rc-'
"r,i"at sencral
on a poll
obiieed to use all of those votes or to cast them all in the
mcetlng.
same way.
Membernot

obllgcd to use all

g.n"ra rJ.tings.

299. (l) If a body

corporate is a member of a
,by
resolution of its directors or other
cohpon], it may,
governing body, authorise a person or persons to act as its
rdpresentative or representatives at a meeting of the

RePrcsentationor.

company.

(2)
person

If

the body corporate authorises only

to act as its representative at a

meeting

one

of

the
company, that person is entitled to exercise the same powers
on behalf of the body as the body could exercise if it were a
natural person who is a member of the company.

(3) If the body corporate authorises two or more
persons to act as its representatives at a meeting of the
company, any one of them is entitled to exercise the same
powers on behalf of the body as the body could exercise if it
were a natural person who is a member of the company.

(4) If the body corporate authorises two or more
persons to act as its representatives at a meeting of the
company and more than one of them purports to exercise a

t394
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power under subsection

-'

(3)-

(a) if they purport to exercise the power in the
same way-power

is

taken to

be

exercised in that way; and

(b)

'
Subdivision

i-tlt,

if they do not purport to exercise the power in
the same way-power is taken not to be
exercisbd.

of proxies at company general meettngs

300. (l) A member of a company is entitled to appoint
x::::iJ:i::::
' another
person as the member's proxy to exercise all or any
to appolnt proxres.

of the member's rights to attend and to speak and vote at a
meeting of the company.

(2) A member of a company that has a share
capital rnay appoint more than one proxy for a meeting
provided each proxy is appointed to exercise the rights
attached to a different share or'different shares held by the
member.

Y:::-'*::::l- 301. (1) In every notice convening a meeting of a
company, the company shall include a prominently displayed
:3::b_::-::" statement informing the member ofmeetrng to contaln

statemJntof rights
appolnt proxles.

(a)

the member's rights under section 300 (rights
to appoint proxies); and

(b)

any more extensive rights conferred by the
company's articles to appoint more than
one proxy.

,

(2) Failure to comply with this section does not
affect the validity of the meeting or of anything done at the
meeting.
(3) If

a company fails to comply with this secdon
in relation to a meeting of a company, the company, and each
officer of the company who is in default, commit an offence,
and on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

!::ryt
sponsor€d

invitations

'appoint

tq

proxies.

302. (l) Iq for the purposes of'a
are issued at the expense of

meeting, invitations
the company to members to
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a proxy a

specified person, or a number of
specified persons, the company shall issue the invitations to
all members entitled to vote at the meeting.

appoint as

(2) A company

complies with subsection (1)

if-

(a)

there is issued to a member, at the member's
-request, a form of appointment naming
ihe proxy, or a list of persons willing to
act as proxy; and

(b)

the form or list is available on request to all
members entitled to vote at the meeting.

(3) If a company fails to comply with subsection
in reletion to a meeting of a company, the company, and
each officer of the company who is in default, commit an
offeirce, and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(l)

Notice cf
appointment

303. (1) This section applies to-

of

(a)

proxy to be given
to company.

.

the appointment Jf a proxy; and

G) *'"1:'T,'""'ff:$H'",jli,-:-*'J:"u,H
appointment of aproxy.

(2) A provision of the company's articles is void
to the extent that it would have the effebt of requiring any
such appointment or document to be received by the
company or another person earlier than whicfieV-er of the
following periods is applicable:

(a) in the case of a

meeting or adjourned
meeting-forty-eight hours' before the
time for holding the meeting or adjourned
meeting;

(b)''

tl;l'i;*3 x?i:J"['H;':ffiJ:r
twenty-four hours before

the

time

appointed for the taking of the poll;

(c) in the case of a poll taken not more than
forty-eight hours after it was dentinded-

I
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the time at which it was demanded.

In

(3)
calculating the periods referred to in
subsection (2), a day or part of a day that is not a working
day is to be disregarded.

304. (1) A proxy may be elected to preside at a
LTl"lJJi,o"
genofal meeting by a resolution of the company passed at
the

ar generar mccting.

meeting.

(2)

Subsection (1) is subject to any provision of
the company's articles that states who may or who may not
be chairpersrin.

Right of proxy to
demand a poll at
gcneral mecting.

305. (1) The appointment of a proxy to vote on a
matter at a meeting of a company authorises the proxy to
demand, or join in demanding, a poll on that matter.
poll) to

(2) ln applying section 297 (right
proxy
of a member of a companya

(a) 'for

to demand

a

the purpose of subsection (2)(a) of that
section-a demand by a proxy counts as a
demand by the member;

(b)

for the purpose of subsection (2)(b) of that
section-a demand by the proxy counts

as

a demand by the member representing the

voting rights that the proxy is authorised
to exercipe; and

(c) for the purposes of subsection (2)(c)-a
demand by the proxy counts as a demand
by the member holding the shares to
which those rights are attached.

Noticc to be given
to company of
torr4ination of
proxy'i authority.

306. (l) A member of a company who has appointed a
person to act as a proxy of the member may terminate the
appointment by notice.
(2) The termination of the 4ppointnent of
affect-

a

person to act as proxy does not

(a)

whether

the person counts in

deciding
whether there is a quo'rum at a meetipg'of
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the company;

(b)

the validity of anything that the person does
in presiding at the a meeting; or

(c)

the validity of a poll demanded by the person
at the meeting,

unless the company has received notice
before the start of the meeting.

of the termination

(3) The termination oithe authority of a person to
act as proxy does not affect the validity of a vote given by
that person unless the company receives notice of the
termination-

(a)

before the start of the meeting or adjourned
meeting at which the vote is cast; or

(b) in the case of a poll taken more than fortyeight hours after

it is denfanded-before

the time fixed for taking the poll.

(4) If the company's articles require or

permit
members to give notice of termination to a person other than
the company, this section. has effect as if the references in
this section to a company included references to that person.

(5)

Subject to subsection (6), subsections (2) and
(3) have effect subject to any provision of the company's
articles that has the effect of requiringnotice of termination
to be received by the company or another person at a time
earlier than that specified in those subsecticins.

(6) A provision of the company's articles is void
to the extent that it would have the effect of requiring notice
of termination to be received by tlie corirpany or another
person earlier than whichever of the following peri6ds is
applicable:

(a) in the case of a

meeting er adjourned
meeting-forly-eight hours before the
time for holding the megting or adjourned
meeting;

(b)

in the case of a poll taken more than fortyeight hours after it was demartded-
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twenty four hours before the

time

appointed for the taking of the poll;

(c)

in the case of a poll taken not more than
forty-eight hours after it was demanded,
the time at which it was demanded.

In

(7)
calculating the periods referred to in
subsections (3Xb) end (6), no account is to be taken of any
part of a day that is not a working day.

-307.

l$'l:l]]l
conler
more

Sections 300

to 306 (proxies) do not prevent

a

ext"nriu"iigh,roncompany's articles from conferring more extensive rights on
members and
members or proxies than those conferred by those sections.
proxles.

.

Subdivision 4-Other matters relating to company general meetings
Resolutions
at adjourned

Passed 308.

;";ili;;"s.

l1Illqt
memhem

If a resolution is passed at an adjourned general
meeting of a company, the resolution is for all purposes to be
treated as having been passed on the date on which it was in
fact passed, and may not be treated as having been passed on
an earlier date.
309. (1) If

a company has given an electronic address
J""--"r" relating ilt a notice convening a general meeting, any document or
information relating to proceedings at the meeting can be
:^T1111meetlngs rn
erectroiicform. sent by electronic means to that address subject to the
conditions or lipitations (if any) specified in the notice.
1/)

(2) If a company has given an

electronic

address(a) in a document of proxy sent out by the
\

company in relation to the meeting; or

(b)

in an invitation to appoint a proxy issued by
the company in relation to the meeting,

any document or information relating to proxies for that
meeting can be sent by electronic means to that address,.
subject to any conditions or limitations specified in thc
notice.

(3)

In

subsection

(2),

documents relating to
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include-

(a) the appointment of a proxy for a meeting;
(b) any document necessary to establish

'

the

validity of the appointment of a proxy;
and

(c) a noiice terrfiinating

of

the appointment

a

proxy.

Division 4-Application of Division 3 to meetings of classes of
members of companies

(l) Subject to subsection (2) and (3), Division 3
fi#'.','.*'1"" 310.with
to meeting of
necessary modifications,
a
,""i'e'"ii.uers oppli€s,
ofclassesof shares'
holders of a class of shares of a company as it applies to a
general meeting of the

company.

:

(2) The following sections
rneeting of holders of a class of shares:

(a)

sections 279

do not apply to

to 281 (members' power

require directors

to call

a

to

general

meeting); and

(b)

section 282 (power

of

Court

to

order

meeting).

(3)

In addition to the sections

specified in
subsection (2), the following sections do not apply to a
meeting convened to pass a resolution to vary, rights
attached to a class ofshares:

(a)
(b)

section 294 (quorum); and
section 297 (riglrtto derhand a poll).

(4) The quorum for a meeting referred to in
subsection (3)

is-

(a) for a meeting otherlthan an adjourned
rneeting-at least two persons who are
predent and holding at least one-third in
nominal value of the issued shares of the
.lelevant class; artd

,
(b)

for an adjourned meeting--one person who
is present and holdigg shares of the

l40r
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relevant class.

(5) For the purpose of subsection (4), a person
who is present as a holder of one or more proxies is taken to
hold only the shares in respect of which those proxies are
authorised to exercise voting rights.

(6) At such a meeting, a holder of shares of the
relevant class may demand a poll if present at the meeting.
(7)

For the purposes of this

(a)

any amendment of a provision contained in a

section-

company's articles for the variation of
the rights attached to a class ofshares, or
the insertion of any such provision into

the articles, is itself taken to be

a

variation of those rights; and

(b)

a reference to the variation ofrights attached
to a class of shares includes a reference
to the abrogation of those rights.

311.
.,--..
"

lll'-',"^1':^':1
l)tvrsron to meetings

(1) Subject to subsection (2) and (3), Division
applies, with necessary modifications, to a meeting of

3

oicras,esor
a
class
of
members
of
a
company
having
no
it
share
capital
as
TA1"-1::1..,-comDanv havlns no
- -^ applies to a general meeting of the company.
sha,e capirar.

(2) The following

sections do not apply to a
meeting of class of members of a company having no share
capital:

(a)

to 281 (members' power to
require directors to call general

sections 279

meeting); and

(b)

section 282 (power

of

Court

to

order

meeting):

In addition to the sections specified in
(2),
subsection
the following sections do not apply to a
meeting convened to pass a resolution to vary rights of a
(3)

class of members of a company having no share capital:

(a)
(b)

section 294 (quorum); and
section 297 (riglrt to demand a poll).

(4) The quorum for a meeting referred to in
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is-

(a) for a

meeting other than an adjourned
meeting-at least two members of the
class present in person or by proxy who
together represent at least one-third of
the voting rights of the class; and

(b)

for an adjourned meeting-one member of
the class present in person or by proxy.

(5) At such a meeting, any member present in
person or by proxy may demand a poll.
(6)

For the purposes of this

(a)

any amendment of a provision contained in a

section-

company's articles for the variation of
the rights of a class of members, or the
insertion of any such provision into the
articles, is itself taken to be a variation of
those riglits; and

(b)

a reference to the variation of rights of

a

of members includes a reference to
the abrogation of those rights.
class

Division S-Additional requirements for general meetings of
public companies
Pubriccompanie"'

.;.ii;s:

312. (1) Every public company shall hold a general
meeting as its annual general meeting within six months
from and including the day following its

reference date in each year, whether or not.it
meetings during that period.

accounting
holds other

(2) A company that fails to comply with
subsection (1) as a result of giving notice under section 646
(power of company to change its accounting reference

dateF

(a)

specifying a new accounting reference date;
and

|b)

stating that the current accounting reference
period
the previous accounting
period
is to be shortened,
reference

or

tN2
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is nonetheless taken to have complied with that subsection
if it holds a general meeting as its annual general meeting
within three months after giving that notice.

(3) If a public company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding one
million shillings.

(4) If,

after a company or any of its offtcers is
convicted of an offence under subsection (3), the company
continues to fail to comply with the requirement to hold its
annual general meeting, the company, and each officer of
the company who is in default, commit a further offence on
each day on which the fbilure continues and on conviction
are each liable to a fine not exceeding one hundred thousand
shillings for each such offence.

Public companies:
notice of annual
general meeting.

313. (1) 4.public company

shall state in the notice
convening an annual general meeting of the company that
the rneeting is an a4nual general meeting.

(2) An annual general meeting may be convened
shorter
notice than that required by section 283(2)
by
(noticp' to be given for general meetings) or by the
company's articles, if all the members entitled tb attend and
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vote at the meeting agree to the shorter notice.

(3) If a public company fails'to comply with
subsection (l), the company, and each officer of the
company who is in default commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

P.,bl,:":Ip.1ih,: 314. (1) The
members' power to
requirc circuration

members

of a public

company may

orfeQUife the company to give to members of the company
who are entitled to receive notice of the next annual general
meeting a notice of a resolution that is proposed to be
moved at that meeting.

:"-:II:::::l
"'""tingl

annual peneral

(2) A public company is not required to
notice of a resolution

(a)

if-

give

it would, if

passed, be void (whether because
inconsistency with this Act or any
other written law or the company's
constitution or otherwise);

of

(b)

it defames

(c)

it is frivolous or vexatioug.

a person;

or

(3) A

company is required to give notice of a
resolption once it has received requests that it do so from-

(a)

members representing at least five percent

'
(b)

of

the total voting rights of all the members
vote on the
who have right
resolution at the annual general meeting
to which the requests rdlate; or

a

to

at least one hundred members who have a
right to vote on the resolution at the.,
annual general meeting to which the
requests .relate and hold strares in the
company on which.ther" h-ut been paid
up an average sum, per member, of at
least ten thousand shillings.

(4) A request is effective for the purpose of this
section only

if-

(a)

it is in hard copy form or in electronic form;
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(b)

identifies the resolution of which notice is to
be given;

(c)

is authenticated by the person or

persons

making it; and

(d)

is received by lhe company not later thansix weeks before the annual general
meeting to which the request relate;
or
if later, the time at which notice is
given of that meeting.
(5) a public company fails to comply with
subsection (3), the company, and each officer of the
company who is in default, commit'an offence and on

(i)

(iD

If

conviction are each liable to a fine not exceeding five
hundred thousand shillings.
Public companies:
company's duty to
circulate members'
resolutions for
annual general
meetings.

315. (l) A

company that is required under section
give
314 to
notice of a resolution shall send a copy of the
resolution to each member of the company entitled to
receive notice of the annual general meeting-

(a)

in the same manner as notice of the meeting;
and

(b)

at the same time as, or as soon as reasonably

practicable after,
meeting.

(2)

Subsection

(l)

it

gives notice of the

has effect subject

to

section

316(2).

(3) The business which may be dealt with at an
annual general meeting includes a resolution of which
notice is given in accordance with this section.
(4) If a public company fails to comply with
subsection (l), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
hrblic companies:
expenses

of

circulating
'nembers'
rcsolutions

for

316. (1) The members who requested the circulation
of the resolution need not pay the expenses of the company
in complying with section 315 if requests sufficient to
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meeting.
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require the company to circulate it are received before the
end of the financial year preceding the meeting.

(2) If subsection

(a)

(1) does not apply,

unless the company otherwise resolves, the
members who requested the circulation
of the resolution shall pay the expens'es
the company
complying wittr
section 315; and

in

of

O)

then-

unless

the company has previously

so

resolved, it is not bound to comply with
section 315 unless not later than(D

six weeks before the annual general

to

which the request
relates; or
if later, the time at which the notice
is given of that meeting,
meeting

(ii)

an amount reasonably sufficient to meet
its expenses in complying with that
section is deposited with or tendered to
it.
Results of poll to be
made available on

website.

317. (1) If a poll is taken at a general meeting of a
quoted company, the company shall ensure that the
following information is made available on a website:

(a)
(b)

the date ofthe meeting;

.

the text of the resolution er a description of
the subject matter of the poll;

(c)

the number of votes cast in favour of the
resolution;

(d) the

number

of votes cast against the

resolution.

(2) Section 318 (requirements as to

website

availability) applies to this section.

(3) Failure to comply with subsection (l)
requirement of section 318 does not affect the validity

or

of-

(a)

the poll; or

a
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(b)

the resolution or other business (if passed or
agreed to) to which the poll relates.

(4) If a quoted company fails to comply with
subsection (1), the company, ffid each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
Requirements as to
website availability.

318. (l)

A

quoted company shall make the
in section 317(l) available on a

information referred to
website

that-

(a) is

maintained

by or on behalf of

the

company; and

(b)

identifies the company.

(2) The company shall not make access to the
information on the website, and the ability to obtain a hard
copy of the information from the website, conditional on the
payment of a fee or compliance with any other requirement.
(3) The company shall . ensure that
information referred to in subsection (3)

(a)

is-

the

made available as soon as reasonably
practicable after the date of the meeting
at which the poll was taken; and

(b)

kept continuously available on a website that
complies with subsection (l) for not less
than two years from and including the
date on which it is first made available
on the website.

(4) A failure to make information available on a
website continuously during the two yeaxs specified in
subsection (3Xb) is to be disregarded if-

(a)

the information is made available on the
website for part of that period; and

(b) the failure is wholly

it

attributable to

cirpumstances that
would not be
redsonable to expect the-'company to
have prevented or avoided.
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(5) If a quoted company fails to comply with

a

' requirement of this section, the companyy and each officer
of the company who is in default, commit ah offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(6) It after a quoted company or any of

its
officers is convicted of an offence under subsection (5), the
company continues to fail to comply with the requirement
concerned, the company, and each officer of the company
who is in default, commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding fifty thousand shillings for
eabh such offence.

Division 6-Reconds relating to resolutions and company
meetings
Records

of

resolutions and
meetings, etc.

319. (1) Every company
comprising-

(a)

shall keep

records

copies of all resolutions of members
passed otherwise than at general
meetings;

(b)

minutes

of all proceedings of

general

meetings; and

(c)

details provided to the company in
accordance with section 321 (records
of decisions by sole member.)

(2) The company shall keep the records for at
years
least ten
from the date of the relevant resolution,
meeting or decision.
(3)

If a

company fails

to comply with

subsection (1) or (2), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4)

It

after a company or any

ofits officers is

of an offence under subsection (3), the
company continues to fail to comply with subsection (l),
the company,,and each officer of the company who is in
convicted

The Companies Bill,
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default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.
Records as
evidcnce of
r€solutions, etc,

320. (1) This section applies to the records kept in
accordance with section 319 (records of resolutions and
meetings etc.).
(2) The record

of a

resolution

passed

otherwise than at a general meeting, if purporting to be
signed by a director of the company oI by the company
secretary, is evidence of the passing of the resolution.

(3) If a record of a written resolution of a
private company exists, the requirements of this Act with
respect to the passing of the resolution are presumed to be
complied with unless the contrary is proved.
(4) The

minutes of proceedings of a general
purporting .to be 'signed by the person
presiding at that meeting or by the person presiding at the
next general meeting, are evidence of the proceedings at

meeting,

if

the meeting.

(5)
meeting of

If

a record of proceedings of a

general
a company exists, then, until the contrary is

proved-

(a)

the meeting is presumed to have been duly
held and convened;

(b) all

proceedings at the meeting are
to have duly taken place;

presumed
and

,

(c) all

appointments

at the meeting

are

presumed to be valid.
Rccords of
decisions by sole
mcmber.

321. (l) This section applies to a company that is
limited by shares or by guarantee and has'only one
member.

(2) It
takes a decision

(a)

a company to which this seetion applies

thatcan be taken by the company at a general
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meeting; and

(b)

has effect as if agreed by the company at a
general meeting,

the member.of the company shall, unless the decision is
in the form of a written resolution, provide the company
with details of the decision.

(3) Failure to comply with this section does
not affect the validity of a decision referred to in
subsection (2).

(4) A member of a company to which this
section applies who, without reasonable excuse, fails to
comply with subsection (2) commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Inspection of
records

of

resolutions and
meetings.

322. (1) This section applies(a) to a company. that is required to

keep
records in accordance with section 3 19
(records of resolutions and meetings
etc.); and

(b)

to those records.

(2) Except in so far as the

regulations

otherwise provide, a company to which this section
applies shall keep its records available for inspection at its
registered office.

(3)

The company shall, on being requested to

do so by a member of the company, make the records
available for inspection by the member without charge.

(4) If a member of the company requests the
company to provide the member with a spocified record,
the company shall comply with the request within seven
days after receiving the request, subject to payment of the
prescribed fee (ifany)
(5) If the company fails without
excuse to comply

(a)

with-

subsection (2); or

reasonable
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(b)

a request made under subsection (3) or
{4),

the company, and each officer of the company who is in
default, commit and offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(6) If,

after a company or any of its officers is
convicted of an offence under subsection (5), the
company continues to fail to oomply with subsection (2),
or with the relevant request, the company, and each
'
6fficer of the company who is in default, commit a further
offence on each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each sueh offence.

'

(7) If a company refuses to allow an
inspection as requested under subsection (3), or to

.
Records of
resoiutions and
meetings of class
of members.

provide a copy ofa record requested under subsection (4),
the Court may, on the application of a person affected by
the refusal, make, an order cornpelling the company to
allow an immediate inspection of the records, or, to
provide that person with a copy of the requested record.

323. This Division applies, with necessary
in relation to resolutions and meetings

modifications,

of*

(a)
(b)

.

holders ofa class ofshares; and

a company without a share
capital, a class of members,

in the case

it

CIf

appiies in relation to resolutions
a:.;
ger:erally and to general me;tings.

of

members

PARY XN'_SEIARE CAPITAL OF COMPAITY.

Division l-Shares and share capital of a company

sharesnolongc' 324. (l) The shares of a company

capablc of ireing
into iock.

"onrcrt"a

may

not

be

ge:nverted into stoek.

(2) An

I

attempt to convert a company's shares
-a
I
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into stock has no effect.
Nature of shares.

Nominal value of
shares.

325. , The shares or other interest of a member in a
company.are personal properly and are not in the nature of
real estate.

326. (1) Shares in a limited company

having a shaxe
capital are each requirrd to have a fixed nominal value.

(2) Shares in a limited company having a shaxe
capital are required to be denominated in shillings.
(3) An allotment of shares that does not comply
with subsection (l) or (2) is void.
(4) It at the commencement of this section, an
existing company's capital consists of stock, the amount of
stock is converted to shares of one shilling each.

(5)

If

a company purports to allot shares in
contravention of'tliis section, the company, and each
offrcer of the company.who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

Shares to be
numbered.

327. (1) Except as provided by subsections (2) and
(3), ? company that has a share capital shall ensure that
each'of its shares is distinguished by an appropriate
distinguishing number

.

(2) If all of the issued shares in a conipany are

fully paid up and rank equally for all'ptrposes, they do not
require distinguishing number,s so lbng. as they remain
fully paid up.

(3) If all of the issued shares of a particular
class in a company are fully paid up and rank equally for
all purposes, those shares do not require distinguishing
numbers so long as they remain fully paid up and rank
equally for all purposes with all other shares of the same
class that are currently issued and fully pai4up.

(4)

If a comp*y'ullot shares that do not

comply with sub*ction (l), the company, and each officer
of the company Who is in defaulL commit an offence and
on convictibn*are each liable to a fine not exceeding five
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hundred thousand shiliings.
Transferability of
shares.

328. The shares and any other interests of a member
in a company are transferable in accordance with the
company's articles.

Division 2-Allotment of shares: general provisions
Exercise bv

direct.rs 329. (1) The directors of a coinpany shall

of power to allot
,hare.,

etc.

not

exercise a power of the company-

(a)
(b)

to allot shares in the ccmpany; or
to grant rights to subscribe for, or to convert

any security into, shares in

the

company,

except in accordance with seotion330 (power of directors
to allot shares etc: private company with only one class of
share) or section 331 (power of directors to allot shares etc:
authorisation by company).

(2)

Subsection (1) does not

apply-

(a) to the allotrnent of shares under a share
scheme of an employee; or

("b) to the grant of a right to subscribe for, or to
con../ert any security into, shares so
'allotted.

(-sl II'this section applics in relation to the grant
of a right to subscribe for, or to convert a security into,
shares, it d-oes not apply in relation to the allotment of
shares in accordance with that right.

(4) A director wl-ro-

(a)

is knowingly a party to a contravention of
subsection (1); or

(b)

authorises

a

contravention

of

that

subsection,

commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings.

(5) Nothing in this section affects

the validity

of
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an allotment or other transaction.

330. If a private company has only one class of
ff:1';:il':1::"'
power
shares,
privare compaily rvirh
only one class

of

of

the directors may exercise any

the

Company_

(a)
(b)

to aliot shares of tllat class; or

to grant rigirts to subscribe for or to convert
any security into such shares,

except to the extent tirat they are prohibite<l from doing so
by the company's articles.

ff;1'J;iJJ:1::^- 331. (1) The directors of a cornpany
aurhorisa.tion

by

may exercise a

pOwer Of the e0mpany*--

company.

(a)
(b)

to allot shares in the cclmpany; or

to grant rights to subscribe far or to convert
any security into shares in the companv.

if they are authorised to do so b;, the company's
articles or try a resolution of tlie conlpany.

only

(2) An authorisation under subsectiein (1) may
be given for a particular exercise of the power or tbr its
exercise generally, and may be uneonditional or subjeet to
conditions.

(3) An authorisation
ef,fective unless

it-

under subsection (l ) is not

(a)

states the maximum arnount of shares that
n:lay be ailotted uneler it; and

(b)

specifies the date on which it wiltr expire,
which may not be rnore than five years

f,rom(i)

(i

i)

in the ease *f .auth*risatir:n
contained in th* eompany's artieles
at the time of its original
incorporation
-the date of that
incorporation; 0r
in any other case
date cn
-the
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which the authorising resolution is
passed.

(4) An authorisation rnay(a) be renewed or further renewed by
resolution of the company f,or a further
period not exceeding five years; and

(b) be revoked or varied at any time by
resolution of the company.

(5) A resolution renewing an authorisation is
not effective unless-

(a)

states or restates the maximurn amotmt of
shares that may be allotted under the
authorisation or, the amount rernaining
to be allotted under it; and

(b)

specifies the date on which the renewed
authorisation will expire.

(6) In relation to rights to subsoribe for or to
convert a security into shares in the company, a referenee
in this section to the maximum amount of shares that may
be allotted under the authorisation is to the maxirnum
number of shares that rnay be allotted under the rights.
(7) The directors may allot shares, or grant
rights to strbscribe for or to convert any security into
shares, after an authoris'ation hasexpired

I

if--

(a)

.the shares are allotted, or the rights are
granted, in accordance with an offer or
agreement made by the company before
the authorisation expired; and

(b)

the authorisation allowed the company to
make an offer or agreement that would
or mightrrequire shares to be allotted, or

rights

to be

granted, after the

authorisatf on had oipired.

' (8) A resolution of a company to give, vary,
revoke or renew an authorisation may be by an or{inary
t
resolution.
(9) If

a resoiution under subsectton (8) purportg
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amend the articles of a company, the resolution is
effective only if it is a special resolution.

to

General prohibition
of commissions,
discounts and
'allowances-

332. (l) Except as permitted by sestion

333
(permitted commission), a company shall not apply any of
its shares or capital money, either directiy or indirectly, in
payment of any commission, discount or allowance to any
person in consideration ofthe pBrson-

(a) *Til3;;-',
shares

##:il"11'"#*#;',il'*;

in the company; or

(b) procuring or

agreeing'

tb

procure

subscriptions, whether absolute or
conditional, for shares in the company.

(2) For the purpose of sribsection (1), it is does
not matter how the shares or money are so applied.

(f)

Nottring in this section affects the payment
of brokerage the payment of which was previously lawful.

(4) Ifa

codrpany contrivenes subsection (1), the

company, and each officer cf the company who is in
default, cornmit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(5) An application of shares or capital nronby in
contravention of subsection (1) is void.
Permitted
commission.

333. (1) A

company may pay a commission to a
person in consideration of the person--

(a)

subscribing or agreeing to subscribe (either
absolutely or conditionally) for shares
in the company; or

(b) procuring or agreeing to

. prooure

::lHii:l,;]"", f}l::,,,lT:y",,o'\
,l' l'

but only
satisfied.

if

the conditions specified in subsection (2) are

\
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(2)

The conditions are

that--

(a) the payment of the
authorised

commission

by the company's

is

articles;

and

(b)

the commission paid or agreed to be paid
does not exceed-

(i)

ten percent of the price at which

the shares are issued; or
the arnount or rate authorised by
the articles,
whichever is the less.
334. (l) A company shall register an allotment of
shares as soon as practica-ble and in any event within two
months after the date of the allotment.

(ii)

Rqgistration of
allotment.

(2) Subsection (1) does not apply if
company has issued a share warrant in respect of

the
the

shares.

(3) If a company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
(4) It after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to register the allotment of shares, the
company, and each officer of the company who is in
default, commit a further offtnce on each day on which the
failure continues and on conviction are each liable to a fine
not exeeeding fifty thousand shillings for each such
offence.
Re turn of allotment
by limited company.

335. (l) Within one month after making

an

allotment of shares, a limited company shall lodge with'the
Registrar for registration a return of the allotment.

(2)

The company shall ensure that the

(a)

contains the information prescribed by the
regulations; and

return-
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(b)

is accompanied by a statement of capital.

(3) The company shall specify in the statement
of capital as at the date to which the return is made up-

(a) the total number of shares of the company;
(b) the aggregate nominal value of those shares;
(c) for each class ofshares(i)
the particulars prescribed by the
(ii)
(iii)
(d)

regulations of the rights attached to
the shares;
the total number of shares of that
class; and
the aggregate nominal value of
shares ofthat class; and

the amount paid up and the amount

(if any)

on each share (whether on
account of the nominal value of the
unpaid

share or in the form

Return of allotment
by rrnlimited
company allotting
new class of shares.

of

a premium).

336. (1) An unlimited company that allots shares of
a class with rights that are not in all respects uniform with
shares previously allotted shall, within one month after
making such an allotment, lodge with the Registrar for
registration a return of the allotment.
(2) The company shall ensure that the return
specifies the particulars of the rights attached to the shares
prescribed by the regulations for the purposes of this
subsection.
(3) For the purposes of this section, shares are
not to be regarded as different from previously allotted
shares only because they do not carry the same rights to
dividends as the previously allotted shares so long as they
were allotted during the twelve months imrnediately
following the allotment of the previously issued shares.

Offence for company
to fail to lodge return
of al!otment for

regiitration.

337. (1) If a company fails to lodge a return of
allotment as required by section 335 (return of allotment by
limited company) or-section 336 (return of allotment by
unlimited company allotting new class of shares),. the
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company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(2) If, after a company or any of its officers is
convicted of an offence'under subsection (1), the company
continues

to fail to

lodge the relevant return for

registration, the company, and each officer of the company
who is in defaulg commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.

338. The provisions of this Part on allotment,do not
nppti.uut"to't"'"' apply to the taking of shares by the subscribers to the
taken onformatioo'
memorandum on the formation of the company.

mfi[i::?*t

Division 3-Allotment of equity securities: existing shareholders'
right of pre-emption
Intcrpretation:
Division 3.

339. In this Division, a reference to the allotment
equity securities includes-

,

(a)

of

the grant of a right to subbcribe for, or to
oonvert any securities into, ordinary
shares in the company; and

(b)

the sale of ordinary shares in the company
that immediately before the sale are held
by the company as treasury shares.

Existing
sharcholders' right
of pre-emption.

340. (1) A company shall not allot equity securities
to a person on any terms unless-

(a) the company has made an offer to each
person who holds ordinary shares in the
company to allot to the.person on the

same

or

more favourable terms,

a
as

proportion of.those securities that is
nearly as practicable equal to the
''proportion in nominal value held by the
person of the ordinary share capital of
theeompairy; 4nd

(b)

the period dwing which any such off91m3y

t4t9

The Companies Bill, 2014

be'accepted has expired or the company
has received notice of the acceptance or
refusal of every offer so made.

(2) If a company has offered to allot securities to
a holder of ordinary shares, the conditions specified in
subsection (l)(b) is not contravened by the allotment of the
securities to that holder or to\ anyone in whose favour that
holder has renounced the right to their allotment.

(3) If

subsection (1) applies in relation to the
grant of such a right, it does not apply in relation to the
allotment of shares under that right.

(4)

Shares held by the company as treasury
shareq are to be disregarded for the purposes of this section,
so

that-

(a)

the company is not teated as a. persqt who
holds

(b)

ordinry

shares; and

the shares are not treated as forming part of

the ordinary share capital of

the

coTpany..,,

(5)

This section is subjectto-

(a)

sebtioris 343

to

346 (Jlceptions

to pre-

emption right);

(b)

sections 346 and 347 (exclusion of rights

(b)

sections 348 to 350,,(disappliqation of preemption rights); and

' (d)

section 355 (saving for certain older pre-

of

emption procedurgs).

141. (l) This section has. effect as to the manner in
to . . :
-_
which offers required by section 340 (existing shareholders'
;h"*dd";.

communicationor
prc-cmption offcn

right of pre-emption) are to be made to holders of the shares
',
of a company

(2) An offer

made under section 340 may be
made in hard copy or electrcnic form.
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(3) Ifthe

holder ofshares is the holder ofa share
warrant, the offer may be made by causing it, or by a notice
specifying where a copy of it can be obtained or inspected,
to be published in the Gazette.

(a)

The offer is effective only if it states that the
offer may be acoepted within a period of not less than
twenty-one days and that the offer will not be withdrawn
before the end of that period.

(5)
days

The period may not be less than twenty-one

beginning-

(a)

in the case of an offer made in hard copy
form-with the date on which the offer
is sent or supplied;

(b)

in the case of an offer made in electronic
form-with the date on which the offer
is sent; or

(c)

in the

case

of an offer made by publication

in the Gazette-with the date o1'

publication.

Liability of company
and officers in case

of contravention.

(6)

The regulations

(a)

reduce the period specified in subsection
(4), but not to less than fourteen days; or

(b)

increase that period.

may-

342. (1) If a company contravenes section 340
(existing shareholders' right of pre-emption) or section 341
(communication of pre-emption offers to shareholders), the
company and each officer of the company who is in default,
are jointly and severally liable to compensate any person to
whom an offer should have been made in accordance with
those sections for any loss, damage or expenses that the
person has sustained

or

incurred because

of

the

contravention.

(2) Proceedings to recover any such

loss,
damage, costs or expenses may not be commenced after the
end of three years-

(a) from the date on which the return

of

allotment was loCged with the Registrar
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for registration; or

(b) if
Exception to preemption right: bonus
shares.

Exccption to preemption right: issue

fbr non-cash
consideration.

equity securities other than shares
granted-from the date of the grant.

are

343.

Section 340(1) (existing shareholders' right of
pre-emption) does not apply in relation to the allotment of
bonus shares.

344.

Section 340(l) (existing shareholders' right of
pre-emption) does not apply to a particular allotment of
equity securities if these are, or are to be, wholly or partly
paid up otherwise than in cash.

!.:"^:1.":::l,t* 345.

cmptror) ngllt:
securities ricl,r un,rer

::;:';1""'''n-'

Section 340 (existing shareholders' right of preemption) does not apply to the allotment of securities that
would, apart from any renunciation or assignment of the
right to their allotment, be held under an employees' share
scheme.

(l) The articles of a private companv mav
?46'
provide that all or any of the provisions of-

I,"J;:',1:;lr,
p.ivute

compani.s.

(a)

section 340 (existing shareholders' right of
pre-emption); or

(b)

section 341 (communication of pre-emption
offers to shareholders)

do not apply to the company.

(2) Any such provisions may be excluded-

(a)

generally in relation to the allotment by the
company of equity securities; or

(b) in relation to allotments of a particular
description.

(3) Any requirement or authorisation

contained
in the articles of a private company that is inconsistent with
section 340 or 341 is to be treated for the purposes of this
section as a provision excluding that section.

(4) A provision to which section 347

applies
(exclusion of pre-emption right: corresponding right
bonferred by articles) is not to be treated as inconsistent
with section 340.
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Exciusionorpreemptionright: ..: 147. (1) This section applies when, in a case in
articres coirening which section 340 (existing shareholders' right of precorresponding

dcht emption)
would otherwise

(a) a

apply-

company's articles contain provision
prohibiting the company frorn allotting
ordinary shares of a particular class
unless it has complied with the condition
that it makes such an offer as is
described in section 340(1) to each
person who holds ordinary shares of that
class; and

(b)

.in accordance with that

provision-

(i)
(ii)

the company makes an offer to allot
shares io sueh a holder; an{
the holder, or qnyone in whose
favour the holder,has renounced the
right to their alloiment, accepts the
offer.
(2) ln that case, section 340 does not apply to
the allotment of those shares and the company may allot
them accordingly.

(3) Section 341 applies in relation to offers
made in accordance with the pre-emption provision of the
company's articles. This subsection is subject to section
346 (exclusion of pre-emption right: articies conferring
corresponding right).
(4) If there is a eontravention of the pre-emption

-

.

provision of the company's articles, the company, and
every officer of it who knowingly authorised or perrnitted
the contavention, are jointty and severally liable to
compensate any person to whom an offer should have been
made under the provision for any loss, damage, costs or
expenses which the person has sustained or incurred
because of the contravention.

.

(5) Proceedings

to

recover'

any such

loss,

damage, costs or expenses rnay not be corrmenced after the

expiration of three year$--

(a)

fronr the lodgement with the Registral of tiie'

The Companies Bill, 201 4

1423

return of allotment; or

(b) if

equity securities other than shares are
grantecl-f,rom the date of the grant of
.

the securities.

Disapplication of
pre-ernption rights:
private company
with only one class

of shares.

348. (1) The articles of a private company that has
only one class of shares, or a resolution passed by the
company, may confer on the directors of the company
power to allot equity securities of that class as if section 341
(communication of pre-emption offers to shareholders)-

(a) did not apply to the allotment; or
(b) applied to the allotment with
modifications

as the directors

such

may

determine.

(2) It the directors make an allotment under
subsection (1), the provisions of this Part relating to
existing 'shareholders' pre-emption rights have effect
accordingly
Disapplication of
pre-cmption rights:
directors acting
under gcneral
authorisation.

349, (l) If the directors of a company are generally
authorised for the purposes of section 331 (power of
directors to allot shares etc.: authorisation by company),
they may be given power by the articles, or by a special
resolution of the company, to pllot equity securities
pursuant to that authorisation as if section 340 (existing
shareholders' right of pre-emptionF

til

did not apply to the allotment; or

(b) applied to the allotment with rudf
modifications as the directors may
determine.

(2) If the directors
seetion, this Division

make

*

ullotrn.nt under this

has effect accordingly

(3) The power conferred by this section ceases
to have effect when the authorisation to which it relates-

(a)
'(b)

is revoked; or.

would if not renewed expire.
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(4) If the authorisation is

renewed the power
may also be rerrewed, for a period not longer than that for
which the authorisation is renewed, by a special resolution
of the company.

(5) Evpn though the power conferred by this
section has expired, the directors may allot equity securities
in accordance with an offer or agreement previously made
by the company if the power enabled the company to make
an offer or agreement that would or might require equity
securities to be allotted after it expired.

350. (1) If the directors of a company
?..:'r:!:ll""l-'.1prc-emptlon nghts
[y,plJi"r ."."i,it".

are authorised

for the purposes of section 331 (power of directors to allot
shares etc.: authorisation by company) (whether generally
or otherwise), the company may by special resolution
resolve that section 340 (existing shareholders' right ofpre-

emption)-

(a)

does not apply to a specified allotment of
equity securities to be made pursuant to
that authorisation; or

(b)

applies

to

such an allotment

with

such

modifications as may be specified in the
resolution.

(2) Ifsuch a resolution ts passed, this'section

has

effect accordingly.

(3) A special

resolution under this section ceases
to have effect when the authorisation to which it relates-

(.a)

is revoked; or

(b)

would if not renewed expire.

(4)

However, if the authorisation is renewed, the
resolution may also be renewed by a special resolution of
the company for a period not longer than that for which the
authorisation is renewed.

(5) The

directors ffi&y, even though such

a

.esoltition has expired, allot equity securities in accordance
with an offer or agreement previously made by the
company if the resolution enabled the company to make an
offer or agreement that would or might require equity
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securities to be allotted after it expired.

(6) A special resolutioh under this section, or a
special resolution to renew such a resolution, must not be
proposed unless-

(a) it is recommended by the directors; and
(b) the directors have complied with the
following provisions.

(7) Before such a resolution is

proposed, the
directors shall make a written statement setting out-

(a) their reasons for

making

the

recommendation;
(b)

the amount to be paid to the company in
respect of the equity securities to be
allotted; and

statement

(c)

the directorsljustification of that amount.

(8)

The directors shall ensure that

is(a)

if

their

the resolution is proposed as a written
resolution, sent or submitted to every
eligible member at or before the time at
which the proposed resolution is sent or
submitted to him; or

0) if the resolution is proposed at a general
meeting, circulated to the members
entitled

to notice of the meeting with

that notice.

(9) If the directors fail to comply with
subsection (7) or (8), each of the directors who is in default
commits and offence and on conviction is liable to a fine
not exceeding five hundred thousand shillings.
Disapplication of
pre-emption rights:
sale of treasury
shares.

351. (l)

This section applies in relation to a sale of
is an allotment of equity securities because of
section 339(b) (sale of shares held by company as treasury
shares that
shares).

(2) The directors of a company may be given
power by the articles, or by a special resolution of the
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company,

to allot equity securities as if

section 340

(existing shareholders' right of pre-emption)-

(a) did not apply to the allotment; or
(b) applied to the allotment with
modifications

such

as the directors may

determine.

Subsections (2) and (5) of section 349
(disapplication of pre-emption rights: directors acting under
general authorisation) apply in that case as they apply to a
case to which subsection (l) of that section applies.

(3)

(a) The company may by special resolutior
resolve that section 350 (disapplication of pre-emption
rights by special resolution)-

(a) do not apply to a specified

allotment of

securities; or

(b) apply to the allotment with

such

modifications as may be specified in the
resolution.

(5)

apply

Subsections (2) and (4) to (8) of section 350

in that case as they apply to a case to which

subsection (1) of that section applies.
Re[erences to holder

of shares in relation
to offer.

352, (1) In relation to an offer to allot securities
required by section 340 (existing shareholders' right ofpreemption), a reference, however expressed, to the holder of
shares of any description is to whoever was the holder of
shares of that description at the close of business on a dal
to be specified in the offer.

(2) A

specified date is not effective unless it is
within the period of twenty-eight days immediately before
the date of the offer.

353. The provisions of this Division relating

Provisions about preemption not
applicable to shares shareholders'
taken on formation.

to
pre-emption rights do not apply to the taking
of shares by the subscribers to the memorandum on the
formation of the company.

savingrorother j54. (l) This Division does not limit the application
restrictions on offer
or"riotin"nr of any other written law under which a company is
prohibited (whether generally or in specified circumstances)
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from offering or allotting equity securities to

a person.

(2) If a company cannot because a written law
offer or allot equity securities to a holder of ordinary shares
of the company, those shares are to be disregarded for the
purposes ofsectibn 340 (existing shareholders' right ofpreemption), so that-

Saving for certain
older pre-emption
requirements.

(a)

the.person is not taken to be a person who
holds ordinary shares; and

(b)

the shares are not to be regarded as forming
part of the ordinary share capital of the
company.

355. (1) This Division does not apply to an allotment
of equity securities of a public company that are subject to a
pre-emption requirement in relation to which the repealed
Act applied immediately before the commencement of this
Division.

(2) A pre-emption requirement to which the
repealed Act applied in respect of a private company
immediately before the commencement of this Division has
effect, so long as the company remains a private company,
as if it were contained in the company's articles.

. (3) A pre-emption requirement to which
repealed Act applied immediately before

the
the
commencement of this Division is, for the purposes of this
Division, taken to be included in the company's articles.

Division 4-Public companies: allotment where issue not futly
subscribed

il31;i"",i1]r,::1""';.,
ruuy

356. (l) A public company shall not allot shares of

subsciibed. the company offered for public subscription

(a)
(b)

unless-

the issue is subsuibed for in full; or

the offer is made on terms that the shares
subscribed for may be allotted-

(i)
(iD
(2) lf

in any event; or
if specified conditions are made and
those conditions are satisfied.
shares are prohihited from being allotted
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by subsection (l) and forty days have elapsed since the offer
was first made, the company shall, without delay but
without interest, repay all money received from applicants
for shares.

(3) If any of the money is not repaid within
forty-eight days after the offer was first made, the directors
of the comphny are jointly and severally liable to repay it,
with interest at the prescribed rate from the end of the fortyeighth day.
ii
(4) A director who proves that the default in the
repayment of the money was not due to the director's

'misconduct or negligence is not liable under subsection (3).

(5) This section applies in the

case of shares
offered-as wholly or partly payable otherwise than in cash
as it applies in the case of shares offered for subscription.
In that case-

(a)

a reference in subsection (1) to subscription
is modified accordingly ;

(b)

a reference in subsections (2) and (3) to the

repayment of money received from
applicants for shares includes--

(D

(iD
(c)
applicant

the return of any other
consideration so received

(including, if the case so requires,
the release of the applicant from
any undertaking); or
if it is not reasonably practicable to
return the consideration-payment
of money equal to its value at the
time it was so received; and

a reference to.interest applies

accordingly.

(6) Any condition requiring or binding an
for shares to waive compliance with any

requirement of this section is void.

357. (l) If an allotment of shares is made to an
TjL:-""',:f::::'
ellect ol lrregular
;iffi;;;ii;;;; applicant in contravention of section 356 (public
notfullvsubscribed'companies:

allotment

if

issue not

fully

subscribed), the
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applicant has a right to avoid the allotment at any time
within one month after the date of the allotment, but not
later.

(2) An allotment made

in contravention of

section 356 is voidable even if the company is in liquidation
or under administration.

(3) If

section 356 is contravened with respect to

an allotment, each director of the company who is in default

is liable to compensate the company and the. alloffee
respectively for any loss, damages or expenses that the
company or allottee may have sustained or incurred because
of the corgavention.

to

(4) Proceedings
recover any such loss,
damages or expenses may not be brought more than three
years after the dateof the allotment.
Division S-Payment for shares

ilffJuTJji,|i.,,. 358. (1) A

company shall not allot its shares at a

discount.

(2) If shares are allotted in contravention of
subsection (l), the allottee is liable.to pay the company an
'amount equal to the amount of thi: discount, with interest at
the appropriate rate.
Provisionfor

2<o
J59.

A ^^*^--.
.A.
company

may, i'F
if authorised
^,,+L^-i--,{ rto do so by its
be paid on shares. articles, pay dividends in proportion to the amount paid up
different amounts

to

on each share.
General rule as to
means of payment.

Meaning of payment

in cash.

360.

Shares allotted by a company, and any premium

on them, may be paid up in money or in money's worth
(including goodwill and knbw-how).

361. For the purposes of this Act, a

share in a
company is paid up, as to its nominal value or any premium
on it, in cash, or allotted for cash, if the consideration

received

for the payment or

allotment

is a

cash

consideration.

(2) In subsection (l), "cash

consideration"

means-

(a)

cash received by the company;
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(b)

a cheque received by the company in good
faith that the directors have no reason
for srispecting will not be paid;

(c)

a release of a liability of the company for a
liquidated sum;

(d)

an undeftaking to pay cash to the company
at a future date; or

(e)

payment by any other means giving rise to a
present or futwe entitlement of the
company or a person acting on the
company's behalf to a payment, or credit
equivalent to payment, in cash.

(3) The regulations may provide that particular
means of payment specified in the regulations are to be
regarded as being included in subsection (2Xe).

(4) In relation to the allotment or payment
shares in a

up

of

company-

(a)

the payment of cash to a person other than
the company; or

(b)

an undertaking to pay cash to a person other

than the company,
counts as consideration other than cash.

(5) Subsection (4) does not apply to or in
relation to those sections of this Part relating to the
allotment of equity securities and to the existing
shareholders' right of pre-emption.

(6) For the purpose of determining whether a
share is or is to be allotted for cash, or paid up in cash, cash

includes foreign currency.
hrblic cori:panies:
shares taken by

subscribcrc of
memorandum.

362, (1) A subscriber to the memorandum of a public
company who takes shares of the company as a result of an
undertaking given in the memorandum shall pay for the
shares, and any premium on the shares, in cash.
(2) A subscriber to the memorandum of a public
company who fails to pay for shares of the company, or any
premium on the shares, otherwise than in aciordance with
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subsection (1), commits an offence and on conviction is
liable to a fine not exceeding two hundred thousand
shillings.
Publiccompanie'' 163. (l) A public company shall not accept at any
not to accept

;;;;;;ililr.'*orktime, in payment up of its shares or any premium on them,
or sefvlces.

an undertaking given by a person that the person or another
person should work or perform services for the company or
any other person.

(2)

If a

public company accepts such

an

undertaking in payment for its shares or any premium on
them, the holder of the shares when they or the premium are
treated aS paid up in whole or in part by the undertaking is

liable-

(a) to pay the company. in respect of those
shares an amount equal to their nominal
value, together with the whole of any
premium or, if the case so requires, such

proportion of that amount as is treated as
paid up by the uffdertakingi and

(b)

to pay interest at the appropriate rate on the
amount payable under paragraph (a).

(3)

of

The reference in subsection (2) to the holder
shares includes a person who has an unconditiofal

right-

.

(a)

-

to be included in the company's register of'
members in respect of those shares; or

(b) to have a document of transfer of them
executed in the person's favour.

ll',1,T:iil",nil::;, 364. (1) A public company shall not
onr.-qulrrcr puid up.

eUot a share
paid up at least as to one-quarter of its nominal
value and the whole of any premium on it.
eXCept as

(2) Subsection (1) does not apply to

shares

allotted under share scheme of an employee.

(3) If

a company allots a share in contravention

of this section-

(a)

the share is to be treated as ifone-quarter

of
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its nominal value, together with the
whole of any premium on it, had been
received; and

(b)

the allottee is liable to pay the company the
minimum amount that should have been
received in respect of the share under
subSection (1) (less the value of any
consideration actually applied in
payment up, to any extent, of the share
and any premium on it), with interest at
the appropriate rate.

(4)

Subsection

(3) does not apply to

the
allotment of bonus shares, unless the allottee knew or ough
to have known the shares were allotted in Contravention of
this section.
'Public companies:
payment by longrcrm undertaking.

365. (1) A public company shall not allot shares as
fully or partly paid up as to their nominal value or any
premium on ttrem otherwise than in cash if the
consideration for the allotment is or includes an undertaking
that is to be, or could be, performed more than five years
after the date of the allotment.

(2) If a company allots shares in contravention
of subsection (1), the allottee is liable to pay the company
an amount equal to the aggregate of their nominal value and
the whole of any premium or (if the case so requires) so
much of that aggregate as is treated as paid up by the
undertaking, with interest at the appropriate rate.

(3) Even if a contract for the allotment,of share
does not contravene subsection (l), a variation of the
contract is void if it has the effect that the contact would
have contravened that subsection if the terms of the contract
as varied had been its original terms. This subsection
applies also to the variation by a public company of the
terms of a contract entered into before the company was reregistered as a public company.
(4)

rf-

(a) a public

company allots shares for a
consideration which consists of or
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accordance

with subsection

(l) an undertaking that is to

perfbrmed within

five years of

be
the

allotment; and

(b)

the undertaking is not performed within the
period allowed by the contract for the
allotment bf the shares,

the allottee is liable to pay the company, at the end of the
period so allowed, an amount equal to the aggregate of the
nominal value of the shares and the whole of any premium
or, if the case so requires, so much of that aggregate as is
treated as paid up by the undertaking, together with interest
'
at the appropriate rate.

(5) A reference in this section to a contract for
the allotment of shares includes an ancillary contract
relating to payment in respect of the shares.
Liability of
subsequcnt holders
of shares.

366. (1) Except as provided by subsection (2), a
person who becomes a holder of shares in respect of

*hich-

(a)
(b)

there has been a contravention of a provision
of this Division; and
because

ofthat contravention another person

is liable to pay an amount under

the

provision contravened,

is also liable to pay the amount (ointly and severally with
the other person so liable).
(2) A person otherwise liable under subsection
(1) is exempted from that liability if either the person-

(a)

was, at the time of purchase the shares, a
purchaser for value who did not have
actual notice qf the contravention; or

(b)

derived

(3) A

title to the

shares (directly or
indirectly) from a person who became a
holder of them after the contravention
and was not liable under subsection (l).

reference

in this section to a holder of

.
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shares in a company includes
unconditional right-

(a)

a person who has an

to be included in the company's register of
members in respect of those shares; or

(b)

to have a document of transfer of the shares
executed in the person's favour.

(a) This section applies in relation

to a failure to
carry out a term of a contract as referred to in section 365(4)
(public companies: payment by long-term undertaking) as it
applies in relation to a contravention of a provision of this
Division.

IX:'Jl"t'"*.'unclsl.367 (l) This section applies in relation to liability
(a)

section 362(2) (liability of allottee in case

of

breach

by public

company of

prohibition on accepting undertaking to
do work or perform services);

(b)

section 364(2) or (4) (liability of allottee in
case of breach by public company of
prohibition on paynlent by long-term
undcrtaking); or

(c)

scctitur 366 (liatrility of sr.rbsequent holders
ol'sharcs).

.

as

it

applics

in

rclation to

a

contravcntion

of those

sections.

(2) A pcrson who-

,

(a)
'

is subjcct to any such liability to a conlpany
in rclation to paynrcnt in respect of
sharcs in thc company; or

.

(b)

is subject to any ru.ll liobitity to a company
because of an undertaking given to it in.
or in connection with. payntcnt tirr
shares in the company.

may apply to the Court to be exempted in whole or in part
from the liability.
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(3) In the case of a liability within subsection
(2)(a), the Court may exempt the applicant from the
liability only if, and to the extent that, it appears to the
Court just and equitable to do so having regard

(a)

to-

whether the applicant has paid, or is liable
to pay, anlamount in respect

of-

(i)

any other liability arising

in
to
those
shares
under
any
relation
provision of this Division or

Division

'
(iD

6

(Public

companies:
independent valuation of non-cash

consideration); or
any liability arising because of any

undertaking given in or in
connection with payment for those
shares;

(b)

whether any persbn other than the applicant
has paid or is likely to pay, whether in
accordance with any order of the Court
or otherwiso, ffiy such amount;

(c)

whether the applicant or any other

(i)
(ii)

person-

has performed in whole or in part,
or is likely so to peiform any such

undertaking; or

has done

or is likely to do

other thing

any

in payment or part

payment for the shares.

(a) In the case of a liability within

subsection

(2Xb), the Court may exempt the applicant from the
liability only if and to the extent that it appears to the Court
just and equitable to do so having regard

(a)

to-

whether the applicant has paid or is liable to
pay any amount in respect of liability
arising in relation to the shares under
this Division or
any provision
Division 6;

of

(b)

whether any person other than the applicant
has paid or is likely to pay (whether in
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accordance with any order of the Court
or otherwise) any such amount.

(5) In determining whether the applicant should
be exempted wholly or partly from any liability, the Court
shall give effect to the following overriding principles:

(a)

a company that has allotted shares should
receive money or money's worth at
least equal in value to the aggregate of
the nominal value of those shares and
the whole of any premium or, if the case
so requires, so much of that aggregate
as is treated as paid up;
.

(b)

subject to paragraph (a), if a company
would, if the Court did not grant the
exemption, have more than one remedy
agaiSst a particular person, it should be
for the company to decide which
remedy it wishes to pursue.

(6)

If a person brings proceedings

against

another person for a contribution in respect of liability to a
company arising under any provision of this Division or
Division 6 and it appears to the Court that the other person
is liable to make such a conhibution, the Court may (if and
to the e.xtent that it appears to it just and equitable to do so
having regard to the respective culpability for the liability
to the company of the other person and the person bringing
the proceedings)-

(a)

exempt the other person wholly or partly

from liability to make such 6
contribution; or

(b)

order the other person to make a larger
contribution than that whieh, but for this
subsection, that person would be liable
to make.

offences

involving 368. If a company contravenes a provision
of

of sectron
ffi,:o+ 358, 363, 364 or 365, the company, and each officer of the
company who is in default, commits an offence and on
conviction are each liable to a fine not exceeding one

contravention
section 358,
and 365.
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million shillings.

Meaningor

"appropriate rarc of
inLie'i" for pu.poses
of this Division.

369. (1) For the purpose of this Division,

&ppropfiate rate of interest

the

is-

(a) five percent; or
(b) if some other rate is fixed under subsection
(2), that rate of interest.

published

(2) The Cabinet Secretary ffiiry, by order
in the Gazette, vary the rate specified in

subsection (lXa) or fixed under subsection

(lxb).

Division 6-Public companies: independent valuation of non-cash
consideration
Restrictionsonpublic 370. (l) A public company shall not allot shares as
li}fH.",ll"g:n fully or partly paid up (as to their nominal value Gr any
consideration' premium on them) otherwise than in cash unless-

(a)

the consideration for the allotment has been
independently valued in accordance with
the provisions of this Division;

(b)

the valuer's report hai been made to

company during

the six

the

months
immediately preceding the allotment of the

.

shares; and

(c)

a copy of the report has been sent to

the

proposed allottee.

(2) For the purpose of subsection (1), the
application of an amount standing to the credit oF-

(a)
(b)

any of a company's reserve accounts; or
its profit and loss account,

in paying up (to any extent)'shares allotted to members of
the company; or premiums on shares so allotted, does not
count as consideration for the allotment, and that
subsection does not apply in that case.

(3) If a company allots shares in contravention
of subsection (1) and either-

Gl

the allottee has not received the valuer's
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report required to be sent to the allottee;
or

(b)

there has been some other contravention

the requirements of this section

of

or
section 373 that the allottee knew or
ought to have known amounted t0 a
contravention,

the allottee is liable to pay the company an amount equal to
the aggregate of the nominal value of the shares and the
whole of any premium (or, if the case so requires, so much
of that aggregate as is treated as paid up by the
consideration), with interest at the appropriate rate.

to(a) section 371 (exception to valuation
(a)

This section has effect subject

requirement: arangement with another
company); and

(b) section 372

(exception

to

valuation

requirement: merger),
Execption to
valualion
requiremenl:
arrangement rvith
another company.

371. (l)

Section 370 (restrictions on public company
allotting shares for non-cash consideration) does not apply
to the allotment of shares by a company in cqnnection with
an arrangement for the allotment of shares in the company
on terms that the whole or part of the consideration for the
shares allotted is to be provided-

(a)
(b)

by the transfer to the company; or
by the cancellation,

of all or some of the shares (or of all or some of the shares
of a particular class) in another company.

(3) It does not matter whether the arrangement
provides for the issue to the allotting company of shares (or
shares of a particular class) in the other company.

(4) This section applies to an arrangement

only

if, under the arrangement-

(a) all the holders of the shares in the other

.
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company; or

(b) if the arrangement applies only to shares of
a particular class-all the holders of
shares

ofthat

class,

can take part in the arrangement.

(5) In determining whether this section applies
to an arrangement, the following are to be disregarded:

(a)

shares held by or by
allotting company;

(b)

shares held

a

nominee

by or by a

company that

of

nominee

is related to

the

of

a

that

company;

(c)

shares held as treasury shares

by the other

company.

(6) In this section-

(a)

"arrangement" means

an

agreement,

scheme or arranggment, including an
arrangement sanctioned in accordance

with-

(i)
(ii)

Part XXXIV (Anangements
reconstructions); or

a

prescribed provision

of

and
the

Insolvency Act, 201 3; and

(b)
Exception to
valuation
requirement: merger

in relation to the
allotting_, includes a body corporate of
any kind.

"company", except

372. (l) Section 370 (restrictions on public company
allotting shares for non-oash consideration) does not apply
to the allotment of shares by a company in connection with
a proposed merger with another company.
(2) For the purpose of subsection (1),

a

proposed merger exists when one company proposes to
acquire all the assets and liabilities of another company in
exchange for the issue of shares or other securities of the
acquiring company to shareholders of the other company
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(with or without any cash payment to those shareholders).
In this section, ooanother company" or "other
company" includes a body corporate of any kind.

(3)

Non-cash
consideration for
shares: requirements
as to valuation and
report,

373. (1) Part XLI (General provisions as

to
independent ialuation and report) apply to the valuation
and report required by section 370 (restrictions on public
sompany allotting shares for non-cash consideration).

(2)

The valuer shall specifu in the report-

(a)

the nominal value of the shares to be wholly
or partly paid for by the relevant
consideration;

(b)

the amount of any premium that is payable
on the shares;

(c)

the description of the consideration and, in
relation to so much of the consideration
as the value has personally valued-

(d)

(i)

a description of that part of

(ii)
(iiD

the method used to value it; and
the date of the valuation; and

the

consideration;

the extent to whiih the nominal value of the
shares and any premium are to be
treated as paid up-

(i)
(ii)

by the consideration; and
in cash.
(3) The valuer shall inelude in, or attach to or
enclose with, the report a note-

(a)

in the case of a valuation made by a person
other than personally-*that it appeared
to the valuer reasonable to arrange for it
to be so made or to accept a valuation
so made;

(b)

whoever made the valuation-that the
method of valuation was reasonable in
all the circumstances;

(c)

that

it

appears

to the valuer that there

ha"
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been no material ehange

in the value of

the relevant consideration sinoe

the

valuation; and

(d)

that, on the basis of the valuation, the value
of that consideration, together with any
cash by which the nominal value of the
shares or any premium payable on them
is to be paid up, is not less than so much
of the aggregate of the rominal value
and the whole of any such premium ?s

is

treated

as paid up by

the

consideration and any such cash.

(4) Ifthe consideration to be valued is accepted
partly in payment up of the nominal value of the shares and
any premium and partly for some other consideration given
by the company, section 370 and the preceding provisions
of this section apply as if references to the consideration
accepted by the company included the proporlion of that
consideration that is properly at{pibutable to the payment
up of that value and any premium.
(5) InsuchacasF

(a)

the valuer shall carry out; or arrange for,
such other valuations as will enable the
valuer to determine that proportion; and

(b)

the valuer shall prepare a report that states
what valuations have been made under
this subsection and also the reason for;

and method and date of, any such
valuation and any other matters that
could be relevant to that determination,

Copy of report to bc
lodged with
Registrar,

374. (1) A company to which a report is made under
section 370 as to the value of any consideration for which,
or partly for which, it proposes to allot shares shall lodge a
copy of the report to the Registrar for registration.
(2) The company shall lodge the copy at the
it lodges the return of the allotment of those
shaies under section 335 (return of allotment by limiteci
same time as

company),
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If a company fails to lodge a copy of a
report with the Registrar as required by subsections (l) and
(2), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not expeeding two hundred thousand
shillings.
(3)

(4) If, after a company or any of its offisers is
convicted of an offence under subsection (3), the company
continues to fail to lodge the iequisite copy of the report,
the company, and each officer of the company who is in
defbult, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.
(5) If a company has failed to lodge with

the
Registrar a copy of a report as required by subsections (l)
and (2), the company or any of its officers may apply to the
Court for relief.

(6) Iq on the hearing of, an application made
under subsection (5), the Court is satisfied-

(a)

that the omission to lodge the copy was
accidental or due to inadvertence; or

(b) . that it

is

just and equitable to grant relief,

it may make an order extending the-time for delivery of the
copy for such period as it considers appropriate.

375. (l)
1l':"*:yf:t-""-agrccmcnl Ior tran$cr
oinon-cashassctin
initial

A public company formed
enter into an agreement-

pcriod'

as such shall not

(a) with a person who is a subscriber to the
company's memorandum;

(b) for the tansfer by the person to

the
company or another, before the end of
the company's initial period; and

(c)

under which the consideration for the
tansfer to be given by the company is
at the time of the agreement equal'in
value to one-tenth or more of ilie
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company's issued share capital,
unless the relevant conditions have been complied with.

(2) For the purpose of subsection (1),

a

company's initial period is the period of two years frorn
and including the date on whish the company is issued with

a

certificate under section 528 (public company:

requirement for minimum share capital).

(3) For the purpose of subsection
conditions are those specified

in-

(l),

the

(a)

-

section 376 (requirement
valuation); and

of

independent

(b)

section 378 (requirement

of

approval by

members).

(a)
(a)

This section does not apply

if-

'it is part of the company's ordinary
business to acquire; or arrange for other
persons to acquire"assets ofa particular
description; and

(b) the agreement is

entered into by the
company in the ordinary course of that
business.

(5) This section does not apply to an agreement
entered into by the company under the supervision of the
Court or of an offrcer authorised by the Court for the
purpose.

#;5S:?,;';;_,",, 376. (1) The following conditions have to be
u.r"t, r"quir"-"ntof corlplied with for the pulpose of section 375 (public
independent
valuation.

company: agreement for transfer of non-cash asset in initial
period):

(a) the consideration to be received by the
company; and any consideration other
than cash to be given by the company,
must have been independently valued in
accordance with this Division;

(b)

the valuer's report mugl have been made to
the company during the six months
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immediately preceding the date of the
agreement;

(c)

a copy of the report must have been sent to
the other party
the proposed
agreement not later than the date on
which copies have to be circulated to
members.under section 378(3).

to

, (2) The reference in subsection (l)(a) to the
consideration to be received by the company is to the asset
to be transferred-

(a)
(b)

to the company; or

to another person in circumstances that

are

beneficial to the company.

(3) The reference in subsection (l)(c) to tke
other party to the proposed agreement is to the person
referred to in section 376(l)(a).

(4) If the person has received a copy of the
report under section 379 in the person's capacity as a
member of the company, it is not necessary to send another
copy under this section

(5) This section does not affect a requirement to
value any consideration for purposes of section 370
(restrictions on public company allotting shares for noncash consideration)).

f.ff;fi?',f;_"""n 377. (1) Part XLI

(General provisions relating to
asser: requirements as ildependent valuation and report) apply to the valuation
toraluationand and report required by section 377 (public company:
report.
'
transfer ofnon-cash asset).

(2)

state(a) the consideration to be received by
The valuer's report must

the

company, describing the relevant asset
(speciffing the amount to be received in
cash) and the consideration to be given
by the company (specifying the amount
to be given in cash); and

(b)

the method and date of valuation.
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(3) The valuer's report must contain or
accompanied by a note by tho valuer-

(a)

be

in the case of a valuation made by a person
other than the valuer-that it appeared
to the valuer reasonable to arrange for it
to be so made or to accept a valuation
so made;

(b)

whoever made the valuation-that the
method of valuation was reasonable in
all the circumstances;

(c)

that

it appeaxs to the valuer that there has

been no material change

in the value of

the relevant consideration since

the

valuation; and

(d)

that, on the basis of the valuation, the value
of the consideration to be received by
the company is not less than the value
of the conSideration to be given by it.

(4) A reference in section 377 or this section to
consideration given for the transfer of an asset includes
consideration given partly for its tansfer.

(5)

'(a)

For the purposes of subsection

the value

(4)-

of any consideration partly so

given is to be taken as the proportion of
the consideration properly attributable
to its transfbr;

(b)

the valuer shall carry out or arrange for
such valuations of anything else as will
enable the valuer to . determine that
proportion; and

(c) the valuer's report must state what

valuations have been made for that
purpose and also the reason for, and
method and date of, any such valuation
and any other' matters that may be
relevant to that deteqriryrtion.

Agrccmentfor
uansfer of non-cash

378. (l) The following

conditions also have to be

t446
asset: requirement
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of

approval by
members.

complied with for the purpose of section 376 (agreement
for transfer of non-cash asset: requirement of independent
valuation):

(a)
(b)

the terms of the agreement must have been
approved by an ordinary resolution of
the company;

"',T1il'"'".?:ll'"1"1'*ffi["f.[' ii"J$::
ofthe valuer's report under section 377
must have been complied with;

(c)

a copy of the proposed resolution must have

been sent

to the other party to

the

proposed agreement.

(2) The reference in subsection (1)(c) to the
other party to the proposed agreement is to the person
ieferred to in section 376(1)(a).

(3)
of copies of

a

The requirements relating to the circulation
valuer's report are as follows:

(a) if the resolution was proposed as a written
resolution----copies of the valuer's
report must have been sent or submitted
to every eligible member at or before
the time at which the proposed
resolution was sent or submitted to the
member;

(b) if the resolution was proposed at a general
meeting--copies of the valuer's report

must have been circulated
members entitled to notice

to
of

the

the
meeting not later than the date on which
notice-of the meeting was given.
Copy of resolution to
be lodged with
Registrar.

379. (1) Within fourteen days after a

company
passes a resolution with respect to the transfer of a noncash asset, the company shall lodge with the Registray for
registration a copy of the resolution, together with a copy
of the relevant valuer's report.

(2) It a company fails to comply with

i
i
I
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I

subsection (l), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(3)

If

after the company or any of its officers is
convicted of.an offence under subsection (l), the company
continues to fail to lodge with the Registrar the documents
referred to in that section, the company, and each officer of
the company who is in default, commit a further office on
each day on which the failure continues and on con-viction
are each liable to a fine not exceeding twenty thousand
shillings for each such offence.

Y:1|[:*l:1 " provrslons ln rela0on

il;;;;y';;:'---"
registering as

nublic'

380.

Sections 375 to 379 (public companies: transfer
of non-cash assets) apply with the following riodification

in

relation
company-

to a

(a)

company re-registered

as a

public

the reference in section 375(1)(a) to a
person who is a subscriber to the
company's memorandfrm is a reference
to a person who is a member of the
company on the date of re-registration;

(b)

the reference in section 375(2) to the date

of

company being issued with a
certificate under section 528 (public
company: requirement for minimum
share capital) is a reference to the date

the

of re-registration.

Agreementfor 381. (1) If a public company. enters into
Eansfer of non-cash
agreement in contravention of section 37 5 and eitherasser: effect of
contravention.

(a)

an

the other party to the agreement has not
received the.valuep's repogt requirbd to
be sent.to that party; or

(b)

there has been some other contravention of
the requirements of this Division that
the other party tq the agreement knew
or ought to have known amounted to a
contravention.
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the company is entitled to recover from that person any
consideration given by it under the agreement; or an
amount equal to the value of the consideration at the time
of the agreement.

(2)

Such an agreement, to the extent that
not caried outo is void.

it

is

(3) tf such an agreement is or includes an
agreement for the allotment of shares in the company,
then-

(a)

whether

or not the agreement

also

contravenes section 370 (restrictions on

public oompany allotting shares for
non-cash consideration)), this section
does not apply to it in=sg far as it is for
the allotment of shares; and

(b)

lllll'::L:1,^,,--.

^.

suoscqueRr n0tders ot

'traresl

laz

respect of

the allottee is liable to pay the company an
amount equal to the aggregate of the
nominal value of the shares and the
whole of any premitm (or, if the case so
requires, so much of that aggregate as is
treated as pai{ up by the consideration),
with interest at the appropriate rate.

(1)

If

a person becomes a holder of shares in

which-

(a)

section 370 (restrictions on publie company
non-cash
allotting shares

for
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consideration) has been contravened;
and

(b)

of

that contravention another
person is liable to pay an amount under
the provision contravened,

because

that person is also liable to pay that amount (ointly and
severally with any other person so liable), unless the person
is exempted from liability under subsection (4).

(2) If a company enters into an agreement in
contravention of section 376 (public company: agreement
for transfer of non-cash asset in initial period) and-

(a)

the agreement is or includes an agreement
for the allotment of shares in the
company;

(b)

a person becomes a

(c)

because

holder of shares allotted
under the agreement; and

of the agreement and the allotment
under it, another person is liable to pay
an amount under section 381(1),

the person who becomes the holder of the shares is also
liable to pay that amount (ointly and severally with any
other person so liable), unless the person is exempted from
liability under subsection (4).

(3)

Subsection (2) applies whether
agreement also contravenes sdction 370.

or not

the

(4) A persoir otherwise liable under subsection
(1) or (2) is exempted from that liability if either-

(a)

the person is a purchaser for value and, at
the time of the purchase, the person did
the
not have actual notice
contravention concerned; or

of

derived tifle to the shares
(directly or indirectly) from a person
who beqarne a holder of'them after the

(b) the person

conhavention and was not'liable.under
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subsection (1) or (2).

(5) A reference in this section to a holder, in
relation to shares in a company, includes a person who has
an unconditional right-

(a)

to be included in the company's register of
members in respect of those shares; or

(b)

to have a transfer of the shares executed in
the person's favour.

Power of Court to
grant relief.

383. (1)

(a)

A person

who-

is liable to a company under a provision of
this Division make a payment for shares
in the company; or

O) is liable to a company because of an
undertaking given to it in; or in
connection with, a payment for shares
in the company,

may apply to the Court to be exempted from the liability
(either wholly or in part).

(2) In the case of a liability within subseciion
(lXa), the Court may exempt the applicant from the
liability only if, and to the'extent that, .it appears to the
Court just and equitable to do so having regard
t

r

I

(a)

I

to-

whether the applicant has paid; or is liable
to pay, any amount in respect

of-

(i)

any other liability mising in
relatioir

to those shares under a
of this Division or

provision

(ii)

Division 5 (Payment for shares); or
any liability arising because of any
undertaking given in or i4
connection with payment for those
shares;

(b)

whether any person other than the applicant
has paid or is likely to pay (whether in
accordance with an order of the Court
or otherwise) any such amount;
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(c)

whether the applicant or any other perSon-

has performed, or is likely so to
perform, any such undertaking in
whole or in part; or
(ii)
has done or is likely to do any
other thing in payment or part
payment for the shares.
(3) In the case of a liability within subsection
(lxb), the Court may exempt the applicant from the
liability only if and to the extent that it appears to the Court
just and equitable to do so having regard
(D

to-

(a)

whether the applicant has paid or is liable to

:1,1,ff i,"[i,H,'[1;'JH'-".:llll:Ti
prwision of this Division or Division 5;

(b)

*'ilLHI

::'iJilJff iiTlJhf,:*'"'.7

with any order of the Court
or otherwise) anY such amount.

accordance

(a) In determining whether it should exempt the
'applicant in whole or in part from any liability, the Court
shall have regard to the following overriding principles-

(a)

that a company that has allotted shares
should receivO money or money's worth
at least equal in value to the aggregate

'i,1"'lfni?Ij|*;'l:il1"'*Tllif"'#:
so requires, so much of that aggregate
as is treated as paid up;

(b)

subject'to paragraph (a), that if such a
company would, if the Court did not
grant the exemption, have more than_
one remedy against a particular person,
it should be for the company to decide
which remedy it should remain entitled
to pursue.

(5)

Subsection (6) applies

if-
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(a)

Biil,2al4

a person brings proceedings against anotLer

person for a contribution in respect of
liability to a company arising under a
provision of this Division or Division 5;
and

(b)

it

appears to the Court that the contributor is

liable to make such a contibution.

(6) When this subsection applies, the Court
may, if and to the extent that it appears to it just and
equitable to do so having regard to the respective
culpability (in respect of the liability to the company) of
the contributor and the person bringing the proceedings-

(a)

exempt the contributor in whole or in.part

from liability to make such

a

contribution; or

(b)

to make a larger
contribution than, but for this

order the contributor

subsection, the person would be liable
to make.

(7) If a person is liable to a company under
section 381(l) (agreement for transfer of non-cash asset:
effect of contavention), the Court may, on application,

exempt the person in whole or in part from that liability if
and to the extent that it appears to the Court to be just and
equitable to do so having regard to any benefit accruing to
the company because of anything done by the person
towards the carrying out of the agrcement mentioned in
that subsection.
Offence to contravenc
sections 370 or 375.

384. If a company contravenes-

(a)

section 370 (restrictions on public company
allotting shares
non-cash
consideration); or

(b)

section 375 (public company entering into
agreement for transfer of non-cash

for

asset),

the company, and each offrcer of the company who is in
default, commit an offence and on conviction are each
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liable to a fine not exceeding five hundred thousand
shillings.
Enforceability of
undertakings to do
work ctc.

385. (1) An undertaking given by any person, in or
in connection with payment for shares in a company, to do
work or perform services or to do any other ffng, if it is
enforceable by the compan' apart from this Division, is so
enforceable even though a provision of this Division or
Division 5 has been contravened in relation to it.
(2) Subsection (1) does not prevent the Court
granting
from
relief under section 383 (power of Court to
grant relief).

What is the
appropriate rate of
interest for the
purposes of this

386. (1) For the purposes
"appropriate tate" ofinterest

is-

of this Division

the

(a) fiive percent peryear; or
(b) if some other, rate is specified by order

Division?

made under subsection
rate.

(2), that other

(2) The Cabinet Secretary ffi&y,

by order

Bublished in the Gazette, speciff a rute for the purpose of
subsection (1Xb) and may from to time, by a similar order
so published, substitute another rate for the rate currently
specified.

.
Interprctation:

Division 7.

Division 7-Share premiums
In this Division-

387.

in

"arrangement" includes any agreement br scheme, and
particular includes an arrangement approved in
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accordance

with-

(a) Part XXXIV (Arrangements

and

reconstructions); or

(b)

any provision of the Insolvency Act, 2013
prescribed by the regulations for the
purposes of this Division;

"company", except in relation to an issuing company,
includes any kind ofbody corporate;

"equity shares" means shares comprised in

a

company's equity share capital; and "non-equity shares"
means shares (of any class) that are not so comprised;

"holding company", in relation to an issuing company,

the company of which the issuing company is

a

subsidiary;

"issuing company" means a company that issues'
389(l);

shares as referred to in section

"share premium account", in relation to a company,
means the account established by the company under
section 388;

"transferor company", in relation to an issuing
company, means the company whose non-cash assets are
transferrqd to the issuing company as referred to in
section 389(2).

(2)

In this

(a) a

Division-

reference (however expressed) to the
acquisition by, a company of shares in

, another company includes the
acquisition

of sh*es by a nominee of

that company;

(b) a reference to the -issue or allotment of
I

to, or the transfer of shares to or
by, u company, includes the issue or
allotment or transfer of shares to or by, a
nominee ofthat company; and
shares

'
(c)

a reference to the ffansfer of shares in a
company includes the transfer of a right
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to be included in the company's register
of members in respect of those shares.
Company's share
premium account
and application of
share premiums.

388. (l) If a company issues shares at a premium
(whether for cash or otherwise), the company shall-

(a) if it has not already done so, establish an
account to bD called the share premium
account; and

(b)

transfer to that account an amount equal to
the aggregate amount or value of the
premiums on those shares.

(2)

lf, on issuing shares, a

company

has

transferred an amount to its share premium account, it may
use the amount to write ofF-

(a)

the expenses of the issue of those

shares;

and

(b)

any commission paid on the issue of those
shares.

(3) The company may use its share premium
acceunt to pay up new shares that .are to be allotted to
members as fully paid bonus shares.
(4) Subject to subsections (2) .and (3), the
provisions of this Act relating to the reduction of a
company'.s share capital apply as if the company's share
premium account were part of its paid up share"capital.

to-

(5)

This section has effect subject

(a)

section 389 (group reconstruction relief);

O) section 390 (merger reliefl; and
(c) section 392 (power to make frrther
provisions by regulations).

(6) If a company fails td comply with subsection
(1), the cornpany, and each ofiicer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.
Rclicf from
rcquircmcnts as to

389. (l) This section applies if

an i'ssuing company
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*,T{ffiT#L,*llff J:frXslv-owned

subsidiarv or a holdins companv

(a) to the holding company; or
(b) to another wholly-owned subsidiary of the
holding company,

in consideration for the transfer to the issuing company of
non-cash assets of a company that is a rnember of the group
of companies that comprises the holding company and all
its wholly-owned subsidiaries.

(2) lf

the shares in the issuing company allotted
in consideration for the transfer are issued at a premium, the
issuing company is not required by section 388 (company's
share premium account and application of share premiums)
to transfer any amount in excess of the minimum premium
value to the share premium account.

(3) For the purpose of (2), the minimum
premium value is the amount (if any) by which the base
value of the consideration for the shares allotted exceeds
the aggregate nominal value of the shares.
(3) The base value of the consideration for the
shares allotted is the amount by which the base value of the
assets lransferred exceeds the base value

of any liabilitids of

the transferor company assumed by the issuing company .ut
part ofthe consideration for the assets transferred.

(4)

For the purposes of this

(a)

the base value of assets transferred is taken
to be-

(i)
(ii)

(b)

section-

the cost of those assets to

the

transferor company; or
if less, the amount at which those
assets are stated in the transferor
company's accounting records
immediately before the transfer;
and

the base value of the liabilities assumed is
taken to be the amount at which those
liabilities are stated in the transferor
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company's accounting

recbrds

immediately before the transfer.
Merger relief,

390. (1) This section applies if

an issuing company
acquires at least a ninety percent equity holding in another
company under an arangement providing for the allotment
of equity shares in the issuing company on terms that the
consideration for the shares allotted is to be provided-

(a) by the issue or tansfer to the issuing
company of equity shares
company; or

(b)

in the

other

by the cancellation of any such shares not
held by the issuing company.

(2) If, in a case to which this section applies, the
equity shares in the issuing company allotted under the
arrangement in consideration for the acquisition or
cancellation of equity shares in the other company are
issued at a premium, section 388 (company's share
premium account and application of share premiums) does
not apply to the premiunis on those shares.

If

(3) the arrangement also provides for the
allotment of shares in the issuirtg company on tegms that the
consideration for those shares is to be provided-

(a) by the issue or tansfer to the issuing
company

of

non-equity shares

in

the

other company; or

(b) by the cancellation of any suctr shares in
that company not held by the issuing
company,

relief under subsection (2) extends to shares (if any) in the
issuing company allotted on those terms under the
arrangement.

(a) This section does not apply to a

case to

which section 389 (group reconstruction relief) applies.
Merger relief:
meaning of ninety
percent equity
holding.

391. (1) This section applies for the purpose of
determining whether a company has, for the purposes of
section 390 (merger relief), has acquired at least a ninety
percent equity holding in another company 'under an

1458

The Companies Bill, 20 1 4

arrangement referred to in subsection (1) of that section.

(2)

For the purpose referred to in subsection (1),
a company acquires at least a ninety percent equity holding
in another company if, as a result of an acquisition or a
cancellation of equity shares in another company (under an
arrangement referred to in section 390(1)), it holds equity
shares in the other company of an aggregate amount equal
to ninety percent or more of the nominal value of the other
company's equity share capital.

(3)

For the purpose of subsection

(a)

it

(2)-

of the shares
were acquired under the arrangemer

does not matter whether any
and

(b)

in the other company held by the
acquiring company as treasury shares
are to be disregarded in determining the
nominal value of the other company's

shares

share capital.

(4) If the equity share capital of the other
company is divided into different classes of shares, the
acquiring company is taken to have acquired at least a
ninety percent equity holding in the other company only if
the requirements of subsection (2) are satisfied in relation to
each ofthose classes of shares taken separately.

by-

(5)

For the purposes of this section, shares held

(a)

a company that is the acquiring compan,
holding company or subsidiary;

(b) a subsidiary of the acquiring company's
holding company; or

(c)

its or their nominees,

are taken to be held by the acquiring company.
Power to make

further provision by
regulations for the
purposes of this
Division.

392. The regulations may prescribe provisions for
either or both of the following:

(a) for relieving

from

the
companies
requirements of section 388 (company's
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share premium account and application
relation to
share premiums)
premiums other than cash premiums;

in

of

(b) for restricting or otherwise

modiffing any

relief from those requirements provided
by this Division.

Reriermavbe 193. If
reflected in

an amount that corresponds to the amount
company:s balance representing the premiums, or part of the premiums, on
sheet'
shares issued by a company that, as a result of relief (if any)
under this Division, is not included in the company's share
premium account, the amount can also be disregarded in
determining the amount at which shares or other
consideration provided for the shares issued is to be
included in the company's balance sheet.

Division 8-Classes of shares and variation of classes
classesofshare'' 394. (1) For the purposes of this Act, shares are of
one class if the rights attached to them are in all respects -".uniform.

(2) For

purposes of subsection (1), the rights
attached to shares are not to be regarded as different only
because they do not carry the same rights to dividends
during the twelve months immediately following their
allotment.
Variation of class
righB: companies
having a share
capital.

395. (l) This section is concerned with the variation
the
rights attached to a class of shares in a company
of
having a share capital.
(2) Rights
shares may be varied

attached

to a class of a company's

only-

(a) in accordance with the provisiohs of the
company's articles providing

for

the

variation of those rights; or

(b) if

the company's articles contain no such
provision-if the holders of shares of
that class consent to the variation in
accordance with this section.

Subsection (2) does
varying
the rights.
restrictions

(3)

not affect any

other
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(4) The consent required for the purposes of this
section to be given by the holders of a class of a company's
shares

is-

(a)

consent in writing from the holders of at
least three-quarters in nominal value of
the issued shares of that class (excluding
any shares held as treasury shares); or

(b) a special resolution

passed at a separate
general meeting of the holders of that
class sanctioning the variation.

(5) An amendment of a provision contained in a
company's articles for the variation of the rights attached to
a class of shares, or the insertion of any such provision into
the articles, is itself a variation of those rights for the
purpose of this section.
(6) In this section,

and (except when the context
otherwise requires) in any provision of a company's articles
for the variation of the rights attached to a class of shares, a

reference

to the variation of

those rights includes

a

reference to their abrogation.
Varirition of class
rights: 9ompanies
rvithout a share
capital.

396. (1) This section

is concerned with the variation
of the rights of a class of members of a company that does
not have a share capital.

(2)

Rights of a class of members may be varied

only-

(a) in accordance with the provisions of the
company's articles providing

for

the

variation of those rights; or

(b)

where the company's articles contain no
such provision-if the members of that
class consent to the variation in
accordance with this section.

(3)

not affect any other

Subsection (2) does
restriction varying the rights.

(4)

The consent required for the purposes of this
section by the members of a class is-

(a)

consent

in writing from at least three-
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quarters of the members of the class; or

(b) a special resolution

passed at a separate
general meeting of the members of that
class sanctioning the variation.

(5) An amendment of a provision contained in a
company's articles for the variation of the rights of a class
of members, or the insertion of any such provision into the
articles, is itself a variation of those rights for the purposes
of this section.

(6) In this section,

and (except when the context
otherwise requires) in any provisian in a company's articles
for the variation of the rights of a class of members, a

reference to the variation
referenci to their abrogation.

Sections J95 and

396 not to affect
powers of Court
under certain
provisions.

of

those rights includes

a

397.

Neither section 395 nor section 396 (variation of
class rights) affects the powers of the Court under-

(a)

section 78 (application to cancel resolution
for public company to be re-registered as
private);

(b)

Part XXIX (Protection of members against
unfair prejudice); or

(c) Part XXXN

(Arrangements

and

reconstructions).
Right to obJect to
variation: companies
having a share
capital.

398. (l)

This section applies if the rights attached to
any class of shares in a company are varied under section
395 (variation of class rights: companieb having.a share
capital).

(2)

The holders of not less in the aggregate than
fifteen percent of the issued shares of the relevant class
(being persons who did not consent to or vote in favour of
the resolution for the variation) may appl to the Court to
have the variation cancelled.

(3) For the purpose of subsection (2), any of the
company's share capital held as treasury shares is
disregarded.

(4) If

such an application is made, the variation
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has no effect unless and until

it is confirmed by the Court.

(5) An application to the Court can be made
only within twenty-one days after the date on which the
consent was given or the resolution was passed, or within
such extended period as the Court may in special
circumstances allow.

(6) An application to the Court may be made by
all of the shareholders entitled to make the application or on
their behalf by such one or more of their number as they
may appoint in writing for the purpose.

(7) If, at the hearing of the application, the Court
shall, if satisfied that the variation would unfairly prejudice
the shareholders of the class represented by the applicant,
disallow the variation, but, if it is not so satisfied, it shall
confirm it.

(8) The applicant and any other persons who
apply to the Court to be heard and appear to the Court to be
interested in the application are entitled to be heard at the
hearing of the application and to have their representations
takerlinto consideration at the hearing.
(9) The decision of the Court on any

such

application is final.

(10)A reference in this section to the variation of
the rights of holders of a class of shares includes a reference
to their abrogation.

399. (l) This section applies if the rights of any class
of members of a company are varied under section 396

ll{|'^'_:li":'_'^'_,^_
vanafion: comDanres
withoutasharJ

capital'

(variation

of

class rights: companies without

a

share

capital).

(2) Members comprising not less than fifteen
percent of the members of the relevant class (being persons
who did not consent to or vote in favour of the resolutioir

for the variation) may apply to the Court to have'the
variation cancelled.

(3) If

such an application is made, the variation
until it is confirmed by the Court.

has no effect unless and

(4) An application to the Court can be made
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only within twenty-one days after the date on which the
consent was given or the resolution was passed, or within
such extended period as the Court may in special
circumstances allow.

(5) An application to the Coirt may be made by
all of the members entitled to make the application or on
their behalf by such one or more of their number as they
may appoint in writing for the pu(pose.

(6) If, at the hearing of the application, the Court
shall, if satisfied that the variation would unfairly prejudice
the members of the class represented by the applicant,
disallow the variation, but, if- it is not so satisfied, it shall
conf,rrm it.

.

(7) The applicant and any other persons who
apply to the Court to be heard and appear to the Court to be
interested in the application are entitled to be heard at the
hearing of the application and to have their representations
taken into consideration at the hearing.
(8) The decision of the Court on any

such

application is final.

(9) A reference in this section to the variation of
the rights of a class of members includes a reference to their
abrogation
Copy of Court order
to be lodged with
Registrar.

400. (1) Within fourteen days after the making of an
otder by the Court on an application under section 398 or
399 (objection to variation of class rightq), the company
concerned shall lodge a copy of the order with.the Registrar
for registration.
(2) If a company fails to comply with subsection
(1), the company, and each officer of the coinpany who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.
(3) If, after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to lodge the requisite copy, the company,
and each officer of the company who is in default, commit a
further offence on each day on which the failure continrps
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and on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.
Notice of name or
other designation of
class of shares.

401. (1) If a company assigns a name or other
designation, or a new name or other designation, to any
class or description of its shares, it shall, within fourteen
days after doing so, lodge with the Registrar a notice giving
particulars of the name or designation so assigned.
(2) lt

a company fails to comply with subsection
(1), the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) It after a company or any of its officers

is

convicted of an offence under subsection (2), the company
continues to fail to lodge the requisite notice, the company,
and each officer of the company who is in default, commit a
further offence on each day on which the failure continues
and on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.

40?. (l)
['j:::-".1t":[l]n
ol vanatlon ol nghts
atrached ro sharei
be lodeed

-

If the rights attached to shares of a company
vzri€d, the company shall, within fourteen days after the
date on which the variation is made, lodge with the
Registrar for registration a notice giving particulars of the
variation.

ro &ro

with

(2) lf

a company fails to comply with subsection
(1), the company, and each officer of the company who is in

default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousano
shillings.

(3) Iq after a company or any of its officere is
convicted of an offence under subsection (2), the company
continues to fail to lodge the requisite notice, the company,
and each officer of the company who is in default, commit.a
funher offence on each day on which the failure continues
and on conviction are each liable to a'fine not exceeding
twenty thousand shillings for each such offence.
Notice of new class
of members to be
lodged with
Registrar.

403. (1)

If

a company not having a share

creates a new class

capital

of members, the company shall, within
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fourteen days after the date on which the new class is
created, lodge with the Registrar for registration a notice
containing particulars of the rights attached to that class.

(2) lf

a company fails to comply with subsection
(1), the company, and each officer of the company who is in
default, commit an offence and on conviction are each

liable to a fine not exceeding two hundred thousand
shillings.

(3)

It

after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to lodge the requisite notice, the company,
and each officer of the company who is in default, commit a
further offence on each day on which the failure continues
and on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.
Notice of name.or
other designation of
class of members to
be lodged with
Registrar.

4A4. (1)

If a company not having a share capital

assigns a name or other designation, or a new name or other

designation,'to any class of its members, it shall, within
fourteen days after doing so, lodge with the Registrar for
registration a notice giving particul4rs of the name or
designation so assigned.

(2) If a company fails to comply with subsection
(1), the company, and each officer of the company who is in
default, commit an offence and on codviction are each
liable to a fine not exceeding two hundred thousand
shillings.
(3) If, after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to lodge the requisite notice, the company,
and each officer of the company who is in default, commit a
further offence on each -day on which the failure continues
and on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.
Notice of particulars
of variation of class
rights.

405. (1) If

the rights of any class of members of rl
company not having a share capital are varied, the company
shall, within fourteen days after the date on which the
variation is made, lodge with the Registrar for registration a
notice containing particulars of the variation.
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(2) If a company fails to comply with subsection
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.
(l),

It

(3) after a company or any of its of'ficers is
convicted of an offence under subsection (2), the company
continues to fail to lodge the requisite notice, the company,
and each officer of the company who is in default, commit a
further offence on each day on which the failure continues
and on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.

.

PART XV-REORGAIIISATION
.CAPITALOF COMPANIY'S SHARE

Division l-Alteration and consolidation of share capital

liii",fi:i,*,',:1"
.o,npony.

406. (l) A limited company

having a share capital

only-

may alter its share capital

(a)

by increasing its share capital by allotting
new shares; or

(b)

reducing its share capital in accordance
with this Part.

(2) Such

a

company

may sub-divide or

consolidate all or any of its share capital in accordance
with section 407 (sub-division or consolidation of
shares).
Sub-division or
consolidation of
shares.

407. (l) A limited
may-

company having a share capital

(a)

sub-divide its shares, or any of them, into
shares of a smallbr nominal amount
than its existing shares; or

(b)

consolidate and divide all or any of its
share capital into shares of a larger
nominal amount than its existing
shares.

(2) When sub-dividing, consolidating or
dividing'its shares, a company shall ensure that the
proportion between the amount paid and the amount

if
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any unpaid on each resulting share is the same as it was
in the case of the share from which that share is deiived.

A

a

(3)
power
company may exercise
conferred by this section only if its members have passed
an ordinary resolution authorising it to do so.

(4) A resolution under subsection (3)

may

authorise a company-

(a)

to exdrcise more than one of the powers
conferred by this section;

(b) to exercise a power

on more than

one

occasion; or

(c)

to exercise a power at a specified time or
in specified circumstances.

(5) The company's articles may exclude or
restrict the exercise of any power conferred by this
section.

(6)

If a company contravenes any of the

provisions of this section, the company, and each officer
of the company who is in default, coinmit an offence and
on conviction are each liable to a fine not exceeding one
million shillings.
Notice to Registrar
of sub-division or
consolidation.

408. (l) Within one month after sub-dividing,
consolidating or dividing its shares, a company shall
lodge with the Registrar for registration a notice
speciffing the shares that are affected, and accompanied
by a statement of capital that complies with subsection
(2).
(2) A statement of capital

complies with this

if it states with respect to the company's share
capital immediately following the exercise of the
powersubsection

(a) the total number of

shares

of the'

uimpany;

(b) the aggregate nominal
shares;

(c)

for each class ofshares-

value

of those
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(i)

the particulars of the

rights

attached to the shares prescribed

by the regulations for
(iD
(iii)
(d)

the

purposes of this subsection;

the total number of shares of that
class; and
the aggregate nominal value of
shares ofthat class; and

the amount paid up and the amount

if

any unpaid on each share whether on
account of the nominal value of the
share or as a premium.

(3) If a company fails to comply with this
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred and fifty thousand shillings.
(4)

It after acompany or any of its officers is

of an offence

under subsection (3), the
company continues to fail to lodge with the Registar any
of the documents required by subsection (l) or (2), the
company, and each officer of the company who is in
default, commits a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding twenty-five thousand shillings for
each such offence.
convicted

Division 2-Redenomination of share capital
Interpretation:

Division 2.

Power of limited
company having
share capital to
redenominate its
shares.

409. In this Division,""redenominate", in relation
shares having a fixed nominal value in a specified
currency, means convert the shares from that fixed
nominal value to one having a fixed nominal value in
another currency.

to

410. (1) A limited company having a share capital
may by resolution redenominate its share capital or any
class of its shdre capital.
(2) 'Such a redenomination has effect only
it complies with this section.

if

The Companies Bill, 20 I 4

1469

(3) The company shall make a conversion at
an appropriate spot rate of exchange specified in the
resolution.

(a)

The rate must be

either-

(a)

arate prevailing on a day specified,in the
resolution; or

(b)

a rate determined by taking the average

of rates

prevailing

on

each

consecutive day of a period specified
in the resolution.

(5) The day or period specified for

the
the

purposes of subsection (4)(a) or (b) must be within
period of twenty-eight days ending on the day before the
resolution is passed.

A resolution under this section may
specify conditions which are required to be satisfied
(6)

before the redenomination takes effect.

(7) A

redenomination made in accordance
with a resolution under this section takes effect-

(a)

on the day on which the resolution

is

passed; or

(b)

on such later day as may be determined
in accordance with the resolution.

(8) A resolution under this section lapses if
the redenomination for which it provides has not taken
effect at the end of twenty-eight days beginning on the
date on which it was passed.

(9)

A

company's articles may prohibit or
restrict the exercise of the power conferred by this
section.

(10)The provisions

of Part III relating to

resolutions affecting a company's constitution apply to a
resolution under this section. '
Calculation of nerv
nominal values of
redenomi'nated
shares.

4ll.

For each class of shares of a company that
are redenominated, the new nominal value of each share
is to be calculated as follows:
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Step One

Take the aggregate of the old nominal values
ofall the shares ofthat class.
Step Two

Translate that amount into the new currency
at the rate of exchange specifled in the
resolution.
Step Three

Divide that amount by the number of shares
in the class.
Effect of
redenomination

412, (1) The redenomination of a company's
shares does not affect(a) rights or obligations of members under
the company's constitution; or

(b)

restrictions affecting members under that

constitution,

'

in particular, does not. affect entitlements to
dividends (including entitlement to dividends in a
particular currency), voting rights or liabilities in respect
of amounts unpaid on shares.
and,

(2) For the purpose of subsection (1), the
company's constitution includes the terms on which any
shares of the company are allotted or held.
Subject to subsection (l), a reference in
any agreement, statement or document to the old
nominal value of the shares is, (unless the context
otherwise requires) after the resolution takes effect,
taken to be a reference to the new nominal value of the

(3)

shares.
Notice to Rcgistrar
of redcnomination.

Within

days

413. (l)
fourteen
after
redenominating its share capital, a company shall lodge
with the Registrar for registration a notice specifuing the
shares redenominated.
(2) The company
(a)

shall-

speciff in the notice the date on which

tnt
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the resolution was passed; and

(b)

it a statement
capital that complies with

attach to, or enclose with,

of

subsection (3).

(3) A statement of capital

complies with this
subsection if it states with respect to the company's
share capital as redenominated by the rdsolution-

(a) the total number of

shares

of the

company;

(b)

the aggregate nominal value of

those

shares;

(c)

for each class of shares--

(i)

the particulars of the

rights

attached to the shares prescribed

by the regulations for

(ii)
(iii)
(d)

the

purposes of this subsection;

the total number of shares of that
class; and
the aggregate nominal value of
shares ofthat class; and

the amount paid up and the amount (if
any) unpaid on each share (whether
on account of the nominal value of
the share or in the form of a
premium).

(4) If a limited company fails to comply with
a requirement of this section, the company, and each
officer of the company who is in default,.commits an
offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings,

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
company continues to fail to c.omply with the relevant
requirement, the compmy, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding twenty
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thousand shillings for each such offence.
Reduction of
capital in
connection with
redenomination of
share capital.

414. (1) A limited company that has passed a
resolution redenominating some or all of its shares ffioy,.
for the purpose of adjusting the nominal values of the
redenominated shares to obtain values that are, in the
opinion of the company, more appropriate to its
circumstances, reduce its share capital under this section.
(2) A reduction of capital under this section
has effect only if it is passed by a special resolution of
the company within three months after the date on which
the resolution effecting the redenomination was passed.

(3)

The amount by which a company's share
capital can be reduced under this section may not exceed
ten percent of the nominal value of the company's
allotted share capital immediately after the reduction.

(4) A

reduction of capital under this section
does not extinguish 'or reduce a liability in respect of
share capital that is not paid up.

(6) Division 3 (Reduction of share capital)
does not apply to a reduction of capital under this
section.
Notice to be lodged
with Registrar of
reduction of capital
in corgrection with
redenomination.

415. (1) Within fourteen days after passing a
resolution under section 414 (reduction of capital in
connection with redenomination), a company shall lodge
with the Registrar for registration a notice stating-

(a)
(b)

the date of the resolution; and'

the date of the resolution under section
410 in connection with which it was
passed.

(2) The requirement in subsection (1) is in
addition to the requirement to lodge the copies of the
resolutions themselves with the f.egistrar in accordance
with Part III.
(3) The notice must be

accompanied

by a

statement of capital that complies with subsection (4).

(4) A
subsection

if it

statement of capital complies with this
states with respect to the company's
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resolution-

(a) the total number of

shares

of

the

company;

(b) the aggregate nominal value of those
shares;

(c)

for each class ofshares-

the particulars

(i)

of the rights

attached to the shares prescribed

by the

regulations

for

purposes of this subsection;

(ii)

.

the total number of shares of that
class; and
the aggregate nominal value of
shares ofthat class; and

(iii)

(d)

the

the amount paid up and the amount (if
any) unpaid on each share (whether.
on account of the nominal value of

the share or in the form of

a

premium).

(5) The Registrar shall register the notice and
statement as soon as practicable after they are lodged,
unless they are defective in some respect.
(6)

The reduction of capital is effective only
when the notice and statement are registered.

(7) Within

fourteen days after the resolution

is passed, the company shall also lodge with the
for registration a statement by the directors
confirming that the reduction in share capital is in
accordance with section 414(3) (reduction of capital not
to exceed ten per cent of nominal value of allotted shares

Registrar

immediately after reduction).

(9) If a company fails to comply with

a

requirement of this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings.

(9) It

after a company or any of its officers is
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convicted of an offence under subsection (8), the
company continues to fail to lodge with the Registrar
any of the documents required by this section, the
company, and each officer of the company who is in
default, commits a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding twenty thousand shillings for each
such offence.
Redenomination
reserve.

416. (l) A company whose capital is reduced in
accordance with section 414 (reduction of capital in
connection with redenomination) shall transfer afi
amount equal to amount of the reduction to a reserve, to
be called the redenomination reserve.

(2) A company may apply its redenomination
reserve in paying up shares to be allotted to members as
fully paid bonus shares.

(3) Subject to
(Reduction

of

subsection

(2), Division

share capital) appiies

as if

3

the

redenomination reserve were paid-up share capital of the
company.

(4) If a company fails to comply with

subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

Division 3-Reduction of share capital
Special resolution

for reduction of
share capital.

417. (1) A limited company that has a

share

capital may reduce its share capital by special resolution.

(2) A

special resolution under subsection (1)
provided
by section 421(3) (registration of
takes effect as
Court order and statement of capital).

(3) A company may reduce
under this section in any way.

its share capital

may-

(4)

In particular, a company

(a)

extinguish or reduce the liability on any
ofits shares in respect of share capital
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not paid up; or

(b)

either with or without extinguishing or
reducing liability on any of its
shares_
(i)

Application to
Court for

confirming order

cancel any paid-up share capital
that is lost or unrepresented by
available assets; or
(ii)
repay any paid-up share capital
in excess of the company's
requirements.
418. (l) As soon as practicable a company has
passed a resolution for reducing its share capital, it shall
apply to the Court for an order confirming the reduction.
involves

(2) lt the proposed reduction of capital
either(a) diminution of liability in respect of
unpaid share capital; or

(b)

the payment to a shareholder of any paidup share capital,

section 419 (creditors entitled to object to reduction)
applies unless the Court directs otherwise.

(3) The Court may, if having regard to any
special circumstances of the case it considers. it
appropriate to do so, direct that section 419 is not to
apply in relation to a specified class or specified classes
of creditors.

(4)

The Court may direct that section 419 is to
apply in any other case.
Creditors entitled
to object to
reduction.

419. (1) When this

section applies, each creditor
of the company who, at the date fixed by the Court, is
entitled to a debt or claim that, if that date were the
commencement of the liquidation of the company would
be admissible in proof against the company, is entitled to
object to the reduction of capital.

(2) The Court is required to settle a list of
creditors entitled to object and for that purpose

it-
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(a)

shall ascertain, as far as posi;ible without
requiring an application from any of

the creditors, the names of

those

creditors and the nature and amount
their debts or claims; and

(b)

of

may publish notices fixing a day or days
within which creditors whose rulmes
are not entered orr the list-

(i)

can claim to have their names so
entered; or
"are
to be excluddd from the right
to object.
(4) {f a creditor entered on the list whose debt
or claim has not been not discharged, or has been
established but not terminated, does not consent to thp
reduction, the Court may, if it considers it appropriate to
do so, dispense with the consent of that creditor on the
company sequring payment of the debt or claim.

(iD

(5) For the purpose of subsection (4),

the
company shall secure the debt or claim by appropriating
(as the Court may direct)-

(a) if the company

admits the full amount of
the debt or claim (or, although not
admiuing it, is willing to provide for
it)-the full amount of the debt or
claim;.or

(b)

if the company

does not admit, and is not

willing to provide for, the full amount
of the debt or claim, or if the amount
is contingent or not ascertained-an
amount fixed by the Court after
conducting the same kind of inquiry

and adjudication as would

be
conducted if the company were being
liquidated by the Court.

flfffi"#ff*c
powers or
on making

court
such

420. (l) The Court may

make an order confirming
the reduction of capital on such terms and conditions as it
considers appropriate.
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(2) The Court

may not confirm the reduction
unless it is satisfied, in relation to each creditor of the
company who is entitled to object to the reduction of
capital that either-

(a)

the creditor's consent to the reduction has
been obtained; or

(b) the creditor's

debt

or claim has been

discharged, has terminated

or has

been secured.

(3) If the Court confirms the reduction, it may
order the company to publish as the Court directs-

(a)

the reasons for reduction of capital, or
such other information as the Court
considers necessary in order to
, provide the public with full and

detailed information about

the

reduction; and

(b) if the Court considers it is in the public
interest to do so-the causes that led
to the reduction.

.
If,

(4)
for any special reason, the Court
considers it appropriate to do so, it may make an order
directing the company, during a specified period, to add
at the end of its name the .words "and reduced".
(5) If a company is ordered to add to its name
the words "and reduced", those words form part of the
name of the company until the end of the period specified
in the Court's order.
(6) In subsection (4), "specified period", in
relation to an order of the Court, means a period specified
by the Court beginning on the date of the order or on
such later date as the.Court specifies in the order.
Registration of
Court order and
statement

capital.

of

421. (1) On production of an order of the Court
confirming the reduction of-a company's share capital
and the lodgement of a copy of the order and of a
statement of capital approved by the Court, the Registrar
shall register the order and statement.
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(2) The company shall ensure that the
statement of capital specifies with respect to the
company's share capital as amended by the order(a)

the total number of

shares

of

the

company;
(b)

the

aggregate nominal value

of

those

shares;

(c)

for each class of shares-

(i)

the particulars of the

rights
attached to ihe shares prescribed

by the
(ii)
(iii)
(d)

regulations

for

the

purposes of this subsection;
the total number of shares of that
class; and

the aggregate nominai value of
shares ofthat class; and

the amount paid up and the arnount

(if

any) unpaid on each share, whether on
account of the nominal value of the
share or in the form of a premium.

(3)

The resolution for reducing share capital,

as sonfirmed by the Court's order, takes

(a)

in the case of a reduction of share capital
that forms part of a compromise or
drrangement sanctioned by the Court
under the Insolvency Act, 2013;
(i)

(iD

(b)

effect-

on lodgement of the order and
statement of capital with the
Registrar for registration; or
if the Court so orders----on the
registration of ,'the order and
statement of capital;

in any other case-on the registration of
the order and statement of capital.

(4)

The company shall publish notice of the
registration in such manner as the
Court directs.
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(5)

The Registrar

(a)

certify the registration of the order and

shall-

statement of capital; and

(b)

sign the certificate or authenticate
the Registrar's official seal.

(6) The certificate is qonclusive

that-

(a)
(b)
I-iability of
members

following
reduction
capital.

of

it with

evidence

the requirements of this Act with respect
to the reduction of share capital have
been complied with; and

'the

company's share capital is as stated in
its statement of capital.

422. (1) If a company's share capital is reduced, a
member of the company (past or present) is not liable in
respect ofany share to any call or contribution exceeding
the amount of difference (if any) between--

(a)

the ,nominal amount

(b)

in

the Registrar
the
statement of capital delivered under
section; and

notified

'

to

of the share as

the amount paid on the share, or the
reduced amount (if any), that is
treated as having been paid on it.

(2) This section is subject to section

423

(liability to creditors omitted from list of creditors).

(3) This section does not affect the rights of
the contributories among themselves
Liability !o
creditors omitted

from list of
creditors.

423. (l) This section

applies to a creditor who, in
capital
reduction
of
confirmed by the Court,
the case of a
was entitled to object to the reduction of share capital but
who, as a result of being rlnaware-

(a)
(b)

"t

for reduction of

share

Tonr,?;eedings

of their nature and effect with respect to
the creditor's debt or claim,

l-r80
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was not cntered on the list of creditors,

(2) Each person who was a member of the
company at the date on which the resolution for reducing
capital took effect in accordance with section 421(3) is
liable to contribute for the payment of the debt or claim
an amount not exceeding that which the person would
have been liable to contribute if the proceedings for the
liquidation of the company had commenced on the day
belore that clate.
(3) 1f, after a reduction of capital, the
company is unable to pay the amount of a debt or claim
of a creditor to whom this section applies and the
liquidation of the company has been completed, the
creditor may apply to the Court for an order under
subsection (4).
(4) If, on the hearing of an application made
under subsection (3), the Court is satisfied that the
creditor was unaware of the proceedings for reduction of
the company's share capital, or of their nature or effect, it
order(a) settling

may make an

a list of

persons liable to

contribute under this section; and

(b)

Offence to
conceal narnc of
creditor, etc.

providing for the making and enforcing of
calls and orders on them as if they
were ordinary contributories in a
liquidation.

424. An officer of a company who-

(a)

intentionally or recklessly-

I
I
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(ii)

(b)
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conceals the name of a creditor
entitled to object to the reduction
of capital; or
misrepresents the nature or
amount of the debt or claim of a
creditor; or

is knowingly concerned in any such
concealment or misrepresentation,

commits an offence and is on conviction liable to a fine
not exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding two years, or to
both.
Shares no bar to
damages against

company.

425. A

person is not precluded from seeking or
obtaining damages or other compensation from a
company only because the person-

(a) is holding or has held shares in

the

company;

(b)

has a right to apply or subscribe for shares

in the company; or

(c) has a right to be

included

in

the

company's register of members in
respect of shares in the company.

Public companies:
duty of directors
to convene a
meeting on loss of
capital.

426. (1) If the net assets of a public company are
half or less of its called-up share capital, the directors
shall convene a general meeting of the company to
consider how to deal with the situation.

(2) The directors shall convene a general
meeting of the company not later than twenty-eight days
from the day on which a director of the company first
became aware of that fact.

(3) The date for which the meeting is to be
convened may not be later than fifty six days from the
day referred to in subsection (2).
(4) This section does not authorise

any mafter

to be considered at the meeting other than the situation
referred to in subsection (1).
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(5) If
as required

the directors fail to convene a meeting
by this section, each of the directors who-

(a) authorised the failure;
(b) being aware of the requirement, failed to
take all practical measures'to ensure
that the requirement was complied
with; or

(c)

after the last date by which the meeting
should have been convened-

(i)

(ii)

authorises the failure to continue;

or

fails to take all
fr::i,[Ti, J:,":H::e

practical
the

that

commits an offence and on conviction is liable to a fine
not exceeding five hundred thousand shillings.

..(6) If, after a director is convicted of an
offence under subsection (5), the directors continue to
fail to convene a meeting as required by this section, each
of the directors commits and offence on each day on
wtrictr the failure continues and on conviction is liable to
a fine not exceeding fifty thousand shillings for each such
offence.
Public company
reducing capital
below authorised

427. (1) If the Court makes an order confirming a
reduction of a public company's capital that has the

minimum.

effect of bringing the nominal value of its allotted share
capital below the authorised minimum, the Registrar may
register the order only if-

(a)
(b)

the Court so directs; or

the company is first re-registored as

a

private company.

(2) Section 428 prescribes an

expedited
procedure
re-registering
company
the
circumstances refered to in subsection (1).

for

Expedited
procedure for reregistration as a
private company.

a

428. (1) The Court may authorise

in

the company to
be re-registered as a private company without its having
pa'ssed the special resolution required by section 77 (re-
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of public

company
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as private

limited

company).

(2) If the Court does so, it shall specify in the
order the changes to the company's name and articles to
be made in connection with the re-registration.

(3)

The company may then be re-registered as
a private company if an application to that effect is
lodged with the Registrar together with-

(a) a copy of the Court's order; and
(b) notice of the company's name, and a copy
'
of the company's articles, as altered
by the Court's order.

(a) On receipt of .such an application, the
Registrar sha[ issue a certificate of incorporation stating
the company's unique identifying number and that the
company is registered as a private company.
(5) If the company

does not already have a
unique identifying number, the Registrar shall allocate
such a number to the company.

(6) The Registrar shall specify in

the

certificate of incorporation a statement that it is issued on
re-registrition and the ddte on which it is issued.

(7) The Registrar shall sign the certificate of
incorporation and authenticate it with the Regi'strar's
official seal.
(8) On the issue of the certificate of
incorporation-

(a)

the company becomes a private company;
and

(b)

the changes in the company's name and
articles take effect.

(9) The certificate of incorporation is
conclusive evidence that the requirements of this Act as
to re-registration have been complied with.
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Division 4-Private companies: reduction of capital supported by
solvency statement

429. (l) A resolution for reducing share capital of
sorvency a private company limited by shares is supported by a
statement' solvency statement if--

.
Y1::t1""1.
capital supported
uy

(a) the directors of the company make a
statement of the solvency of the
company irt accordance with section

430 not more than fourteen days
before the date on which the
resolution is passed; and

(b)

'

the resolution and solvency statement are
registered in accordance with section
431.

(2) It the resolution is proposed as a written
resolution, the directors of the company shall send or
submit a copy of the solvency statement to each eligible
member at or before the time at which the proposed
resolution is sent or submitted to the member.

(3) If the resolution is proposed at a general
meeting, the directors of the company shall make a copy
of the solvency statement available for inspection by
members of the company throughout that meeting.

( ) The validity of a resolution is not affected
by a failure to comply with subsection (2) or (3).
What is a
solvency
statem€nt?

430. (l) A solvency
each of the

statement is a statement that

directors-

(a)

has formed the opinior, ffi regards the
company's situation at the date of the
statement, that no ground exists on
which the company could then be
found to be unable to pay (or
otherwise discharge) its debts; and

(b)

has also formed the

(i)

opinion-

if it is intended to commence the
liquidation of the company
within twelve months after that

(

i
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date-that the company will

able to pay (or

be

otherwise
discharge) its debts in full within
months
the
the
commencement
liquidation; or
(ii)
any other case-that the
company will be able to pay (or
otherwise discharge) its debts as
they fall due during the year
immediately following that date.
In forming those opinions, the directors

twelve

of
of

in

(2)

shall take into'account all of the company's liabilities
(including any contingent or prospective liabilities).

(3) The directors shall ensure that

the

solvency statement contains the prescribed information

(if any)

and

states-

(a)
(b)

the date on which it is made; and
the name of each director of ttie company.

(4) If

the directors make a solvency statement

without having reasonable grounds for the opinions
expressed in it, and the statement is lodged with the
Registrar, each-of the. directors who is irt default commits
an offence and on conviction is liable to a fine not
exceeding one million shillings.
Registration of
resolution and
supporting
documents.

431. (1) Within fourteen days after the resolution
for reducing share capital is passed the company shall
lodge with the Registrar for registration-

(a) a copy of the solvency statement; and
(b) a statement of capital that complies with
subsection (3).

addition

(2) The requirement under subsection (l) is in
to the copy of the resolution itself that is

required to be lodged with the Registrar for registration.

(3) A

statement of capital complies with this
subsection if it states with respect to the company's share
capital as reduced by the resolution-
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(a) the total

number

of

shares

of

the

company;

(b) the aggregate

nominal value

of

those

shares;

(c)

for each class ofshares-

(i)

the particulars of the

rights
attached to,the shares prescribed

by the regulations for
(ii)
(iii)
(d)

the

purposes of this subsection;
the total number of shares of that
class; and
the aggregate nominal value of
shares ofthat class; and

the .amount paid up and the amount (if
any) unpaid on each share (whether
on account of the nominal value of the
share or in the form of a premium).

(a)

The Registrar shall register the documents
lodged under subsection (l) as soon as practicable after
receiving them.

(5) The resolution does not take effect until
the Registrar has registered the lodged documents.
(6) Within

fourteen days after the resolution is
passed, the company shall also lodge with the Registrar
for registration a statement by the directors confirming
that the solvency statement was-

by-

(a)

made not more than fourteen days before
the date on which the resolution was
passed; and

(b)

provided to members in accordance with
section 429(2) or (3).

(6)

The validity of a resolution is not affected

(a)

a failure to lodge the documents required
to be lodged with the Registrar under
subsection (1) within the time

r

a
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specified in that subsection; or

(b)

a

failure to comply with subsection (5).

(7) If the company lodges with the Registrar a
solvency statement that was not provided to members in
accordance with section 429(2) or (3), the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.
(8) If a company fails to comply with
subsection (1) or (6), the company, and each officer of
the company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(9) If, after a company or any of its officers is
convicted of an offence under subsection (8), the
company continues to fail to lodge with the Registrar any
of the documents required by,subsection (1) or (6), the
company, and each officer of the company who is in
default, commits a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding twenty thousand shillings for each
such offence.

Division $-S upplem entary provision

peneralpowert" 432. The regulations may make further provision
make further
provision

by

for the implembntation of this Part.

regulations.

PART XVI_ACQUISITIOI{ BY LIMITED COMPANY OF ITS
OWN SHARES
Division l-General provisions
Interpretation: Parl

XVI.

433. (1) In this Part"distributable profits", in relation to the giving ofany
financial assistance-

(a)

means those profits
company could

distribution

equhl
and
assistance;

(b) if

out of which the
lawfully make a

in

value

to

that

the financial assistance consists of or
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or is treated as arising in
consequence of, the sale, transfer or
other disposition of a non-cash assetincludes any profit that, if the company
were to make a distribution of that kind,
would be available for that purpose;
includes,

"distribution" has the same meaning as in Part XVII
(How company's assets are to be distributed).

(2)

In this

(a)

a reference to a person incurring a liability
includes circumstances in which the
person's financial position changes
because
agreement or
arrangement (whether enforceable or
unenforceable, and whether made on

Part-

of an

the person's own account or with
another person); and

(b)

a reference to a company giving financial
assistance for the purpose of reducing
or discharging a liability incurred by a

person in order to acquire shares
includes giving assistance for the
purpose of wholly or partly restoring
the person's financial position to what
itwas before the acquisition took place.

(3) For the purposes of this Part, a director of a
is
company an employee of the company for the purposes
of a pension scheme or an employees' share scheme.
General rule against
limited company
acquiring its own
shares.

434. (l) A limited company shall not acquire

its

shares, whether by purchase, subscription or
otherwise, except in accordance with this Part.

own

(2) Subsection (1) does not prevent a limited
company from acguiring any of its own fully paid shares'
otherwise than for valuable consideration.

(l) does not prohibit

(3)

Subsection

(a)

acquiring shares in a reduction of capital

a company

from-
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duly made; or

(b)

forfeiting shares, or accepting the surrender
of shares, in accordance with a
company's articles, for a failure to pay
an amount payable for the shares.

(4) An acquisition in contravention of

this

section is void.

(5) If a company contravenes this section, the
company, and each officer of the company who is in
default, commit an offence.

(6)

A company found guilty of an offence

under section (5) is liable on conviction to a fine noi
exoeeding one million shillings.

(7) An officer of a company who is found
guilty of an offence 'under subsection (5) is liable on
conviction to a fine not exceeding five hundred thousand
shillings.
Treatment of shares
held by nominee.

435. (1) This section applies to shares in a limited
company that(a) are taken by a subscriber to the
memorandum

as nominee of

the

company;

(b)
(c)

are issued to a nominee of the company; or
are acquired by a nominee of the company,
partly paid up, from a third person.

(2)

Shares to which this section applies are for
purposes taken to be held by'the nominee on the
nominee's own account, in which case the company has no
beneficial interest in them.

all

(3)

This section does not apply,

(a) to

shares acquired otherwise than by
subscription by anominee of a public
company; if-

(i)

person acquires shares in the
company with financial'assistance
given to the person .(directly or

a
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(iD
.

indirectly) by the company for the
purpose of, or in connection with,
the acquisition; and
the company has a beneficial
interest in the shares; or

(b) to shares acquired by a nominee of the
company when the company has no
beneficial interest in the shares.

Liabiritvorothers'r 436. (1) This section applies to shares in a limited

nominee fails to make
payment in respect of
shares.

C0mpany that-

(a) are taken by a

subscriber to
memorandum as a nominee of

the
the

company;

(b)
(c)

are issued to a nominee of the company; or
are acquired by a nominee of the company,
partly paid up, from a third person.

(2) If the nominee,

having been called on to pay
purposes
an amount for the
of paying up, or paying any
premium on, shares to which this section applies, fails to
pay the amount within twenty-one days after being
requested to do so, the following persons are jointly and
severally liable with the nominee to pay the amount:

(a)

in the iase of

shares that the nominee has

agreed to take as subscriber to the
memorandum-the other subscribers to

the memorandum;

(b) in any other case-the persons who were
directors of the company when the
shares were isS-ued to,
the nominee.

or acquired by,

(3) It in proceedings for the recovery of an
amount under subsection (2), it appezlrs to the Court that
the subscriber or director-

(a)
(b)

has acted honestly and reasonably; and

having regard to all the circumstances of
the case, ought fairly to be relieved
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from liability,
the Court may make an order relieving the subscriber or
director wholly or partly from the liability on such terms as
the Court considers just.

(4) A subscriber to a company's memorandum
or a director of a company who reasonably believes that a
claim will or might be made for the recovery of such an
amount-

(a) may apply to the Court for relief; and
(b) the Court has the same power to grant relief
as

it would have had in proceedings for

recovery of the amount.

(5) This section does not apply to
acquired by a nominee of the company
no beneficial interest in the sharesl
Duty to cancel shares
in public company
held by or for the
company.

if-

437. (1) This

(a)

(b)

shares
has

if the company

section applies to a public company

of the company are forfeited, or are
surrendered to the company instead of
forfeiture, as provided by the
company's articies for a failure to pay
an amount payable for the shares;

shares

shares of the company are,acquired by it
otherwise than in accordance with this

Part

or Part XXIX

(Protection of
members against unfair prejudice) and
the company has a beneficial interest in
the shares;

(c)

a nominee of the company acquires shares
of the company from a third party
without financial assiStance being given
(directly or indirectly) by the cdmpany
and the company has a beneficial
interest in the shares; or

(d)

a person acquires shares in the company
with financial assistance given to the.
person (directly or indirectly) by the

fusz
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company

for the purpose of, or

in

connection with, the acquisition and the
company has a beneficial interest in the
shares.

(2) Except when the shares or the company's
interest in the shares have or has been already disposed of,
a company to which this section applies shall-

(a)

cancel the shares and diminish the amount
of the company's share capital by the
nominal value of the cancelled shares;
and

(b) if the effect is that the nominal value of the
company's allotted share capital is

brought below the

(2)

is-

authorised

minimum-apply for re-registration

as

a private company, stating the effect
the cancellation.

of

(3)

The deadline for complying with subsection

(a)

in a case within subsection (lXa) or (b)three years from the date of the
forfeiture or surrender;

(b)

in a case within subsection (1)(c) or (d)three years from the date of the
acQuisition; or

(c) in a case within subsection (l)(e)-one
year from the date of the acquisition.

(a)

The directors of the company may take any
measures necessary to Ohable the company to comply with
this section, and may do so without complying with the

provisions of Part XV relating to the reduction of a
company's share capital. (See also section 43N' (reregistration as private company in consequence of
cancellation)).

(5) Neither the company nor, in a case within
subsection (lxd) or (e), the nominee or other shareholder
may exercise voting rights in respect of the shares.
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(6) Any purported exercise of those rights

is

invalid.
Notice of cancellation

of shares.

438. (1) Within

one month after cancelling shares in

order to comply with section 437, a company shall lodge
with the Registrar for registration a notice giving details to
the cancelled shares.

(2) The company shall attach to, or

enclose

with, the notice a statement of capital that complies with
subsection (3).

(3)

The statement complies with this subsection
if it states with respect to the company's share capital
immediately following the cancellation-

(a).

the total number of shares of the company;

(b) tlre aggregate nominal value of

those

shares;

(c)

for each class ofshares-

(i)

the particulars of the

(ii)

rights
attached to the shares prescribed
by the regulations for the purposes
of this subsection;
the total number of shares of that

(iii)

the aggregate nominal value of

class; and
shares

(d)

ofthat class; and

the amount paid up and the amount

(if any)

on each share (wtrether on
account of the nominal value of the

unpaid

share or.in the form of a premium).

If

(4) the company' fails to comply with a
requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.
(5) If,

after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
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default, commit a furthei offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.
Re-registration of
cempany as private
company in
consequence

cancellation

439. (1) If a company is obliged to re-register as a

private company to comply with section 437, the directors
may
resolve that the company should be so re-registered.
of sharesof

(2) Such

a

resolution may make

such

changes-

(a)
(b)

to the-company's name; and
to the company's articles,

as are necessary

in connection with its becoming a private

company.

(3)

The company

(a)

include in the application for re-registration
a statement of the company's proposed
name on re-registration; and

(b)

attach to, or enclose with,

(i)
(iD
Issue of certificate of
incorporation on reregistration.

r'ro. (r) rf,

shall-

it-

a copy of the resolution, unless a
copy has already been forwarded
under this Act; and
a copy

of the company's articles as

", ,ffi;;1,'.1,lLt',ill'."',xl[l;

section

a

private

437, the Registrar is satisfied that the company is entitled
to be re-registered as a private company, the Registrar

shall-

(a)

re-register

the company as

company;

(b) if

the company does not already have a
unique identifuing number, allocate
such a number to the company; and

(c)

of incorporation stating
the company's unique identi$ing
number and that the company is'

issue a certificate

I
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registered as a private company.

I

(2)

I

The Registrar shall state in the certificate of
incorporation that it is issued on re-registration and the
date on which it is issued.

i

I

(3) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official seal.
(a) on
incorporation-

the issue of the certificate of

(a)

the company specified in the certificate
becomes a private company; and

(b)

the changes in the company's name and
articles take effect.

(5) The certificate of incorporation is
conclusive evidence that the requirements of this Act as to
re-registration have been complied with.
Effect of failure to reregister

441. (1) If a public company'that is required by
section 437 to apply to be re-registered as a private
company fails to do so before the deadline specified in
subsection (3) of that section, sections 412 to 417
(prohibition of public offers by private company) apply tg
it as if it were a private company.
(2) Except as provided by subsection (l), the
company continues to be treated as a public company until
it is so re-registered.

Offence to fail to
cancel sharei or reregister company.

442.' (1) If a company that is required to do so by
section

437-

(a) fails to cancel specified shares; or
(b) faili to make an application for

re-

registration as a private company,

before the deadline specified in subsection (3) of that
section, the company, ffid each officer of the company
who is in default, commit an offence and on conviction are
each liabtre to a fine not exceeding five hundred thousand
shillings.
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I

(2) If,

after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to cancel the relevant shares or to make
the required application for re-registration, the company,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding fifty thousand shiliings for each such offence.
Application of
provisions to
company reregistering as public
company.

443. (1) This section applies to a private

company

that is re+egistered as a public company-

(a) : after shares in the company have

been

forfeited in accordance with the
company's articles or have been
surrendered to the company instead
forfeiture;

(b)

after shares in which the company had a
beneficial interest have been acquired
by the company (otherwise than by any
of the methods permitted by this Part or
Part XXIX (Protection of members
against unfair prejudice))

(c)

of

;

after shares in which the company had a
beneficial interest have been acquired
by a nominee of the company from a
third party without financial assistance
being given directly or indirectly by the
company; or

(d)

after shares in which the company had a
beneficial interest have been acquired
by a person with financial assistance
given (directly or indirectly) by the
company for the purpose of or in
connection with the acquisition.

(2) When this section applies to a

private

company that is re-registered as a public company, sections
437 to 442 apply to the company as if it had been a public

at the time of the forfeiture, surrender or
acquisition, except that, in the application of section 437,
the deadline specified in subsection (3)(a), (b) or (c) of that
company

i

I
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section runs from the date of the re-registration
company as a public company.

Hfffiij:"Til:":'
public
or
by

444. (1)

company

nominee.

(a)

of

the

rfa public company, or a nominee of a public

company, acquires shares

in

the

company; and

(b)

those shares are shown in a balance sheet
the company as an asset,

of

the company shall transfer to a reserve account from
profits available for the payment of dividends an amount
equal to the value of the shares.

(2) The company shall not distribute

the

amounts so transferred.

'(3) Subsection (1) applies to an interest in
shares as it applies to shares and as it so applies the
reference to the value of the shares is a reference to the
value to the company of its interest in the shares.

(4) If a company contravenes subsection (l) or
(2), the company, and each officer of the company who is
in default, commit an offence.
(5.) A company found guilty of an offence
under section (a) is liable on conviction to a fine not
exceeding one million shillings.
(6) An officer of a company who is found
guilty of air offence under subsection (a) is liable on
conviction to a.fine not exceeding five hundred thousand
shillings.
Public

companies: 445. (1) A lien or other

charge of a public company
ten o, charge-on own oll its own shares (whether taken expressly or otherwise) is
shares.
void, except as permitted by this section.
general rule against

(2) In the case of any description of company, a
charge is permitted if the shares are not fully paid up and
the charge is for an amount payable in respect of the
shares.

(3) In the case of a company

whose ordinary
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business-

(a)
(b)

includes lending money; or
consists of or includes providing credit or
hiring or selling goods under hirepurchase, conditional sale or retention
of title agreements,

a charge is permitted (whether the shares are fully paid or
not) if it arises in connection with a transaction entered
into by the company in the ordinary course of that
business.

(4) In the case of a company that has been reregistered as a public company, a charge is permitted if it
was in existence immediately before the application foi reregistration.
Interests to be
disregarded in

determining whether
company has
beneficial interest.

446. In determining for the purposes of this

Part
whether a company has a beneficial interest in shares, the
interests referred to in the following sections ate to be
disregarded:

(a)

section.l47 (residual interest under pension
scheme or employees' share scheme);

(b)

section 448 (employer's charges and other
rights of recovery);

(c) section 449 (rights as

personal

representative or trustee).
Residual interest
under pension scheme
or employees' share

447. (1) When the shares are held in trust for the
purposes of a pension scheme or an employees' share

scheme.

scheme, any residual interest of the company that has not
vested in possession is to be disregarded.

(2) For the purpose of subsection (1), "residual
interest" means a right of the company to receive any of
the trust property

if-

(a)

all the liabilities arising under the scheme
are satisfied or provided for;

(b)

the company ceases to participate in the
scheme; or
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(c)
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the trust property at any time exceeds wliat
is necessary to satisfy the liabilities
arising, or that are expected to arise,
under the scheme.

(3) In subsection (2)(a) the reference to a right includes
dependent

on the

a

exercise

right

ofa

discretion vested by the scheme in the
trustee or another person; and

(b)

the reference to liabilities arising under a
scheme includes liabilities that have

resulted,

or may result, from the

exercise of such a discretion.

(4) For the purposes of this section, a residual
interest vests in possession-

(a)

in a case within subsection (2Xa)-on the
occwrence of the event referred to there
(whether the amount of the property
receivable under the right is ascertained
or not);

(b)

in a case within subsection (2Xb) or

(c)-

when the company becomes entitled to
require the trustee to transfer to it any
of the property receivable under that
right"

(5) If, because of this section(a) .shares are exempt from pection 435 or 436
(shares held by company's nominee) at

the time they are taken, issued or
acquired; but

(b) the

relevant residual interest vests in
possession before the shares are
disposed of or fully paid up,

those sections apply to the shares as if they had been taken,
issued or acquired on the date on which the interest vests
in possession.
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(6) If, because

(a)

of this section-

from sectlons 437 to 443
(shares held by or for public compmy)
at the time they are acquired; but

shares are exempt

(b) the relevant residual interest vests in
possession before they are disposed of,

those sections apply to the shares as if they had been
acquired on the date on which the interest vests in
possession.
Employer's charges
and other rights
rscovery.

of

448. (1) If the relevant shares are held on trust for
the purposes of a pension scheme, the following are to be
disregarded:

(a)

a charge or lien on, or set-off against, any
bene{it or other right or interest under
the scheme for the purpose of enabling
the employer or former ernployer of a
member of thp scheme to obtain the
discharge of a monetary obligation due
to the employer or former employer
from the member;

(b)

a right to receive from the trustee of the
scheme, or as trustee of the scheme to
retain, an amount that can be recovered
prescribed
retained under
enactment relating to pensions or the

or

provision

a

of retirement benefits,

o-r

otherwise, as reimbursement or partial
reimbursement
contributions
equivalent premium paid in connection
with the enactment,

for

(2)

If

the shares are held in trust for

the
purposes of an employees' share scheme, a charge or lien
on, or set-off against, a benefit or other right or'interest
under the scheme is to be disregarded'if it is designed to
enable the employer or former employer of a member of
the scheme to obtain the discharge
a monetary
obligation due to fie employee or former employee from

of

'
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the member.
Rights as personal
represontative or
trustee

449. (1) If

the company is a personal representative
or trustee, rights that the company has in that capacity are
to be disregarded.

(2)

(a)
(b)

includea right of the company to recover

Those rights

its
expenses or be remunerated out of the
estate or trust property; and

a right of the company to be indemnified
out of that property for a liability
incurred because of an act or omission
of the company in performing its duties
as personal representative or trustee.

Division 2-Financial assistance for purchase of own shares
Meaning of

"financial 450.

assistance" for
purposes of this

Part.

(I

) In this Division, "financial

assistance"

means-

(a)

financial assistance given in the form of
gift;

(b)

financial assistance

(i)

(ii)

(c)

given-

in the form of a guarantee, security

or indemnity other than an
indemnity ' in respect of the
indemnifier's olur neglect or
default; or
.i.
in the form of a release or waiver;

financial assistance

(i)

a

given-

in the form of a loan or any other
agreement under which any of the
obligations of the person giving
the assistance are to be fulfilled at
a

time when in accordance with the

agreement any obligation ' of
ancither party' to the agreement
(ii)

remains unfulfilled; or
in the form of the novation of, or
the assignment of rights arising

t5a2
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under,

a loan or such other

agreemenu or

(d)

any other financial assistance given by
company

(i)
(ii)

if--

a

the net assets of the company are
reduced to a material extent by the
giving of the assistance; or
the company has no net aSsets.

(2) In this ParL "net assets" means

the
aggregate amount of the company's assets of the company
less the aggregate amount qf its liabilities.

(3) In the case'of a company thal prepares an
individual financial statement, the liabilities of the
company include any provision that is made in that
statement.
Assistance by public
company for
acquisition of shares
in its private holding

comfany.

451. (1) If a person is

acquiring or proposing to
private
acquire shares in a
company, a public company that
is a subsidiary of that company shall not give financial
assistance (directly or indirectly) for the purpose of the
acquisition, before or at the same time as the acquisition
takeq placd.

(2)

Subsection (1) does not prohibit a company

from giving financial assistance for the acquisition of
shares

in its holding company

(a)

if--

the principal purpose of the company in
giving the assistanie is not for the
purpose of the acquisition; or

(b)

giving the assistance for the purpose of the
acquisition is only incidental to
achieving some larger purpose of the
company,

the assistance is given in good faith in the interests of
the company.
and.

(3)

rfl-

(a)

a person has acquired shares in a private
company; and
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(b)

x503

the person or another person has incurred a
liability for the purpose 0f the
acquisition,

public company that is a subsidiary of the company shall
not give financial assistance (directly or indirectly) {br the
purpose of reducing or discharging the liability.
a

(4) If

a company contravenes subsection (1) or
(3), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding one million shillings.

Assistance for
acquisition of shares
in public company.

452. (1) If a person is acquiring or proposing to
acquire shares in a public company, neither the company
nor any other company that is a subsidiary of the company
may give financial assistance (directly or indirectly) for the
purpose of the acquisition before or at the same time as the
acquisition takes place.
(2) Subsection (1) does not prohibit a company from
giving financial assistance for the acquisition of shares in it
or its holding company if--

(a)

the company's principal purpose in giving
the assistance is not for thp purpose of
the acquisition; or

(b)

giving assistance for that pu{pose is only
incidental to achieving some larger
purpose of the company,

and the assistance is given in good faith in'the interests
the company.

(3)

If-

(a)

a person has acquired shares
and

(b)

tle

of

in a company;

person or another person has incurred'a
liability for the pu{pose of the
acquisition,

t5a4
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neither the company nor any other company that is a
subsidiary of the company may give financial assistance
(directly or indiiectly) for the purpose of reducing or
discharging the liability if, at the time the assistance is
given, the company in which the shares were acquired is a
public company.

(4)

Subsection (3) does not prohibit a company
from giving financial assistance if-

(a)

the company's principal purpose in giving
the assistance is not to reduce or
discharge any liability incuneil by a
person for the purpose of the acquisition
of shares in the company or its holding
comp.any; or

(b) the reduction or

discharge

of any such

liability is only incidental to achieving
some larger purpose of the company,

and the assistance is given in good faith in the interests
thp company.

(5) This section

of

has effect subject to sections
455 and 456 (unconditional and conditional exceptions to
prohibitions).
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Assistance by public

company for
acquisition of sharcs
in its privatc holding
comPany.
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453. (1) If a person is

acquiring or proposing to
acquire shares in a private company, a public company that
is a subsidiary of that company shall not give financial
assistance (directly or indirectly) for the purpose of the
acquisition before or at the same time as the acquisition
takes place.

Subsection (l) does not prohibit a company
from giving financial assistance for the acquisition of
shares in its holding company

(2)

if-

(a)

the company's principal purpose in giving
the assistance is not to give it for the
purpose of the acquisition; or

(b)

giving the assistance for that purpose is
only incidental to achieving some larger
purpose of the company,

and the assistance is given in'good faith in the interests

of

the company.

(3)

rf-

(a)

a person hasacquired shares in a private
company; and

(b)

'

.

the person or another person has incurred a
the
liability
the purpose

.of

for

acglisition,

public company that is a subsidiary of ttat company shall
not give financial assistance (directly or indirectly) for the
purpose of reducing or discharging the liability.
a

(4) Subsection (3) does not prohibit a company
from giving frnancial assistance if--

(a)

the company's principal purpose in giving
the assistance is not to reduce or
discharge a liability inctrred by a

person

for the

acquisition

of

of the
jn its holding

purpose

shares

company;or

(b)

the reduction or discharge of the liability is
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only incidental to achieving some larger

I

and the assistance is given in good faith in the interests
the company.

5 and -!'J
prohibitions).
45

of

dtT#;[H, m ",H:1#llieJ"::rffl':l;

offencetogivc 454. (l)
contavenes section 452(l) or
\-/ If
-- a
--"'r--r
- company
orohibitedassislance.
'
(3) or Isection 453(1) or (3) (prohibited financial
assistance), the company, and each officer of thg company
who is in default, commit an offence.

offence,"?,i#il[Ti,i1x",l]0,i"Ho,"fl]"'y,Ji#
fine not exceeding one million shillings.

(3) An_officer of. a company who is found
guilty of an offence under subsection (1) is liable on
conviction to a fine not exceeding five hundred thousand
shillings or to a term;rPimprisonment not exbeeding two
years, or to both.-

-/

E?. ;"r, 4sz (assistance for acquisition of
-,.
i,iilliiloo"rryrror.xhares in pubtic company) and section 453 (assistance by
scctions452'1i*d4st''
public company for acquisition of shares in its private
holding company) do not prohibit any of the following

Cerbin triasaptions

excepred

transactions:

(d

a distribution of a company's assets in the
form

of-

(i)
(ii)

a dividend

lawtully made; or

a distribution in the course of

a

company's liquidation;

(b) an allotnent ofbonus shares;
(c) a reduction of capital;
(d) a redemption of shares;
(e) anything done in accordance

with an order

gf the Court sanctioning a compromise
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or

arrangement
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with

members or

creditors;

(0

anything done under an ilrangement under
which the liquidator in the liquidation

of a

company accepts shares as
consideration for sale of the company's
property;
(e)

anything done' under

.a

volunlarf

arrangement entered into under Part
of the Insolvency Act, 2013.

456. (1) This section applies

"t;#mff**"'
-a asf tfansaCtions:

IX

to the following

sections 452

conditionally,

(a)

if

the lending of money is part of the
ordinary business of the company-the
lending of money in the ordinary course
of the company's business;

(b)

the provision by the. company-in good
faith in the interests of the company or
its holding company, of financial
assistance

for the purposes of

an

employees' share scheme;

(c)

the provision of financial assistance by the
company for the purposes of, or in
connection with, anything done by the
company (or another company in the
same group) for the purpose of enabling
or facilitating transactions in shares in
the first-mentioned company or its
holding company between, and
inrrolving.the acquisition of beneficial
ownership of those shares by-

(i)

bona fide employees or former
employees of that company (or
another company in the same
grotrp); or

(ii)

spouses, widows, widowers or
surviving, or minor children or
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of any

'O

step-children
such
employees or. former employees ;
the making by the oompany of loans to
persons (other than directors) employed
in good faith by the company with a

view to enabling those persons
acQuire

fully paid shares in

tq
thp

company or its holding company to be
theld by them as beneficial owners.

(2)

Sections 452 (assistance for acquisition of
shares in public company) and section 453 (assistance by
public company for acquisition of shares in its private
holding company) do not prohibit any of the transactions to
which this section applies-

(a) if the company giving the assistance is a
private company; or

(b) if the company giving the assistance is a
public company

'

andi

(i)

the company has nbt assets that are
not reduced by the giving of the
assistance; or.
to'the extent that those assets are
so reduced,
aqsistance is
provided
of distributable
profits.
(3) In this sqotion, a referencd to *net assets",is
to the amount by which the aggregate of the company's
assets exceeds the aggregate of its liabilities.

(ii)

'the
out .

(3)-

(4)

For the purpose of subsection

(a)

the amounts of both assets and liabilities

are as stated in the

company's
accounting records immediately before.
the financial assistance is given; and

(b)

"liabilities" includes any arnount retained
for the purpose
of providing for a liability the nature of
which is clearly defined and ttrat is
either likely to be incuned or certain to

as reasonably necessary
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be incurred but uncertain as to amount
or as to the date on which it will arise.

(5) For the purposes of subsection (l)(c), a
company is in the same group as another company if it is a
holding company or subsidiary

of that company or a

subsidiary of a holding company of that company.
Power of Iimited
company to purchase
own shares .

Division 3-Furchase of olyn shares
457. (1) A limited company having a share capital
may purchase its own shares (including any redeemable
shares), subject

.

(a)

to-

the following provisions of this Division;
and

(b) any restriction or

prohibition

in

the

company's articles.

(2) A limited company may not

purchase its

own
if as a result of the purchase.there would no
longer be'any issued shares of the company other than
shares

redeemable shares or shares held as treasury shares.
Purchase

of

company's own
shares.

458. (l) A limited

may not pwchase its
"ornpuriy
own shares unless they are fully paid.

(2) A limited

company that purchases its own

shares shall pay for them on purchase.

(3) A purchase in contravention of this section
is void.
Financing of purchase
ofcompany's own
shares.

459. (1) A private limited company may purchase its
own shares out of capital in accordance with Division 4
(Redemption or purchase by private company out of
capital).

(1)-

(2)

Subjectto subsection

(a)

a limited company may purchase its own
shares only out

(D
(iD

of-

distributable

profits of

company; or
the proceeds of a fresh issue
shares made for the purpose
financing the purchase; and

the

of
of
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(b)

any premium payable on the purchase by a
limited company of its own shares must
be paid out of distributable profits of the
company, subject to subsection (3).

(3) If the shares to be purchased were issued at
a premium, any premium p'ayable on their purchase by the
company may be paid out of the proceeds of a fresh issue
of shares made for the purpose of financing the purchase,
up to an amount equal

to-

(a) ' the aggregate of the premiums received by
the company rn the issue of the shares
pulchased; or

(b)

the current amount of the company's share
premium account (including any sum
transferred to that account in respect of
premiums on the new shares),

whichever is the less.

(4) The arnount of the company's

share

premium account is reduced by an amount corresponding
(or by sums in the aggregate corresponding) to the amount
of any payment made under subsection (3).
(s) This section has effect subject to section
494(5) (terms of redemption enforceable in a company
liquidation).
Authority for
company to purchasc
own shares.

'

460. (l) A limited

shares

company may purchase its own

only(a)

by an off-market purchase, under a contract
approved in advance in accordancb with
section 461;

(b)

by a

market purchase, authorised in

accordance with section 4S,.

(2)

A

purchase

is off-market if the shares

either(a)

are purchased otherwise than on
approved securities exchan5e; oc

an
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(b)
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are purohased on an approved securities
exchange but are not subject to a

marketing arrangement

on

the

exchange.

(3) For the purpose

of

subsection

(2),

a

company's shares are subject to a marketing arrangement
on an approved securities exchange if the company has
been given facilities for dealings in the shares to take place
on the exchange-

(a) without prior

permission

transactions

from

for

individual
the authority

governing the exchange; and

(b)

without limit as to the time during which
those facilities are to

(4) A

purchase
purpose of this section if--

be'available.

is a market purchase for

+

the

(a) it is made on an approved securities
exchange; and

(b) it is not an off-maxket purchase because of
subsection (2Xb).

In

(5)
this section "approved securities
exchange" means a securities exchange approved by the
Capital Markets Authority under the Capital Markets Act.
Authorisation for offmarket purchasc.

461 (1) A

company may make an off-market
purchase of its own.shares under a contract only if it is
approved before the purchase in accordance with this
section.

(2) Either-

(a)

the terms of the contract must be authorised
by a special resolution of thd company
before the contact is entered into; or ,.

(b)

fl1e contract must provide that no shares
may be purchased under the contact
until its terms have been authorised by a
special resolution of the company.

(3)

The coqtract may be a contract, entered into

l
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by the company and relating to shares in the company, that /
does not axnount to a contact to purchase the shares but'
under which the company may (subject to any conditions)
become entifled or obliged to purchase the shares.

(4) The authority conferred by a resolution
urder this section may be varied orrevoked or from time to
time be renewed, brlt only by a special resolution of the
company.

(5) In the case of a public company a resolution
conferring, varying or renewing authority shall Speciff a
date on which the authority is to'expire, which must not be
'. later than eighteen months after the date on which the
resolution is passed.
(6) A resolution conferring, varying, revoking
or renewing authority under this section is subject

(a)
(b)

Rcsolution
authorising

ofi-

.mrrtct purchaoc:
cxcrcirc ofvotiig

righe.
t,

te

section 462 (exercise of voting rights); anci

section

a63

(disclosure

of

details of

contrac|.

4A. (l) This section applies to a resolution to
confer, vary, revoke or renew authority for the purposes of
section 461 (authority for off-market purchase of own
shares).

(2) If the resolution is

proposed as e written
resolution,'a membeq who holds shares to-which the
resolution relates is not an eligible member.

(3) A resolution proposed at a meeting
company is not effective if-.,

(a)

of the

,

any member of the company holding shares

the voting rights conferred by any of
those shares in voting on the resolution;
and

(b)

the resolution would nOt have been passed
if the member had not done so.

(4)

For the purpose of subscction

(a)

a rnembcr who holds shares to which the

(3!- .i
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resolution relates is taken to have
exercised the voting rights confened by
those shares not only if the member
votes in respect of them on a poll on the
question whether the resolution should
be passed, but also

if

the member votes

on the resolution otherwise than on

a

Poll;

(b)

any member of the company may demand a
poll on that question; and

(c)

a vote and a demand

.

for a poll by a person
as proxy for a member are the same
respectively as a vote and a demand by

the member.
Resolution
authorising offmarkct purchasc:
disclosure of dctails

ofcontract.

463.

(l)

This section applies to a resolution passed
by a company to confer, vary, revoke or renew an authority
to make a purchase under section 461 (authority for offmarket purchase of own shares).

(2)

The company shall ensure that a copy of the
relevant contract (if it is in writing) or a memorandum
setting out its terms (if it is not in writing) is made
'available to its'members of the company-

(a) in the case of a written

resolution-by

being sent or submitteil to every eligible
member at or before the time at which

.

the proposed resolution is sent or
submitted to the member;

(b) in the case of a resolution

'

passed at a
made
meeting-by being
available for
inspection by members of the company

both-

-r'

It) il,TJ"il:H;L*flffi::X fl;:
ending with ttre day before the date
of the meeting; and
at the meeting itself.
(3)
a
com?any shall include
memorandum of contract terms that are made available to

-

(ii)

The

in

t5t4

The Companies Bill, 2014

the members of the company the names of the members
holding shares to which the contract relates.

(4)

The company shall attach to the copy of the
contract made available to the members of the company a
written memorandum specirying such of those names as do
not appear in the contract itself.

(5) A resolution to which this section applies

is
not validly passed if the requirements of this section are not
complied with.

464. (l) A

Variation of contract
for off-market

company may agree to. a variation of a
contract authorised under section 461 (authority for'offmarket purchase) only
the variation is approved in
advance in accordance with this section.

purchasc.

if

The terms of the variation have effect only if
. they have been authorised by a special resolution of the
company.

(2)

(3) The authority may be varied, revoked or
from time to time renewed by a special resolution of the
company.

(a) In the case of a public company, a resolution
conferring, varying or renewing the authority has effect
only if it specifies a date on which the authority is to
expire. That date may not be later than eighteen months
after the date on which the resolution is passed.
(5) A resolution conferring, varying, revoking
or renewing authority un{er this section is subject

to-

(a) . section465 (exercise of voting rights); and

(b)

section 466 (disclosure

of

details of

variation).

Rcsorution
:,

465. (1) This section applies to a resolution passed
oivoting by a company to confer, vary, revoke or renew an authority
to vary a contract under section 464 (vafiation of contract
for off-market purchase of own shares).

authorising veriation:
excrcisc

'ughts.

(2).If the resolution is proposed as a written
resolution, a member who holds shares to which the
resolution relates is not an eligible member.
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(3) A resolution proposed at a meeting of
company is not effective

if-

the

(a)

any member of the company holding shares
to which the resolution relates exercises
the voting rights conferred by any of
those shares in voting on the resolution;
and

(b)

the resolution would not have been passed
if the member had not done so.

(4)

For the purpose of subsection

(a'

"

(3)-

T11ii,#",1;[:'l*:h?,-,T""il:
exercised the voting rights conferred by
those shares not only if the member
votes in respect of them on a poll on the
question whether the resolution should
be passed, but also if the membet' votes
on the resolution otherwise than on a

poll;

(b)

(c)

\

any member of the company may demand a
poll on that question; and

for a poll by a person
as proxy for a member are the same

a vote and a demand

respectively as a vote and a demand by
the member.

*.':]:i:1..^j^.:^_. 466. (1) This section applies to a resolution passed
by a company under section 464 (variation of contract for
of variation'
off-market purchase of own shares).
' (2) The company shall ensure that a copy of the
proposed variation (if it is in writing) or a written
mem6randum giving details of the proposed variation (if it
aulnonstng vafla[on: disclosurc-of dcrarc

is not) is made available to the members of the company-

(a) in

the case of a written resolution-by,
being sent or submitted to every eligible
membir of the company at or before the
time at which the proposed resolution is
sent or submitted to the member;
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(b)

in the case of a resolution at a meeting-by
being made available for inspection by
members of the company both-

at the company's registered office
for not less than fourteen days
ending with the day before the date
of the meeting; and
(ii)
at the meeting itself.
(3) The company shall also ensure that a copy
of the original contract or, a memorandum of its terms,
together with any variations previously made, are made
available to the members of the company.
(D

The

(a)

company shall include

in

a

memorandum of the proposed variation made available to
its members the names of the members holding shares to
which the variation relates.

(5)

The company shall attach to the copy of'the
proposed variation made available to its members a written
memorandum specifuing such of those names as do not
appear in the variation itself.

(6) A resolution to which this section applies is
not validly passed if the requirements of this section are not
complied with.
Release of company's

rights under contract

for off-market
purchase.

467. (l) An agreement by a company to release its

a contact approved under section 461
(authorisation of off-market purchase) is void unless the
terms of the release agreement are approved in advance in
accordance with this section.

rights under

(2) The terms of the proposed
effect only if
the company

agreement have
they are authorised by a special resolution of

(3) The authority may be varidd, revoked or
from time to time renewed by a special resolution of the
company.

'(4)

In the case of a public company, a resolution
c<inferring, varying or renewing the authority has effect
only if it specifies a date on which the authority is to
expire. That date may not be later than eighteen months
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after the date on which the resolution is passed.

(5) Section 465 (exercise of voting rights) and
section 466 (disclosure of details of variation) apply to a
resolution authorising a proposed release agreement as they
apply to a resolution authorising a proposed variation.
Authorisation for
company to make
markct purchasc.

468 (1) Acompany may make a market purchase of
its own shares only if the purchase has been authorised by a
resolution of the company,

(2)

Such an

(a)

can be general. or limited to the purchase

authority-

shares

.

(b)

of a

of
particular class or

description; and

can be unconditional or made zubject to

conditions.

,

(3)

Such an authonty is not effective

(a)

specifies the maximum number
authorisedto be acquired; and

(b)

determines

uless

.

it-

of shares

both the inaximum

and

minimum prices that may be paid for
the shares.

rd$ *,

(a) The company rhay vary, revoke or renew
authority only by a furttrer rcsolution cif the

company.

A

resolution conferring, varying or
renewing authority is not effective unless it specifies a date
on whicl it is to expire. That date may not be later than

(5)

eighteen months aftpr the date on which the resolution is
passed.

(6) A company

may make a purchase of its own

shares after the expiry of the time

(a)

.

limitspecified

iF-

the contact of purchase was entered into
before the authority expired; and

(b)

the terms of the authority perihittd*the
company to enter into a contract of
purchase that would 0r might bq
executed wholly

or partly aft€r its

t5
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expiration.

(7) A resolution to confer or vary authoiity
under this section can determine either or both the
maximum and minimum price for purchase

(a)
(b)

by-

specirying a particular amoun! or

providing a basis or formula for calculating
thE amount of the price (but without
reference to any person's discretion or
opinion).

(8) The provisions

of

Part

III

relating to
resolutions affecting a company's constitution apply to a
resolution passed in accordance with this section.
Copy of contract or
mcmorandum to bc
available for
inspection,

.

469. (1) This section

entered

into-

(a) a
(b)

applies to a company that has

contract approved under section 461
(auihorisation of contact for off-market
purchase); or

a contract for a ptrchase authorised under
section 468 (authorisation of market
purchase).

(2) The company shall keep available for
inspection-

G)

a copy of the contract; or

(b) if the contract is not in writing,

a written

memorandum setting out its terms.

(3) The company shall keep the copy or
memorandum must available for inspection from the date
on which the contract is entered into until the end of the
period of ten years from and including-

(a)

the,date on which the purchase of all the
shares under the conffact is completed;
or

(b)

if the contact specifies

'

some other date, the

date specified.

(4)

Except in so far as the regulations otherwise

The Cornpanies Bill, 20 1 4

15l9

provide, the company shall keep the copy or m€morandum.
available for inspection at the company's registereA office.

(5) The company shall ensure that a copy'or
memorandum required to be kept under this section is kept
open for inspection without charge-

(a)
(b)

by any member of the company; and

in the case of a public company-by"any
other person.

(6) This section applies fo a variation of

a

contract as it applies to the original contract.
Enforcement ofright
to inspect copy or
memomndum.

If a company fails to comply with a
of contract or

470, (1)
requirement

-of . section 469 (copy

memorandum to be available for inspection), the company,
and each officer of the company who is in default, commit
an offence and on conviction are each liable.to a fine not
exceeding two hundred thousand shillings.

(2) lf,

after a company of any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to'comply with. the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fiqe
not.exceeding twenty thousand shillings for each such
offence.

(3)

If

a company has failed to coinply with

section 469(7), a person aggrieved by the failure may apply
to the Court for an order under subsection (4).

It

(4)
on the hearing of an application made
under subsection (3), the Court finlds the application to be
substantiated,
shall, by order, compel an immediate
inspection of the relevant document. On the hearing of the

it

application, the compaql

is

entitled

to be hear{ as

respondent
Company's right to
purchasc own shares

rot assignable.

471. The rights of a company under a contract
authorised under section 461 (authorisation for off-market
purchase)
section 468 (authorisation .
market
purchase) are not capable ofbeing assigned.

or

for

t520
Payments apart from
purchase price to be
made out of

distributable profits.
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A payment made by a
consideration of472

(1)

company in

(a)

acquiring any right with respect to the
purchase of its own shares under a
contingent purchase contract approved
under section 461 (authorisation for oF
market purchase),

(b) the variation of any contract

approved

under that section; or

(c) the release of any of the company's
obligations with respect to the purchase
any of its own shares under a

of

contract-

(i)
(ii)

approved under section 461; or

authorised under section

(authbrisation

468
market

for

purchase),

may be made only out of the company's distibutable
profits.

(2)

If

subsection

following provisions apply

(l) is

contravened, the

:

(a) in a

case within subsection (lXa)-a
purchase by the company of its own
shares under that contract cannot be
rfiade under this Division;

(b)

in a case within subsection (l)(b[such a
pupchase following the variation cannot
bd made under this Division; and

(c) in a

case withinl subsection

(lXcF

purported release is void.
How shares
purchased are to be
treated.

473. If a limited company makes a purchase
own shares in accordance with this Division, then-

(a) if section 428 (teasury
shares are

of its

shares) applies, the

to be held and dealt with in
with Part XVIII (Treasury

accordance
shares); but

t52t
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(b)

if that section does not apply-

(i)
(ii)

Return of purchase
own shares to be
lodged with
Registrar.

the shares are cancelled; and
the amount of the company's
issued share capital is diminished
by the nominal value of the shares
cancelled.
of
474. (l) Within fourteen days after a company
purchases shares under this Division, it shall lodge with the_
Registrar for registration a return that complies with this
subsections (2) to (5).

(2)

The return must distinguish-

(a)

shares in relation to which section 428
(treasury shares) applies and shares in
relation to which that section does not
apply;.and

fb)

shares

in

relation

to which that section

applies-

(D

(3)
shares

that are immediately

cancelled
(cancellation
under section 543
of
' treasury shares); qpd
(ii) that are not so cancelled.
The return must also state, with respect to

of each class purchased-

(a)

the number and nominal value of the shares;
and

(b)

the date on which the shares were delivered
to the company.

(a) In the case of a p'ublic company, the return
must also

state-

(a)

\

the aggregate amount paid by the company
or the shares; and

l
1b; the maximum and minimum prices paid in

respect

of

shares

of each class

purchased.

(5) Particdars of shares delivered to
company on

\

the
different dates and under different oontracts
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can be included in a single return.

(6) If a company

exercises the right conferred
(5),
by subsection
the amount required to be stated under
subsection (aXa) is the aggregate amount paid by the
company fbr all the shares to which the return relates.

(7) If a company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding tw<t
hundred thousand shillings.

(8) If, after a company or any of its officers

is

convicted of an offence under subsection (7), the company
continues to fail to lodge with the Registrar the requisite
return, the company, and each officer of the company who
is in default, commit a further offence on each day on
which the failure continues and on conviction are each
Iiable to a fine not exceeding twenty thousand shilt[rgs for
each such
Notice to Registrar of
cancellation of
shares.

offence.

\

475. (1) If, on the purchase by a company of ury
its own shares in accordance with this Part-

(a)

oi'

section 538 (treasury shares) does not apply

(so that the shares are treated as
cancelled); or

(b) that section applies but the shares are
immediately cancelled (under section
543 (cancellation of treasury shares)),

the company shall, within one month after receiving the
shares, lodge with the Registrar for registration a notice
specifying the shares that are cancelled.

(2) The company shall attach to, or

enclose

with, the notice a statement of capital that complies with
subsection (3).

(3) A statement of capital complies with this
subsection if it states with respect to the company's share
capital immediately fo llowing the cancellation-

(a)

the total number of shares of the company;

I
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(b) the aggregate nominal value of those
',
shares;
(c) for each class ofshares(i)
the particulars of the rights
attached to the shares prescribed by

(ii)

the regulations for the purposes of
this subsection;
the total number of shares of that
class; and

(iii)

the aggregate nominal value of
shares

(d)

ofthat class; and

the amount paid up and the amount

(if

any)
unpaid on each share (whether on
account of the nominal value of the
share or in the form of a premium).

(4) If a company fails to comply with

a

requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(5) If,

after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues (o fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day'on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

Division 4-Redemption or purchase by private company out of
capital
Interpretation:

Division 4.

476. In this Division(a)

(b)

a reference to payment out of capital is to
any payment so made, whetheror not it
would, apart from this section, be
treated as a payment out of capital; and

o'the permissible capital payment", in
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relation to shares, is the amount
required under section 478 (the
permissible capital payment).
Power of private
limited company to
redeem or purchase
own shares out of
capital.

Thc permissible
capital payment

417; A private limited company may in accordance
with this Division, but subject to a.ny restriction or
prohibition in the company's articles, make a payment in
respect of the redemption or purchase of its own shares
otherwise than out of distr.ibutable profits or the proceeds
of a fresh issue of shares.

478. A payment that, in accordance with this
Division, can be made by a company out of capital in
respect of the redemption or purchase of its own shares is
such amount as, after applying for that purpose-

(a)
(b)

available profits of the company; and
the proceeds of a fresh issue of shares made
for the purposes of the redemption or
purchase,

is required to meet the price of redemption or purchase.
What profits arr
available.

479. (1) For the purposes of this Division, the
available profits of the company, in relation to the
redemption or purcha5e of any of its shares, are the profits
of the company that'are available for distribution (within
the meaning of Part XVII (How company's assets are to be
distributed)).

(2) Whether a company has any profits

so

available; and the amounf of any such profits, are to be
determined in accordance with section 480 (determination
of available profits) instead of in accordance with Part
XVII.
Determination of
available profits.

480. (l) The available profits of the company are
determined as follows:

(a) FirstDetermine the profits of the company
by reference to the following items as
stated in the relevant financial
statements:

The Companies B ill, 20 I 4
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(i) profits, losses,

assets

and

liabilities;

(ii)

provisions

for the

of a kind specified

of

purposes
this
subsection by the regulations;

(iii) share capital and reserves
(including

undistributable

reserves).

(b)

SecondReduce the amount so determined by
the amount of--

(i)

each distribution lawfully made
by the company; and

(ii)

each other relevant payment
lawfully made by the company
out of distributable profits,

after the date of the relevant accounts
and before the end of the relevant
period.

(2) For the purpose of subsection (lxbxi),
"other relevant payr,nent lawf'ully made" includey-

(a)

financial assistance lawfully given out of
distributable profits in accordance with
Division 2 (Financial assistance for
purchase of own shares);

(b)

payments lawfully made out of distributable
profits in respect of the purchase by the
cornpany of any shares in the cbmpany;
and

(c)

payments

of any description specified in
472 (payments dther than
purchase price to be made 'out of
section

distributable profits lawfully made by
the company).

(3) The
available profits.

resulting

.

figure

is the amount of
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(4) For the purposes of this section,
relevant are any financial statements

o'the

that-

(a)

are prepared as at a date within the relevant
period; and

(b)

are such as to enable a reasonable judgment
to be made as to the arnounts of the

items mentioned in subsection(2).

(7) In this section, "the relevant period" means
the period of three months ending with the date on which
the directors' statement is made in accordance with section
482 (directors' statement and auditor's report).
Requiremepts for
payment out of
capital.

481. (1) A

payment out of capital by a private
company for the redemption or purchase of its own shares
is not lawful unless the requirements of the following
sections are satisfied:

(a)

section 482 (directors' statement

and

auditor's report);

(b) section 484 (approval by

special

resolution);

(c)

section 487 (public notice

of

proposed

payment);

(d) . section 488 (directors' statement and
auditor's repori to be available for
inspection).

(2) Subsection (1) is subject to any order ofthe
under
section 489 (power of the Court to extend
Court
period for compliance on application by persons objecting
to payment).
Directors' statement
and auditor's report.

482. (l) The company's directors shall make

a

statement that complies with subsection (2).

(2) A

statement complies with this subsection
capital
payment for the relevant shares and states that, having
made full inquiry into the affairs q.nd prospects of the
iompany, the directors have formed the opinion-

only

if it specifies the amount of the permissible

(a) with

respect

to its initial

situation
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rmmediately following the date on
which the payment out of capital is
proposed to be made-that there will be
no grounds on which the company
could then be found unable to pay it!
debts; and

(b)

with respect to the company's prospects for
the year immediately following that
date-that, having regard to-

(i)

their intentions with respect to the
management of the company's

(ii) ff#;:::#3;J,Hi*1i;L'j:
business during,that year; and

view be available to the company
during that year,
the company will be able to continue to carry on business
as a going concern (and will accordingly be able to pay its
debts as they fall duei throughout that year.

(a) In forming their opinion for the purposes of
subsection (3)(a), the directors shall take into account all of
the company's liabilities (including any contingent or
prospective liabilities).

(5) The directors shall ensure that their
statement contains such information with respect to the
nature of the company's business as is prescribed by
regulations made for the purposes of this section.

(6) The directors shall attach to their statement
the report prepared by the company's auditor in accordance
with subsection (7).
(7) To enable the directors to comply with
subsection (6), the company's auditor shall prepare a report
addressed to the directors stating that(a)

the auditor has inquired into the company's
financial positibn;

(b)

the auditor is Satisfied that the
specified'

amount

in the statement as the
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permissible capital payment for the
relevant shares is properly determined
in accordance with sections 478 to 481;
and

(c)

the auditor is not aware of anything to
indicate that the opinion expressed by
the directors in their statement as to any
of ihe matters referred to in subsection
unreasonable
the
circumstances.

(3) is

Drcctors' statcm€nt:
offence if no
rcasonablc grounds
for opinion.

in all

483. If the directors make a statement under sections
478 to 481 without having reasonable grounds for the
opinion expressed in it, each of the diroctors who is in
default commits an offence and on conviction is liable to a

fine not exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding t*ielVe months, or
to hoth.
Payment to bc
approved by special
rcsolution.

. 484. (l) A payment out of capital is lnvalid unless it
is approved by a special resolution of the company that
complies with this section.

(2)

Such a resolution is void unless it is passed
on; or within the week immediately following, qre date on
which the directors make the statement reqtiired by section
482 (directors' repon and auditor's report).

to_

(3) A resolution under this section is

subject

(a) section 485 (exercise ofvotin[ rights); dnd
(b) section 486 (disclosure iof directors'
statement and auditors' refort.

Resolution
485. (l) This section applies to a resolution passed
payment:
by a company under section 484 (payment t0 be approved
;;i;;;i;;6;;
rights
by special resolution).
outhorising

"

\f the resolution is proposed as a written
member who holds shares tp which the
resolution relates is not an eligible member.
(2)

resolution,

a

(3) If the resolution is proposed at a meetiirg of
the company, it is not effective if-*
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(a)

any member of the company holding shares
to which the resolution relates exercises
the voting rights conferred by any of
those shares in voting on the resolution;
and

(b)

the resolution would not have been passed
if the member had not done so.

(4)

For the purpose of subsection

(a)

a member who holds shares to which the
resolution relates is taken to have
exercised the voting rights conferred by
those shares not only if the member
votes in respect of them on a poll on the
question whether the resolution should
be passed, but also

(3)-

if the member

votes

on the resolution otherwise than on

a

Poll;

(b)

any member of the company may demand a
poll on that question; and

(c)

a vote and a demand

for a poll by a person
as proxy for a member are the same
respectively as a vote and a demand by

.
Rcsolution
authorising payment:
disclosure of
directors' statcment
and

auditort report

the member.

486 (1) This section applies to a resolution

passed

)y a company under section 484 (payment to be approved
by special resolution).

(2)

The company shall ensure that a copy of the
directors' statement and auditor's report under section 482
are made available to its members-

(a)

in the case of a written resolution, by being
sent or submitted to every eligible
member at or befor0 the time at which
the proposed resolution is sent or
submitted to the member; or

(b)

in the case of a resolution at a meeting, by
being made available for inspection by
members nf the company at the

r
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meeting.

(3)

The resolution is void

if subsection (2) is not

complied with.
Public notice of
proposed payment.

487. (1) Within the seven days immediately

after the
date of the resolution under section 484, the company shall
cause to be published in the Gazette a notice-

(a)

stating that the company has approved a
payment out of capital for the purpose
of acquiring its own shares by
redemption or purchase, or both;

(b)

speci$ing(i)

(ii)

the amount of the permissible
capital payment for the relevant
shares; and
the date of the resolution;

(c)

stating where the directors' statement and
auditor's report required by section 482
are available for inspection; and

(d)
'

stating that any creditor of the company
may, at any time within the five weeks
immediately following the date of the
resolution, apply to the Court under
section 489 for an order preventing the
payment.

(2) Within the seven days

immediateiy
following the date of the resolution the company shall also

either-

(a)

have published

(b)

give notice to that effect to each

in an appropriate

national
newspaper a notice to the same effect as
that required by subsection (1); or

of

its

creditors.

(3) An appropriate national

newspaper" means
a newspaper circulating throughout the part of Kenya in
which the company is registered.

(4) Not later than the day on which

the
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company-

(a) first publishes the notice required
subsection

(l);

by

or

(b) if earlier, first publishes or gives the notice
required by subsection (2),

the company shall lodge with the Registrar for registration
a copy of the directors' statement and auditor's report'

Company to make
directors' statement
and auditor's report
to be available for
inspection.

488. (1) A

company that passes a resolution in
accordance with section 485 shall ensure that the directors'
statement and auditor's report required by section 482 are
kept available for inspection throughout the relevant
period.
relevant

.

(2) For the purpose of subsection (1),
period is the period-

(a)

the

from and including the day on which the
company-

(D
(ii)

first pubtishes the notice required
by section 474(l); or
if earlier, first publishes or gives
the notice required by section
474(2); and

(b)

ending five weeks after the dirte of the
resolution for payment out of capital.

(3) Except in so far as the regulations otherwise
provide, a company to which this section applies shall keep
the directors' statement and auditor's report available for
inspection at its registered office.
(a)

The company shall, on being requested to do
so by a member of the company, make the directors'
statement and auditor's report available for inspection by
the member without charge.

(5) If a member of the company requests the
company to provide the member with a copy qf the
directors' statement or auditor's report, the company shall
comply with the request within seven days after receiving
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the request, subject to payment of the prescribed fee (if
any)'

(6) If the company fails without
excuse to comply

(a)
(b)

reasonable

with-

subsection (3); or
a request made under subsection

(4) or (5),

the company, and each officer of the company who is in
default, commit and offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(7) lf, after a company or any of its officers is
convicted of an offence under subsection (8), the company
continues to fail to comply with subsection (3), or with the
relevant request, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on conviction
are each liable to a fine not exceeding fifty thousand
shillings for each such offence.
(8) If

a company refuses to allow an inspection

as requested under subsection (4), or to provide a copy

ofa

record requested under subsection (5), the Court may, on
the application of a person affected by the refusal, make an
order compelling the company to allow an immediate
inspection of the records, or to provide that person with a
copy ofthe requested record.

(9) At the hearing of an application made under
subsection (8), the company is entitled to be heard as
respondent in the proceedings.

489. (l) If a private company passes a special
resolution approving a payment out of capital for the
.[Jitoo'
"ppri.ation
objectionropavment
by mcmbers or

redemption or purchase of any of its shares:"T:-"c:]"t"*""1
rcsolunon.

(a)

any member of the cpmpany (other than one
who consented to or voted in favour of
the resolution); and

(b) any creditor of the company,
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may apply to the Court for the cancellation of

the

resolution.

(2)

Such an application may be made by the
persons entitled to make it or by such one or more of their
number as they may appoint in writing for the purpose, but
is not effective unless made within five weeks after the
passing of the resolution or within such extended period as
the Court may in special circumstances allow.

(3) On hearing an application made under
subsection (2), the Court shall, subject

make an order either cancelling

to subsection (4),
confirming the

or

resolution, and may do so on such terms and conditions as
it considers appropriate.

(4) At the hearing, the Court may(a) adjourn the proceedings in order that an
arrangement cpn be made to the
satisfaction of the Court(i)

(ii)

(b)

for the purchase of the interests of
dissentient members; or
for the protection of dissentient
creditors; and

give such directions and make such orders
as it thinks necessary in order to

facilitate or implement such

arrangement.

an

.'t

(5) If

by

the Court confirms the resolution, it may
order alter or extend any date or period of time

specified-

(a)
(b)

Court

in the resolution; or
in any provision of this Division applying to
the redemption or purchase to which the
resolution relates.

(6) In making an order
may-

(a)

unddr this section, the

provide for the purchase by the company of
the shares of any of its members and for

I
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the

reduction accordingly

of

the

company's capital; and

(b)

make any alteration in the company's
articles that may be required in
consequence of that provision.

(7)

The Court may also include in such an order
direction directing the company not to amend, or to make
any specified amendments to, its articles without the leave
of the Court.
Noticc of Court
application or order
to bc lodgcd rvith
Rcgistrar.

490. (l) Within fourteen days after making an
application under section 489 (application to the Court to
cancel resolution), the applicant shall lodge with the
Registrar for registration a notice of the application.
Subsection (l) does not affect the operation
of any provision of rules of Court as to service of notice of
the application.

(2)

(3) Within seven days after being served with
notice of any such application, the company shall lodge
u.ith the Registrar for registration a notice of the
application.

(4) Within

fourteen days after the making of the
Court's order on the application; or such extended period
as the C.ourt may at any time allow, the company shall
lodge with the Registrar for registration a copy of the order.

(5) A person who fails to comply with
subsection

(l)

liable to a

commits an offence and on conviction is
fine not exceeding two hundred thousand

shillings.

(6) If, after a person is convicted of an offence
under subsection (5), the person continues to fail to comply
with the relevant requirement, the person commits a further
offence on each day on which the failure continues and on
conviction is liable to a fine not exceeding twenty thousand
shillings for each such offence.
(7) If a company fails to comply with
subsection (3) or (4), the company, and each officer of the
company who is in default, commit an offence and on
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conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(tt) If-, after a company or any of its officers is
convictcd oi'an oflence under subsection (7), the company
continucs to Iail to comply with the relevant requirement,
thc corll-r.rn)'. and each officer of the company who is in
cle litrlt. con.rn-rit a further offence on each day on which the
lailure continucs and on conviction are each liable to a fine
not cxccccling twcnty thousand shillings for each such
ol icncc.

{91.
i

s

rr

(i ) A payment out of capital is invalid unless it

lr.lc

(a)

no earlier than five' weeks after the date on
which the resolution under section4S5
(payment to be approved by special
resolution) is passed; and

(b)

no later than seven weeks after tliat date.

(2)

Subsection (1) is sub.iect to any exercise of
the Court's pow'ers under section 489(5) (power to alter or
cxtencl time if resolution confirmed afler objection).

Division 5-S upplem entary provisions
(lonrpany rvhosc
sharcs arc rcdcenrcd
or purchascd to
transftr anlount to
capilal rcdemption

4y2. (l) In this section, "capital redemption
reserve", in relation to a company, means the reserve

rcscrve.

(2) If under this Part or Part XX (Redeemable
shares), shares of a limited company are redeemed or
purchased wholly out of the company's profits, the
company shall transfer to a reserve an amount equal to the
amount by which the company's issued share capital is
diminished in accordance with-

referred to in subsection (2).

(a)

section 546 (redeemed shares treated
cancelled); or

(b)

section 473 (how shares purchased are to be
treated).

(3) If-

as
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(a)

the shares

".ffi,,;i:",Tir.T,JHilffii

fresh issue; and

(b)

the aggregate amount of the proceeds is less
than the aggregate nominal value of the
shares redeemed or purchased,

the company shall transfer to the capital

redemption

reserve an amount equal to the difference.

(4) Subsection (3) does not apply to a private
company that, in addition to the proceeds of the fresh issue,
applies a payment out of capital. in accordance with
Division 4 (Redemption or purchase by private company
out of capital) in making. the redemption or ptrchase.
(5) If a company's share capital is diminished
in accordance with section 433(4), the company shall
transfer to its capital redemption reserve an amount equal
to that by which the company's share capital is diminished.

(6) A company may use its capital redemption
reserve to pay up new shares that are to be allotted to
members as fully paid bonus shares.

(7)

Subject to subsection (6), the provisions

of

this Act relating to the reduction of a company's share
capital apply as if the capital redemption reserve were part
of its paid up share capital.

(8) If a company fails to comply with fails to

comply with subsection (l) or (2), the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding one million shillings.
Accounling
consequences

of

payment out of
capital.

493. (l) This section applies if a payment out of
capital is made in accordance with Division 4 (redemption
or purchase of own shares by private company out of
capital).

(2) If the

permissible capital payment is less
'rr
than the nominal amount of the shares redeemed
purchased, the company shall transfer an amount equal to
the amount of the difference to the company's capital
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redemption reserve.

(3) If the permissible

capital payment is greatcr

than the nominal amount of' the shares redeemed or
purchased, the company can reduce-

(a) the

amount

of its

capital redemption

reserve. share premium account or
paid share capital (if any); and

fully

(b) any amount that represents

unrealised
profits of the company for the time
being standing to the credit of any
revaluation reserve maintained by the
company,

by an arnount not exceeding (or by amounts in total not
exceeding) the amount by which the permissible capital
payment exceeds the nominal amount of the shares.

(4) If

the proceeds of a fresh issue are applied
by the company in making a redemption or purchase of its
own shares in addition to a payment out of capitai under
this Division, the references in subsections (2) and (3) to
the permissible capital payment refel" to the aggregate of
that payment and those proceeds.

(5) If a company fails to comply with
subsection (2), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(5) It, after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to transfer the requisite amount to the
company's capital redemption reserve , the company, and
each officer of the company who is in default, commit a
further offence on each day on which the failure continues
and on conviction are each liable to a fine not exceeding
fifty thousand shillings for each such offence.
Effect of company's
failure to redeem or
purchase.

(l)
(a)

494.

This section applies to a company

that-

issues shares on terms that they are
liable to be redeemed: or

or

are
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(b)

agrees to purchase any

ofits

shares.

(2) A

company to which this section applies is
not liable in damages for failing to redeem or purchase any
of the shares.

(3) Subsection (2) does not affect a right ofthe
holder of the shares other than the holder's right to sue the
company for damages in respect of its failure.
(4) The Court may not grant an order for
specific performance of the terms of redemption or
purchase if the company shows that it is unable to meet the
costs of redeeming or purrihasing the shares out of
distributable profits.

(5) If the liquidation of the company has been
completed and at the commencement of the liquidation any
of the shares have not been redeemed or purchased, the
terms of iedemption or purchase are enforceable against
the company.

(6) Shares redeemed or purchased under this
subsection are cancelled by operation of this subsection.

if-

(7)

Subsection (5) does not apply

(a)

the terms provided for the redemption or
purchase to take place at a date later
than that of the commencement of the
liquidation; or

(b)

during the relevant period the company
could not at any time have lawfully
made a distribution equal in value to the
price at which the shares were to have
been redeemed or purchased.

(8) For the purpose of subsection (7),
period-

the

relevant period is the

(a)

from and including the date on which the
redemption or purchase was to have
taken place; and

(b)

ending with the commencement
liquidation.

of

the
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(9) The following are payable in priority to
amounts that the company is liable to pay under subsection
(5) in respect ofshares:

all other debts and liabilities of

(a)

company (other than

the

any due

to

members in their character as such);

if

(b)

other shares confer rights (whether as to

capital

or as to

preferred

income) that are
to the rights as to capital

attaching

to the

first-mentioned
shares-any amount due in satisfaction
of those preferred rights.
(10) Subject to subsection (9), those amounts are
payable in priority to amounts due to members in
satisfaction of their rights as members (whether as to

capital or income).

PART

XVII-HOW COMPANY'S

ASSETS are to BE

DISTRIBUTED
Division l-Introductory provision
495. (1) In this Part, "distribution" means every
description of distribution of the assets of a company to its
members (whether in cash or otherwise) subject to the
exceptions in subsection (2).

lnterpretation:Part
XVII.

(2) The following
purposes

are not distributions for the

ofthis Part:

(a)

an issue of shares as firlly or partly paid
bonus shares;

(b)

a reduction

(i)

of share capital-

by extinguishing or reducing

the

liability of any of the members on
any of the shares of the company
in respect of share capital not paid

(ii)

uP; or

by paying off paid up

share

capital;

(c)

the redemption of any of the company's

l

I

I
1

I
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own shares out of capital (including the
proceeds ofany fresh issue ofshares, or
out of unrealised profits);

(d)

a distribution of assets to members of the
company on its liquidation.

(3) This Part does not limit the application or
effect of any enactment, or any provision of a company's
articles, restricting the amounts out of which, or the cases
in which, a distribution can be made.

partdobslll'ffi'*'i,iiiJ,ilfy#3ff :Ixx,l'l;,ilii
law restricting the amounts out of whioh, or the cases in
which, a distribution may be made.

(5) For the purposes of any rule of law
requiring distributions to be paid out of profits or
restricting the return of capital to members-

(a) section 502

in kind:
of amount) applies to
determine the amount of any
distribution or return of capital
(distributions

determination

consisting of or including, or treated as
arising in consequence of the sale,

transfer

or other disposition by

a

company of a non-cash asset; and

(b)

section 503 (distributions in kind: treatment

of

unrealised profits) applies as it
applies for the purposes of this Part.

(6) In this section,

a reference to a distribution
is to amounts regarded as distributions for the purposes of
any rule of law of the kind referred to in subsection (4).

Division 2-General rules for distributions

3:'*:11;H:""i" 496. (1) A company may make a distribution only

profits avalabre
the purpose.

for

out of profits available for the purpose.

(2) The profits of a company available fordistribution

are-

(a)

its accumulated, realised profits (so far

as

i
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not previously utilised by distribution
0r capitalisation),

less-

(b)

its accumulated, realised losses (so far as
not previously written off in a lawfully

made reduction

or

reorganisation of

capital).

(3) if a company

contravenes subsection (1),
the cornpany, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding one million shillings.

(4) A company may not apply an

profit in

unrealised
paying up debentures or amounts unpaid on its

issued shares.

(5) An application of an unrealised profit

in

contravention of Subsection (4) is void.
Netassetrestriction 497" (1) A public company may make a distribution
on distributions bv
pubticcompanies.lt only-

(a) if the amount of its net assets is not less
than the aggregate

ofits called-up share

capital and undistributable

reserves;

and

(b) if, and to the extent that, the distribution
does not reduce the amount of those
assets to less than that aggregate.

(2) For the purpose of subseetion (1), a
company's net assets are the aggregate bf the company's
assets less the aggregate of its liabilities.
(3) For the purpose of subsection (1),
company's its undistributable reserves

a

are-

(a) its share premium account;
(b) its capital redemption reserve;
(c) the amount by which its accumulated,
unrealised profits (so far as not
previously utilised by capitalisation)
exceed its accumulated, unrealised
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losses (so

far as not previously written

off in a reduction or reorganisation of
capital duly made);

(d)

any other reserve that the company
prohibited from distributing-

(i)
(

ii.l

is

by any enactment (other than one
contained in this Part); or
by its articles.

(a) The reference in subsection (3Xc)
capitalisation does not include a transfer
company to its capital redemption reserve.

of

to
profits of the

(5) A public company may not include

any
uncalled share capital as an asset in a financial statement
that is relevant for purposes of this section.

(6) If a company contravenes subsection (1) or
(5), the company, and each officer of the company who is
in default, comrnit an offence and on conviction are each
liable to a fine not exceeding one million shillings.
Division 3-Justification of distribution by reference to financial
statements
.lustification of
distribution by
relerence to relevant

financial statements.

498. (l)

Whether a distribution may be made by a
company u'ithout contravening this Part is determined by
reference to the following items as stated in the relevant
financial stalements-

(a)
(b)

profits, losses, assets and liabilities;

provisions of a kind specified
purposes of this section

for

by

the
the

regulations;

(e)

share capital and reserves (including
undi stributable reserves).

(2) The relevant financial statements are the
company's last annualfinancial statements, except that-

(a) if the distribution would be found to
contravene this Part by reference to the
company's last annual financial

statements,

it may be justified

bY
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interim

financial

statements; and

(b) if the distribution is

proposed to be
declared during the company's first
accounting reference period, or before
any financial statements have been
circulated in respect of that period, it
may be justified by reference to iqitial
financial statements.

(3) The company shall ensure that

the

requirements of the Fifth Schedule are complied with as
and if applicable.

(4) If the

company fails to comply with any
applicable requirement of the Fifth Schedule, the relevant
financial statements may not be relied on for the purposes
of this Part and the distribution is accordingly treated as
contravening this Part.
Successive

distributions etc by
reference to the same
financiaI statements.

4gg. (1) In determining whether a proposed
distribution may be made by a company in a case in

which-

(a)

one or more previous distributions have
been made in pursuance of a
determination made by reference to the
same relevant financial statements; or

(b)

relevant financial . assistance has

been

given, or other relevant payments have
been made, since those financial
statements were prepared,

this Part applies as if the amount of the

proposed

distribution was increased by the amount of the previous
distributions, financial assistance and other payments.

(2) The financial assistance and other payments
that are relevant for the pu{pose of subsection (l) arp as
follows:

(a)

financial assistance lawfully given by the
company out of its distributable profits;

(b)

financial assistance given by the company

1

t544
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in contravention of section 452 or 453
(prohibited financial assistance) in a
case where the giving of that assistance
reduces the company's net assets or

{

increases its net liabilities;

(c)

payments made by the company in respect
of the purchase by it of shaies in ttre

t

a payment lawfully

1

company, except

made otherwise than out of
distributable profits;
(d)

of any description specified in
section 472 (payments apart from

payments

purchase price

of shares to be made out

of distributable profi ts).

(3) In this section, "financial

assistance" has

the same meaning as in section 450.

(4) For the purpose of applying subsection
(2Nb) in relation to any financial assistance-

(a)

"net assets" means the amount by which
the aggregate amount of the company's
assets exceeds the aggregate amount of
its liabiliries; and

(b)

"net liabilitiss" means the amount by which
the aggregate amount of the company's
liabiiities exceeds the aggregate amount
of i1s *ssets,

taking the amount of the assets and liabilities to be as
stated in the company's accounting records immediately
before the financial assistance is given.

(5) For this purpose a company's liabilities
include any amount retained as reasonably necessary for
the purposes of providing for any liability-

(a)
(b)

the nature of which is clearly defined; and

which is either likely to be incurred or
certain to be incurred but uncertain as
to amount or as to the date on which it
will arise.
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Division 4-Relevant accounting matters
'I'rcatment of
de ve loprncnt cosl.s

500. (l) If development
as an asset

costs are shown or included

in a company's accounting records, any amount

or included in respect of those costs is treated for
the purposes of section 496 (distributions to be lnade out
shoi.r'n

of profits available for the purpose) as a realised loss.

(2)

Subsection ( I ) does not apply to any part of
on
revaluation of those costs.

that amount representing an unrealised profit made

if-

(3)

SubSection (1) does not apply

(a)

there are special circumstances in the
company's case justifying the directors
in deciding that the amount there
mentioned is not to be treated as

(l);
it is stated in the note required
required by subsection

(b)

by
regulations in force foi the purposes of
section 660 as to the reasons for
showing development costs as an asset,
that the amount is not to be so treated;
and

(c)

Determination ol'
profit or loss in
-espect of asset rvhere

;corcls incomplete.

the note explains the circumstances relied
upon to justifu the decision of the
directors to that effect.

501. In

determining for the purposes of this Part
whether a company has made a profit or loss in respect of
an asset

when-

(a)

there is no record ofthe original cost ofthe
asset; or

(b) a

record cannot be obtained without
unreasonable expense or delay,

I

its cost is taken to be the value ascribed to it in the earliest
of its value made on or after its
acquisition by the company.

)

i

available record

i
I

I
t

I
;

Division S-Distributions in kind
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502. (l) This section applies for determining the
amount of a distribution consisting of or including, or
treated as arising in consequence of, the sale, transfer or
other disposition by a company of a non-cash asset if-

(a)

at the time of the distribution, the company
has profits available for distribution;
and

(b)

assuming the amount of the distribution
were to be determined in accordance
with this section, the company could
make the distribution without
contravening this Part.

(2) The amount of the distribution, or
relevant part of it, is taken to

the

be-

(a) if the amount or value of the consideration
for the disposal is not less than

the

book value of the asset-nil; and

(b) in any other case-the amount

by which
the book value of the as'set exceeds the
amount or value of any consideration
for the disposal.

I
{

(3) For the purposes of subsection (l)(a), the
profits of a company available for distribution are treated
as increased by the amount if anj, by which the amount or
value of any consideration for the disposition exceeds the
book value ofthe asset.
(4) In this section "book value", in relation
an asset,

I

1

to

means-

(a)

the value stated in the relevant accounting
tecords; or

(b)

if no such value is stated in those records-

.

nil.
Distributions in kind:
treatment of
unrealised profits.

503. (1)

(a)

This section applies

if-

a company makes a distribution consisting
of or including, or treated as arising in
consequence of, the sale, transfer or
other disposition by the company of a

I

I

I
I
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non-cash asset; and

(b)

any part of the amount at which that asset

is

stated

in the

rele

vant

accounts

represents an unrealised profit.

(2) For the purpose of this Part, the profit is
treated as a realised profit-

(a) for the

purpose
lawfulness of

with this Part

(whether
alter the distribulion takes

accordance

bclore or

of determining the
the distribution in

place); and

(b)

in relation to anything done with a view to
or in connection with the making of the
distribution, for the purpose of the
application of any provision of the
regulations (if any) under which only
realised profits are to be included in, or
transferred to, the profit and loss
account.

ib)

if the regulations

make provision in relation
to the making of distributions-for the
purpose of the application of any
provision of the regulations under
which only realised profits are to be
included in, or transferred to, the profit

and loss account.

Division 6-5upplem entary provision
Consequences

of

unlarvful distribution

applies to a distribution, or
part of a distribution, that is made by a company to one of
its members is made in contravention of this Part.

504.

(I

) This section

(2) lf, at the time of the distribution,

the

member kriew or had reasonable grounds for believing that
a distribution to which this section applies was made in
contravention of this Part, the member is liableI

(a)

to repay to the company the amount of the
distribution or the relevant part of it; or

(b)

in the case of a distribution made otherwise

i
I

i

I
I
i
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than in cash, to pay the cornpany an
amount equal to the value of the
distribution or part at that time.

(3) Subsection (2) does not affect

any

obligation imposed apart from this section on a member of
a company to repay a distribution or part of a distribution
that was unlawfully made to the member.

to-

(4)

This section does not apply in relation

(a)

financial assistance given by a company in
contravention of--

(i)
(ii)
(b)

section 451 (assistance by public
company for acquisition of shares
in its private holding company); or
section' 452 (assistance for
acquisition of shares in public
company); or

a payment made by a company in respect
of the redemption or purchase by the
company of shares in itself.

PART XVIII_CERTIFICATION AND TRANSFER OF
SECURITIES
IJIVTSION

1-Certification and transfer of securities: generai

505. A

Share certificate to be
evidence of title.

certificate under the cgmmon seal of the
company specifying any shares held by a member is, in the
absence of proof to the contrary, evidence of the member's
title to the shares.

Duty of company as
to issue of certificates
e tc on allotment.

506. (1) A company shall, within two months after
the allotment of any of its shares, debentures or debenture
stock, complete and have ready for delivery-

(a) the certificates of the shares allotted;
(b) the debentures allotted; or
(c) the certificates of the debenture

stock

allotted.

(2)

Subsection (1) does not

apply-

I

I
I
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the conditions of issue of the shares,
debentures or debenture stock provide
otherwise;

(b) in the case of an allotment of shares if,
following the allotment, the company
in respect of

has issued a share warrant

the shares.

(3) If a company fails to comply with
subsection (1), the company, and each offrcer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If,

after_a company or any

of its officers is

convicted of an offence under subsection (3), the company
continues to fail to complete and have ready for delivery
the documents to which subsection (l) applies, the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.
Registration of
transfer of shares and
debentures.

507. (1) A

company may register

a

shares in or.debentures of the company only
document of tansfer has been delivered to it.

transrer of
if a proper.

(2) Except as provided by

subsection .(3), a
purported registration of a transfer of shares or debentures
in contravention of subsection (1) is void.

(3)

Subsection (1) does not affect a power of
the company to register as a shareholder or debenture
holder a person to whom the right to any shares in or
debentures of the company has been transmitted by
operation of law.
Procedure on transfer
being lodged.

508. (1) As soon as practicable (and in any case not
later than two months) after the date on which a transfer of
a company's shares or debentures is lodged with it, the
company shall either-

(a)

register the transfer; or

15.50
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(b) if it refuses to register the transfer, give the
transf'eree a notice of the refusal,
together with a statement specifying the
reasons for the refusal.

(2) If the company refuses to register the
transfer, it shall provide the transferee with such further
information about the reasons for the refusal as the
transferee may reasonably request.

(3) The information required to be provided
under subsection (2) does not include copies of minutes of
meetings of directors.

(4)

apply(a) in relation to a transfer of
This section does not

shares if the
company has issued a share warrant in
respect ofthe shares; or

(b)

in relation to the transmission of

shares or
debentures by operation of law.

(5) If a company fails to comply with

a

requirement of this section, the company, and each officer
of the company who is in defatrlt, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(6) If, after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fiffy thousand shillings for each such
offence
Transfer of shares on
application of
transferor.

509. (1) On the application of the transferor of any
share or interest in a company, the company shall enter in
its register of members the name of the transferee in the
same mailrer and subject to the same conditions as if the

application for the entry were made by the tansferee.

(2)

A company that, without

justification, fails to comply with

s,Lrbsection

lawful
(1) is liable to
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pay damages to the applicant.
Execution of share
transfer by personal
representative.

510. A

document of transfer of the share or other
interest of a deceased member of a company-

(a)

can be made by the deceased member's
personal representative even though the
personal representative is not a member
of the company; and

(b) is as effective as if the personal
representative had been such a member
at the time of the execution of the
document.
Evidence of grant of
probate, etc.

511. (l) If a document produced to a company
law sufficient evidence of the grant of--

is by

(a) probate of the will of a deceased person;
(b) letters of administration of the estate of a
deceased person; or

(c)

confirmation as exscutor

of a

deceased

person,

the company is obliged to accept the document

as

sufficient evidence of the grarrt.

''(2)
subsection (l)

A company that refuses to comply with

is liable to pay damages to any person who
sudtains loss in consequence of the refusal.

Certification of
document of transfer

512. (1) The certification by a company of

a

document of transfer of shares in, or debentures of, the
company is to be taken to be a representation by the

company

to any person acting on the faith of

the

certification that there have been produced to the company
such docurnents as on their face show title to the shares or
debentures in the transferor named in the document.

(2)

The certification is not a representation that
the transferor has any title to the shares or debentures.

(3) If a person acts on the faith of a

false
certification by a company made negligently, the company
is liable to pay damages to the person as if the certifica{ion

I
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had been made fraudulently.

(4)

For the purposes of this

(a)

a document of transfer is certificated if it
bears the words "certificate lodged" (or

section-

similar words);

(b)

the certification of a document of transfer is
made by a company if-

(i)

the person issuing the document is

a

person authorised to

issue

certificated documents of transfer
on the company's behalf; and
the certification is signed by a
person authorised to certificate
transfers on the company's behalf
or by an officer or employee either
of the company or of a body

(ii)

corporate so authorised; and

(c)

a

certification is treated as signed by
person

(i)

(ii)

a

if-

it

purports to be authenticated by
the person's signature or initials
(whether handwritten or not); and
it is not established that the
signature or initials was or were
placed there by someone other

than that person, or a person
authorised to use that person's
signature or initials, for the

purpose
Duty of company as
to issue of certificates
etc on transfer.

of eertificating

transfers

on the company's behalf.
company shall, within two months after
the date on which a transfer of any of its shares, debentures
or debenture stock is lodged with the company, complete
and have ready for delivery-

513. (1) A

(a) the certificates ofthe shares transferred;
(b) the debentures transferred; or
(c) the certificates of the debenture stock
l
I
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transferred.

(2)

For the purpose ofsubsection (I), "transfer"
does not include a transfer that the company is for any
reason entitled to refuse to register and does not register.

(3)

(a) if

(l)

applythe conditions of issue of the shares,

Subsection

does not

debentures or debenture stock provide
otherwise; or

(b) in the case of a transfer of shares if,
following the transfer, the company has
issued a share warrant in respect of the
shares.

(4) If a company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

It

(5) after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to complete and have ready for delivery
the documents referred to in subsection (1), the company,
and each officer of the company who is in defaulL commits
a furthbr offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding fifty thousand shillings for each such offence.
limited by shares may, if so
authorised by its articles to do so, issue with respect to any
fully paid shares a share warrant stating that the bearer of
the.share warrant is entitled to the shares specified in it.

514, (1) A company
3i"oJj:iffiH"n,
'i"oni'an'r",.

(2\ A share warrant issued under the common
seal of the company entitles the bearer to the shares
specified in it and the shares may be transferred by
\
delivery of the warrant.
(3) A company that issues a share warrant may,
so authorised by its articles to do so, provide (by
coupons or otherwise) for the payment of the future

i if

dividends on the shares included in the warrant.

\
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Bi:i,"j:1ffi1ffi, 515. (l) A company shall, within two months after
onsurreiderof strar" the surrender of a share warrant for cancellation, complete
warrant' and have ready for delivery the certificates of the shares
specified in the warrant.

Subsection (l) does
company's articles provide otherwise.

(2)

not apply

if

the

(3) If a company fails to comply with
subsection (l), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
(4) If,

after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to comply with the requirement imposed
by subsection (l),'the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on conviction
are each liable to a fine not exceeding fifty thousand
shillings for each such offence.
Offences involving
sharc rvarrants.

516. (l)

A

person commits

person-

(a)

an offence if

the

with intent to defraud, forges or alters, or
offers, utters, disposes of a share
warrant or coupon, or a document
purporting to be a share warrant or
coupon issued in accordance with this
Act, knowing it to be forged or altered;
or

(b)

by means of such a forged or altered share
warrant, coupon or document-

(i)
(ii)

demands or attempts to obtain or
receive any share or interest in a
company under this Act; or
demands or attempts to receive a
dividcnd or money payment in
respect ofsuch a share or interest,

knowing the warrant, coupon or
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document to be forged or altered.

(2) A person commits an offence
without lawful authorif or excuse-

(a)

if

the person,

engraves or makes on paper or other
material, a share warrant or coupon
purportingto b+

(i)

a share warrant or coupon issued
or made by a particular oompany

(ii)
(iiD

in accordance with this Act;
a blank share warrant or coupon so
issued or made; or
a part of such a share warrant or
coupon;

(b)

uses paper or other material

for the making
or printing of such a share warrdnt or
coupon, or of' such a blank share
warrant or coupon; or

-(e) 'is'knbwingly in possession any paper or
ottier material.

(3) A

person found guilty

(4) A

person found guilty

of an offence under

subsection (l) is liable on conviction to a fine not
exceeding one million shillings oi to imprisonment for a
'term not exceedirtg five years, or to both.

of an offence under
subsection (2) is liable on conviction to a fine not
exceeding two million shillings or to imprissnment for a
term not exceeding seven years, or to both.
Power of Court to

(l) This section applies to the following
:17.
to pfOViSiOnS:

ro

oroercompany
make gooi faiiure
issue ccrtain

documcnts.

(a)

section506(1) (duty of company as to issue
of certificates, etc. on allotment);

(b)

section 514(1) (duty of company as to issuq
of certificates, etc on tansfer).;

(c)

section 515(1) (duty of company as to issue

of

certificates

warrant).

on strrender of

share

'
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(2) If a cornpany is failing to cornply with a
provi3ion to which this section applies, any person
claiming to be affected by the failtre may serve on th€
company a notice requiring it to rectiS the failure without
delay and in any case within ten dayp after the service of
the notice.

(3) If a company that is

served with a notice
served under subsection (2) fails to comply with the notice
within ten days after the date of service, the person who
ierved the notice may apply to the Court for an order under
subsection (5).

(4)

The company is entitled to be served with a
copy of the application and to be heard at the hearing of the
application by the,Court.

(5) On the hearing of an application under
subsection (3) and on being satisfied as to the company's
failure to comply, the Court may make an order directing
the comphny, and any of its officers, to rectiff the.failure
within such period, or before such date, as may be
speeified iqthe order.

(6) Such an order may provide that all costs of,
and incidental to, the application are to be borne by the
oompany or by a specified offioer of the dompany who
was, in the opinion of the Court, responsible for the

failure.'

-

Division 2-EVidencing and transfer of titte to securities without
written lnstrument
hovision cnabling
proccdures

for

cridcncing and
tranefoning titlc.

518. (1) Regulations may be made for the purpose
of this Division to enable title to securities to be evidenced
and tansferred without a written document.(2) In particular, those regulations may-

(a)

prescribe procedures for recording and
tansferring titlp to secwities; and

(b)

regulate those procedurcs and the persons
responsible for or involved in their
operation.

(3) Any such regulations are invalid to

the
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extent that they do not contain such safeguards as may be

necessary-

(a) for the protection of investors; and
(b) for ensuring that competition is

not

restricted, distorted or prevented.

(4) Any such regulations may, for the purpose
of enabling or facilitating the operation of the procedures
referred to in zubsection (2)(a), proscribe thd rights and
obligations of persons in relation to securities dealt with
under the procedures.

(5) Any

(a)

such regulations may

also-

include provisions for the purpose of giving
effect

to-

(i)

the

transmission

of title

to

securities by operation of law;

(ii)
_

any restriction on the transfer of
title to securities arising under the
provisions of any enactment or
document, Court order or
agreement; and

(iii)

(b)

any pow€r conferred by any such
provision on a person to deal with
securities on behalf of the person
entitled; and

make provision with respect to the persons
responsible for the operation of the
the
procedures prescribed

by

regulations-

(i)
(ii)
Fower to make
rcgulations requiring
arrsngomcnts to be
adopted.

as to the consequences

of

their

insolvency or igrcapaoity; or

as to the transfer from them to
other persons offireir functions in

'relation to those procedures;
(1) Regulations made for the purpose of this

519.
may-

Division

(a)

enable the members of a company or of any
designated class of companies to adopt,
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by ordinary resolution,

to

arrangements

under which title
securities is
required to be evidenced or transferred
or both without a written document; or
(b)

require companies, or any designated class

of - companies,

to adopt

such

artangements.

(2) Any such regulations may applya
(a)

in

respect

of all

securities issued

by

a

company; or

(b)

in

respect of all securities
description. '

of a specified

(3) The Cabinet Secretary shall ensure that any
provide-

such regulations do not

(a)

that persons who, but for the arrangements
would be entitled to have their names
entered in the company's register of
members, cease to be so entitled; or

(b)

that persons who, but for the arrangements
Would be entitled to exercise any. rights
in respect of the securities, coitinue to
be able effectively to confiol the
exercise of those rights.

'

(4) Any

such regulations

mdy-

(a)

prohibit the issue of any certificate by the
company in respect of the issue or
tansfer of securities;

(b)

require the provision by the dompany to
. holders of securities of statements at

'

specified intervals or on specified
oscasions of the securities lpld in their

name; and

(c)

provide for matters of which any such
certificate or statement is, or is not,
evidence.

(5)

In this section-
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(a) a

to
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designated class of
companies is to a class designated in

reference

a

the

regulations
section 520; and

(b) "specified"

or by order under
specified

means

in

the

regulations.

520. (1) The Cabinet

Provision cnabling or

rcquiring
arrangcmcnts to be
adoptcd: ordermaklng powers.

Secretary may, by

(a) . designate classes

of

order-

companies

for

the

purposes of section 519;

(b)

provide that, in relation to 'securities of

a

specified description-

(i)

in a designated class of companies;
or
in a specified company or class of

(ii)

companies,

specified provisions of those regulations either do not
apply or apply subject to specified modifications:

(2)

In

subsection

(1),

"specifred"

means

specified in the order.

Dutvtoconsult'

'

Regulations purporting to be made under
sections 518 or 519, and an order purporting to be made
tunder section 520, are invalid unless the Cabinet'secretary
has previously carried out such consultation as in thl
Cabinet Secretary's opinion are appropriate.
521.

-

PART XD(-PT.IBLIC OFTER.S OF SECT]RITIES BY PRIVAIE
AI\[D PUBLIC COMPAIYIES
Intcrprotadonr Pan

xx.

522. (1) For the pwposes of this Part, an offer to the
public includes an offer to any section of the public,
however selected.

i

(2)

'An offEr is not regarded

public if it can properly be regarded

(d) ru

oeing likely

as-

to

as an ofter to the

result, directly or

il:'ff # :',{ifii _e"L*ffi:*3ffi
ttrhn thosi rpceiving the offer; or
(b)

citherwise berng a private concern

of the
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person receiving

it

and the

person

making it.

(3) An offer is to be regarded, unless

the
contrary is proved, as being a private concern of the person
receiving it and the person making it

if--

(a) it is made to a person already connected
with the cornpany and, if it is made on
terms allowing that person to renounce
the person's rights, the rights nnay be
renounced only in favour of another
person already connected with the
company; or

(b) it is an offer to subscribe

for securities to
be held under the share scheme of an
employee and, if it is made on terms
allowing that person to renounce the
person's rights, the rights may
renounced only in favour of--

(i)

another person entitled

be

to

hold
securities under the scheme; or
(ii)
a person already connected with
the company.
(4) For the purposes of this section, "person
already connected with the company'o means-

(a)

an existing member or employee of

the

company;

(b)

a member of the family of a person who is
or was a member or employee of the
company;

(c)

the widow or widower of a person who was
a member or employee of the company;

(d) an

existing debenture holder

of

tbe

company; or

(e)

a trustee of a trust of which the principal
beneficiary is a person referred to in
paragraphs (a) to (d).

(5) For the

purposes

of

subsection (4)(b), a
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person is a member of the fumily of another person if the
person is the other person's spouse, child or step-child or a
descendant of any of any such child or step-child.
ltohibition of public
offers by private
companies.

523. (l) A private

company limited by shares or a
company limited by guarantee shall not-

(a)

offer to the public any securities of

the

company; or

(b)

allot or agree to allot any securities of the
company with a view to their being
offered to the public.

(2)

Unless the contrary is proved, an allotment

or agreement to allot securities is presumed to be made
with a view to their being offered to the public if an otfer
of the securities, or any of them, to the public is made-

(a)

within six months after the allotnnent or
agreement to allbt; or

(b)

before the receipt by the company

of

the

of the consideration to be
received by it in respect of the

whole

securities.

if-

(3) A company does not contravene this section

(a) it

acts in good taith under arrangements
under which it is to re-register as 'a
public company before the securities
are allotted; or

(b) as part of the terms of the offer,

it

undertakes to re-register as a public
company within a specified period and
that undertaking is complied with.

(a) The specified period for the purposes of
subsection (3Xb) is a period ending not later than six
months after the day on which the offer is'made or, in the
case of an offer made on different days, first made.
Enforcement of
prohibition: order
restraining proposed
contravendon.

524. (l) If

a member or creditor of a company, or
the Attorney General, alleges that a cornpany is proposing
to act in contravention of section 523 (prohibitionpf publie
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offers by private companies), the member, creditor or
Attorney General may apply to the Court for an order
under this section.

(2) If, on the hearing of an application under
subsection (l), the Court is satisfied that the company
concerned is proposing to act in contravention of section
523,it shall make an order restraining the company from
contravening that section.

525. (l) If a member or creditor of a company, or
i[iff'ffi[$""
;;;il"bi;,;tilco*t the Attorney General, alleges that a company is
aftcrcontravcntion'

confravening, or has conftavened, section 523 (prohibition
of public offers by private companies), the member,
ueditor or Attorney General may,/apply to the Court for an
order under this section.

(2) A person is eligible to make an application
under subsection
the person-

(l)

as a,member

of the company only

if

(a)

was a member of the company when the
offer oonstituting the contavention was
made or, if that offer was made over a
period, at any time during that period;
or

(b)

became a member as a result of ttrat offer.

'

(3) A person is eligible to make an application

under subsection (1) as a creditor of the company,only if
the person was a creditor of the company at the time when
the offer constituting the contavention was made or, if
that offer was made over a period, at any time during that
period.

subsection(i},]tlrf

\

*Li1T'lf,,, #,ffii'[:l':1,,#ff;

cohcerned has acted in contravention of section 523, it
shall make an order requiri4g the company to re-register as
a public company unless it pppears to the Cotut-

(a) that the 'crimpany

does not meet "the
requirements for re-registration as a
public company; and
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(b) that it is

impractical or undesirable' to
require it to take steps to do so.

(s)

If it

(a)

a remedial order under section 526;

(b)

an order for the compulsory liquidation of
the company.

does not make an order for reregistration, the Court may make either or both of the
following;

Enforscmcnt

of

prohibition: powor of
Court to mako
rcmedial ordcrs,

526. (l) An ord€r is a remedial order for the
purpose. of this section if it is made in order to place a
person affected by a contravention of section 523
(prohibition of public offers by private companies) in the
position in:which the person would have been in had the
contravention not occurred.

(2) lf

aprivate company

has-

(a)

allotted securities as a result of an offer to
the Public; or

(b)

allotted or agreed to allot securities with a

view to their being offered to

the

ptblic,

a remedial o-rder may require any person

knowingly
concerned in the contraveltion of section 523 to offer to
purchase any ofthose securities at such price and on such
other terms as the Court considers appropriate.

(3) A'remedial

(a)

order may be

maf

against any person knowingly concerned

in

the contavention, whether or not

an

officer of the company concerned;'

(b)

irrespective of anyttring in that company's
constitution that includes, for this
purpose, the terms on which any
seeurities qf the-company aro'.dllotted
held; and

(c)

whether or not the holder of the securities
subject to the order is the,person to
whom that oompany allotted or agreed
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to allot them.

(5) If a remedial order is rnade against the
eompany itself, the Court may make such ordcr reducing
the company's capital as appears to it to be appropriate.
(6) Subsections (2) to (5) do not limit
way the Court's power to make a remedial order.
Validity of allotmcnt
(c not al'ltcted.

e

Public courpany:
requircnrenl for
nrinimunr shars
capital.

in

any

527. Nothing in this Part affects the validity of

an

allotment or sale of securities or of an agrecment to allot or
sell securities.

528. (l) A company that is a public company shall
not conduct business or e;<ercise a borrowing power unless
the Registrar has issucd it rvith a trad,ing certi,ficate under
this section.
(2) On rccciving an application made by a
public compan)/ unrler section 529 (procedure for
obtaining trading certificate), the Registrar shall issue a
trading ccrtilicate to the company if satisfied that the
narminal value of the allotted share capital of the company
is not less than the authorised rninimum.

(3) For the purpose of

subsection (2), a share
of
an
employee can be taken
allotted under a share scheme
into account only if it is paid up to-

(a)

at least one-quafter of the nominal value of
the'share; and

(b)

the whole of any premium on the share.

(4) A trading certificate has effect from the date
on which it is issued and is conclusive evidence that the
company is entitled to do business and exercise any
borroying powers.
Proccdure

for

obtaining tradrng
certificate.

529. (l) A public

company that wishes to obtain a
trading certificate shall make an application in writing to
the Registrar.

(2) The Registrar shall refuse such

an

application if it does not-

(a)

state that the nominal value of the coml,iiny

allotted share capital of the company is
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not less than the authorised minimum;

(b)

specify the amount, or estimated amount,
of the preliminary expenses of the
company; and

(c)

specify any amount or benefit paid or
given, or intended to be paid or given,
to any promoter of the oompany, and
the consideration for the payment or
benefit.

530. For the purposes of sections

Thc authorised

528 and 529, the
authorised minimum is six million seven hundred and fifty
thousand shillings.

minimum.

Cgnsequpncos

of

doing busincss elc
without a trading

cc4ificate.

531. (l) If a company does business or exercises
any borrowing powers in contravention of section 528
(public company: requirement for minimum share capital),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to fine not exceeding one million strillings.

(2) A contravention of section 528 does not
affect the validity of a tansaction entered into by the
company, but if a oompany-

"
.

(a)

enters into a transaction in contravention
that section; and

of

(b) fails to eomply with its obligations in
connection with the transaction within
twenty-one days from being called on
to do so,

the directors ol the company are joinlly and severally
liable to indemniff any other party to the transaction'in
respect of any loss or damage suffered by that party
because of the company's failure to comply with those
obligations
PART )OX-REI}FTEI\{AB[.,8 SIIARES

I
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Power of limitcd

company to issue
rcdecmable sharcs.

532. (1) A limited company having a share capital
may issue redeemable share that are to be redeemed, or are'
liable to be redeemed, at the option of the company or the
shareholder.

(2) The articles of a private limited

company

may exclude or restrict the issue of redeemable shares.

A

public .limited company may issue
redeemable shares only if it is authorised to do so by its

(3)

articles.

(4) A company may

only if

issue redeemable shares
there are no issued shares of the company that are

not redeemable.
Terms and manner of
redemption.

533. (l)

The d"rrectors of a limited c<impany may
the
terms, conditions and manner of redemption
{g_tg_1mine
of shares if they are authorised to do so-

(a)
(b)

by the company's

arti.br; ot

by a resolution of the company.

(2) A resolution under subsection (lxb) may be
an ordinary resolution, even if it amends the company's
articles.

If the directors are authorised under
(l)
Subsection
to determine the terms, conditions and
(3)

manner of redemption of shares-

Paymcnt for
redecnrable sharcs.

(a)

the directors shall do so before the shares
are allotted; and

(b)

any obligation of the company to state in a
statement of capital the rights attached
to the shares extends to the terms,
conditions and manner of redemption.

534. (l)

Redeemable shares in a limited company
can be redeemed only if they are fully paid.

(2) The terms of redemption of

shares in a
limited company may provide that the amount payable on
redemption can, by agreement between the company and
the holder of the shares, be paid on a datp later than the
redemption date..
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535. (l)

Financing of
redcmption.

Redeemable shares
be redeemed only out

of-

1567

f a limited company can

(a) distributable profits of the company; or
(b) the proceeds of a fresh issue of shares made
for the purposes of the redemption.

(2) Subject to subsection (3), any premium
payable on redemption of shares in a limited company is
payable out of distributable profits of the company.
(3) If the redeemable shares were issued at a
premium, any premium payable on their redemption can be
paid out of the proceeds of a fresh issue of shares made for
the purposes of the redemption, up to an amount equal

to-

(a)

the aggregate of the premiums received by
the company on the issue'of the shares
redeemed; or

(b)

the current amount of the share premium
account of the company including any
sum transferred to that account in
respect of premiums on the new shares,
whichever is the less.

(a) The amount of the share premium account
of the company is reduced by an amount equal to, or
amounts equal to the aggregate amounts eqhal to, the
amount of any premium payable under subsection (2).
Rcdeemed shares

ueated as cancelled.

536. If shares in a limited company are redeemed(a). the shares are cancelled by operation of this
section; and

(b)
Notice.to Registrar
rectemftion.

of

the amount of the issued share capital of the
company is diminished by the irominal
value of the shares redeemed.

537. (l) Within one month after a

company has

redeemed any redeemable shares, the company shall lodge
with the Registrar for registration a notice speciffing the
shares that have been redeemed.

(2) The company shall attached to, or

enclose

with, the notice a statement of capital that complies with

I
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subsection (3).

(3) A statement of capital complies with this
subsection if it states with respect to the share capital of the
company immediately following the redemption-

(a) the total number of shares of the company;
(b) the aggregate nominal value of those
shares;

(c)

for each class ofshares-

(i) :kn!ffi"lffi,#.,'f.,J,?1';
(ii)
(iii)

by the regulations for the purposes
of this subsection;
the total number of shares of that
class; and

the aggregate nominal value of
shares of that class; and

.

(d)

the amouni paid up and the amount (if any)
unpaid_ on each share, whether on
account of the nominal value of the
share or in the form of a premium.

(a)

If a company fails to comply with a

requirement of this section, the company, and each officer
of the company who is in defaulg commit an offence and
on conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(5) If; after the company or an officer of

the
(4),
company is convicted of an offence under subsection
the company continues to fail to comply with the relevant
requirement, the company, and each officer of the company
who is in default, commit an offence on each day on which
the offence continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.

PART )O(_TREASURY SHARES
Treasury sharcs.

53E.
acquisition

(l) This
of

section'applies to a purchase or
shares by a limited company of its own
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shares

in accordance with this Act

Cap.485A
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and-

(a)

the purchase or acquisition is made out of
distributable profits; and

(b)

the shares are qualifuing shares.

(2)

Shares are qualifying shares for the pu{pose

they(a) are included in the official list in

of subsection (1) if

.

accordance with the provisions
Capital Markets Act; or

(b)
concerned

of

the

are traded on a regulated market.

(3) When this section applies, the company
may-

(a) hold the shares, or any of them; or
(b) de4l with any of them, at any time,
in accordance with section 541 (disposal of treasury shares
) or section 542 (notice of disposal of teasury shares).

(4) If

shares are held by the company as
treasury shares, the company shall enter itself in its register
of members as the member holding the shares.

(5) In this Act, references to a company holding
shares as treasury shares are to the company holding sharEs

that-

(a)

or are treated as having been,
I purchased or acq,urred by it in
circumstances in which this section
applies; and

were,

(b) have been held by the

company

they were so
or acquired, or treated as

continuously since

purchased

purchased or acquiped
Treasury shares:
maximum holdings.

539. (1) If a company has shares of only one class,
the company shall ensure that the aggregate nominal value
of shares held as treasury shares does not at any time
exceed ten per cent of the nominal value of the issued
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share capital of the company at that time.

(2) If the share capital of a company is divided
into shares of different classes, the company shall ensure
that the aggregate nominal value of the shares of any class
held as treasury shares does not at any time exceed ten per
cent of the nominal value of the issued share capital of the
shares of that class at that tiine.

(3) A

company that has, as a result of having
failed to comply with subsection (l) or (2), excess shares
shall dispose of, or cancel, those shares in accordance with
section 541 (disposal of treabury shares )'or section 542
(nptice of disposal of treasury shares) before the end of
twelve months from and including the date on which the'
.failure flrst occurs.

(4) For the purpose of

subsection (3), excess

shares are such number of the shares held by the company
as treasury shares at the relevant time as resulted in the
limit being exceeded.

(5) If a company purchases qualifuing shares
out of distributable profits as referred to in section 538 and,
because of the purchase, the company would fail to comply
with subsection (l) or (2)rthe purchase is not void because
of section 434 (general rule agpinst limited company
acquiring its own shares).
i*,ercise of rights in
espect of treasury
hares.

540. (l) This

to a

section applies

company that

holds shares as treasury shares.

(2)

The company may not exercise any right in
respect of the treasury shares, including any right to attend
or vote at coinpany meetings.

(3) AnV purported exercise of such a right

is

void.

(a) No dividend can be pdid, and no

other
distribution (whether
cash
otherwise)
the
company's assets (including any distribution of assets tb
members on a liquidation) ian be made to the cgmpany, in
respect ofthe teasury shares.

in

(5) Nothing in this

or

section

prevents-

of
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(a)
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an allotment of shares as fully paid bonus
shares in respect ofthe treasury shares;
or

(b) if the treasury shares are redeemable
shares-the payment of an amount
payable on the redemption of the
shares.

(6) In circumstances in which section 538(1)
applies, shares allotted as fully paid bonus shares in respect
of the treasury shares are to be treated as ifpurchased by
the company at the time they were allotted.
Disposal of treasuiy
shares.

541, (l) A
shares may, at any

company that holds shares as treasury

time-

(a)

seli the shares, or any of them, for a cash
consideration; or

(b)

transfer the shares, or any of them, for the
purposes of or in accordance with an
employees' share scheme.

(2)

In

(a)

cash receive4 by the company;

(b)

a cheque received by the company in good
faith that the directors have no reason
for suspecting will not be paid;

(c)

a release of a

subsection (1)(a), "cash.consideration"

means-

liability of the company for

a

liquidated sum;

(d)

(e)

an undertaking to pay'cash to the company
on or before a date that is no more than
ninety days after the date on which the
company agrees to sell the shares; or
payment by any other means giving rise to
a present or future entitlement of"the
company, or a person acting on thq
company's behalf, to a payment, or
credit equivalent to payment, in cash.

(3) For purposes of subsection (2),

"cash"
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includes foreign currency.

(4) A company that receives a notice

under

section 627 (right of minority shareholder to be bought out
by offeror) that a person wishes to acquire shares held by
the company as treasury shares shall not sell or transfer the
shares to any other person.

(5) If a company contravenes subsection

(4),

the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundrcd thousand
shillings.
Treasury shares:
noticc of disposal

542. (1) Within one month after

by

shares held

a

company as treasury shares-

(a) are sold; or
(b) are transferred lor the pLrrposcs ol' an
cmployees' share schemc,
the company shall lodge with the Registrar Ibr registration
a return that complies with subsection (2).

(2) A

return complies with this subscction

if

it

states with respect to shares of each class disposed ol

(a) the number and nominal value of

the

shares; and

(b)

the datc on which they were disposed of.

(3) Particulars of shares disposed of

on

different dates can be included in a single return.
Cancellation of
treasury sharcs.

543. (1) A company that holds shares may at any
time cancel all or any of the shares.
(2) As soon as shares held by a company as
treasury shares cease to be qualifying shares, the company
shall cancel them.

(3) For purpose of subsection (2), shares do not
to be qualifying shares only because trading in them
is suspended in accordance with the rules of the dpproved
securities exchange on which they are traded.
cease

(4) On the cancellation by a company of

share
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held as treasury shares, the amount of the company's share
capital is reduced by the nominal amount of the cancelled
shares.

(5)

The directors of the company may take such

measures as are required to enable the company to cancel
its shares under this section without complying with Part
XIV (Company's share capital).
l'reasurv shares:
notice ol :ancellal.ion

544. (l) Within one month after

shares held by a
company as treasury shares are cancelled, the company
shall lodge with the Registrar for registration a return that
specifies in relation to shares ofeach class cancelled-

(a) the nurnber and nominal

value

of

the

shares; and

(b)

the date on which they were cancelled.

(2) Subsection (1) does not apply to shares that
are cancelied immediately after they are acquired by the
compaily.
(3)

Particulars of shares cancelled on different
dates can be included in a single return.

(4) The company shall attach to, or enclose
with, the return by a statement of capital that complies with
subsection (6).

(5) A statement of capital complies with this
subsection if it states with respect to the company's share
capital immediately following the cancellation-

(a) the total number of shares of the company;
(b) the aggregate nominal value of those
shares;

(c)

for each class of shares-

(i)
(ii)
.

(iii)

the particulars prescribed by the
regulations of the rights attached
to the shares,
the total number of shares of that
class; and
the aggregate nominal value of
shares ofthat class; and
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(d)

the amount paid up and the amount (if any)
unpaid on each share, whether on
account of the nominal value of the
share or in the form of a premium.

rreatmentorproceeds
of sale of treasury

shares.

545. (1) This section applies when shares
company as treasury shares are sold.

heldty

(2) lf the proceeds of the sale are equal to

a

or

by the company for the
shares, the proceeds are, for the purposes of Part XVII
(How company's assets are to be distributed), taken to be a
realised profit of the company.
tess than the purchase price paid

(3) If the proceeds of the sale exceed
purchase price paid by the

the

company-

(a)

an amount equal to the purchase price paid
is taken to be a realised profit of the
company for the purposes of Part XVII;
and

(b)

the company shall transfer the excess to its
share premium account.

14; for

(a)

the purposes of this

section-

the purchase price paid by the company is
to be determined by the application of a
weighted average price method; and

(b) if the shares were allotted to the company
as fully paid bonus shares-purchase
price paid for them is nil.
Treasury shares:
offences.

546. (1) If a company that holds or held shares as
treasury shares fails to comply with a requirement of this
Part, the company, and eachoffrcer of the company who is
in default, commit an offenct.and on conviction are each
liable to a fine not exceediris
five hundred thousand
-t

shillings.

(2) lf, after \e cornpany or an officer of the
company is convicted 9f-eq offence under subsection (2),
the company continues to fail to comply with the relevant
requirement, the compry-:and,..eldt officer of the
company who is in default, comrit-ario:ffeTce on eaclylay

I

I

l
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on which the offence continues and on conviction are each
liable to a fine not exceeding frfty thousand shillings for
each such offence.

PARr

)oil-rNroxMArrotAJm
D ivis

AppricationorPart
xxu.

rNrEREsr s rN A

ion l-Introductory provis ions

547. (1) This Part applies only to public companies.
(2) This Part applies to the issued shares of a

public cornpany, or the issued shares of a class shares of a
public company, that confer rights to vote in all
circumstances at general meetings of the company
(including shares held as treasury shares).

(3) The temporary suspension of voting rights
respect of particular shares does not affect the
application of this Part in relation to interests in those or

in

any other shares.

Diviston 2-Fower of public to require persons to prove
information about their interests in the company's shares

548. (1) A public company may give notice under
i*:::l*:*^rcqulnng
this section to any person whorn the company knows or
il;il;ii;;,Jff
in
shus'
company
intcrests

its

reasonably believes--

(a\

holds an ixpreit in the company^s shares;
or

(b)

to have held such an interest at any time
during the tfi-ree years' immediately
preceding the date on.which the notice
is issued.

(2)

The notice may roquire the

(a)

to confirm that fact, or to state whether or
" not it is ttie case; and

person-

(b) if the person holds, or has during that time

'

held, any such interest, to give such
fwther information as may be reftuired
by subsections (3) to (7).

t576
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(3)

The notice may require the person to whom
it is addressed to give information about the person's own
present or past interest in the company's shares held by the
person at any time during the three year period referred to
in subsection (1)(b).

(a)

The notice may require the person to whom

(a)

the person's interest is a present interest and
another interest in the shares subsists; or

(b)

another interest

it is addressed if-

in the shares subsisted

*T:tiffi:JH::,f

il,3,Tlifl

,t#ol'-"

to give, so far as lies within the person's knowledge, such
information about that other interest as may be required
by the notice.

(5) The infotmation referred to
(3) and (4) includes-

in

subsections

(a)

the identity of persons who hold interests in
the relevant shares; and

(b)

whether persons who hold interests in the
same shares are or were parties to-

(i)
(ii)

an agreement to which section 580
applies (certain share acquisition
alreements); or
an agreement or arrangement
relating to the exercise of any
rights conferred by holding the
shares.

(6)

The notice may require the person to whom
it is addressed, if the person's interest is a past interest, to
give (so far as it is within the person's knowledge)
information about the identity of the person who became
ih" hold". rrf that interest when the person ceased to hold it.

(7)

The person to whom a notice is given under

this section shall proved the required information within
such reasonable period (being not less than seven days) as
may be specified in the notice.

The Companies Bill, 20 1 4
Public company may
apply to Court for
order imposing
restrictions on the
relevant shares if
notice requiring
information is not
complied with.
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(l) rf(a) a notice under section 548 (notice by public

s4e.

company requiring information about
interests in its shares) is served by a
company on a person who holds or held
interests in shares of the company; and

(b)

the person fails to give the company the
information required by the notice
','rithin the period specified in it,

the company may apply to the Court for an order
directing that the relevant shares be subject to
restrictions.

(2)

However, if the Court is satisfied that such
an order may unfairly affect the rights of third parties in
respect of the shares, it may, for the purpose of protecting
those rights and subject to such terms as it considers
appropriate, direct that such acts by subh persons or
descriptions of persons, and for such purposes, as may be
specified in the order do not constitute a breach of the
restrictions.'
(3) - On the hearing of an application made under
this section, the Court may make an interim order. Any
such order may be made unconditionally or on such terms
as the Court considers appropriate.

(4) Division 3

makes further provision about

orders under this section.
Notice requiring
information: offences.

550. (1) A person who-

(a)

*['JJ.}""T "I"T,,rtTffiH;
"t"J"*
requiring information about interests in
its shares); or

(b)

in purported compliance

with such

a

notice(i)

(ii)

makes a statement that the person
knows to be false in a material
particular; or
recklessly makes a statement that is
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false in amaterial particular

'

commits an offence.

(2)

ln

for an

offence under
subsection (1)(a), it is a defence for the defendant to
establish that the requirement to give information was
proceedings

frivolous or vexatious.

(3) A

person found guilty of an offence under
this section is liable on bonviction to a fine not exceeding
five hundred thousand shillings.

ll:li::::::f
-lnlormatron:
persons

.^".pt.ar'o^

obligation to complv'

551. (l) A

person is not obliged to comply with a
notice given under section 548 (notice by public company
requiring information about interests in its shares) if the
person is for the time being exempted by the Cabinet
Secretary from the operation of that section.

(2) The Cabinet Secretary may grant any such
exemption only

(a)

if-

the person has consulted the Central Bank
of Kenya; and
Secretary is satisfied that,
having regard to any undertaking given
by the person with respect to any
interest held, or to be held, by the
person in any particular shares, there are
special reasons why the person should
not be subject
the obligations
imposed by that section.

(b) the Cabinet

to

Division }-Orders imposing restrictions on shares
consequencesor 552. (1) The effect of an order under section 549

(a)
(b)

(c)

a transfer

of the shares is void;

no voting rights are exercisable inrespect of
the shares;

no further shares may be issued in right of
the shares or in accordance with an
offer made to their holdeir;
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t579

except in a liquidation, no payment may be
made of sums due from the company on
the shares, whether in respect of capital
or otherwise.

lf shares are subject to the restriction ln'
(lXa),
an agreement to transfer the shares IS
subsection
(2)

void.

(3) Subsection (2) does not apply

to

an

agreement to transfer the shares on the making of an order
under section 555 made under subsection (4Xb) (removal
of restrictions in case of court-approved transfer).

(4)

If

shares are subject to the restriction in
subsection (lXc) or (d), an agreement to transfer any right
to be issued with other shares in right of those shares, or to

receive any payment

on them (otherwise than in

a

liquidation), is void.

(5) Subsection (4) does not apply

to an

agreement to transfer any such right on the making of an
order under section 555 made under subsection (4Xb)
(removal of restrictions in case of court-approved tansfer).

(6)

This section is subject-

(a) to any directions under section 549(2) or
section 554(3) (directions for protection
of third parties); and

(b)'''1"*;A;i;i;3iffi
Offence to attlmpt to
evade rostrictions.

:'ffiJ*llsection

This section applies if shares are subject to
imposed
by an order under section 549.
restrictions

553. (1)

(2) A person who-

(a)

exercises or purports to exercise a right

(i)
(ii)

dispose of shares that to the
person's knowledge, are for the
time being subject to restrictions;
or
to dispose of a right to be issued
with any such shares;

to

I
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(b)

votes in respect of any such shares (whether
as holder or proxy), or appoints a proxy
to vote in respect of them;

(c)

being the holder of any such shares, fails to
notify that they are subject to those
restrictions a person whom the person
does not know to be aware of that fact
but does know to be entitled (apart from
the restrictions) to vote in respect of
those shares (whether as holder or as
proxy); or

(d)

being the holder of any such shares, or
being entitled to a right to be issued
with other shares in right of them, or to

receive any payment on

them
(otherwise than in a liquidation), enters
into an agreement that is void under
section 552(2) or (3).

If shares of a company are issued in
of the restrictions, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
(3)

contravention

exceeding five hundred thousand shillings.

(4)

This section is subject-

(a) to any directions under section 549(2)
(directions for protection of third
parties) or section 554 or 555
(relaxation or removal of restrictions);
and

(b)
Relaxation of
restrictions.

in the case ofan interim order under section
549(3)-to the terms of the grder.

554. (l) If a company whose shares are subject to an
order directing the shares to be subject to restrictions or any
other interested person may make an application to the
Court on the ground that the order unfairly affects the
rights ofithird parties in respect of the shares.
(2)

On the hearing of an application made under
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l

subsection (1), the Court fl&y, if satisfied that the
application is substantiated, make a further order directing
that such acts by such persons or classes ofpersons, and for
such purposes, as may be set out in the order do not
constitute a breach of the rcstrictions.

(3)

The Court may make such an order subject
to such terms as it considers appropriate.
Rcnror al ol
rcstri

c

tion

s

555. ( I ) An application nray be made to the Court
for an order directing. that the shares are to cease to be
subject to restrictions.;

(2) An application for an order under this
section may be made by the company or by any person
aggricvcd.
(3) The Court may make an order under this

if(a) it is satisfied that the relevant lacts about

section only

the shares have becn disclosed to the
company and no unl'air advantagc has
accrued to any person as a result of the
carlier failure to makc that disclosure;
or

(b)

the shares are to be transferred for valuable
consideration and the Court approvcs
thc transl-er.

(4) An order

under this section made because o1'
subscction (3)(b) may continue (wholly or partially) the
restrictions referred to in section 552(lXc) and (d)
(restrictions on issue o1' lurther shares or mziking ol'
payments) so far as they relate to a right acquired or oll'cr
nrade before the transfer.

(5) If any

restrictions continue

(4)(a) an application

in force

under

subsection

section

may be made under this
for an order directing that the

shares are to cease to be subject to those
restrictions; and

(b)

subsection (3) does not apply in relation to
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the making of such an order.

556. (l)

Order of Court for

The Court may order that the shares subject
to restrictions be sold, subject to the Court's approval as to
the sale.

sale of share

(l)

(2) An application for an order under subsection
may only be made by the company.

(3) If the Court has made an order_ undgr this
section, it may make such further order rel'ating to the sale
or transfer ofthe shares as it considers appropriate.

(4) An application for an order under subsection
(3) may be made-

(a)
(b)

by the company;

(c)

by any person who holds an interest in the

by the person appointed by or in accordance
with the order to carry out the sale; or
shares.

.(5) tn making an order under dubsection (l) or
(3),the Court may also make an order that the applicant's
costs be paid from the proceeds of sale.

Appricationor 557. (1) If
oroceeds of sale
indcrorderorcourt.

shares are sold in accordance with an
order of the Court under section 556, the seller shall pay
the proceeds of the sale, less the costs of the sale, into court
for the benefit of the persons who hold beneficial interests
in the shares.

(2) A person who holds a beneficial

interest in
the shares may apply to the Court for the whole or part of
those proceeds to be paid to the person.

(3) On the hearing of
Court shall, subject

..

to

such an application, the
subseotion (4), make an order

direc.ting that the applicant be paid-

(a)

the whole of the proceeds of sale together
withjriny interest on them; or

(b) if anottr'er person had a beneficial intgest.i,;
the shares at the time of their iale-the
proportion of the proceeds calculated in
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accordance with the following formdla:

PP:TVxAI
;
wher'e"PP" represents the proportion of

the

proceeds to be paid;

*TY" represents the total value of the
shares;

6(AI" represents the value

of

the

applicant's interest in the shares.

(4) If the Court has made

an order under section

556(5) directing that the costs of an applicant under that
section are to be paid from the proceeds of sale, the
applicant is entitled to payment of the applicant's costs
frbm those proceeds before any person who holds an
interest in the shares receives any part ofthose proceeds.

Division 4-Power of rnembers to require company to exercise its
porvers under Division 2
I
of
(1) The members of a company may require it
companytorequrre 558.
.o*puny to
exercise its powers under section 548 (notice by public
".t. to
company requiring information about interests in its
Power of members

shares).

A

(2).
company shall comply with such a
requirernent once it has received requssts (to the same
effect) from members of the company holding at least ten
percent of such of the paid-up capital of the company as
confer a right to vote at general meetings of the company
(excluding the voting rights attached to shar6s of the
company held as treasury shares).

(3) A request for the purposes of subsection (1)
may be in hard copy form or in electronic fo1m, brrt must-

(a)

state that the company

(b)

specifu the manner in which the company is
requested to act;

is

requested to
exercise its powers under section 548;

I
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Duty of conrpany to
cornply rvith
re

quireme nt.
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(c)

specify reasonable grounds for requiring the
company to exercise those powers in
that manner; and

(d)

be authenticated by the person or persons
making it.

559. (l) A company that is required under section
558 to exercise its powers under section 793 (notice
requiring information about interests in company's shares)
shall exercise those powers in the manner specified in the
requests.

(2) If the company fails to comply with
subsection (l), the company, and each officer of the
company who is in default, commits an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
Rcport to mcmbcrs
on outcontc ol'
invcstigation.

560. (l) On' the conclusion of an

investigation
carried out by a company in accordance with a requirement
made under section 558, the company shall prepare a report
of the information obtained as a result of the investigation.

(2)

The company shall ensure that the report is
made available for inspection within a reasonable period
(being not more than fifteen days) after the completion of
the investigation.

(3) If--

(a)

a company undertakes an investigation in
accordance with a requirement made
under dection 558; and

(b)

the investigation is not completed within
three months after the date on which the
company became subject to the
requirement,

the company shall prepare for that period, and for each
subsequent period of three months ending before the
completion of the investigation, an interim report of the
information obtained during that period as a result of the
investigation.

()

The company shall make each such report
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availabtre for inspection within a reasonable period (being
not more than fouteen days) after the end of the period to
which it relates.

(5) The company shall

retain the reports for at
least six years ftorn the date on which they are first made
available for inspection and during ttrat time shall, except
in so far as the regulations otherwise provided, keep thern
available for inspection at the company's registered offrce.

(6) Within three days after first making ariy
such report available\for inspection, the company shall
notifr the members who rnade the requests under seotion
558that the report is available for inspection at the
company's registered office or, if the regulations otherwise
provide, at a place authorised by the regulations.

(7) For the purposes

of this section, an

investigation cahied out by a company in accordance with
a requirement mdde under section 558 is cornpleted

when-

(a)

the cornpany-has made all suoh inqui.ries as
are necessary for the purposes of the
requirement; and

O)

inthe caseof each zuch inquiry-

'

(i)

response has been reeeived 'by
tlre co,lrrpany; or
(ii)
the time allowed f,or a tesponse has
elapsed.
0ffences r.elating to a
(l)
561.
a
company
fails to comply with a
failurc to comply
with rcguirement of requirement of section 560(1) to (6), tlre company, and
section 550.
each officer of the company who is in defaull cornrnit an
offence and on convictidn are each liable to a fine not
exceeding five hundred thousand shillings.

a

If

(2) If a company fails to comply with a
requirement of section 560(7) or (8), the durpanyr and
each officer of the company who is in default, cornmit ar
offende and on conviction are each tiable to a fine
exceeding trvo hundred thousand shillings.

n{

(3) If, after a company or any of its offioers is
convicted of an offence under subsection (l), the company

.
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continues to fail to conrply with the rclevant requirement,
the company, and each olficer ol'the company who is in
default, commit a further oll-;nce on cach day on which the
failure continues and on conviction arc each liable to a fine
not exceeding fifty thousand shillings lor each such
offence.

(4) If, after a company or erny of its officers is
convicted of an offencc under subsection (2), the company
continues to fail to comply ivith the relevant fequirement,
the company, and each offlcer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings tbr each such
offence.
Right to inspcct and
rcqucst copy of
rcports.

5,62, (1) A company that has prepared a report in
accordance with section 560 shall ensure that during the
company's ordinary business hours
is available for
inspection by any person without charge.

it

(2) Any person who makes a request to the
company to inspect a report prepared in accordance with
section 560 shall allow the person to do so.
(3) Any

person who requests the company for a
any such report, or of a specified part of it, is

copy of
entitled, on payment

of

such fee

(if

any) as may

be

prescribed by the regulations, to be provided with a copy of
the report or specified part.

(4)

Subject to payment of the prescribed fee (if
any), the company shall comply with the request within ten
days after receiving it.

If

to

(5)
the company refuses
allow an
inspection required under subsection (2), or fails to comply
with $rbsection (4), the company, and each officer of the
company who is ig default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
(6) If, after a company or any of its offrcers is
cogvicted of an offence under subsection (5), the company
continues to refuse to allow the inspection of the relevant
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report, or to provide the requested copy, the company, and
each officer of the company who is in default, commit a
further offence on each day on which the failure continues
and on conviction are each liable to a fine not exceeding
fifty thousand shillings for each such offence.

(7) In the case of any such refusal or failure,
any person aggrieved by the refusal or failure may apply to
the Court for an order under subsection (8).
(9) On the hearing of such an application, the
Court may make an order compelling the company to allow
an immediate inspection 'of the report, or direct the
company to send to the appiicant or to any person on
whose behalf the application is made the required copy.
(9) On the hearing of

such an application, the
company concerned is entitled to appear and be heard as
respondent

(10)An application under subsection (7) may be
made, heard and determined irrespective of whether the
company concerned is prosecuted for an offence under this
section.

Division S-Register of interests disclosed

563. (l) A
!::Tll1Y"i"_f:1
reglster ol rnleresls

aiJ,io'"a.

company shall keep

a

register of

information that it has obtained as a result of a requirement
imposed under section 548 (notice by public company
requiring information about interests in its shares).

(2) Within three days after receiving any such
information, the company shall enter in the register-

(a)

the fact that the requirement was imposed
and the date on which it was imposed;
and

(b)

the information obtained as a result of the
requirement.

(3)

(a)

The company shall enter the

information-

against the name of the present holder of
the relevant shares; or

(b) if there is no present holder or the present

I

588

The Companies Bill, 20 1 4

holder is not known, against the name
of the person holding the interest.

(4)

The company shall ensure that the register is
be made up so that the entries against the names entered in
it appear in alphabetical order.

(5) If a company fails to comply with

a

requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(6) Il after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to comoly with the relevant requirement,
the company, and each officer of the company who is in
default, csmmit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.
(7) The company is not because of anything
done for the purposes of this section affected with notice
of, or put on inquiry as to, the rights of any person in
relation to any particular shares.
Register to be kept
available for
inspection.

564.

(I

)

Except in so far as the regulations otherwise

provide, a company shall keep the register required by
section 563 (register of interests disclosed) available for
inspection at the company's registered office.

(2) If a company fails to comply with

subsection (l), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(3) It after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to comply with subsection (l), the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceedrng twenty thousand shillings for each such

I

i
I

t
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offence.
Rights to inspect and
require copy of
entries.

565. (1) A

company that is reqxired to keep a
register under section 563 (register of iftterests disclosed),
shall keep the register open during the company's ordinary
business hours for inspection by any person without
charge.

(2) Any person who

requests a copy of any
entry in the register is entitled, on payment of such fee (if
any) as may be prescribed, to be provided with a copy of
the entry.

(3) The company may decline a

request
received from a person who seeks to exercise either of the
rights conferred by this section if the request does not
comply with subsection (4).

(4) A request

complies with this subsection

if it

specifies-

(a) in the case of a

natural person-the

person's name and address;

(b) in the case of an organisation-the name
and address of the natural person
responsible for making the request on
behalf of the organisation;

(c)

the purpose for which the information is to
be used; and

(d)

whether the information will be disclosed to
any other person, and if it will-

(i)

if that person is a natural person-

the person's name and address;
if that person is an organisationthe name and address of a natural
person responsible for receiving
the information on its behalf; and
(iii)
purpose
which the
information is to be used by that
person.
courtsupcrvisionor 566. (1) A company that receives a request under
purpose for which
.'
iigrit'rnuy u"'
section565 (register of interests disclosed: right to inspect

(ii)

the

exercised.

for
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and require copy)

.

shall-

(a)

comply with the request if it is satisfied that
it is made for a proper purpose; and

(b)

refuse the request if it is not so satisfied.

(2) If the company refuses the request, it shall
inform the person making the request, stating the rcason
why it is not satisfied.

A person whose request
apply to the Court about the refusal.
(3)

is

refuscct n)a\,

(4)

On making an application to thc Court

(a)

the applicant shall notify thc conrpany ol'
the application; and

(b)

the company shall take all practicablc stcps
to notify all persons whosc dctails
would be disclosed if the company wcre
required to comply with thc applicant's
request.

(5) If not satisfied that the inspection or copy is
sought for a proper purpose, thc Court shall make an order
directing the company not td comply with the rcqucst.

(6) If

the Court makes such a dircction and it

appears to the Court that the company is or may bc suh.icct
to other requests made for a similar purpose (whethcr rrradc

by the same person or different persons), it may nrake

a

further order directing the company not to comply with any
such request. Such an order must include such inlormation
as appears to the Court appropriate to identify the riqucsts
to which it applies.

(7)

,

If

the Court does not make an. ordcr

directing the company not to comply with the rcqucst, thc
company shall comply with the request as soon as
practicable-

(a) after the being notified of the order; or
(b) if the proceedings are discontinued,

alter

the discontinuance of the proceedings.
Rcsistcrof

intcrcsts 567. (l) If a company

refuses to allow an inspection
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required under section 565 (register of interests disclosed:
right to inspect and require copy), or fails to provide .a copy
required under that section, otherwise than in accordance
with an order of the Court, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(2) If,

after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to refuse to allow such an inspection, or to fail to
provide the required copy, the company, and each officer
of the company who is in default, cornmit a further offence
on each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

(3) In the case of any

such refusal or failure,
any person aggrieved by the refusal or failtre may apply to
the Court for an order under subsection (4).

(4) On the hearing of

such an application, the
Court may make an order compelling the company to allow
an immediate inspection, or direct the company to send to
the applicant or to any person on whose behalf the
application is made the required copy.

(5) On the hearing of such an application, the
company concerned is entitled to appear and he heard as
respondent.

(6) An application under subsection may be
made, heard and determined inespective of whether the
company concerned is prosecuted for an offence under this
section.

-;;;;;6";rth

l:-!i:11',"1,I1._T::',_
dtscloscd:
ottcnccs ln

568. (l) A persoil who, in making a request under

section 565 (register of interests disclosed: right to inspect
or require copy), makes a statement that the person knows
informarion. is, or ought to know is, false or misleading in a material

fr]fi:',i$

respect commits an offence.

(2) A

person who, having obtained possession
of information by exerctse of either of the rights conferred
by section 565-

r592
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(a)

does any act that results in the information
being disclosed to another person; or

(b)

omits to do anything with the result that the
information is disclosed to anoiher
person,

knowing, or having reason to know, that person may use
the information for a purpose that is not a proper purpose
commits an offence.

(3) A person-found guilty of an offence under
this section is on conviction liable to a fine not exceeding
one million shillings or to imprisonment for a term not
exceeding two years, or to both.
Entries not to be
removcd from
rcgister.

569. (l) A eompany that is required to keep a
register under section 563 (register of interests disclosed)
shall not delete an entry in it except in accordance with-

(a)
(b)

section 570 (old entries); or
section 571 (inconect entry relating to third
party).

(2) If an entry is deleted in contravention of
subsection (l), the company shall restore it as soon as
reasonaaly practicable afterwards.
(3) If

a company contravenes subsection (l), or
fails to,comply with subsection (2), the c6mpany, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hgndred thougand shillings.

(4) If, after a company or any of its officers is
of an offdnce for failing to comply with

convicted

subsection (2), the company continues to fail to restore the
relevant entry to its register of interests disclosed, the
company, and each officer of the company who is in
default, commit a further offbnce on each day on which the
failure continues and on conviction are each liable to a fure
not exceeding fifty thousand shillings for each such
offence.
Rcrnoval of entrics
from rcgistcr: old

cntics.

570. A company may remove an enty from the
register kept under section 565 (register of interests
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disclosed) if more than six years have elapsed since the
entry was made.
Removal of entries
from register:
incorrcct entry
rclating to third partv'

571. (l) This

section applies

if,in

accordance with

an obligation imposed by a notice under section 548 (notice

by public company requiring information about interests in
its shares), a person gives to a company the narne and
address of another person who holds an interest in shares of
the company.

(2) That other person may apply to the company
for the removal of the entry from the register.
(3)

If the company is

(4)

If

satisfied that the
information as a result of which the entry was made is
incorrect, it shall remove the entry.

an application under subsection (3) is

refused, Jhe applicant may apply to the Court for an order
directing the company to remove the relevant entry from
the register.

(5) On the hearing of such an application, the
Court may make such an order if it considers it appropriate
to do so.
Adjustrtont of cntry
relating to share
acquisition
agreement.

..572. (l) If a person who is identified in the register
kept by a company under section 565 (register of interests
diiclosed) as being a parly to an agreement to which
section 572 applies (certain share acquisition agreements)
ceases to be a party to the agreement, the person may apply
to the company for the inclusion of that information in the
register.

(2) lt the company is satisfied that th0 person
has ceased to be a party to the agreement, it shall record
that information (if not already recorded) in every place
where the person's name appears in the register as a party
to the agreement.

If

(3)
an application under this section is
refused (otherwise than on the ground that the information
has already been recorded), the applicant may apply to the
Court for an order directing the company to include the
information in question in the register.

|
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(4) The Court may make such an order if it
considers appropriate.
I )utl ol' conrpany
ccasing to hc puhlic

conlPany,

573. (l) A' company that ceases to be a public
company shall nevertheless continue to keep any register
kept under section 808 (register of interests disclosed),
until the end of the period of six years after it has ceased to
be such a company.
(2)

If a

company

fails to comply

with

subsection (l), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
Intercst in sharss:
pcncral.

574. (l) This
purposes

section applies to determine for the
of this Part whether a person has an interest in

shares.

(2)

In this

(a)

a reference to an interest in shares includes
an interest of any kind whatsoever in
the shares; and

(b)

any restraints or restrictions to which the
exercise of any right attached to the
interest is or may be subject are to be

Part-

disregarded.

(3) If an interest in shares is comprised in
property held on trust, every beneficiary of the trust is
treated as having an interest in the shares.
(4) A

shares

if-(a)

(b)

person

the person enters into a contract to acquire
thbm; or

not being the registered holder, the person
is

(i)

entitledto exercise any right conferred by

holding the shares; or
to control the exercise of any such
right.
For the purposes of subsection (a)@) a

(ii)

(5)

is taken to have an interest in

'l-hc (-ottrputt ic.\ Bil l, 20 I 4

1.59.5

pcrsorl is cntitlcd to cxercisc or control the exercise of a
right conl'crred by holding shares if thc person-

(a)

has a right (whether subject to conditions or

not) the exercise of which would makc
the person so entitled; or

(b)

is under an obligation (whether subject to
conditions or not) the fulfilment ol'

which would result

in the pcrson

becoming so entitled.
sharcs

if-

(6) A person is also taken to havc afr intcrcst in

(a)

the person has a right to call lor delivcry ol'
thc sharcs to thc person or to thc
pcrson's ordcr; or

(b)

thc pcrson has a right to acquirc an intercst
in sharcs or is undcr an obligation to
take an intcrcst in shares.

(7) Subsection (6) applics whcther thc right or
obligation is conditional or absolute.

(tl)

Persons having
takcn to havc that tlrat intcrcst.

a joint intcrcst arc

(9) lt

ckrcs nut mattcr that sharcs
pcrsorl has att intcrsst arc unidcntiliablc.

caclr

in which

6-5 upplcm entary provisions
575. (l) Scction 54tl (noticc by public

a

I)ivision
liltcrcst i,r slrilrcs:
right to stthscrihc lirr
sharcs.

company

rcquiring inlirrnration about intcrcsts in its sharcs) applies
in rclation to a pcrson who has. or prr:vitiusly hacl, ur is or
was entitlcd to acquirc, a right to subscribc lirr sharcs ol'thc
company as it applics in rclation tu a pcrson who holds or
hcld an intcrcst in sharcs ol'that company.

(2) A

rcl'crcncc in scction 54tl to an intcrcst tn

sharcs is to bc read accordingly.
lntsrcst in iharcs
lirrnily intcrcsls.

576,

(

l) lrur thc purposcs ot' this l)art, a pcrson

takcn to hold an intercst in sharcs in

(a)

which-

thc porson's spouse; or

ls
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(b)

any child or step-child of the person who
has not reached the age of eighteen
years,

holds an interest.

.

(2) In subsection (1), "spouse" includes a

person who is cohabiting with another person.
Interest in shares:
corporate interess.

517. (l) For the purposes of this Part a person

is

taken to hold an interest in shares if a body corporate holds
an interest in them and-

(a)

the body or its directors are accustomed to
act in accordance with the person's
directions or instructions; or

(b)

the person is entitled to exercise or control
the exercise of one-third or more of the
voting power at general meetings of the
body.

(2)

For the purposes of this section, a person is
taken to be entitled to exercise or control the exercise of
voting power if-

(a)

another body corporate is entitled to
exercise or control the exercise of that
voting power; and

(b)

the person is entitled to exercise or control
the exercise of one-third or more of the
voting power at general meetings of that
body corporate.

(3) For the purposes of this section, a person is
treated as entitled to exercise or control the exercise of
voting power if--

(a) the person has a right (whether. or not
subject to conditions) the exercise of
which would make the person so
entitled; or

(b)

the person is under an obligation (whether

or not subject to
fulfilment

conditions) the
make the

of which would

The Companies Bill, 20 I 4
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person so entitled.

Interestinshares:.
(1) For the purposes
ourposes of this Pa1
Part an interest in
asreemenrbacqurre 578.
iriterests in a
shares may arise from an agreement between two or more
particular companv'
persons that includes provision for the acquisition by any
one or more of them of interests in shares of a. particular
public company (the "target company" for that agreement).

ifl-

(2) This

(a)

section applies to such an agreement

the agreement includes provision imposing
obligations or restrictions on any one or
more of the parties to it with respect to
their use, retention or disposal of their
interests in the shares of the target
company acquired in accordance with
the agreement (whether or not together
with any other interests of theirs in the

company's shares

to which

the

agreement relates); and

.(b)

an interest in the target company's shares is
in fact acquired by any of the parties in
accordance with the agreement.

(3)

The reference in subsection (2) to the use of
interests in shares of the target company is to the exercise

of any rights or of any control or influence arising from
those interests (including the right to enter into an
agreement for the exercise, or for control of the exercise, of
any ofthose rights by another person).

shares of the target
company has been acquired in accordance with the
agreement, this section continues to apply to the agreement
so long as the agreement continues to include provisions of
the kind referred to in subsection (2).

(4) When an interest in

(5)

Subsection (4) applies irrespective

(a)

whether or not any further acquisitions of
interests in the company's shares take
place in accordance with the agreement;

(b)

any change in the persons who are for the

of-*
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time being parties to it; or

(c)

any variation of the agreement.

(6)

A

reference

in

subsection

(5) to

an

agreement includes an agreement having effect (whether
directly or indirectly) in substitution for the original
agreement.

(7) In this section(a) "agreement" includes

any kind

of

reference

to the provisions of

an

agreement

includes-

arrangement; and

(b)'

a
(i)

undertakings, expectations or

understandings operative under an
arrangement; and
any provision whether express or
implied and whether absolute or
not.
reference elsewhere in this Part to an

(ii)
(8) A
agreement

to which this section applies has a

corresponding meaning.

(9) This section does not apply-

(a)

to an agreerient that is not legally binding
unless it involves mutuality in the

undertakings, expectations

or

understandings of the parties to it; or

(b) to an agreement to

underwrite or subunderwrite an offer of shares of a
company if the agreement is confined to

that purpose and any matters incidental
to it.
Extcnt ofobligation

in casc of sharc
acquisition
agrrpement.

579. (1) For the purposes of this Part each party to
an agreement to which who is for the time being a party to
an agreement to which section 580 applies is taken to have
an interest in afl shares of the target company in which any
other party to the agreement is interested apart from the
agreement (whether or not the interest of the other party
was acquired, or includes any interest that was acquired, in
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accordance with the agreement).

(2) For the purposes of this Part, an interest ol'a
party to such an agreement in shares of the target company
is an interest apart from the agreement if the person holds
an interest in those shares otherwise than because of the
application of section 580 and this scction in relation to the
agreement.

(3) Consequently, any such interest of the
person (apart from the agreement) includcs tbr those
purposes any interest that is taken to be that o[ thc person
under section 576 or 577 (family or corporatc intcrests) or
by the application of section 580 and this section in relation
to any other agreement with respect to shares of the target
company to which the person is a party.

(4) A person who, being a person who is lbr the
time being a party to an agreement to which section 580
applies, r'rotifies the person's interest in shares of the target
company to the company under this Part

shall-

(a)

state that the person is a party

(b)

,"',::'.TilTLes

(c)

state whether

to such an

and (so rar as known to
the person) the addresses of the other
parties to the agreement, identiffing
them as.such; and

or not any of the shares to
which the notice relates are shares in
which the person is interested because
of section 580 (and this section) and, if
so, the number of those shares.

protected S80. (l) A company may notdisctosurc.
(a) include information in respect of which a
company is for the time being entitled

lnformation
from widcr

to any exemption conferred

by
regulations made for the purpose of
section 660 (information about related
undertakings to be provided in notes to
financial statement) in a report under
section 560 (report to members on

r600
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outcome of investigation); or

(b)

make any such information available under
section 565 (right to inspect and request
copy of entries).

(2) If any

such information is omitted from a
report under section 560, the company shall state that fact
in the report.

(3) If

a company contravenes subsection (l), or
fails to comply with subsection (2), the company, and each

officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.'
Calculating periods

for fulfilling
obligations.

.
Perpetual

581. If the period allowed by any provision of this
Part for fulfilling an obligation is expressed as a number of
days, any day that is not a working day is to be disregarded
in calculating that period.

PART)Oiltr-COMPAIYY DEBENTT]RES
debentures' 582. (l) A condition contained in debentures, or in a
deed for securing debentures, is not invalid only because
thd debenturer ar" made-

(a)
(b)

irredeemable; or
redeemable

only-

(D

on th€ happeniirg of a contingency,
however remote; or
at the end of a period, however
long.
(2) Subsection
debentures
applies
whenever issued and to deeds whenever executed and
despite any equity to the contrary.

(ii)

(l)

to

Enforcementor 583. A contract with a company to take up and pay
^
for
debentures of the company may be enforced by an
i;;ilil;;.
contracts to subscribe
------

order for specific performance.

companvtongistcr
allotrnent

il;il;-

of

584. (l) A

company shall register an allotment of
debentures as soon as practicable, and in any event within
twomonths, after the date of the allotment.

'l'lre Computrics Bill, 20
(i)nll)an)
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d
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shall register an allotment of
debenlures as soon as practicable, and in any event within
1wo months, after the date of the allotment.
(I

) /a company

(2) If a company fails to comply with
subsection (l), the company, and each officer of the
company. who is in default, commit an offence and on
conviction are each liable to a fine not exceeding one
million shillings.
(3) If,

after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to register an allotment of debentures, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
that failure continues and on conviction are each liable to a
fine not exceeding one hundred thousand shillings for each
such ol'tence.
('onrpun; to cstablish
and rrraintain register
of dcbcnturc holclcrs.

585. (1) A

company that allots debentures shall
establish and maintain a register of debenture holders.

(2) Except in so far as the regulations othdrwise
provide, a company shall keep its register of debenture
holders (if any) open for inspection at the registered office
of the company.
(3) If a company fails to comply with

a

requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding one
million shillings.

(4) If, after

a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding one hundred thousand shillings for each
such offence.

(5) A reference in this section to a register
debenture holders includes a duplicate-

of

(a) of a register of debenture holders that is
kept outside Kenya; or

(b)

ofany part ofsuch

a register.

t602
Rights of debenturc
holders and others to
inspect and obtain
copies of register of
dcbenture holders

Tlrc Cctntpanies Bill, 20
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586. ( 1) A company that is required to keep a
register of debenture holders shall, except when it is dulrv
closed, ensure that the register is, during ordinary ofllce
hours, kept available for inspection-

(a)

by a member of the company or a holder of
the company's debentures, without
charge; and

(b) by any other person on payment of the
prescribed fee (if any).

(2) Any

person may request a company that is
required to keep a register of debenture holders to provide
the person rvith a copy of the register on payment of the
fee (if any) prescribed by the regulations

(3)

Within seven days after receiving a request

that complies with subsection (4), the company shall
provide the person making request with a copy of its
register of debenture holders, or a specified part of it, on
payment of such fee (if any) as may be prescribed by the
regulations.

(4) A request

complies with this subsection

if it

sl2[gq-

(a)

in the case of a natural person, the person's
name and address;

(b)

in the case of a body corporate, the name
and address of a natural person
responsible for making the request on
behalfofthe body;

(c)

the purpose for which the copy of

the

register is to be used; and

(d)

whether that copy' or any information in it
will be disclosed to any other person,
and if so-

(i)
(ii)

if that other person is a natural
person, that person's name and
address;

if

that person is an organisation,
the name and address of the

The Companies Bill,-20
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natural person responsible for
receiving the information on its

behalf; and
the purpose for which the copy or
information is to be used by that
other person.
For the purposes of this section, a register is
it is closed in accordance with a provision

(iii)

(5)
duly closed if
contained-

(a) in the

company's articles

or in

the

debentures;

(b)

in the case of debenture stock, in the stock
certificates; or

(c) in the trust deed or other document
securing the debentures

or

debenture

stock.

(6) A company shall not keep its iegister of
debenttrre holders closed for more than thirty days in a
year.
(7) A reference in this section to a register of
debcnture holders includes a duplicate-

(a) of a register of debenture holders that is
kept outside Kenya; or

(b)
Ol'fcnce (o rclusc
inspce titrrr
ol cit lre n utr
()r r() lirl r.

cor)\

.r'rcsisrcr
, holdc rs
,r.r rtrc

587'

(I

ofany part ofsuch a register.

) If

(a)

a

WithOUt feaSOnable eXCUSe-

(i)

refuses

(ii)
(b)

company-

an inspection

requested

under section 586(2);

fails to comply with a

request
made under section 586(3); or

contravenes section 586(6),

the company, and each officer of the company who is in
delault, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shiliings.

(2) It

after a company or any of its officers is

1604
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convicted of an offence under subsection (1) in relation to
refusing an inspection requested under section 586(2) or
failihg to comply with a request made under section
5 8 6(3 ), the cornpany
without reasonable excuse
-continues
to fail to comply with
the relevant request, the company,
and each officer of the co.rnp?ny who is in default, commit
an offence on each day on which the failure continues and
on conviction are each liable to a fine not exceeding fifty
thousand shiltings for each such offence.

(3) In proceedings against a company or an
officer of the company for an offence under subsection (1),
the court may, in addition to, or instead of, convicting the
company or officer of the offence, make an order-

(a)

compelling the company to allow an
immediate ilspection of the company's
register ofdebenture holders; or,

(b)

directing the company to imniediately
provide the person who made the
request with a copy of the register or of
the part of it that was requested. '

(4) For the purposes of this section, a company
has a reasonable excuse for refusing an inspection of its
register of debenture holders, or for not complying with a
person's request for a copy of the register or of a part of it,
if it satisfies the relevant court that the person seeking to
inspect the register was doing so for an improper purpose,
or in the case of a failure to comply with such a request,
that person has not tendered the prescribed fee.
Register of debenture
holders: offences in
connection with
request for or

disclosure of
information.

588. (1)

A person who makes a request under

section 586(2) (rights of debenture holders and others to
inspect and obtaln copies ofregister of debenture holders)
knowing that the request contains information that is false
or misleading in a material respect commits an offence.

(2) A person who is in possession of
information obtained by exercising either of the rights
conferred by section 586 commits an offence if the

person-

(a)

acts in a way that results in the information
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being disclosed to another person; or

(b)

fails to take reasonable action to prevent
the information is disclosed to another
person,

knowing, or having reason to suspect, that the other person
may use the information for an improper purpose.

(3) A person found guilty of an offence under
subsection (l) or (2) is liable on conviction to a fine not
exceeding five hundred thousand shillings.
TimeJirpit for claims
arising from entry in

-

589. (1) A liability incurred

register ol' debenture
holders.

by a company-

(a)

from the making or deletion of a record in
the company's register of debenture
holders; or

(b)

from a failure to make or delete any such
record,

is not enforceable more than ten years after the date on
which the record was made or deleted or the failure first
occurred.
Subsection (l) does not affect any shorter
period of limitation prescribed by any other written law.

(2)

Right of debenture
holder to obtain copy
of trust deed securing
debentures.

590. (l) A holder of debentures of a company is
entitled, on request and on payment of the fee (if any)
prescribed by the regulations, to be provided with a copy
of any trust deed for securiilg the debentures.
(2) Within seven days after receiving from a
holder of debentures of the company a request for a copy
of the trust deed (if any) for securing the debentures, the
company shall comply with the request:
(3) If a company fails without reasorlable
to comply with a request under subsection (2),'the
company, and each officer of- the company who is in
default, commit an offence rand b-n conviction are eadh
liable to a fine not, exceeding -frve hundred thousand

excuse

shil{ings.

(4) If, after a company or any of its offrcers is
convieted of an offence under subsect(on (2), the company

1606
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continues to fail to comply with the relevant request, the
company, and each officer of the company who is in
default, commit an offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.

(5) In the case of any such failure, the Court
may, on the application of the person affected by the
failurp, make an order directing that the requested copy be
sent to the applicant or such other person who is specified
in the order.

(6) The company is entitled to be heard

as

respondent to such an application.

(7) An application under subsection (4) may
made, heard and determined irrespective of whether. the
company is charged with an offence under subsection (4)
or (5).
Provisions protecting
trustees of deed
securing debentures to
be void.

591. (1) A provision

contained

(a) a trust deed for

in-

securing an issue of

debentures; or

(b)

a contract with the holders of

debentures

secured by a trust deed,

ex{5lnt that it would have the effect of
exempting a trustee of the deed from, or indemniffing a
trustee against liability for breach of trust when the trustee
fails to show the degree of care and diligence required of
trustee, having regard to the provisions of the trust deed

is void. to the

(2)

Subsection (1) does not

(a)

a release otherwise

invalidate-

validly given in respect
of anything done or omitted to be done
by a trustee before the giving of the
release; or

(b)

any provision enabiing such a release to be

given(i)
if it is agreed to by a mqjority of
not less than seventy-five percent
in value of the'debenture holders

The Contpanies Bill,20

rc-issue redeemcd

sg2. (1) If

debcnrures. previously

t60'7

present and voting in person or, if
proxies are permitted, by proxy at
a meeting summoned for the
purpose; and
either with respect to specific acts
or omissions or on the trustee

(ii)
r,o*erorco,npanvto

l4

" ."##rt";:t"Tf.:"J$
unless-

debentures

issued, then

(a)

provision

to the contrary, express or

implied, is contained in the company's
articles or in any contract made by the
company; or

(b)

the company has, by passing a resolution to

that effect or by some other act.
manifested its intention that the
debentures are to be cancelled,

the company may re-issue the debentures, either by reissuing the same debentures or by issuing new debentures
in their place.

(Z) On a re-issue of redeemed

debentures under
subsection (1), the person entitled to the debentures has the
same priorities as if the debentures had never been
redeemed.

(3)

The re-issue of a debenture. or the issue of
another debenture in its place, under this section is to be
treated as an issue of a new debenture lbr stamp duty
purposes, but it is not to be so regarded for the purposes of
any provision limiting the amount or number of debentures
to be issued.

(4) If a debenture

re-issued under this section
appears to be duly stamped, a person who lends money on
the security of the debenture may give the debenture in
evidence in proceedings for enforcing the secuiity without
payment of the stamp duty or any penalty in respect of it,
unless the person had notice or, ought reasonably to have
known, that the debenture was not duly stamped, in which
case the company is liable tb pay the proper stamp duty

r
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Porver or companv
re-issue redeemcd
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592.

dcbenrures. previously

(I

) If a
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company has redeemed debentures

issued, then

(a)

Bill,

unless-

to the contrary, express or
implied, is contained in the company's
articles or in any contract made by thc

provision

company; or

(b)

the company has, by passing a resolution

t<r

that effect or by some other act,
manilested its intention that the
debentures are to be cancelled,

the company may re-issue the debentures, either by reissuing the same debentures or by issuing new debentures
in their place.

(2)

On a re-issue of redeemed debentures under
(1),
subsection
the person entitled to the debenturcs has the
same priorities as if the debentures had never been
redeemed.

(3)

The re-issue of a debenture, or the issue of'
another debenture in its place, under this section is to be
treated as an issue of a new debenture for stamp duty
purposes. but it is not to be so regarded for the purposes of
PART

XXIV-C OMPANY TAKEOVERS

Division l-General provisions
lnterpretation

XXIV.

595. (l)

In this

Parl-

"associate" has the meaning given by section 598;

"Authority" means the Capital Markets Authority;
"the company" means the company whose shares"are
the subject ofa takeover offer;
"date of the offer" means-

(a) if the offer is published-the date of
publication;

(b) if

the offer is not published, or if any
notices of the offer are given before the
date.of publication-the date when notices
of the offer, or the first such notices, are

l'lte Conrptttrias Bill,
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glven;

''holder of shares" includes-

(a)

(b)

a pcrson who holds debenttlres

that-

(i)

are ',issucd by a company to
which section 599 applies; and

(ii)

qonlcr voting rights;
I

a pcrson who holds se'curitics of a company
that are convertible into, or entitlc .the
the
holder to subscribe for, shares

of

company;
shares" means shares that are not voting

,n";::"-r"ting
"of-feror" means (subject to section 600) the person
making
a takeover offer;
.
'"oll'er period", in relation to a takeover offer, means
thc period lrom and including the date of the offer and
ending with the time the offer can no longer be accepted;

"takeover oIfer" has the meaning given by section
596;

"the 'fakeover Rules" means the rules made

.'jn

accordance with section 601;

"voting rights" means rights to vote at general
meetir [s of the company, including rights that arise only
in certarn circumstances;

"voting shares" means shares conferring voting rights.

(2) A person contracts unconditionally

to
acquire shares if the person's entitlement under the contract
to acquire them is not, or is no longer, subject to conditions
or if all conditions to which it was subject have been
satisfied, and a reference to a contract becoming
unconditional is to be read accordingly.
I
a
t9
rakeoverorrer. 596. (l) For the purposes of this Part, ulro.fftItwo

What constitutes

acquire shares in a company is a takeover offer.if the
conditions specified in subsections (2) and (3) are satisfied
in relation to the offer.

l6l0
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(2) The first condition is that it is an offer to
acquire(a)

all the shares in a company; or

(b)

if there is more than one
company-all

class of shares in a
the shares of one or more

classes,

other than shares that at the date of the offer are already
held by the offeror.

offer

(3)
are-

The second condition is that the terms of the

(a)

the same in relation to all the shares to

l

which the offer relates; or

(b) if

the shares to which the offer relates
include shares of different classes-the
same in relation to all the shares of each
class.

(4) In

subsections (1) to (3), "shares" means
shares, other than relevant treasury shares, that have been
allotted on the date of the offer. (But see subsection (5)).

(5) A takeover offer may include among the
shares to which

(a)

it relates-

all or any shares that are allotted after the
date of the offer but before a specified
date;

(b)

all or any relevant treasury shares that cease
to be held as treasury shares before a
specified date; or

(c)

all or any other relevant treasury shares.

(6)

In this section-

"relevant treasury shares" means shares

that-

(a)

are held by the company as treasury shares
on the date ofthe offer; or

(b)

become shares held

by the company

as

treasury shares after that date but before

i

l6l
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a specified date;

"specified date" means

a date specified in

or

determined in accordance with the terms of the offer.
Shares already held
by the ofl'eror, etc.

597. (l)

Subject to subsection (2), the reference in
section 596 to shares already held by the offeror includes a
reference to shares that the offeror has contracted to
acquire, whether unconditionally or subject to conditions
being satisfied.

(2) The reference in section 596 to

shares

already held by the offeror does not include a reference to
shares that are the subject ofa contract-

(a)

intended

to ensure that the holder of

shares will accept the
made; and

(b)

offer when

the
is

it

entered

into-

(i)
(ii)

by deed and for no consideration;
for consideration of negligible
value; or
for consideration consisting ol a
promise by the offeror to make the
offer.

(iii)

(3) The condition in section 596(1Xa)

satisfied

if(a)

is

the offer does not exrend to shares that
associates of the offeror hold or have

contracted

to acquire,

whether
unconditionally or subject to conditions
being-satisfied; and

(b)
Cases

in which offer

is treated as being on
same terms.

the condition would be satisfied if the offer
did extend to those shares.

598. (1)

The condition in section 596(lXb) is treited
as satisfied subsection (2) or (3) applies.

if-

(2)

This subsection applies

(a)

shares carry an entitlement to a particular
dividend that other shares of the same
class, because they were allotted later,
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do not confer;

(b) there is a

difference in the value of
consideration offered for the shares
allotted earlier as against that offered
for those allotted later;

(c) that difference merely reflects
difference in entitlement to

the
the

dividend; and

(d)

the condition in section 596(l)(b) would be
satisfied but for that difference.

(3)

This subsection applies

(a)

the law of a country outside

(i)

(i

ifKenya-

precludes an offer of consideration
in the form, or any of the forms,
specified in the terms of the offer
or the specified forrh; or
precludes it except after

i)

compliance by the offeror with
conditions with which the offeror
is unable to comply or which the
offeror regards as unduly onerous;

(b) the

persons

to whom an offer

consideration

of

in the specified form

is
receive
consideration in another form that is of
substantially equivalent value; anfl

precluded

are able to

,

(c)
.
Effect of

impossibility etc of
communicating or
accepting offer.

the condition in sectiqn 596(1)(b) would be
satisfied but for the fact that an offer of
consideration in the specified form to
those persons is precluded.

599. (1) For the purposes ofthis Part, shares are not
included in a takeover offer if they are shares. that the
offeror acquired, or unconditionally cgntracted to acquire,
during the offer period, but were ndt aEquired as a result of
accbptances of the offer.

(2) For the purposes of this Part, shares that an
of
the offeror holds or has contracted to acquire,
associate

l6l
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whether at the date ol the offer or subsequently, are not to
be treated as shares to which the offer relates, even if the
offer extends to those shares.

.

(3) In this section "contracted"

contracted unconditionally

or

means

contracted subject to

specifi ed conditions being satisfied.

(4)

This section is subject'to section 623(8) and

(e).
Certain shares
excluded friirn oller

600. (1) The fact an offer to

acquire shares in a I
company is not communicated to some of the holders of l
shares in the company does not prevent the offer from
being a takeover offer for purposes of this Part if-

(a) those shareholders have no
address

registered

in Kenya;

(b) the offer was not communicated to the
shareholders in order not to contravene
the law of a country outside Kenya; and

(c) either(i)
the offer is

published

in

the

Gazetle; or

(ii)

the offer cpn be inspected, or a
copy of it may be obtained, at a
place in Kenya or on a website,
and a notice is published in the
Gazette specifying the address of

that place or website.
(2) The fact that an offer is made to acquire
shares in a company and a law of a country outside Kenya
makes it impossible, or more difficult, for some holders of
shares in the company to accept the offer, does not prevent
the offer from being a takeover offer for the purposes of
this Part.

(3) It is not to be infened(a) that an[ffer that is not communicated

to
every holder of shares in the company

cannot be a takeover offer for the
purposes of this Part unless the
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requirements of subsection
are satisfied; or

(b)

(l)(a) to (c)

that an offer that is impossible, or more
difficult, for certain persons to accept
cannot be a takeover offer for those
purposes unless .the reason for the
impossibility or difficulty is the one
referred to in subsection (2).

(4) If a takeover offer is made and, during the
period beginning with the date of the offer and ending
when the offer can no longer be accepted, the offeror-

(a)
(b)

acquires or unconditionally contracts to
acquire any of the shares to which the
offer relates, but
does not do so .by virtue of acceptances of
the offer,

those shares are treated for the purposes of this Part as
excluded from those to which the offer relates.

(5)

For the purposes of this Part, shares that an
associate of the offeror holds or has contracted to accluire,
whether at the date of the offer or subsequently, are not
treated as shares to which the offer relates, even if the ofler
extends to such shares.

(6) In subsection (5), "contracted"

means

contracted unconditionally or subject to conditions being
satisfied.

(7) Subsections
section 623(8) and (9).
Persons rvho;rrc
associirtes of ofl crors
for purposes ol'this
Part.

(4) and (5) are subiect to

601. (1) For the purpose of this Part, a person
associate of an offeror

if the person

is-

is an

(a) a nominee of the offeror;
(b) a holding company, subsidiary or feilow
subsidiary of the offeror or a nominee
of such a holding company, subsidiary
or fellow subsidiary;

(c) a body corporate in which the

offeror

is

'l-|rc Contputrie s Bill,20

substantial

(d)

l4

ly

161.5

interested

;

of, a party
agreement with

a person who is, or is a nominee

to a share acquisition
the ofl'eror; or

(e) if the offeror is a

natural person-the

spouse, or any child or step-child, of the
person.

F-or the purposes of subsection (1)(b), a
company is a fellow subsidiary of another body corporate if
both are subsidiaries of the same body corporate but neither
is a subsidiary of the other.

(2)

(3) For the purposes of

subsection (l)(c), an
offeror has a substantial interest in a body corporate if-

(a)

the body or its directors are accustomed to
act in accordance with the offeror's
directions or instructions; or

(b)

the offeror is entitled to e5ercise or control
the exercise of one-third or more of the
voting power at general meetings of the
body.

(4) For the

purposes

of

subsection (1)(d), an

agreement is a share acquisition agreement

if-

(a) it is an agreement for the acquisition of, or
of an interest
offer relates;

in,

share's

to which

the

(b) it includes provisions

imposing obligations
restrictions
on
any
one or more of the
or
parties to it with respect to their use,
retention or disposal of those shares, or
their interests in those shares, acquired
under the agreement; and

(c)

it is not an excluded agreement.

(5) An agreement is an excluded agreement for
the purpose of subsection (4)(c)-

(a) if it is only legally binding if it involves
mutuality in the undertakings,

'l-lrc (-otttptttric.s
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expcct.rtiorls or understandings
parties to it; or

ol

the

(b) il it is an agreement to underwrite or
subunderwrite an offer

of

sharcs

in

a

company provided the agreement is
confined to that purpose and any
matters incidental to it.
'l'he reference in subsection (4Xb) to the use
of interests in shares is to the exercise of any rights or of
any control or influencc arising from those interests
(including the riglit to enter ,into an agreement for the
exercise, or for control of the exercise, of any of those
rights by another person). ,

(6)

(7)

In this section-

(a)

"agreement" includes any agreement or
arrangement; and

(b)

references

to provisions of an agreement

include-

(i)

!

undertakings, gxpectations or
understandings operative under an

.
Holv dcbcntures that
confcr voting rights
are treated for thc
purposes of this Part,

(ii)

ill?Tt'#L1l,,"ilnon.r

express or

implied and whether absolute or

not.
602, (1) For the purposes of this Part, debentures
issued by a company to which subsection (2) applies are
treated as shares in the company if they confer votin6
rights.

(2) This subsection applies to a company that
voting
shares, or debentures carrying voting rights, that
has
are admitted to trading on a regulated market.
(3) In this Part, in relation to debentures that are
to be treated as shares because ofsubsection (l), references
to shares being allotted are to be treated as including
references to debentures being issued.
How convertible
securities are to be
treated for purposes
of this Part.

603. (l) For the purposes of this Part, securities of a
company are to be treated as shares in-the company if they
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are convertible into, or entitle the holder to subscribe for,
such shares.

(2)
be

Subsection

(l) does not require

securities to

treated-

(a)

as shares of the same class as those into
which they are convertible or for which
the holder is entitled to subscribe; or

(b) as shares of the same class as other
securities only because the shares into
which they are convertible, or for which
the holder is entitled to subscribe, are of
the same class.

Division 2-Takeover Rules
Powerof Authoritv

-'
R;i;;.---make Takeover

to

604. (1) The Authority may make rules,

called

Takeover Rules, for the purposes of this Part.

(2)

The Takeover Rules

(a)

regulate(i)

(ii)
(iii)

(b)

may-'

takeover bids;
merger transactions; and
transactions, not falling within subparagraph (i) or (ii), that have or
may have, directly or indirectly, an
effect on the ownership or control
of companies;

provide for cases where-

(i)
(iD

any such bid or transaction is, or
has been, contemplatbd or
expected; or
an announcement is made denying
that any such bid or transaction is
intended.

(2) The Takeover Rules may confer power on
the Authority to order a person to pay such compensation
as it thinks just and reasonable if the person has
contravened or failed to comply with a rule the effect of
wlrich is to require the payment of money.
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(3) The rules conferring such a power on the
Authority may provide for the payment of interest,
including compound interest.
Further provisions
about Takeover
Rules.

605. (l)

The Takeover Rules

(a) make different

may-

provision

for

different

purposes;

(b)

make provision subject

to

exceptions or

exemptions;

(c)

contain
incidental, supplemental,
consequential or transitional provision;
and

(d)' authorise the Authority

to dispense with, or

modifr the application of the rules in
particular cases and by reference to any
specifi ed circumstances.

(2) Rules made for the purpose of subsection
have no effect unless the Authority has specified the
reasons for dispensing with or modifuing the rules in the
particular cases concerned.
(lxd)

(3) Immediately after making
the Authority shall publish them
Authority considers appropriate.

in

Takeover Rules,
whatever way the

(4) A person does not contravene a Takeover
Rule if the person shows that at the time of the alleged
gontravention the Takeover Rules had not been made
published as required by subsection (3).

(5) The production of a printed copy of a
document purporting to contain the Takeover Rules on
which is endorsed a certificate signed by an officer of the
Authority authorised by it for that purpose and stating-

(a)
(b)

that the Rules were made bythe Authority;

that the copy is a true copy of the Rules;
and

(c)

that on a specified date the Rules were
published as required by subsection (3),

The Companies Bill, 20 I 4
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is evidence of the facts stated in the certificate.

(6) A certificate purporting to be signed

as

referred to in subsection (5) is to be treated as having been
properly signed unless the contrary is shown.

(7) A

person who, in any legal proceedings,
wishes to rely on a document by which the Takeover Rules
were made is entitled to require the Authority to endorse a
copy of the document with a certificate of the kind referred
to in subsection (5).

1620
Power of Authoriti to
give rulings in
takeover cases.
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606. (l) The Authority may give rulings on the
interpretation, application or effect of the Takeover Rules.
12) To the extent and in the circumstances
specified the Takeover Rule, and subject to any review or
appeirl, a ruling has a binding effect.

lules

may dmpower

Auftority'to giva
directions.

607. The Takeover Rules may confer power on the
Authority to give agg" direction that appears to the
Authority to be necessary

(a) to

lnorder-

restrain

a

continuing

person from acting or

to act in

breach

of

those

Rules;

(b) to restrain a person from -doing or
continuing to do a particular thing,
pending determination of whether that
or any other conduct ofthe person is o{
would be a breach of those Rules; or

(c)

otherwise to secure compliance with those
Rules.

l-"-Y:_'-".r-t::l::3." 608.
information. pefsOn-

requrre documenE
and

(l)

(a)

The Authority may, by notice, require

a

to produce any documents that are specified
or described in the notice; or

(b) to prbvide, in the form and manner specified
in the notice, such information as may
be specified or described in the notice.

(2) A

person to whom such a notice is given
commits an offence if the person fails to comply with the

notice-

(a)
(b)

at a place specified in the notice; and

before the end of such reasonable period as
may be specified in the notice.

(3) This section applies only to documents and
information reasonably required in connection with the
performance by the Authority of its functions.

(4)

The Authority may

require-
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any document produceillo be authenticated;

or

(b)

any information proyjded (whether in a
document.or otherwise) to be verified,

in such manner as
require.

it

may reasonably

(5) The Authority may authorise a person tc
exercise any of its powers under this seetion.

(6) A person authorised under subsection

(5)
shall, if required to do so, produce evidence of the person's
authority to exercise the power.

(7) The production of a document in
compliance with a requirement made under this section
does not affect any lien that a person has on the document.

(8) The Authority may take copies from a
document produced in compliance with a 'requirement
made under this section.

(9) A reference in this section to the production
of a document includes

a reference

ts the production

(a) a hard copy of

of--

information recorded

otherwise than in hard copy form; or

(b)

information in a form from which a hard
copy can be readily.obtained.

(10)A person is not required by this section to
produce documents or providp information in respect of
which a claim to legal professional privilege- could be
maintained in legal proceedings.
(11)A person who is found guilty of an offense
undertubsection.(2) is liable bn cohviction to a fine not
exceeding one million shillings.
Rcstsictions on

disclosurcof
information about
affairs of natural
pcrson or particular

i

buiiness.

609: (I) This section applies to information (in
whatever form)

about-

(a) the private affairs of a natural person; or
(b) a particular business,'
that is provided to the Authoiity in connection with the

I
)
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ferformance of its functions.

(2) A pers6n who is in possession of
information to which this section applies shall not, during
the lifetime of the person concerned, or the exiitence of the
business, disclose that information without the consent of
that person or the person carrying on that business, as the
case requires.

trrat enabref

sc I o

Hffi:i:; fJ -x,xl,:**:ldi

(+)

Subsection (2) does not apply

sure

to-

djsclosure by a prescribed public
authority of information disclosed to it

(a) the

by the Authority in

reliance on

subsection (3); or

(b)

the disclosure of the information by anyone
directly or
who has obtained
indirectly from such a public authority.

it

(5) This section does not prohibit the disclosure
of information if the information is or has been available to
the public from any other source.

(6) In subsection (4)(a)-

(a)

"prescribed public authority" means-

(i)
(ii)

the Registrar; or

any other public

prescribed

authority

by the regulations for

the purpose of this section;

(b) . "public authority"

means a person who, ir.
a written law, performs
functions of a public nature.
accordance

ffi:"ffir':,t;i""* 610. (l) A

with

person who discloses information in
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contravention of section 609 (restrictions on disclosure of
information about affairs of natural person or particular
business) commits an offence.

(2)

In a

(a)

did not know, and had no reason to suspect,
that the information had been provided
as specified in section 609(l); or

(b)

took all reasonable steps and exercised all
due diligence to avoid the making the

prosecution for an offence under
subsection (1), it is a defence to establish on a balance of
probabilities that the defendant-

relevant disclosure.

(3) A person who is found guilty of an offence
under subsection (1) is liable on conviction to a fine not
exceeding five hundred thousand shillings.
_

(l)

If

(4)
is
an offence under subsection
commiffed by a company, each officer of the company who
is in default also commits the offence and is liable oru
conviction to a fine not exceeding five hundred thousand
shillings.
Y^':^"1-|1',!11y^:'
lmpcse sanctlons lor
ur"u"t.r

of

611. (1)

r"["over pOfSOtl

Rulcs'

The Authority may impose sanctions on a

whO-

(a)

has contravened or is contravening, or has
failed to comply with or is failing to
. comply with, a provision of the
Takeover Rules; or

'b)

has failed or is failing to comply with a
direction given under rules nrade for the
purpose of section 607 (rules may
empower Authority to give dlrections).

(2) The Authority may not impose sanctions
under subsection (l) unless it has published a statement of
its policy with respect

to-

(a) the imposition of such sanctions; and .
(b) if the sanction is a financial penalty-the
amount of the penalty that can be
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imposed.

(3) As an element of the policy, the Authority
shall, in making a decision to impose a sanction, take into
account the followirrg factors:

(a) the seriousness of the contravention

or

failure concerned;

(b)

the extent to which the contravention or
failure was deliberatq or reckless;

(c)

whether the person on whom the sanction is
to be imposed is a natural person or a
body corporate.

(a) The Authority may at any time revise a
policy statement.

(5) Before publishing a policy

statement or a
revised pplicy statement, the Authority shall prepare a draft
of the statement and consult such persons about the draft as
it considers appropriate.

(6) In exercising, or deciding whether to
exercise, its power to impose a sanction under subsection
(2) with respect a particular contravention or failure, the

to any relevant policy
published
in
force
at the time when the
and
statement
contravention or failure occurred.
Authority shall have regard

Failure to comply

with the Takeover
Rules relating to bid
documcntation.

612. (l) This section applies when a takeover bid is
made for a company that has securities-

(a)

that are admitted to trading on a securities
exchange or other regulated market in
Kenya; and

(b)

that also cbnfer voting rights.

(2) lf an offer.document published in respect of
a takeover bid does not comply with the provisions of the
Takeover Rules relating to offer documents--

(a) the person making the bid; or
(b) if the bid is made by a group of personsthe member of the goup that caused the
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document to be published,

commits an offence.

A

person cornmits an offence 'under
subsection (2) only if it is proved that the person-

(3)

(a) knew that the offer document did not
comply, or was reckless as to whether it
complied, with the relevant provisions
of the Takeover Rules; and

(b)

failed to take all reasonable steps to ensure
that it did comply.

(4)

If an offence under subsection (2) is

committed by a member of a group and the member is a
body corporate, every officer of the body who is in default
also commits the offence.

(5) If a response document published in respect
of a takeover bid does not comply with the provisions of
the Takeover Rules relating to responses to takeover bids,
the company to which the bid relates, and each officer of
that company who is in default, commit an offence.

(6) A

person who is found guilty of an offence
under this section is liable on conviction-

'
the

(a)

in the case of a natural person, to a fine not,
exceeding one million shillings, or to
both; or

(b)

in the case of a body'corporate, to a fine not
exceeding two million shillings.

Nothing in this section affects any poWef'of
Authority in relation to the enforcement of the

{7)

Takeover Rules.

(8) tn this section, 'toting rights" in relation to
a company means rights to vote at general meetings of tho
oompany, including rights that arise only in specified,
circumstances.
Enforccment

of

Takcovcr Rulcs by
thc Court.

613. (1) If the Authority is of .the opinicn thaf a
person is contravening or abgut to contavepe, or has
repeatedly contravenedi a provision of the Takeover Rules-

'
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may apply to the Court for a restraining order under,

subsection (3).

(2)

lf

the Authority is of the opinion that

a

person is failing to cornply, or about to fail to comply, or
has repeatedly failed to comply, with a requirement of the
Takeover Rules, or with a direction given under rules made
for the purposes of section 607 (rules may empower
Authority to give directions), it may apply to the Court for
a compliance order under subsection (5).

(3) A person in respect of whom an application
is made under subsection (1) or (5) is the respondent at the
hearing of the application and is entitled to appear and be
heard at the hearing.

(4) On the hearing of an application made
under subsection (l), the Court may, if satisfied that the
respondent is contravening or about to contravene, or has
repeatedly contravened, a provision of the Takeover Rules,
the Court may make an order restraining the respondent
from continuing or committing the contravention, or
committing further contaventions, of the provision.

(5) On the hearing of an application made
under subsection (2), the Court may, if satisfied that the
respondent is failing to comply or about to fail to comply,
or has failed to comply, with a requirement of the Takeover
Rules or a direction given under section 607, the Court may
make a compliance order directing the respondent to
comply with the requirement or direction.

(6) The Authority may not seek an injunction
from the Court concerning a matter in respect of which it
can make, an application under this section.
Authority not liable
for damages in
connection with the
performance of its
functions under this
Part.

614. (1) Neither the Authority nor a person to whom
subsection (2) applies is liable for damages for any act
done, or omitted to be dohe, in connection with the
performance or purported performance of the functions of
the Authority under this Part.

who-

(2)

Subsection (1) applies to a person

(a)

is or is acting as a member, or an employee
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of the Authority; or

(b)

is a person authorised under section 608(5).

(3) Subsection (1) does not apply to an act
proved to have been done or omitted in bad faith.
No action for breach
of statutory duty etc.

515. (1) A

contravention of, or a failure'to comply
with a requirement of, the Takeover Rules does not give
rise to a right ofaction for breach ofstatutory duty.

(2) A contravention of, or a failure to comply
with a requirement of, the Takeover Rules does not of itself
render a transaction void or unenforceable.
Privilege agaiqst self-

incrimination.

to-

616. (l) A statement made by a person in response

(a)

a requirement under section 608(1) (power
to require documents and information);
or

(b)

an order made by the Court under section
613 (enforcement of Takeover Rules by
Court) to ensure compliance with such a
requirement,

Cap.63,

may not be used against the person in criminal proceedings
for an offence other than one to which subsection (2)

applies.

/

to-

(2)

This subsection applies

(a)

an offence (if any) that is created by the
regulations for the purposes of this
subsection; and

(b)

an offence

(i)

under-

section 107 of the Penal Code
(perjury and subornation .of
perjury); or

(iD

section

ll4

of that Code (false

swearing).

Division &-Impediments to takeovers
InJerpretation:

Dvision 3.

617.

(l)

In this

Division-

1628
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"offer period", in relation to a takeover bid,
means the time allowed for acceptance of th-e
bid bv the Takeover Rules;

'bpted-in company" nrcans a company in
relation to

which-

(a) an opting-in resolution has effect;.and
(b) the eonditions specified in section 618(2)
and (3) continub to be sadisfied:

"opting-in resolution" means a special
of the kind referred. to in section

'resolution
618(.1);

"opting-out resolution" means
resolution of the kind referred to

a

special

in section

618(4).

(2)

For the purposes of this

(a)

securities of a company are teated as shares
of the company if they-

(i)
(ii)

Division-

are convertible intp; or

entitle the holder to subscribe fur;
shares in the company; and

(b)
Impedimens to
takeovers: opting in
and opting out.

debentures issued by a company are treated
as shares iq the company if they confer
voting rights on their holder.

618. (1) A

comrpany ffi&y, by a special resolution
(called an opting-in resolution), opt in for the purpeses gf
this Part if the follouiing tw-o conditions are satisfied in
relation to the company.

(2)
.yotihg

The first condition is that the company has
totrading on a regulated market.

shares admitted

(3)

The second condition is

(a)

no shares conferring special dghts in the

that-
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company are held

(i)
(ii)

(iiD
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by-

a Cabinet Secretary,

a nominee of, or any other person
acting on behalf of, a Cabinet
Secretary, or
a coinpany directly or indirectly
controlled by a Cabinet Secretary;
and

(b) no such rights are exercisable by or on
behalfofa Cabinet Secretary under

any

enactment.

L

A

company' may revoke an opting-in
resolution by a further special resolution called an opting-

(4)

i

out resolution.
Further provision
about opting-in and

opting-out
resolutions.

'

619. (l) For the purpose of this section, the effective
date is the date specified in an opting-in resolution or an
opting-out resolution is to have effect.
(2) An opting-in resolution or an opting-out
resohfiion has no effect unless it specifies an effective date.
(3) The effective date of an opting-in resolution
may not be earlier than the date on which the resolution is
passed.

(4) The second condition in section 618 is
required to be satisfied at the time when the opting-in
resolution is passed, but the first condition does not {reed to
be satisfied until the effective date.

(5) An opting-in resolution passed before

the

time when voting shares of the company are admitted to
trading on a regulated market comfries with the
requirement in subsection (1) if, instead of speciffing a
particular date, it provides for the resolution to have effect

i

from that time.

I

(6) An opting-in resolution passed before the
commencement of this section complies with the
requirement in subsection (1) if, instead of specifuing a
particular date, it provides for thetesolution to have effect
from that commencement.
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(7) The effective date

of an opting-out

resolution may not be earlier than the first anniversary of
the date on which a copy of the opting-in resolution was
lodged with the Registrar for registration.
Consequences

of

opting in: effect on
contractual
restrictions.

620. (1) The following provisions

have effect when

a takeover bid is made for an opted-in company.

(2) An agreement to which this section applies
is void in so far as it places any restriction-

(a)

on the transfer to the offeror, or at

(b)

on the transfer to any person of shares in the

the
person,
offeror's.direction to another
of
shares in the company during the offer
period;

company at a time'during the offer
period when the offeror holds shares
amounting to not less than seventy-five
percent in value of all the voting shares
in the company;

(c)

on rights to vote at a general meeting of the
company that decides whether to take
any action that might result in the
frustration of the bid;

(d)

on rights to vote at a general meeting of the
company that-

(i)
(ii)
.

is the first such meeting fo be held
after the end of the offer period;
and

is held at a time when the offeror
holds shares amounting to not less
than seventy-five percent in value

of all the voting shares .in

the

oompany.

(3) .Thissection applies to an agreerilent(a) entered into between a person holding
shares in the company and another such
person on or after the commencement of
this section; or

l63l

The Companies Bill, 20 I 4

(b)

entered into at any time between such a
person and the company,

(4) The reference in subsection (2)(c) to rights
to vote at a general meeting of the company that decides
whether to take any action that might result in the
frustration of the bid includes rights to vote on a written
resolution concerned with that question.

(5)

For the purposes of subsection (2)(c), action
that might result in the frustration of a bid is any action of
that kind specified in the Takeover Rules.

(6) A person who sustains loss as a result of an
act or omission that would, but for this section, be a breach
of an agreement to which this section applies is entitled to
compensation from any other person who would, but for
this section, be liable to the person for committing or
inducing the breach. The amount of compensation is to be
such amount as the Court considers just and equitable.

(7) A

reference in this section to voting shares
in the company does not include-

(a)
(b)

debentures; or

s\ares that, under the company's articles of
association, do not normally carry rights
to vote at its general meetings (such as
shares carrying rights to vote that, under
speclfied
those articles, arise only
pecuniary advantages are not provided)

if

Power of o*eror to
rcquire general
mccting to be
convened.

621. (l) If a takeover bid is made for an opted-ir.
company, the offeror may, by making a request to the
directors

of the company, require them to

convene a

general meeting of the company if, at the date at which the
request is made, the offleror holds shares amounting-to not
less than seventy-five percent in value of all the voting
shares. in the company.
shares

(2) The reference in subsection (1) to voting
in the company does not include-

(a)
(b)

debentures; or
shares that, under the company's articles

of
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association, do not normally carry rights

to vote at its

general meetings (for
example, shares carrying rights to vote
that, under those articles, arise only if
specified pecuniary.advantages are not
provided).

(3) Sections 279 to 281 (members' power to
require general meetings to be convened) apply (with
necessary modifications) to the convening of a general
meeting for the purpose of considering the takeover bid.

622. (l) A company that has passed an opting-in
tgl".l1'!'.1'_i:_notrlrcatron ot oDtlns-,
inoroptingoul' " resolution or an opting-out resolution shall notiSr the
resolutions resolution to the Authority within fourteen days after the
resolution is passed.

(2)

'

If a

company

fails to comply

with

subsection (l), the compari,y, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(3) If, after a company or an officer of

the
comp&ny is. convicted of an offence under subsection (2),
the company continues to fail to noti$ the resolution to the
Authority, the company, and each officer of the company
who is in default, commit a further offence on each day on
which the failure continues and on conviction are each
liaNe to a fine not exceeding twenty thousand shillings for
each suoh offence.

Division 4-"Squeeze in" and "sell out"

fritj;'*tl'#ilo

623, (1) Subsection:12; applies to a takeover offer

sha,rchorder. that does not relate to shares of different classes.

a

(2) An offeror who has," as result of
acceptances of the offer, acquired or unconditionally
contracted to acquire-

(a)

not less than ninety percent in value of the
shares to which the offer relates; and

(b) if the shares to which the offer relates are
voting ,shares-not less than ninety.
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1

6.13

votins rights conrerred

b1

may give notice to the holder of any shares to which the
offer relates that the offeror has not acquired or
unconditionally contracted to acquire that the offeror
intends to acquire those shares.
(3) Subsection (4) applies even though the
takeover offer relates to shares ofdifferent classes.

(a) An offeror who has, as a result of
acceptances of the offer, acquired or unconditionally
contracted to acquire-

(a)

not less than ninety percent in value of the
shares of any class to which the offer
relates; and

(b) if the shares of that class are voting
shares-not less than ninety percent of
' the
voting rights conferred by those
shares,

may give notice to .the holder of any shares of that class to
which the offer relates that the offeror has not acquired or
unconditionally contracted to acquire that the offeror
intends to acquire those shares.

(5) If a takeover offer that includes among the
shares to which it relates shares that are allotted after the
date of the offer, the offeror's entitlement to give a notice
under subsection (2) or (4) on any particular date is to be
determined as if the shares to which the offer relates did
not include any shares allotted on or after that date.

if-

(6)

Subsection (7) applies

(a)

the requirements for the giving of a notice
under subsection (2) or (4) are satisfied;
and

(b)

there are shares in the company that the
offeror, or an associate of the offeror,
has contracted .to acquire subject to
conditions being satisfied, and in
relation to which the contract has ndt
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become unconditional.

(7) The offeror's

entitlement to give a notice
(4)
(2)
or
is to be determined as if-under subsection

(a) the

shares to which the offer relates
included shares of the kind referred to
in subsection (6Xb); and

(b)

in'relation to those shares the words "as a
result of acceptances of the offer" in
subsection (2) or (4) were omitted.

:.

(8) For the purposes of this section, shares are
not excluded by section 600(4) from those to which the

if-(a) they are shares that the offeror acquired,

offer relates

or

unconditionally contracted to acquire,
during the offer period, but were not
acquired or contracted to be acquired as
a result ofacceptances ofthe offer; and

(b)

subsection (10) applies,

and the offeror is taken to have acquired or to have
contracted to acquire those shares as a result of acceptance
of the offer.

(9) For the purposes of this section, shares

are

not excluded by section 600(5) from those to which the

iF(a) during the offer period, an associate of the
offeror acquired, or unconditionally

offer relates

contracted to acquire, any of the shares
to which the offer relates; and

(b)

subsection (10) applies.

(10)This subsection applies

(a)

if-

at the time the shares were acquired or
contracted to be acquired the valugof
the consideration for which they were
acquired or contracted to be acquired
does not exceed the. value of the
consideration specified in the'terms of
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the offer; or

(b)

those terms ilre subsequently revised so that
when the revision is announced the

of the consideration for the
acquisition, at the time referred to in
(a), no longer exceeds the
-paragraph
--value
of the consideration specified in
value

those terms.
Further provision
about notices given
under section 623.

624. (1) An offeror may not give a notice

under
section 623 otherwise than in the manner prescribed by the
regulations.

(2) An offeror may not give a notice
section 623(2) or (4) after the end

(a) the period of

under

of-

three months from

and

including the day after the last day of
the offer period; or

(b)

the period of six months from and including
the date cif the offer, if that period ends
earlier and the offer is one to which
subsection (3) applies.

subsection applies to an offer if the
time allowed for acceptance of the offer is not governed the

(3) This

Takeove.r Rules.

(a)

On first giving a notice under section 623 in
relation to an offer, the offeror shall send to the company-

(a) a copy ofthe notice; and
(b) a statutory declaration stating that the
conditions for the giving of the notice
are satisfied.

(5) If the offeror is a company,

subsection (4)
(b) is complied with only if the statutory declaration is
made by a director of the company.
(6) An offeror
(a)

who-

fails to send a copy ofa notice or a statutory
declaration as require{ by subsection
(3); or
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(b)

makes such a declaration for the purposes
of subsection (4) knowing it to be false
or without having reasonable grounds
for believing it to be true,

commits an offence.

(7) It is a defence for a person charged with an
offence for friiling to send a copy of a notice as required by
subsection (4) to prove that reasonable steps were taken to
comlly with that subsection.
(8) A person found gurlty of having
an offence under this section is liable on

(a)

'
Effcct of noticcs
undcr scction 623.

committed

conviction-

in the case of a body corporate, to a fine not
exceeding two million shillings; or

(b) ' in the case of a natural person, to a fine not
.exceeding one

million shillings.

625. (l) Subject to section 630 (applications to the
Court), this section applies if the offeror gives a
shareholder a notice under section 623.

(2) The offeror is"not only entitled but is bound
to acquire the shares to which the notice relates on the
terms specified in the offen

(3) If

the terms of an offer are such as to give
the shareholder a choice of consideration, the offeror shall
include in the notice particulars of the choice and a
statement_

(a)

stating that ttre shareholder may, within six
weeks from the date of the notice,

a

indicate that choice by
written
communication sent to the offeror at an
address specified in the notice; and

(b)

stating which consideration specified in the
offer will apply a choice is not
indicated.

if

(4) Subsection (3) applies whether. or not any
time-limit or other conditions applicable to the choice
under the terms of the offer can still be complied with.

1
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(s)

rf-

(a)

the consideration offered to, or chosen by,
the shareholder is not cash and the
offeror is no longer able to provide it; or

(b)

the consideration offered to, or chosen by,
the shareholder is not cash and was to
have been provided by a third party who
is no longer bound or able to provide it,

the consideration is taken to consist of an amount of cash,
payable by the offeror, which at the date of the notice is
equivalent to the consideration that was offered or chosen.

(6) Immediately after the end of six weeks from
the date of the notice, the offeror shall-

(a)

send a copy of the notice to the company;
and

(b) pay or

transfer

to the company the

consideration for the shares to which the
notiOe relates.

'

(7) If the consideration consists of shares or
securities to be allotted by the offeror, the reference in
subsection (6Xb) to the transfer of the consideration is a
reference to.the allotment of the shares or securities to the
co{npany.

(8) If the shares to which the rr-tltice relates are
registered, the offeror shall attach to, or enclose with, the
copy of the notice sent to the company under subsection
(3Xa) a document of transfer exqcuted on behalf of the
holder of the shares by a person appointed by the offeror
immediately after receiving the document.
(9) On receipt of the document the company
must register the offeror as thcholder of those shares.
(10)If the

to which the notice relates are
transferable' by the deli-very of warrants or other
documents, the offeror shall attach to, or enclose with, the
copy of the notice sent to.the companj under subsection
shares

(3Xa) a statement to that effect.

I
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(11)On receiving the statement under subsection
(10), the company shall issue the offeror with warrants or
other documents in respect of the shares, and those already
issued in receipt of the shares become void.

(12)The company holds any consideration
received by it under subsection (5)(b) on trust for the
person who, before the offeroi acquired them, was entitled
to the shares in respect of. which the consideration was
received.
Further provision
about consideration
held on trust under
section 625.

626. (1) If an offeror pays or transfers consideration
to the company under section 625(6), the company shall
pay into a separate bank account that .complies with

(2)(a) any money it

subsection

receives under

section.,

625(6Xb); and

(b)

any dividend or other amount accruing from
any other consideration it receives
under that paragraph.

(2) A bank account complies with

this

subsection if the balance on the account-

(a) bears interest at an appropriate rate; and
(b) can be withdrawn by such notice (if any) as
is appropriate.

-

(3) rf--

--- (a)
(b)

the person entitled to the consideration held
on trust under section 625(12) cbnnot be
found; and
subsection (4) applies,

the company shall pay the consideration, together with any
interest, dividend or other benefit that haS accrued from the
consideration, into Court.

if-

(4)

This subsection applies

(a)

reasonable enquiries have been mad6' at
reasonable intervals to find the person;
and
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(b) either(i)

twelve years has elapsed since the
consideration was received; or
(ii)
the company has been liquidated,
whichever first occurs.
(5) If the person entitled to the consideration
held on trust under section 625(12) cannot be found and
subsection (4) qplies-, the following provisions have effect:

(a)
(b)

(c)

the trust is ended;

the company or, if the company has been
liquidated, the liquidator shall sell any
consideration other than cash and any
benefit other than cash that has accrued
from the consideration;

if the company has been
liquidated, the liquidator shall deposit in
the name of the registrar of the Court in
a separate bank account that complies
with subsection (2) an amount

the company or,

representing(i)

the consideration so far. as

it is

cash;

(ii)

the proceeds

(iii)

of any sale under

paragraph (b); and

any interest, dividend or other
benefit that has accrued from the
consideration,

and shall lodge the receipt for the
deposit with the Registlar.

(6)

The expenses of the enquiries referred to in
subsection (4) may be paid'out of the money or other
property held on trust for the person to whom the enquiry
relates.
Rightorminoritv

-

shareholder to be

L"rer'i.riui on

,o,.

627. (l) Subsections (3) and (a) apply
offer relates to all the shares in a company.

of

if

a takeover

subsection (1),'a
takeover offer relates to all the shares in a company if it is

(2) For the purposes

l6:10
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an offer to acquire all the shares in the company.

I

!

(3) The holder of voting

shares to which the
offer relates who has not accepted the offer may require the
offeror to acquire those shares if, at any time before the end
ofthe offer period-

(a)

the offeror has as a result acceptances ofthe
offer, acquired or unconditionally
contracted to acquirb some, but not all
of the shares to which the offer relates:
and

(b)

those shares, with or without any other
shares in the company that the offeror

m*l:T"ffi:"

ll,iffi '*':J;*:'T;

conditions being

(i)

(

ii)

amount

satisfied-

to not less than ninety

percent in value of all the voting
shares in thg company or would do
so but for subsection (1) of section
602 (debentures conferring voting
rights); and
confer not less than ninety percent
of the voting rights in the company
or would do so but for that
subsection.

(4) The holder of any non-voting shares to
which the offer relates who has not accepted the offer may
require the offeror to acquire those shares if, at any time
before the end of the offer period-

(a)

the offeror has, as a result ofacceptances of
the offer, acquired or unconditionally
contracted to acquire some, but not all
of the shares to which the offer relates;
and

(b)

those shares, with or without any'other
shares in the company that the'offeror
has acquired or contracted to acquire
(whether unconditionally or subject to
conditions being satisfied) amount to
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not less than ninety percent in v4lue of
all the shares in the company or would
do so but for section 601(1).

(5) Ifa takeover offer relates to shares ofcine or
more classes and at any time before the end of the offer
period-

(a)

the offeror has, as a result ofacceptances of
the offer, acquired, or unconditionally
contracted to acquire, some, but not all,
of the shares of any class to which the
offer relates; and

(b)

those shares, with or without any other=
shares of that class that the offeror has acquired or contracted to acquire,,whether unconditionally or subject to,

(i)
(ii)

amount to not less than ninety
percent in value of all the shares of
that class; and
if the shares of that class are voting
shares, confer not less than ninety
percent of the voting rights carried
by the shares of that class,

the holder of any shares of that class to which the offer
relates who has not accepted the offer may require the
offeror to acquire those shares.

if--

(6)

Subsection (7) applies

(a)

a shareholder exercises rights conferred by
subsection (2), (3) or (a)@);

(b)

at the time when the shareholder exercises
the. right, $ere are shares in the
company that the offeror has contracted
to acquire subject to cohditions being
satisfied, and in relation to which the
contract has not become unconditional;

and
'
(c) the requirement

impbied

by

subsection
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(2)(b), (3Xb) or (4Xb) (whichever is
appropriate) would not be satisfied if
those shares were not taken into
account.

(7) The shareholder is treated for the purposes
of section 629 (effect of exercising the rights conferred by
section 627) as not having exercised the rights conferred by

this section unless the requirement imposed by paragraph
(b) of subsection (2), (3) or (4) (as appropriate) would be
satisfied

if-(a) the ret-erence in that paragraph to other
shares

has

in the company that the offeror

contracted
to acquire
unconditionally or subject to conditions
being satisfied were a reference to those

shares that the offeror has
to acquire;

unconditionally contracted
and

(b)

the reference in that subsection to the offer
period were a reference to the period
referred to in section 628(2).

(8) A reference in subsection (2Xb), (3)(b),
(4Xb), (6) or (7) to shares that the offeror has acquired, or
contracted to acquire, includes a reference to shares that an
associate of the offeror has acquired or contracted to
acquire.
Furlher provision
about rights.
con('erred by scction
62-t.

628. (1) Rights conferred on a shareholder by
section 627(3), (4) or (5) are exercisable only by a written
communication addressed to the offeror.
(2) Rights conferred on a shareholder by section
627(3), (4) or (5) are not exercisable after the end of the
period of three months from-

' the end of the offer period; or
(b) if later, the date of the notice required
(a)

to be

given under subsection (3).

(3) Within one month after the time specif,red in
section 627(3), (4) or (5), the offeror shall give any
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shareholder who has not accepted the offer notice in the
prescribed manner of-

(a) the rights that are exercisable by the
shareholder under that subsection; and

(b) the period within which the rights are
exercisable.

(4) If the notice is given before the end of the
offer period, the offeror shall specify in the notice that the
offer is still open for acceptance.
(5) Subsection (3) does not apply if the offeror
has given the shareholder a notice in respect of the relevant
shares under section 473.
(6) An offeror who fails

to

comply with

subsection (3) commits an offence.

(7) If the offeror is a company, every officer of
that company who is in default also commits a*offence.

(8) If an offeror other than a company is
charged with an offence for failing to comply with
subsection (3), it is a defence to prove that the defendant
took all reasonable steps for securing compliance with that
subsection.

(9) A person found guilty of an offence under
this section is liable on conviction-

(a)

in the case ofa body corporate, io a fine not
exceeding one million shillings; or

(b)

in the case of a natural person, to a fine not

exceeding

five hundred thousand

shillings.
Effect of exercising
the rights conferred
by section 627.

629. (l) Subject to section 630 (circumstances in
which offeror or minority shareholder may apply to the
Court), this section applies to shares in respect of which a
shareholder has exercised the rights conferred by section
627 (right of minority shareholder to be bought out by
offeror).

(2) The offeror is not only entitled but

also

bound to acquire shares to which this section applies on the

I@4
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tenns of the offer or on such other terms as may be agreed
to by the shareholder and the offeror.

(3) If the terms of an offer are such as to give
the shareholder a choice ofconsideration-

(a)

tfre shareholder may -indicate that choice
when requiring the offeror to acquire
the shares; and

(b)

the

offeror-

(i)
'

(ii)

shall include in the notice given to
the shareholder under section 628)
particulars of the choice and of the
rights conferred by this subsection;
and

. may include in the notice

indication

.

stating

an

which
consideration specified in the offer
. will apply if the shareholder does
not indicate a choice.
(4) In subsection (2), the reference to the terms
of the offer is to be read accordingly.

(5) Subsection (3) applies whether or not any
time-limit or other conditions applicable to the choice
'under the terms of the offer can still be complied with.

(6) Ifthe

consideration offered to, or chosen, by

the shareholder-

(a)

is not cash and the offeror is no longer able
to provide it; or

(b)

was to have been provided by a third party
who is no longer bound or able to
provide it,

the consideration is taken to consist of an amount of cash
that is payable by the offeror and that, at the date when the
shareholder requires the offeror to acquire the shares. is
eQuivalent to the consideration that was offered or chosen.
D

ivision $-Supplem entary provisions

circumstancesi' 630. (1) If

a notice is given under section 623 (right

i
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I

i

i

I,

H:1$:T:l"i:ra., of offeror to buy out minority shareholder) to a shareholder
may appry to $rc the Court may, on an application made by the shareholder,

Court

order-

(a)

that the offeror is not entitled and bound td
acquire the shares to which the notice
relates; or

(b)

that the terms on which the offeror is
entitled and bound to acquire the shares
are such as the Court considers to be
fair and reasonable.

I

(2) An application

under subsection (1.) has no
effect unless made within six weeks from the date on which
the notice referred to in that subsection was given.

(3) If an application to the Cou{ under
subsection (l) is pending at the end of the six weeks period,
section 623(6) does not have effect until the application has
been disposed of.

If a

(4)
shareholder exercises the rights
conferred by section 627 (right of minority shareholder to
be bought out by offeror) in respect of any shares, the
Court may, on an application made by the shareholder or
the offeror, make an order speciffing the tcrms on which
the offeror is entifled and bound to acquire the shares.
(5) On the hearing of an application made under
(l) or (3), the Court may not(a) impose a consideration of a higher value
than that specified in the offer unless
.
the holder of the -shares satisfies that

subsection

Court that the consftleration so specified
would be unfair; or

(b)

impose

a

consideration
than that so specified

of a lower value

(6)

The Court may not make an order for costs
shareholder making an application under
against
(l)
or (3) unless il considers thatsubsection

a

(a)

*.

unnecessary, improper

#*,::1,,:lrwas

I
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(b)

the

shareholder unreasonably delayed

making the application; or
(c)

the shareholder behaved unreasonably in
conducting the proceedings on the
application.

(7)

The Court may not hear an application made
by a shareholder under subsection (1) or (3) unless the
shareholder has given notice of the application to the
offeror.

(8) An offeror who is given notice of

an

application under subsection (1) or (3) shall give a copy of
the notice to-

(a)

any person. other than the applicant, to
whom a notice has been given under
section 623;

(b)

any person who has exercised the rights
conferred by section 627.

(9)

The Court may not hear an application made
by an offeror under subsection (3) unless the offeror has
given notice of the application to-

(a)

any person to lvhom a notice has been given
under section 623, or

(b)

any person who has exercisbd he rights
conferred by section 627.

(10)Subject to subsection (11), if a takeover
offer has not been accepted to the extent necessary to
enable the offeror to give notices under section 623(2) or
(4), the Court may, on an application made by the offeror,
make an order authorising the offeror to give notices under
that subsection if it is satisfied that-

(a)

the offeror has, after reasonable inquiry,
been unable to trace one or more of the
persons holding shares to which the
offer relates;

(b)

the requirements of that subsection would
have been satisfied if that person, or all
of those persons, had accepted the off-er

.,1
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and

(c) the consideration offered is fair and

.

reasonable.

(ll)The Court may not make an order under
subsection (10) unless it considers that it is just and
equitable to do so having regard, in particular, to the
number of shareholders who have been traced but who
have not accepted the offer.
When takeover offers
are made by two or
more persons jointly.

631. (1) If

a takeover offer is made by two or more
jointly, the conditions for the exercise of the rights
conferred by section 623 (right of offeror to buy out
minority shareholder) are satisfi ed-

persons

(a)

in the case of an acquisition of shares made
as a result of acceptances of the offer-

by the joint offerors acquiring, or
unconditionally contracting
the shares jointly; and

to acquire,

(b) in any other case-by the joint offerors
acquiring or unconditionally contracting
to acquire the shares either jointly or
separately.

(2) The conditions for the exercise of the rights
conferred by section 627 (right of minority shareholder to
be bought out by offeror) are satisfied-

(a)

in the case of an acquisition of shares made
as a result of acceptances of the offerby the joint offerors acquiring, or
unconditionally contracting to acquire,
the shares jointly; and

(b) in any other case-by the joint offerors
acquiring, or contracting (whether
unconditionally or subject to conditions
being satisfied) to acquire, the shares
either jointly or separately.

(3) Subject to subsections (5) to (9), the rights
obligations
and
of the offeror under Division 4 ("Squeeze
in" and "sell out") are respectively joint rights and joint and
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several obligations of the

joint offerors.

(4) A provision of sections 623 to 630 that
or authorises a notice or other document to be

requires
given or sent by or to the joint offerors is complied with if
the notice or document is given or sent by or to any of
them.

(5) The statutory declaration required by section
624(4) is ineffective unless it is made by all of the joint
offerors and, if one or more of them is a company, is signed
by a director of the company or companies concerned.
(6) Except as provided by

subsection (7), in
relation to a takeover offer made by two or more persons
jointly, a reference in this Part to the offeror is a reference
the joint offerors or any of them.

'

(7) In sectio n

625(7) and (8), in relation to a
takeover offer made by two or more persons jointly, a
reference to the offeror is a reference to the joint offerors or
such of them as they may determine

(8) In sections 625(5)(a) and 639(6)(a), in
relation to a takeover offer made by two or more persons

jointly, a reference to the offeror being no longer able to
provide the relevant consideration is a reference to none of
the

joint offerors being able to do so.

(9) In section 630, in relation to a takeover offer
made by two or more persons jointly, a reference to the
offeror is a reference to thejoint offerors, except that-

(a) an application to the Court under that
section may be made by any of them;
and

(b)

the reference in subsection ( l0Xa)of that
section to the offeror having been
unable to trace one or more of the
persons holding shares is as a reference
to none of the offerors having been able

to do so.
PART iITV-COMPAI\IY ACCOUNTING RECORDS AND
FINANCIAL STATEMENTS
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Division l-Introductory provisions
632. (1) In this Part-

"annual financial , staternent", in relation to a
company, means the company's individual financial
statement for a financial year, and includes any group
financial statement prepared by the company for that
year.

(2) In the

case ci'f an unquoted company, its
annual financial statement and reports for a financial year
consist of-

(a) its annual trnancial statement;
(b) the directors'report; and
(c) the auditor's report on the

financial
$atement and directors' report unless
the company is exempt from audit.

(3) In the case of a quoted company, its annual
financial statement and reports for a financial year consist

of-

(a)
(b)
(c)
(d)

its annual financial statement;
the directors' remuneration report;
the directors'report; and
the auditor's report

on-

(i)
(ii)

the financial statement;
the auditable part of the directors'
remuneration report; and
(iii) the directors' report.
(4) A reference in this Part to a company's
annual financial statement, or to a balance sheet or profit
and loss account, includes notes to the statement, or
balance sheet or profit and loss account t.rat-

(a)

give information required by a provision of
this Act or the prescribed financial
accounting standards; and

(b)

are required or permitted by the provision
to be given in a note to a company's
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.
Notes to a company's
financial statements.

=t
Application of this
Part.

financial statements.

633. Information required by this Part to be given in
notes to a company's annual financial stat€ment can be
.contained in the statement or in a separate document
annexed to it.
634. (1)

The requirements of this Part relating to the
financial statement of a company apply to each financial
year of the gompany.

(2)

In certain respects, different provisions'

apply to different kinds of company

are-

(3)

The rnain distinctions for this pufpose

(a)

between companies subject to the small
companies regime and companies that
are not subject to that regime; and

(b)

*i:hffi::d

companie,s and unquoted

(a) In this Part, if provisions do not apply to all
kinds of company-

(a)

provisions applying to companies subject
to the small companies regime appear
before the provisions applying to other

(b)

*#;',f;;,r,", . ffi'ffJ,#itf;

I ,|

to public companies; and

(c)

provisions applying to quoted companies
applv ing to

:if'"fl'ffi

Companies'subject to
the small companics -

r€8Ime.

.635. The small companies regime for' financial
"'ll:'provisions
statements applies to a company
for a financial year in
relation to which the company-

Companies qualifying
snrdl:Jeneral rules. .

as

'

lts

(a) qualifies as small; and
(b) is not excluded from the regime.
636. (l) A company qualifies as small in relation to
frst financial year if the qualiffing conditiops arg
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satisfied in that year.

(2) A company

qualifies as small in relation to
a subsequent financial year if the qualifying conditions-

(a)

are satisfied in that year and the preceding
financial year;

(b)

are satisfied in that year and the company
qualified as small in relation to the
preceding financial year; and

(c)

were satisfied in the preceding financial
year and the company qualified as
small in relation to that year.

(3)

The qualifying conditions are satisfied by a
company in a year in which it satisfies two or more of the
following requirements-

(a)

it

(b)

the value of its net assets as shown in its
balance sheet as at the end of the year
is not more than three hundred and
sixty million shillings; and

(c)

it does not have more than fifty employees.

a turnover of not more than seven
hundred and twenty million shillings;

.has

(4) For a period that is only part of a of a
company's financial year. the maximum figures for
turnover are to be adjusted proportionately.

(5) In this section, "the number of employees"
means the average number of persons employed by the
.company-in the year, determined as follows:
(a)

(b)

(c)

for each month in the
financial year the number of

ascertain

persons employed under contracts
of service by the company in that
month (whether throughout the
month or not);
add together the monthly totals;
and
divide the result obtained under
paragraph (b) bV the number of
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months in the financial year.

is

(6) This section
subject to section 637
(companies quali$ing as small parent companies).
companiesqualirving' 637. (1) A parent company qualifies as a small
as small: parent
companies. company in relation to a finarcial year only if the group of
companies headed by it qualifics as a small group.
(2)

A

group qualifies as

a small group in

relation to thO pargnt company's firgt financial year
qualifting conditions are satisfied in that year.

if

the

-(3) A group qualifies as a small group in

relation
company

to a

if(a)

subsequent financial year

of the parent

the qualifying conditions are satisfied in
that year and the preceding financial
year;

(b)

the qualiffing conditions are satisfied in
that year and the group qualified as
small in relation to the preceding
financial year; and

(c)

the qualifying conditions were satisfied in
the preceding financial year and the
group qualified as a small group in
relation to thgt year.

(a) The qualiffing conditions are satisfied by a
group in a year in which it satisfies two or more of the
following requirements :

(a)

the group has an aggregate turnover of not
more than seven hundred and twenty
million shillings net or eight hundred
and sixty-five million shillings gross;

(b)

the aggregate values ofthe net assets ofthe
companies comprising the group as
shown in the group's balance sheet as".
at the end of that year are not more

than three hundred and sixty million
shillings; and

(c) the group has not

more thanl fiffy

The Companies Bill, 2014

1653

employees in total.

(5) The aggregate figures in subsection (4Xa)
are calculated by adding together the relevant figtlres
determined in accordance with section 636 (companies
qualifying as small: general) for each member of the
group.

(6) In relation to the aggregate figures in

(4)(a) "net" means the amount remaining

subsection

after
any set-offs and other adjustments are
made to eliminate group transactions in
accordance with the prescribed
financial accounting standards; and

(b)

oogross"

means the amount existing without

making those set-offs and

other

adjustments.

(7) A. company may satisfr any relevant
of either the net or the gross

requirements on the basis
figure.

(8) The following figures for each subsidiary
undertaking are to be those included in its individual
financial statement for the relevant financial year-

(a) if its financial year ends with that of the
parent company-that financial year;
and

(b) if not-its last financial year ending before
the end of the financial year of the
parent company.

(9) If those figures cannot be obtained without
-disproportionate expenbe or undue delay, the latest
available figures can be used
Companies excluded

from the small
companies regime.

638. (1) The small companies regime does not
apply to a company that is, or was at any time within the
financial year to which the financidl statement relates-

(a)
(b)

a public company; or
a member

of an ineligible group.
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(2) A group is ineligible if

any of its members

ls-

(a) a public company;
(b) a body corporate (other than a public
company) whose shares are admitted to
trading on a securities exchange or
other regulated market in Kenya; or

(c)

a person who carries on insurance market
or banking activity.

(3) A company is a small company for the
purposes of subsection (2)if it qualified as a small
company in relation to its last financial year ending on or
before the end of the financial year to which its financial
statement relates.
when companv is

a

quoted company or an

639. For the purposes of this Part, a company is a
company in relation to a financial year if it was a
quoted company immediately before the end of the
accounting reference period by reference to which that

unquot"aro-punyrorQUotOd

thepurposesofthis

financial year was determined.

Division 2-Companies to keep accounting records
Dutv or companv
keep proper

to

""countingr""ords.

640.

(I

) Every company shall keep

proper

aCcountingrecOrds,

(2) For purposes of subsection
records are. proper only if they-

(a)

(l),

accounting

show and explain the transactions of the
company;

(b)

disclose with reasonable accuracy, up to
the end of the previous three month
trading period, the financial position of
the company at that time; and

(c)

enable the directors to ensure that every
financial statement required to be
prepared complies with the
requirements of this Act.

(3) In particular, a company shall ensure that
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its accounting records-

(a)

contain-

(i)

entries from day to day of all
amounts of money received and
spent by the company and the
matters in respect of which the
receip and expenditure takes
place; and

(ii)

a

record

of the assets and

liabilities of the company; and

(b) comply with the prescribed

financial

accounting standards.

dealing

(4) If the business of the company involves
in goods, the company shall ensure that its

accounting records

(a)

contain-

statements of stock held by the company at

tlhe end of each financial year
company;

(b)

of

the

all statements of stock takings from which
any statement of stock as is referred to
. in paragraph (a) has been or is to be
prepared; and

(c)

in the case of goods sold in the
ordinary course of ordinary retail

except

trade-statements of all goods sold and
purchase!,'showing the goods and the
buyers and sellers in sufficient detail to
enable them to be identified.

(5) A parent company that has a

subsidiary
undertaking in relation to which the above requirements do
not apply shall take reasonable steps to ensure that the
undertaking keeps such accounting records as will enatle
the directors of the parent company to ensure that every
financial statement required to be prepared under this Part
complies with the requiremehts of this Act.

orrencerorcompanv
to fail to keep proper
accounting

'hl'd'..

If

641. (1)
a company fdih to comply. with a
provision of section 640 (duty to keep accounting records),
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the company, and each officer of the company who is in
default, commit an offence.
under

horv

Where and for
long comoanv must

k..-p itr

r""ordr.

(2) A person who is found guilty of an offence
subsection (l) is liable on conviction-

642.

(a)

in the case of a body corporate, to a fine
not exceeding two million shillings; or

(b)

in the case of a natural person, to a fine not
exceeding one million shillings or to
imprisonment for a term not exceeding
two years, or to both.

(1) Except

in so far as the regulations

OthgrwiSe provide, a company

(a)

shall-

keep its accounting records at its registered

office; and

(b)

ensure that the records are at all times open
to inspection by the officers of the

company.

(2) A company shall preserve its accounting
records_

(a)

if it is a private company-for not less than
three years from and including the date
on which they were created; or

(b) if it is a public company-for not less than
six years from and including the datei
on which they were created.

(3) If the company is in liquidation, subsection
(2) is subject to any rules in force relating to companies
that are in liquidation.
Offences relating to
company's failure to
preserve its records.

643. (1) If a company fails to comply with section
642(l), the company, and each officer of the comoany
who is in default, commit an offence.
(2) An officer of a company
(a)

who-

fails to take all reasonable steps to ensure
that the company complies with section

Tlrc Compcttties Bill, 20
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642(2); or

(b)

intentionally causes the company to fail to
comply with that subsection, commits
an offence.

(3) A person

who is found guilty of an offence
under subsection 1) is liable on conviction(

(a)

in the case of a body corporate, to a fine
not exceeding two million shillings; or

(b)

in the case of a natural person, to a fine not
exceeding one million shillings or to
imprisonment for a term not exceeding
two years, or to both .

Division 3-Financial years of companies
How

companv's 644. ( ) A financial year of a

financial vear is to

be

1

company

is

derermined. determined in accordance with this section.
(2) A company's first financial year-

(a)

begins

with the first day of its

first

accounting reference period; and

(b)

ends with the last day of that period or such
other date (not more than seven days
before or after the end of that period) as

the directors may determine;

(3)

Subsequent financial years

(a)

begin with the day immediately follor.ving
the end of the previous financial year
of the company; and

(b)

end with the last day of its next accounting

ofa company-

reference period or such other day, nct
more than seven days before or after
the end of that period, as the di?ectors
may determine.

(4) The directors of a parent company shall
ensure that, except when in their opinion there are good
reasons to the contrary, the financial year of each of its
subsidiary undertakings coincides with the financial year

I
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of the parent company.

(5) If the directors fail to comply with
subsection (4), each of the directors who is in default
commits an offence and on conviction is liable to a line
not exceeding five hundred thousand shillings.

(6) If,

after a director has been convicted ofan
offence under subsection (5), the directors continue to fail
to comply with subsection (4), each of the directors who is
in default commits a further offence on each day on which
the failure continues and on conviction is liable to a fine
not exceeding fifty thousand shillings for each such
offence.
How accounting
reference periods and
accounting reference
date of company are
delernrined.

645. (1) The accounting reference periods of a
company are deterinined according to its accounting
reference date in each calendar year.

(2) The .accounting reference date of a
company is the last day of the month in which the
anniversary of its incorporation occurs.

(3) The directors of the company shall ensure
that the first accounting reference period of a company is a
period of at least six months after the date of its
incorporation and not more than eighteen months after that
date.

(a) The subsequent accounting reference
of a company are successive periods of twelve
months beginning immediately after the end of the
periods

previous accounting reference period and ending with its
accounting reference date.

(5) This section

has effect subject to section
646 (power of company to change its accounting reference
date).
Power of company to
change its accounting
reference date.

646. (l) A

company may, by notice lodged with
the Registrar for registration, change its accounting
r6ference date having effect in relation to-

(a)

the current accounting reference period of
the company and subsequent periods;
or
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(b)

I
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the previous accounting reference period of
the company and subsequent periods.

(2) The previous

accounting reference period

ol

a company is the one immediately preceding its current
accounting reference period.

(3) The notice under subsection (1) is not
el'l'ectivc unless it states whether the current or previous
accounting reference period-

(a)

is to be shortened, so as to come to an end
on the first occasion on which the new
accounting reference date occurs or
occurred after the beginning of the
period; or

(b)

is to be extended, so as to come to an end
on the second occasion on which that

date occurs

or

occurred after the

beginning of the period.

(4) A notice extending a company's current or
previous accounting reference'period is not effective if
given less than five years after the end of an earlier
accounting reference period of the company that was
extended under this section.

(5) The Cabinet Secretary ft&y, in writing,
declare that subsection (4) should not apply to a notice that.
has been lodged or may be lodged by a specified company,
in which case that subsection' does not apply to the
company.
(6) A company may not lodge a notice in
respect of a previous accounting reference period if the
period for lodging the financial statement for the financial
year determined by reference to that accounting reference
period has already expired.

(7) An accounting reference period may not be
extended so as to exceed eighteen months. A notice under
this section is void if the current or previous accounting
reference period as extended in accordance with the notice
would exceed that limit.
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Division 4-Directors of companies to prepare annual financial
statement
Duty of directors to
(1)
647 .
The directors of every company shall
prepare individual
financial statements. pfgpafg a financial statement for the company for each of
financial year of the company.

(2)

Such a financial statement is referred to in
this Part as the company's individual financial statement.

(3) If

the directors of a company fail to prepare
for a financial year of the company a financial statement
that complies with the relevant requirements of this Part,
each of the directors who is in default commits an offence
and conviction is liable to a fine not exceeding one million
shillings.

(4) Il after a director has been convicted of an
offence under subsection (3), the directors continue to fail
to prepare the requisite financial statement, each of the
directors who is in default commits a further an offence on
each day on which the failure continues and on conviction
is liable to a fine not exceeding one hundred thousand
shillings for each such offence.

(l) The directors of a compan{ *uy approve a
_ 61s:statement
"Illi:J:'ilffiI:Hf financial
for the purposes of this Division only
if they are satisfied that the statement gives a true and fair
view of the assets, liabilities and profit or loss-

(a) in the case of an individual
statement---of the company

financial

;

(b) in the case of a group a financial
statement---of the undertakings

comprising the consolidation as a
whole, so far as concerns members of
the company.

(2) In performing the auditing functions under
this Act relating to a company's annual financial
statement, the company's auditor shall have regard to the
directors' duty under subsection (1).

(3) If the directors of a company in
contravention of subsection (l), each of the directors who
is in default commits an offence and on corrviction is
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liable to a fine not exceeding five hundred

thousand

shillings.
Accountingframework
applicable to individual .
Iinancial statements.

649. (1) The directors of a company shall prepare

the company's individual a financial

statement in
accordance w'ith section 650 (requirements for individual
financial statement).

(2) Subsection (1) is subject to section 658
(consistency of financial reporting within group).
(3) If the directors

of a company fail to comply
with subsection (1), each director of the company who is
in default commits an offence and on conviction is liable
to a fine not exceeding five hundred thousand shillings.
Requirements for

individual financial
statements.

650. (1) In preparing an individual financial
statement for a financial year, the directors of a company
shall ensure that the statement complies with the
requirements of this section.

that-

(2)

The requirements are

(a)

the statement comprises-

(i)
(ii)
(b)

a balance sheet as at the last day
'of the financial year; and
a

profit and loss account;

the statement-

(i)
.
(ii)

in the case of the balance sheetprovides a true and fair view of

the financial position of. the
company as at the end of the

financial year; and
in the case of the profit and loss
account-provides aFtrue and fair
view of the profit or loss of the
company for the financial year;
and

(c)

the statement complies with the prescribed
financial acoounting standards relating

'to(i) the form - and content of the
:

balance sheet and profit and loss
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account; and

(ii)
(3) If

l4

additional information to be
provided in the form of notes to

the statement.
compliance with-

(a) the prescribed financial

accounting

standards; and

(b)

any other provision made by or under this
Act as to the matters to be included in
a company's individual a financial
statement or in notes to the statement,

would not be sufficient to provide a true and fair view, the
directors shall provide the necessary additional
information in the statement or in a note to it.

(4) If, in

special , circumstances, compliance
with the provisions referred to in subsection (4) is not
consistent with the requirement to provide a true and fair
view, the directors shall depart from the provisions to the
extent necessary to provide a true and fair view.

(5)

.

The directors shall provide in a note to the
financial statement particulars of any such departure, the
reasons for it and its effect.

optionrorsmal! 651. If,
company lo prepare

at the end of a financial yeat, a company
g'oupnnun"ia' that is subject to the small companies regime is a parent
statement' company, the directors of the company, as well as
preparing an individual financial statement for the year,
.
may prepare a group financial statement for the year.

companvthatisnota 652. (1) If, at
year, a
-.. financial
-- end
----: of a
\- / . --' - - .the
-__small company to
.
pr"pur" g.iup financial corlpany that is not subject to the small companies regime
statement,
is a parent company, the directors of the oompany shall, in
addition to preparing an individual financial statdment,
prepare a group financial statement for the year, unless the
company is exempt from that requirement.

in this section prevents the
company that is exempt from the
rdquirement to prepare a group financial statement from
doing so if they wish.
(2) Nothing

directors

of a
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(3) If the directors of a company of the kind
to in subsection (1) fail to comply with that

subsection, each director of the company who is in default
commits an offence and on conviction is liable to a fine
not exceeding five hundred thousand shillings.
Exemption for
company included in
group financial
statement

gfoup.

oflarger

653. (l) A

company that is itself a subsidiary
undertaking is exempt from the requirement to prepare a
group financial statement in the following cases:

(a) if the

company

is a

wholly-owned
subsidiary of that parent undertaking;

(b) if that parent undertaking holds more than
fifty percgnt of the allotted shares of
the company and notice requesting the
preparation of a group financial
statement has not been served on the
company by shareholders holding in

.

total-

(D

more than half of the remaining
allotted shares in the company; or
(ii)
five percent of the total allotted
. shares in the company.
(2) Such a notice is not effective unless it is
served not later than six months after the end of the
financial year before that to which it relates.

(3) An exemption under this section is subject
to compliance with the following conditions:

(a) the company

.

.

and all of its subsidiary
undertakings must be included in a
consolidated financial statement for a
larger group made up toathe same date,

or to an earlier date in the same
financial year, by

a

parent undertaking;

(b) the group financial statement must be
audited by one or more persons
authorised to audit financial statements
under the law under which the parent

undertaking that prepares them is
established;
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(c) the company's individual

financial

statement must disclose that the
company is exempt from the obligation
to prepare and deliver a group financial
statement;

(d) the company's individual financial
statement must state the name of the
parent undertaking that prepares the
relevant group financial statement

and-

(i)

if the parent undertaking is
incorporated outside Kenya-the

country in which it

is

incorporated; or

(ii)

if the parent undertaking is
unincorporated-the address of its
principal place of business;

(e) the

company shall lodge with the
Registrar, within the period for lodging
its financial statement and directors'
report for the relevant financial yearcopies of-

(D
(iil

the group financial statement; and
if appropriate, the consolidated
annual report,

together with the auditor's report on
them;

(f)

any requirement of Part XXXI (Registrar
of Companies and registration of
company documents) relating to the
lodgement with the Registrar for
registration of a certified translation
into the English language must be
satisf,red in relation to any document
included in the documents lodged in
accordance with paragraph (e).

(3) For the purposes of subsection (lxb),
shares held by a wholly-owned subsidiary

of the parent
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undertaking, or held on behalf of the parent undertaking or
a wholly-owned subsidiary, are to be attributed to the
parent undertaking.

(4) Shares held by directors of a company for
the purpose of complying with any share qualification
requirement are not to be taken into account for the
purpose of determining whether the company is a whollyowned subsidiary.

(5) If a condition of an exemption is not
complied with by or in relation to a company, the
company, and each director of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

Exemptionirno 654. A parent company is exempt from the
subsidiary
undertakings need to requirement to prepare a group financial statement if

Tl::1,1*l^T

consolldatlon.

under section 657 (group financial statements: subsidiary
undertakings to be included in consolidation) all of its

subsidiary undertakings could

be

excluded fromr

consolidation in a group financial statement.
Group

financial 655. (l)
applicable .

statements:

""|"r*i"e

If a group financial

statement is required to

rl''i."ork. be prepared, the directors of the parent company shall
prepare the statement in accordance with section 656
(requirements for group financial statements).

(2) If the directors of the parent company do
not comply with subsection (1), each director of the
company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Requirements for
group financial
statements.

656. (l) In preparing a group individual financial
statement for a financial year, the directors of the parent
company concerned shall ensure that the statement
complies with the requirements of this section.

thatcomprises-

(2)

The requirements are

(a)

the statement

(i)

a

consolidated balance sheet
dealing with the financial position
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of the pilent company and its
subsidiary undertakings; and

(ii)

(b)

.

a

consolidated profit and loss
account dealing with the profit or
loss of the parent company and its
subsidiary undertakings ;

the statenaent provides a true and fair view
of the financial position as at the end of
the financial year, and the profit or loss
the 'financial yan,
the
undertakings comprising the
consolidation as a whole, so far as
concerns members of the company;

for

.
(c)

of

the statement complies with the prescribed
financial accounting standards relating

tG-

(i) :l'",i:H;.fl1",ff1J'11"$ #;
consolidated

(ii)

profit and loss

account; and

additional information

be
provided as notes to the statement.

(3) If compliance with(a) the prescribed financial

,

(b)

to

accounting

standards; and

any other provisions made by or under this
Act relating to the matters to be
included
company's group
financial statement or in notes to'the
statement,

in a

would not be sufficient to provide a true and fair view, the
directors shall provide the necessary additional
information in the statement or in a note to it.

(4)

If, in special circumstances,

complianc-e

with any of the provisions referred to in subsection (3)(b)
is'inconsistent with the requirement to provide a true and
fair view, the directors shall depart from those provisions
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to the extent necessary to provide a frue and fair view.

(5) The directors shall provide particulars of
any such departure, the reasons for it and its effect in a
note to the statement.

(6) If the directors of the parent company fail
to comply with a requirement of this section, each director
of the company who is in default commits an offence and
on conviction is liable to a fine not exceeding five hundred
thousand shillings.
Group financial
statements: subsidiary
undertakings to be
includcd in
consolidation.

657. . (1) In preparing a group financial statement,
the directors of the parent company shall include,'in the
consolidation all of the subsidiary undertakings of the

company, subject

to the exceptions specified in

subsections (2) and (3).

(2)' A subsidiary undertaking can be excluded
from the consolidation if its inclusion is not mateiial for
the purpose of providing a true and{air view. However,
two or more undertakings can be excluded only if taken
together they are not material.

'

(3)

A

subsidiary undertaking can also be

excluded from the consolidation

if-

(a)'""Hi,Tff;J:ffi"::ffl::til:'lffify'
the parent company over the assets or
management of that undertaking;

(b) the information

necessary

for

the
preparation
the group financial
statement cannot be obtained withodt
disproportionate expense
undue
delay; or

of

or

.
(c)

the interest of the parent company is held
exclusively with a view to making a
subsequent resale.

(a) The reference in

subsection (3)(a) to the
company and the reference in, "
subsection (3Xc) to the interest of the parent company are'
'respectively to rights and interests held by or auributed to

rights

of the parent
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the company for the purposes of the definition of "parent
undertaking" in section 6 but for which it would not be the
parent company.

(5) If the directors of the parent compariy fail
to comply with subsebtion (1), each director of the
company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Directors of parent
comPany to ensure
consistency of
financial reporting
within group.

658. (1) The directors of a parent company shall
ensure that the individual financial statements

of-

(a) the parent company; and
(b) each of its subsidiary undertakings,
are all prepared using the same financial reporting
framework, except to the extent that in their opinion there
are good reasons for not doing so.

(2) Subsection

(l)

if

the
does not apply
group
directors do not prepare a
financial statement for the
parent company.

(3) Subsectioh (1) applies to the

financial

statements of subsidiarj, undertakings that are required to
be prepared under this Division.

(4) If the directors of the parent company fail
to comply with subsection (1), each director of the
company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Certain information
may be omitted from
individual profit and
loss account when

6se.

(1)

(a)

group financial
statement is prepared.

Ifa company prepares a

group financial
statement in accordance with this Act;

'and
(b)

the notes to the company's individual
balance sheet show the company's
profit or loss for the financial year
determined in accordance with this
Act,
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the proflt and loss account need not contain the
information specified in section 662 (information about
employee numbers and costs).

(2) Although a company's individual profit
and loss account is required to be approved in accordance
with section 665 (directors to approve and sign financial
statements), the account can be omitted from the
company's annual financial statement for the purposes of
the other provisions of this Act.

(3) The exemption conferred by this section is
conditional on the company's annual financial statement
disclosing that the exemption applies.

3f,:xilt,*lll*,,o, 660. (l)
be provided in notEs to

financial statements'

The regulations may require information
about related undertakings to be provided in notes to a
company's annual financial statement.

(2)

Those

(a)

may make different provision abcording to
whether or not the company prepares a
. group finanLial statemOnt; and

regulations-

(b) may spqgify the descriptions of
undertaking in relation to which they
apply, and make different provision in
relation to different descriptions of
related undertaking.

(3) The regulations may also provide that
information need not be disclosed with respect to an
undertaking

that-
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(a)

is established under the law of a country
outside Kenya; or

(b)

carries on business outside Kenya,

if the relevant conditions are satisfied.

(a)

The relevant conditions

(a)

that in the opinion of the directors of the
company the disclosure would
detrimentally affect the business of-

(D
(ii)
(iii)
(iv)

are-

that undertaking;
the company;

any of the company's subsidiary
undertakings; or
any other undertaking that is
included in the consolidation; and

(b). that the Cabinet

Secretary agrees that the
information need not be disclosed.

If

(5)
a company takes advantage of the
exemption, the directors of the company shall state that
fact in a note to the company's annual financial statement.
(6) If the directors of a company fail to comply
with subsection (5), each director of the company who is
in default commits an offence and on conviction is liable
to a fine not exceeding five hundred thousand shillings.

661. (1) This section applies when the directors of a
If#Tfil#ljr* company

are of the opinion that the number of

'attemative compliince.

undertakings in respect of which the company is required
to disclose information under any provision of regulations
under section 660 (information about related
undertakings) is such that compliance with that provision
would result in information of excessive length being
provided in notes to the company's annual financial
statement.

(2) lf this section applies, the directors of the
company are required to provide the information only in
respect of--

(a)

the undertakings whose results or financial
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position, in the opinion of the directors,
principally affected the figures shown
in the company's annual financial
statement; and

(b) if the company

prepares $ group financial
statement-undertakings excluded
from the consolidation in accordance
with section 657(3) (undenakings
grounds other than
excluded
materiality).

on

"(3)

If

the directors

advantage of subsection (2), they

(a)

of the company take
shall-

include the notes to the company's annual
financial statement a statement that the

information is- provided only with
to such undertakings as are

respect

referred to in that subsectjon; and

(b)

ensure that the full information (both that
which is disclosed in the notes to the
statement and that which is not) is
annexed to the company's next annual
return.

(a) In

subsection (4), "next annual return"
means that next return lodged with the Registrar after a
copy of the relevant financial statement is lodged with the
Registrar dfter the statement has been approved under
section 665 (directors to approve and sign financial
statements).

(5) If the directors of a company fail to comply
with subsection (3)(b), each director of the company who
is in default commits an offence and on conviction is
liable to a fine not exceeding two hundred thousand
shillings.

(6) If, after a director is convictetl of having
committed 4n offence under subsection (5), the directors
continue to fail to comply with the relerrant requirement,
each director of the company who is in default commits an
offence on each day on which the failure continues and on
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conviction

is liable to a fine not exceeding

twenty

thousand shillings for each such offbnce.
Information about
employee numbers and
costs to be included in
company's annual
financial statement.

662. (i) If a company is not subject to the small
companies regime, the directors of the company shall
include in notes to the company's annual financial
statement the following information about thc company's
employees:

(a)

the average number of persons employed
by the company in the financial year;
and

(b) the

average number of persons so
employed within each category of
persons employed by the company.

(2) For the purpose of subsection (lXb),

the

categories by reference to which the number required to
be disclosed is to be determined is to be such as the
directors select, having regard to the manner in which the
company's activities are organised.

(3)

The average number required by subsection

(lXa) or (b) is to be calculated by dividing the relevant
annual number by the number of months in the company's
financial year.

(a) The relevant annual number is to

be

calculated in the following manner:
Step

I
Ascertain for each month in the financial

year-

(a)

for the purposes of subsection (lXa)-the
number of persons employed under
contracts of service by the company in
that month -(whether throughout the
month or not); and

(b)

for the purposes of subsection (l)(b)-the
number of persons in the relevant
category of persons so employed;

Step 2
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Add together all the monthly numbers.

(5) In respect of all

persons employed by the
company during the financial year who are taken into
account in determining the relevant annual nurnber for the
purposes of subsection (l)(a), the directors shall specify
the total amounts respectively of-

(a)

wages and salaries paid or payable in
respect of that year to those persons;
and

(b)

costs incurred by the company

in

respect

of

retirement and other benefits in
respect of those persons.

(6)

Subsection (5) does not apply in so far as
the amounts, or any of them, are stated elsewhere in the
company's annual financial statement.

(7) If the company prepares a group financial
statement, this section applies as if the undertakings
included in the consolidation were a single company.

(8) If the directors of a company fail to comply
with subsection (l), each director of the company who is
in default commits an offence and on conviction is liable
to a fine not exceeding five hundred thousand shillings.
I)ircctors to include in
notes to company's

annual financial
statcment details of
their benefits other
than remuneration.

663. (l)

Except.in the case of a company that is
subjeqt to the small companies regime, the directors of a
company shall include in the notes to,the company's
individual financial statement details of the benefits that
they have received during the relevant financial year of
the company.

(2) The details required to be included in the
notes include (but are not limited

to)-

(a)

gains made by directors on the exercise.of
share options;

(b)

benefits received or receivable by directors
under long-term incentive schemes;

(c)
(d)

payments for loss of office;

benefits receivable, and contributions for
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the purpose of providing benefits, in
respect of past services of a person as
director or in any other capacity while
director;

(e)

consideration paid to, or receivable by,
third parties for making available the
services of a person as director or in
any other capaclty while a director.

(3) For the purposes of this section,
payable to, or receivable

(a)
(b)

by-

a person connected

amounts

with a director; or

. a body corporate controlled by a director,

are taken to be payable to, or receivablg by the director.

(4) A director or former director of a conipany
give
shall
notice to the company of such matters relating
to himself or herself as are prescribed by regulations made
for the purposes of this section.
(5) A director or former

director of a company

who, without reasonable excuse, fails to comply with
subsection (4) commits an offence and on conviction is
liablc to a fine not exceeding five hundled thousand
shillings.

(6)

In this section-

(a)

"connected with" and "controlled by" have

the same meanings as

in

Part IX

(Company directors);

(b) "former director", in relation to

a
company, means any person who is or
has at any time in the preceding five
years been a director of the company.

664. (l) If a group financial statement is not
for a company, the directors of the company
shall
in the notes to the company's individual

Information about
directors' benefits to bc
prepared
inoluded in notcs to
company's individual
include
financial statement.

financial statement details of---

(a)

advances

and credits granted by

the
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company to its directors; and

(b)

of any kind entered into by the
company on behalf of its directors,

guarantees

(2) If a group financial statement is prepared
for the companies comprising the group, the directors of
the parent company concerned shall include in the notes to
the group financial statement details of--

(a)

advances

and credits granted

to the

directors of the parent company by that
company or by any of its subsidiary
undertakings; and

(b)

of any kind entered into on
behalf of the directors of the parent

guarantees

company by that company or by any
its subsidiary undertakings,

of

(3) The details ofan advance or credit required
to be included in the notes are details oF-

(a)
(b)
(c)
(d)

its amount;
an indication of the intixest rate;

its main condition; and
any amounts repaid.

(4) The details of a guarantee required to be
included in the notes are details oH

(a) its main terms;
(b) the arrlount of the marimum liability that
may be incurred in respect of ther
guarantee

by the company (or

its

subsidiary); and

(c)

any amount paid and gny liability incurred
by the company (or its subsidiary) for
the prupose of fulfilling the guarantee
(including any loss incurred of the
guarantee).

(5) The directors shall also include in the notes
to the relevant financial statement the totals cif-

{
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(a)
(b)
(c)

F

amounts stated under subsection (3)(a);
amounts stated under subsection (3)(d);

amounts stated under subsection (a)&);
and

(d)

amounts stated under subsection (4Xc).

(6) In this section, a reference to the directors
of a company are to the persons who were a director at
any time in the financial year to which the relevant
fi

nancial statement relates.

(7) The requirements of this

section apply in
relation to every advance, credit or guarantee subsisting at
any time'during the financial year to which the statement

relates-

(a)
(b)

whenever it was entered into;
whether or not the person concerned was a
director of the relevant company at the
time it was entered into; and

(c) in the case of an advance, credit or
guarantee involving a subsidiary
undertaking of that company-whether

or not the undertaking was such a
subsidiary undertaking at the time it
'was entered into.

(8) The regulations may provide that

the

financial statements of companies of a specified class need
only state the details required by subsections (3)(a) and
(4Xb).

(9) If the directors of a company fail to comply
(1), (2) or (5), each director of the
subsection
with
company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Directors to approve
and sign financial
statements.

665. (1) As soon

as practicable after a company's
annual financial statement has been prepared, the directors
shall approve the statement and arrange for one of them to
sign it.
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(2)

t677

The directors shall sign their names on the

company's balance slreet.

(3) If the financial statement required under
this Part is prepared in accordance with the provisions
applicable to small companies regime, the directors shall
include in the company's balance sheet a statement to that
effect.

(4) If an annual

financial statement is approved
that does not comply with the requirements of this Act,
each director of the company who-

(a)

knew that the statement did not comply, or
was reckless as to whether it complied,
with those requirements; and

(b)

failed to take reasonable steps-

(i)

to ensure compliance with them;

(ii)

or

to prevent the financial statement
from being approved,

commits an offence and is liable on conviction to a fine
ndt exceeding one million shillings.
Duty to prepare
directors' report.

Division S-Directors' reports
666. (l) The directors of a company shall prepare a
directors' report for each financial year of the company.

(2)

For a financial yeir in

(a)
(b)

the company is a parent company; and

which-

the directors of the company prepare a
group financial statement,

the directors shall prepare a group director's report
relating to the undertakings to which the financial
statement relates.

(3) If appropriate, a group directors' report
may give greater emphasis to the matters that are
significant to the undertakings to which the gioup
financial statement relates, taken as a whole.

(4) If the directors of a company fail to comply
with subsection (1) or (2), each director of the company
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who is in default commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.
,ieneral requiroments

for contents of
directors' report.

667. (1) The directors shall include in their report
year-

for a financial

(a)

the names of the persons who, at any time
were
during the financial
directors of the company; and

(b)

the principal activities of the company

yeil,

duing the course of the year.

(2) In relation to a group directors' report,
subsection (l)(b) has effect'as if the ref-erence to the
company were a reference to the undertakings to which
the relevant group financial statement relates.

(3) Except in ihe

case of a company that is
subject to the small companies regime, the directors shall
speciff in the report amount (if any) that the directors
recommend shoUld be paid as a dividend.

(a) The regulations may specifr other matters
that are required to be disclosed in a directors' report.
(4) If the directors of a company fail to comply
with subseetion

(l)

or (3),,each director of the company
who is in default commits an/offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

il:il1'#,T}?",':* 668. (1) Unless the company
ai*.t"^'*p"'t'.

.

is subject to the small
companies regime, the directors shall include in their
report a business review that complies with subsection (3),
so far as relevant to the company.

(2) The

purpose of the business review is to
inform members of the company and assist them to assess
how the directors have performed their duty under section
145 (duty to promote the success of the company).

(3) The

lsubsection

if-

(a)

business review complies

it contains--

with this

t679

The Companies Bill, 20 I 4

(i)

a fair review under subsection (l)
of the company's business; and
a description of the principal risks
and uncertainties facing the
company; and

(ii)
(b)

is a balanced and comprehensive analysis

of-

(i)

the development and performance
of the business of the company
during the company's financial
year; and
the position of the company's at
the end of that year,

(ii)

consistent with size and complexity
the business.

of

(a) In the case of a, quoted company, the
directors shall speciff in the business review (o the extent
necessary for an understanding of the development,
peformance or position of the company)-

(a)

the main trends and factors likely to affect
the future development, performance
and position of the business of the
company;

(b)

information

(i)

about-

(ii)

environmental matters (including
the
the
the business
company on the environment);
the employees of the company;

(iii)

social and commr:nity issues,

'of

of

and

-.

including information on any policies
of the company" in relation to those
matters and the effeetiveness of those
policies; and

(c)

information about persons with whom the
company hgs contractual or other
arrangements that are essential to the

I
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business of the company.

(5) If the business review does not contain
'information of each kind mentioned in subsection
(4XbXi), (ii) and (iii) and (c), the directors shall specify in
the review which of those kinds of information it does not
contain.

(6) The directors shall include in the business
review (to the extent necessary for an understanding ofthe
development, performance or position of the company's
business)-

(a) an analysis using financial

key

performance indicators;
(t

) if appropriate,

an analysis using other key

performance indicators (including
information relating

to environmental

matters and employee matters); and

(c)

references to, and additional explanations
of, amounts included in the company's
annual financial statement.

(8) The directors shall also include in

the

business review references to, and additional explanations

of, amounts included in the company's annual financial
statement.

(7) In relation to a group directors' report, this
section has effect as if a reference to a company were a
reference to an undertaking to which the report relates.

(9) If directors of a company fail to comply
with a requirement of this section, each director of the
company who is in default commits an offence and on,
conviction is liable to a fine not exceeding five hundred
thousand shillings.
When business review
not required.

669.

(l) Section 668 does not require the disclosure

of information about impending developments or matters
in the course of negotiation if the disclosure would, in the
opinion'of the directors, detrimentally affect the interests
of the company.

(2)

Subsection 668(5Xc) does not require the

'l'ltt
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disclosure of information about a person if the disclosure
would, in the opinion of the directors, seriously prejudice
that person and be contrary to the public interest.
Contents of directors
rcport: statement as to
disclosure to auditors.

670. (r)
(a)

This section applies to a company unless-

it is exempt for the relevant financial year
from the requirements of Part XXVII
with respect to the auditing of
company's financial statement; and

(b)

the directors take

advantage

of

that

exemption.

(2) The directors shall include in their report a
statement that. with respect of each of the persons who
was a director at the time the report was approved-

(a)

there is, so far as the person is aware, no
relevant audit information of which the
company's auditor is unaware; and

(b)

the person has taken all the steps that the
person ought to have taken as a
director so as to be ar ,'are of any
relevant audit information and to
establish that the cornpany's auditor is
ayare of that information.

(3) In subsection (2), "relevant

audit
information" means information needed by the company's
auditor in connection with preparing the auditor's report.

(4) A director who has-

(a)

made such enquiries of fellow directors
and of the company's auditors; and

(b)

taken such other steps (if any),

as are necessary for the director to comply with the
director's duty to exercise reasonable care, skill and
diligence is regarded as having taken all the steps that the
director ought to have taken as a director.

(5) If a directors' report containing the
statement required by this section is approved but the
statement is false, each director of the company who-
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(a)

knew that the statement was false, or was
reckless as to whether it was false; and

(b)

faitea to take reasonable steps to prevent
the report from being approved,

commits an offence and on conviction is liable to a fine
not exceeding one million shillings or to imprisonment for
a term not exceeding five years, or to both.
Directors to approve
and sign directors'
report.

671. (1) As

soon as practicable after the directors
preparing
have finished
their annual report for the
company, they shall approve the report and arrange for
one of them or the'secretary of the company to sign it.

(2)

If

the directors' report. is prepared in

accordance with the small companies regime, the directors
shall include in the report a statement to that effect.

(3) If a directors' report is approved that
not comply with the requirements of this Act,
director of the company

(a)

who-

knew that

it

did not comply, or

reckless as to whether

(b)

does
each
was

it cornplied; and

failed to take reasonable steps to ensure
compliance with those requirements, or
to prevent the report from being
approved,

commits an offence and on conviction is liable to a fine
not exceeding one million shillings or to imprisonment for
a tenn not exceeding five years, or to both.

Division 6--Directors' remuneration reports
Dutvordircctorsor 672. (l) The director; of a quoted company shall
quoted company to
ircparc aircctoo' prepare a directors' renouneration report for each financial
rcmuncralioarcport

year of the company.
subsection (l) is not complied with for a
fiaancial year, each person who-

(2) If

(a)

g

was a director of the company immediately
lodging the
before deadline
company's finanoial statemdht and

for
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reports for the year; and

(b)

failed to take all reasonable steps to ensure
that that subsection was complied with,

commits an offence and is liable on conviction to a fine
not exceeding one million shillings or to imprisonment for
a terrn not exceeding three years. or to both.
R.egulations may

prescribe requirements

for contents of
directors' remuneration
report.

673, (1) The regulations may prescribe(a) the information that is required to be
included in a directors' remunerarion
reporu

(b)

how information

rs

to be set out in

the

report; and

(c)

what is to be the auditable part of the
repori.

(2) Each person who is a director of a
company, and each person who is or was at any time
during the preceding five years been a director of the
company, who fails to give to the company suoh personal
details as may be necessary to comply with regulations
made for the purpose of this section commits an offence
and on conviction is liable to a fine not exceeding five
hundred thousand shillinqs.
Direptors to approve
and sign directors'
femuneration report.

674. (l) As

soon as practicable after the directors
have finished preparing the directors' remuneration report,
the directors shall approve the report and shall arrange for
one of them or the secretary of the company to sign it.

(2)

If a

directors' remuneration report
approved that does not comply with the requirements
this Act, each director of the cornpany who-

(a)

knew that

1S

of

it did not comply, or was

reckless as to whether it.complied; and

(b)

failed to take reasonabtre steps to en$lre
compliance with those requirements, or
to prevent the report from being
approved,

commits an offence.and on conviction is tiable to a fine
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not exceedihg one million shillings.

Division 7-Publication of financial statements and company
reports

companv'sdutvto 675. (1) Every company shall send a copy of its
circulate copies of
annuat financial annual financial statement and reports for each financial
statemenr and

reporu.

yeaf tO_

(a)
(b)

every member of the company;

(c)

every person who is entitled to receive
notice of general meetings,

every holder of the company's debentures;
and

send a copy of its financial statement and reports for each
financial year.

(2) A

company need not send copies of the
annual financial statement and reports to a person for
whom the company does not have a current address.
person

if-

(3) A

company has the current address for a

(a) an address has been notified to

the
company by the person as one at which
documents may be sent to the person;
and

(b)

the company has no reason to believe that
documents sent to that address will not
reach that person.

(a)

In the case of a company not having a share
capital, a copy need not be sent to anyone who is not
entitled to receive notices of general meetings of the
company.
Deadrincforsending 676. (l) A private company shall comply with
out copics of annual

675 (company's duty to circulate copies of annual
financial statement and reports) not later than-

financiarstatementandsection

rcPorts'

(a) the

deadline

for

lodging

a

financial
statement and directors' report with the
Registrar; or
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(b) if earlier-the date on which the company
actually lodges its financial statement
with the Registrar.

(2) A public company shall comply with
section 675 at least twenty-one days before the date of the
general meeting at which the relevant financial statement
and reports are to be laid.

(3) If, in the case of a public

company, copies
of the annual financial statement are sent later than is
required by subsection (2), the copies are nevertheless
taken to have been duly sent if all the members entitled to
attend and vote at the relevant general meeting agree.

(4) Whether the deadline is that for a private
company or a public company is to be determined by
reference to the company's status immediately before the
end of the accounting reference period by reference to
which the financial year for the relevant financial
statement was determined.
(1) If a company fails to comply with section
ffi"":",::jl'l:H:# 677.
statemlntsandr"pors.6T5 (cbmpany's duty to circulate copies of annual
financial statement and reports) or section 676 (deadline
for sending out copies of annual financial statement and
reports), the company, and each officer of the company
who is in default, commit an offenci and on conviction
are each liable to a fine not exceeding one million
shillings.

(2) If, after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit an offence on each day on which the
failure continues and on conviction are each'liable to a
fine not exceedirtg one hundred thousand shillings for
each such offence.
Option to provide
surnmary financial
statement.

678. (1) A company

may, in such circumstances as
may be prescribed by the regulations for the purposes of
this section, send to its members a summary financial
staternent instead of the copy of the financial statement
requirgd to be sent out in accordance with section 675

r
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(company's duty to circulate copies of annual financial
statement and reports), subject to compliance with any
conditions so prescribed.

(2)

Section 675 applies to the sending out of a
summary financial statement as if it were a financial
statement referred to in that section.
Duty of company to
send financial
statement to persons

entitled.

679. (1) The company shall send copies of

the

financial statement and reports to any persoe entitled to be
sent them in accordance with section 675 (company's duty
to circulate copies of annual financial statement and
reports) and who wishes to receive them.

(2) A company that

to provide a
summary financial statement shall ensure that the
proposes

statement complies with section 680 or 681, whichever is
applicabie.

680. (1) If a company that is not a quoted company
summary financiar exercises the option to provide a summary financial

:T,T,:H::li::"
statements
ccmpanres.

oi ung"ot"d

statement, it shall ensure that the statement-

(a) is

derived from the company's annual
financial statement; and

(b)

is prepared in accordance with this section
and regulations made for the purposes
of this section.

(2)

Nothing in this section prevents a company

from inciuCiiig in a surnmary financial statement

additional information derived from the company's annual
financial statement or directors' report.

(3)

The company shall in its summary financial

statement--

(a)

it is only a summary of
information derived from the

state that

company's annual financial statement;

(b) state whether it

contains additional
information derived from the directors'
report and, if so, that it does not
contain the full text of that report;

(c)

state how

a

person entitled

to

receive
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annual financial statements can obtain
a full copy of the company's annual
financial statement and the directors'
report;

(d)

contain a statement as to whether in the
opinion of the company's auditor the
summary financial statement-

(i)

is consistent with the company's

(ii)

annual financial statement and, if
information derived from the
directors' report is included in the
statement, with that report; and
complies with the requirements of

this section and with

any
regulations made for the purposes
of this section;

(e)

state whether the auditor's report on the
annual financial statement was
unqualified or qualified and, if it was

qualified, set out the report in full
together with any further material
needed to understand the qualification;
and

(0

reportwhether the auditor's statement
under section 741 (auditor's
report on directors' report) was

state in that

(i)
(ii)

qualified or unqualified; and

if it

was qualified-set out the
qualified statement in full together
with any fuither material needed.
to understand the qualification.

(a) The regulations may require the company
to send information of a prescribed kind separately but at
the same time as the summary financial statement.
Form and contents
requirements for
summary financial
statements of quoted
companies.

681. (l) If

a quoted company exercises the option
to provide a summary financial statement, it shall ensure
that the stdtement-

I

688
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(a) is derived from the compan\'s annual
financial statement and the directors'
remuneration report; and

(b)

complies with subsections (2) and (4) and
with any regulations made li.lr tlic
purposes of this section.

(2) The summary flnancial statement relcrred
(l) complies with this subsecl"ion if it is in
such form, and contains such infbrmation- a., i-rre
prescribed by the reguiations for the purpose ol' this
to in subsection

section.

(3) Nothing in this section prevents a conlpan\
lrom including in a summar,"- linancial statcmcnt
additional information derived liom the company's annual
Jinancial statemenl! thc directors' remuneration report or
the directors' rcport.

(4) A summary financial
with this subscction if

(a)

it-

statement complies

it is only a summary of
inlormation derived from the

states that

company's annual financial statemenl
and the directors' remuneration report;

(b)

statcs whether

(c)

states

it contains additional
information derived fiom the directors'
rep.Jrt and, if so, that it does not
contairr tire full iext of Lrat report;
how a person entitled to

the
company's annual financial statement,

the directors' remuneration report or
the directors' report can obtain a copy
of the statement and reports;

(d)

contains a statement as to rvhether in the
opinion of the company's auditor

opinion the summary

f'rnancial

statement-

(i)

is consistent with the company's
annual financial statement and the
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directors' remuneration

report
and, if information derived from
the directors' report is included in
the statement, with that report;
and
complies with the requirements of
this section and with any
regulations made for the purposes
of this section;

(ii)

(e)

t
t

?

states whether the auditor's report on the
annual financial statement and the
auditable part of the directors'
remuneration report was unqualified or

qualified and, if it was qualified, set
out the report in full together with any
further material needed to understand

i

the qualification; an$

(0

states whether

that auditor's

contained a statement

report

under-

section 743(2)

(i)

(accounting
records or returns inadequate or
financial statements or directors'
remuneration report not agreeing
with records and returns); or
section 743(3) (failure to obtain
necessary information and
explanations),

(ii)

and
full.

if it did, set out the statement

(5) The regulations may require a

in

quoted

company that exercises the option to provide a summary
financial statement to send information of a specified kind
separately but at the same time as that statcmcnt.
Ofl'enccs relating to
summary linancial
statements-

682. (1) If a company fails to comply with

a

requirement of section 679, 680 or 681, the company, and
each officer of the company who is in delault, commit an
offence and on conviction are each liable to a fine not
exceeding two hundred and fifty thousand shillings.

I

The Companies Bill, 201 4

690

(2) If, after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty-five thousand shillings for each
such offence.
Quoted company to
make annual financial
statement available on

683. (1) A

quoted company shall ensure that its

annual financial statement and directors'

company's website.

(a) is

made available

report-

on a website that

section 685
as to website

complies with
(requirements
availability); and

(b)

remains available on the website until the
annual financial statement for the next
financial year of the company is made
available in accordance with this
section.

tf a quoted company fails to comply with
(1),
the company, and each officer of the
subsection
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
(21

hundred thousand shillings.

(3) If, after a quoted company or any of its
officers is convicted of an offence under subsection (2),
the company continues to fail to comply with subsection
(1), the company, and each officer of the company who is
in default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.
Quoted company to
make preliminary
statement of results
available on
company's website.

684. (1) If a quoted company prepares

a

preliminary statement of its annual results in accordance
with the requirements of listing rules or comparable
requirements of the market on which the company's
equity share capital is admitted to trading, the company
shall ensure that the statement-
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on a website that
complies with section 685

made available

(requirements

as to

website

availability); and

(b)

remains so available until the annual
financial statement for the financial
year is made available in accordance
with section 675 (company's duty to
circulate copies of annual financial
statement and reports).

(2) A

of
the annual results of the company if it consists of
information published before publication of the
statement is a preliminary statement

company's annual financial statement and is or purports to

comprise-

(a)

a balance sheet setting out the company's
financial position as at the end of the
relevant financial year; and

(b) ih. company's profit and loss account for
that year,

whether on an individual or consolidated basis.

(3) If a quoted company

fails to comply with

(l), the company, and each offlcer of the

subseetion
company who is in default commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If, after a quoted company or any of its
officers is convicted of an offence under subsection (3),
the company continues to fail to comply with subsection
(l), the company, and each officer of the company who is
in default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding one hundred thousand shillings for
each such offence
Requirements as to
website availability

685. (l) For the purposes ofsections 683 and 684, a
website complies with this section if it-

(a) is maintained by or on behalf of

the
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company;
(b)

identifies the company; and

(c)

access to the information on the website,
and the ability to obtain a hard copy of
the information from the website, is

not-

(i)

conditional on the payment of a
fee; or
otherwise restricted, except so far
as necessary to comply with any
written law or regulatory
requirement, whether of Kenya or

(ii)

elsewhere.

(2) The company shall ensure that
information referred to in subsection (l)(c)

(a)

is-

the

made available as soon as reasonably
practicable; and

(b) kept available

throughout the relevant

period.

(3) A failure to make information available on
a website throughout the period referred to in subsection
(2Xb) is to be disregarded if--

(a)

the information is made availabie on the
website for part of that period; and

(b) the failure is wholly attributable
circurnstances that it would not
reasonable to have expected

to
be

the

company to prevent or avoid.

(4) For the purpose of
relevantperiod

(a)

is-

subsection (2Xb), the

in the case of a quoted company's financial

statement-the period referred to in
section 683(1)(b); and

(b) in the case of a

quoted company's
preliminary statement of its annual
results-the period specified in section
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684(lXb).
Right of member or
debenture holder of
unquoted company to
copies of company's

financial statements
and directors' reports.

686. (1) A member,

or holder of debentures, of an
unquoted company is entitled to be provided, on demand
and without charge, with a copy of-

(a)

the last annual financial statement of the
company;

(b)
(c)

the last directors'report; and

the auditor's report on that statement and
that report.

(2) The member or holder of debentures is
entitled to a single copy of those documents, in addition to
any copy to which a person may be entitled to under
section 675 (company's duty to circulate copies of annual
financial statement and reports).
(3) If a company fails to comply with

a

demand made under subsection (1), the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(4) If, after a company or any of its officers

is
.gonvicted of an offence under subsection (3), the company
continues to fail to comply with such a demand, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.

687, (l) A member of, or holder of debentures of, a
quoted
to
company is entitled to be provided, on demand and
without charge, with a copy of-::T]:l::Try'^'_,
Ilnangal statement and
Right of member or
debenture holder of
quored company

reports'

(a) the company's most recent

annual

financial statemerfi;

(b)

the most recent directors' remuneration
report;

(c) the most recent directors' report; and
(d) the auditor's report on that financial
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statement (including the auditor's
report on the directors' remuneration
report and on the directors' report).

(2) The member or holder of

debentures is
entitled to a single copy of those documents, in addition to
any copy to w'hich a person may be entitled under section
675.

(3) If a company fails to comply with

a

demand rnade under subsection (1), the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(4) if,

after a company or any of its officers is
convicted of'an offence under subsection (3), the company
continues to fail to comply with such a demand, the
company, and each officer of the compiuly who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings fpr each such
otTence.

Nameorsignatoryto

688. (1) A company that publishes a document to
which
this section applies shall ensure that the document
copiesof annuar
i::T:j:ff"*"ntund states the name of the person who signed it on behalf of
be stated in nublished

the directors.

(2) In the case of
section applies to copies of--

an unquoted company, this

(a) its annual financiai statement; and
(b) thedirectors' report.
(3) In the case of a quoted company,
section appiies to copies

of-

this

(a) its arurual financial statement;
(b) the directors' remuneration report; and
(c) the directors' report.
(4)

If a

company

fails

to

comply with

subsection (1), the company, and each officer of thq
company who is in default, cor:,qrdt an gffence and on
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conviction are each liable to a fine not exceeding five
hundred thousand shillings.

in

Requirements
connection with

689. (1) When publishing its statutory

financial
a company shall enclose with or annex to the
financialstatement'
statement a copy of the auditor's report on that financial
statement, unless the company is exempt from audit and
the directors have taken advantage of that exemption.
publicationof

statutorystatement,

(2) A

company that prepares a statutory group
financial statement for a financial year shall also publish
with it its statutory individual financial statement for that
year.

(3) A company's statutory financial

statement

is its financial statement for a financial year as required to
be iodged with the Registrar under section 699 (lodgement
requirement for companies subject to small companies
regime).

(4) If a company fails to comply with
subsection (1) or (2), the company, and each officer of the
company who is in defauit, commit an offence and are
liable on conviction,to a fine not exceeding five hundred
thousand shillings.

(5) This section does not apply in relation to
provision
the
by a company of a summary financial
statement under section 678.

Requi.rementsin 690. (1) If a company publishes a non-statutory
non- financial statement, it shall publish with it a statement
indicating:3:::.n*"''"r
statement.
connection with
pubtication of

(a) that it is not the company's statutory
financial statement;

(b)

whether a statutory financial statement
dealing with a financiai year with
which the non-statutory financial
statemdtt purports to deal has boen
lodged with the Registrar for
regishation; and

(c)

whether an auditor's report has been made
on the company's statiltory financial
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statement for any such flnancial year,
if so whether the report-

and

(i)

was qualified

or

unqualified, or
re{'erence to any

included a
matters to which

the auditor

emphasised without qualifying the

report;

a statement under
section 743(2) (accounting

(ii)

contained
records

or returns inadequate or

accounts

(iii)

or
directors'
remuneration report not agreeing
with records and returns); or
contained a statement under
section 743(3) (failure to obtain

necessary information

and
explanations).
(2) The company shall not publish with a nonstatutory financial statement the auditor's report on the
company's statutory financial statement.

(3) In this section, a reference to the
publication by a company of a non-statutory financial
statement is to the publication

of-

(a) any balance sheet or profit and loss
to, or purporting to
financial year of the

account relating

deal with,

a

company; 0r

(b)

a statement in any form purporting to be a
balance sheet or profit and loss account
for a group headed by the company
relating to, or purporting to deal with, a
financial year of the company,

otherwise than as part of the company's statutory financial
statement.

(a) In subsection (3Xb), "a group headed by
the company" means a group cdnsisting of the company
and any other undertaking (regardless of whether it is a
subsidiary undertaking of the company) other than a

The Cc.,mpanies BiLl, 20 I 4

1691

parent undertaking of the company.

(5) If a company contravenes a provision of
this section, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding hve
hundred thousand shillings.

(6) This section does not apply in relation to
the provision by a company of a summary financial
statement under section 678.

691.

Meaning of

"publication" in
relation to company's

financial statement and

For the purposes

of-

(a)

section 688 (name of signatory to be stated
in published copies of accounts and
reports);

(b)

section 689 (requirements in connection
with publication of statutory accounts);

reports.

and

(c)

section 690 (requirements

with

publication

of

in

connection
non-statutory

accounts),

company is taken to have published a financial
statement or directors' report if it publishes, issues or
circulates it or otherwise makes it available for public
inspection in a manner that invites members of the public
generally, or any class of members of the public, to read
it.

a

Division 8-Public compariies: laying of financial statements and
reports before general meeting
Pubriccompanvto 692, (l)
-' The directors of a public company shall
present annual
.'
present
to the members at a general meeting of tht copies
iinancial statement and
reports at general
of its annual financial statement and directors' and other
meeung ol company.
reports.

(2)

The directors shall comply with subsection
(1) not later than the deadline for lodging a copy of the
company's financial statement with the Registrar for
registration.

offenceforputric 693. (1) If the requirements of section 692
company to fail to

are not

I
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complied with before the end of the specified period,
reporrs at general every person who immediately before the end of that
meeting orcompanv'
period was a director of the company commits an offence.

t'.."-*lj?il,,.i1.-.
Irnanclal statement. and

(2) It is a defence for a person charged with an
offence under subsection (1) to prove that the person took
all reasonable steps to ensure that those requirements were
or would be complied with before the end of the specified
period.

(3) It is not a defence to prove that the relevant
documents were not in fact prepared as required by this
Part.
(4) A person who

is found guilty of an offence
under subsection (1) is liable on conviction to a fine not
exceeding five hundred thousand shillings.

Division 9-Directors remuneration report to be approved by
members

(l) The directors of a quoted company shall,
before the general meeting at which the financial
statement is to be presented, give to the members of the
1M1"1:11*:lT'
remuneratlon report.
cornpany entitled to be sent notice of the meeting notice of
the intention to move at the meeting, as an ordinary
resolution, a resolution approving the directors'

Directorsorquoted 694.
comoanv reouired to

;Li;il;.;;;;'-

remuneration report for the financial year.

(2) The notice may be given in any manner
permitted for the service on the member of notice of the
meeting.

(3) A resolution approving the directors'
remuneration report for the financial year may be
approved at the meeting even if subsection (1) has not
been complied with.
(4)

The existing directors of a quoted company
shall ensure that the resolution is put to the vote,at the
meeting.

(5) A person's

entitlement to remuneration as a
director is not dependent on the passing of the resolution
approving the directors' remuneration report only because
of the provision made by this section.
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(6) In this section and in sectior 695, "existing
director" means a personwho is a director of the company
immediately before the general meeting at which the
company's financial statement is or is to be presented.
Offelce for directors
of quoted company to
fail to comply with
section 694.

695. (1) If the dirdctors of a quoted company fail to
comply with sectiqn 694(l), eaeh of the directors who is
in default, commit an offence and on conviction are each
liable to a fine flot exceeding five hundred thousand
shillings.
(2) If the resolution approving the directors'
remuneration report is not put to the vote at a general
meeting of q qu6ted company at which the company's
financiai statement is or is to be presented, each existing
director of the company commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.

(3) It is a defence for a director charged with
an offence under subsection (2) to prove that the director
took all reasonable steps to ensure that the resolution was
put to the vote of the meeting.

Division l0-Certain financial statements and reports to be
lodged with Registrar
companv's'directors
to lodge certain

wirh
Registrar'
docurients

696. (1)
directors of a company shall lodge
-'. The
- --- :-t
with the Registrar
for each financial year the financial
statement and reports required

(a)

by-

section 699 (lodgement requirement for
companies subject to small companies
regime);

(b)

sectionT0O (lodgement requirement for
unquoted companies); or

(c)

section 701 (lodgemen( requirement for
quoted companies).

(2) Subsection (1) is snbject to section 702
(unlimited companies exempt from lodgement
requirement).

Deadrinerorlodging
linancial starcments
with Rcgisrar.

t
I

697. (l)

The deadline for lodging with the Registrar
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the documents referred to in section 696(1)

(a)

is-

for a private company-nine months after
the end of the company's relevant
accounting reference period; and

(b) for a public company-six
the end of

months after
the company's relevant

accounting reference period,
but this subsection is subject to subsections (2) and (3).

(2) lf the relevant accounting reference period
is the company's first and is a period of more than twelve
months, the d'eadline

is-

(a)

nine months or six months, from the first
anniversary of the incorporation of the
company; or

(b) three

months after the end

company's accounting

of

the
reference

period,

whichever ends later.

(3) If

the relevant accounting reference period
is treated as shortened as a result of a notice given by the
company under section 646 (power of company to change
its accounting reference date), the accounting reference
period

is-

(a) that applicable in

accordance with

subsection (1) and (2); or

(b)

three months from the-date of the notice,

whichever ends later.

(4) Whether the deadline is that for a private
company or a public company is determined by reference
to the company's status immediately before the end of the
relevant accounting reference period for the company.
(5) In this section in relation to a company,
"the relevant accounting reference period" means the
accounting reference period by reference'to which {re
financial year for the company's financial statement was

I
I
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determined.
Calculation of deadline
for Iodging financial
statements with
Registrar.

698. (1) This section

applies for the purpose of
for
lodging
a company's financial
calculating the deadline
statement that is expressed as a specified number of
months from a specified date or after the end of a
specified previous deadline.

(2) Subject to subsection (3), the deadline for
lodging a company's financial statement ends with the
date in the appropriate month corresponding to the
specified date or the last day of the specified previous
deadline.

(3) If the specified date, or the last day of the
specified previous deadline, is the last day of a month, the
deadline ends with the last day of the appropriate month
(whether or not that is the corresponding date).

(4) if-

(a)

the specified date, or the iast day of the
specified previous deadline, is not the
last day of a month but is the twentyninth or thirtieth; and

(b)

the appropriate month is February,

the deadline is the last day of February.

(5) In this section, "the appropriate month"
means the month that is the specified nurnber of months
after the month in which the specified date, or the end of
the specified previous deadline, occurs.
Lodgement
requirements for
companies subject to
small companies
re

gime.

699. (1)

The directors of a company that is subject
to the small companies regime-

(a)

shall lodge with the Registrar for each
financial year a copy ofa balance sheet
drawn up as at the last day of that year;

(b)

may also lodge with the Registrar-

(i)
(ii)
i
t

a copy of the company's profit
and loss account for that year; and

a copy of the directors' report for
that year.
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(2) The directors shall ,also lodge with the
Registrar a copy of the auditor's report on the company's
balance sheet and the on the cgmpany's profit and loss
account and directors' report (ifany).

(3) Subsection (2) does
company is exempt from audit and

if

not apply
the
the directors have

taken advantage of that exemption.

(4) If the directors of a company subject to the
small companies regime lodge with the Registrar a copy
of the company's balance sheet for a financial year and, in
accordancb with this section, do not lodge with the
Registrar a copy of the company's profit and loss accourit
or the.directors' report, they shall ensure that the copy of
the balance sheet states in a prominent position it has been
lodged in accordanee with the provisions of this Act
applicable to companies that are subject to the small
companies regime.

(5) The directors of a company that is subject
to the small companies regime shall also.ensrue-

(a)

that the copy of the company?s balance
sheet, and of any profit and loss
account or directori' report, lodged
with the Registrar under this section
states the name of the person who
signed it on behalf of the company;
and

(b)

that the copy of the auditor's report lodged
with the Registrar under this section-

(i)

states the name

of the auditor and,

if the auditor is a firm, the name
of the person who signed it as
seaior statutory auditor; or

(ii)

if the conditions in section 751
(circumstances in which auditors'

names may be omitted from
published copies of auditors'
report) are satisfied<tate that a
resolution has been passed and
notified to the Cabinet Secretary
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in accordance with that section.

(6) If the directors of a company that is subject
to the small companies regime fail to comply with a
requirement of this section, each director of the company
who is in default commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.
Lodgement
requirements for
unquoted cornpanies.

700. (l) The directors of an unquoted company
shall lodge with the Registrar for each financial year of the
company a copy of-

(a)
(b)
(c)

the company's annual financial statement;
the directors' report; and

the auditor's report on that statement and
that report.

company

(2) Subsection (1)(c) this does not apply if the
is exempt from audit and the directors have

taken advantage of that exemption

(3) Tire directors of an unquoted
shall also ensure

(a)

company

that-

the copy of the company's balance sheet,
and of the directors'. report, lodged
with the Registrar under this section
states the name of the person who
signed it on behalf of the company;
and

(b)

.the copy of the auditor's report lodged
with the Registrar under this section-

(i)

stales the name of the auditor and,
if the 4uditor is a firm, the name

of the person who signed it

as

senior statutory auditor; or'

(ii)

if

the conditions in section 751
(circumstances in which auditors'
nirmes may be omitted from
published copies of auditors'
report) are satisfitld-state that a
resolution has been passed and
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notif-ied to the Cabinet Secretary
in accordance with that section.
(5) This section does not apply to a company
that is subject to the small companies regime.

(6) If the directors of an unquoted company
fail to comply with a requirement of this section, each
director of the company ri'ho is in default commits an
offence and on conviction rs liable to a fine not exceeding
five hundred thousand shillings.
[.odgement
requirements for
quoted companies,

701. (1) The

directors of a quoted company shall
with
lodge
the Registrar for each financial year of the
company a copy of (a)

thc company's annual financial statement;

(b)

the di rectors' remuneration report;

(c)

the directors' report; and

(d)

a copy of the auditor's report on that
statement and those reports.

(2) The directors
ensure

of a quoted company shall

that-

(a)

the copy of the company's balance sheet,
and of any directors' repoft, lodged
with the Registrar under this section
state the name of the person who
signed it on behalf of the coinpany;
and

(b)

the copy of the auditor's report lodged
with the Registrar under this section-

(i)
(ii)

states the name

of the auditor and,

if the auditor is a firrn, the name
of the person who signed it as
senior statutory auditor; or

if

the conditions in section 751
(circumstances in which auditors'
names may be omitted from
published copies of auditors'
report) are satisfied-state that a
resolution has been passed and
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notified to the Cabinet Secretary
in accordance with that section.
(6) If the directors of a quoted company fail to
comply with subsection (l) or (2), each director of the
company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
Exemption of
unlimited companics
from requirement to
lodge financial
statements with
Registrar.

702. (1)

The directors of an unlimited company are
not required to lodge a financial statement with the
Registrar in respect of a financial year if at no time during
the relevant accounting reference period-

(a)

has the company, to the knowledge of the
directors, been a subsidiary
undertaking of an undertaking that was
then limited;

(b)

have,

to their

knowledge, rights

been

exercisable by or on behalf of two or
more undertakings that were then

if

exercised by one of
those undertakings, would have made
the company a subsidiary undertaking
of it; or

limited that,

(c)

has the company been a parent company
an undertaking that was then limited.

of

(2) A reference in subsection (1) to an
undertaking being limited at a particular time is to..,an
undertaking (under whatever law established) the liability
of whose members is at that time lirnited
.

(3)
does not apply

The exemption conferred

if-

by this section

(a)

the company

(b)

the company is of a class prescribed by the
regulations as a company to which this
subsection applies.

is a banking or

insurance
company or the parent company of a
banking or insurance group; or

(4) If

a

company is exempt under this section
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from the obligation to lodge financial statements with the

Registrar-

(a) the company's statutory

financial
statement is its financial statement for

a financial year as

prepared in

accordance with this Part and approved
by the company's directors; and

(b) the company shall publish with the
financial statement a statement
indicating that the company is exempt
from the requirement to lodge statutory
financial statements with the Registrar.

'to

(5)

Sections 689(3) and 690(1)(b) do not apply

a company to which subsection (4) applies.

(6) In this section, the "relevant

accounting
reference period", in relation to a financialyeu, means the
accounting reference period by reference to which that
financial year was determined.
Special auditor's report
required if abbreviated
financial statement is
lodged with Registrar.

703 (l) This section applies when(a) the directors of a company lodge an
abbreviated financial statement with
the Registrar; and

(b)

the company is not exempt from audit, or
the directors have not taken advantage
of any such exemption.

(2) When this section applies, the directors of
the company shall also lodge with the Registrar a copy of
a special report of the company's auditor stating that in the
auditor's opinion-

(a) the company is

entitlerl to lodge an
abbreviated financial statement in
accordance with the relevant "section;
and

(b)

the abbreviated financial statement to

lodged

is

be

properly prepared in

accordance with regulations made for
the purpose ofthat section.

The Companies Bill, 20 1 4

t707

(3) The auditor's report on the company's
annual financial statement need not be lodged with the
Registrar. but-

(a) if that report was qualified,

the directors
shall set out in the special report the
auditor's report in full together with
any further material necessary to
understand the qualification; and

(b) if the auditor's report contained
statement

a

under-

section 7a3(2)(a) or (b) (financial
statements, records or returns
inadequate or f-rnancial statements

(i)

not agreeing u'ith records and
returns); or

(ii)

iI

section 743(3) (tailure to obtain
necessary infbmration and

I

explanations),
the directors shall set out in the special
report that statement in full.

(4)' The'provisions

I

t

(a)
(b)
(c)

of-

section 748 (signature of auditor's report):
section 749 (senior statutory auclitor);

section 750 (names
published copies

t

to be statetl irt

of auditor's rep()rt);

and

(d)

section 752 (oft'ences
auditor's report),

in

connection with

apply to a special report under this section as they apply to
an auditor's report on the- company's annual financial
statement prepared under' Part XXVII (Auditing of
company fi nancial statements).

(5) If an abbreviated financial statement is
lodged with the Registrar, a reference in section 689 or
690 (requirements in connection with publication of
financial statements) to the auditor's report on the
company's annual financial statement is to the special
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auditor's report required by this section.

(6) If the directors of a company fail to comply
with subsection (2), each director of the company who is
in default commits an offence and on conviction is liable
to a fine not exceeding two hundred thousand shillings.
Directors of company
to approve and sign
abbreviated financial
statement.

abbreviated financial statement of a
company is not valid until it has been approved by the
company's board of directors and signed on behalf of the
board by a director of the company.

704. (1) An

(2) The director designated to sign the
abbreviated financial statement shall sign the company's
balance sheet.
(3) That director shall ensure that there is
included in a prominent position above the director's
signature a statement to the effect that the company's

I
j

{

balance sheet is prepared in accordance with the special
provisions of this Act relating to companies that are
subject to the small companies regime.

I

i

(4) If the directors of a company

approve an
abbreviated financial statement that does.not comply with
the requirements of regulations (if any) made for the
purpose of this Part, each of the director of the company

who-

(a)

knew that

it did not comply, or was

reckless as to whether

(b)

I

failed to take reasonable steps to prevent it
from being approved,

commits an offence and on conviction is liable to a
not exceeding five hundred thousand shillings.
Offence to fail to lodge
annual financial
statement and reports
with Registmr.

j

it complied; and

1
I

I

f,rne

705. (l) If the requirements of section 696
(corirpany's directors to lodge certain documents with
Registrar) are not complied with in relation to the

i
I

lodgement of a company's financial statement and reports
for a financial year before the deadline for lodging them,
each person who immediately before the end of that

period was a director of the company commits an offence
and on conviction is liable to a fine not exceeding two

!
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huridred thousand shillings.

(2) It is a defence for a person charged with
such an offence to prove that the person took all
reasonable steps to ensure that those requirements would
be complied with before the end of that period.

(3) It is not a defence

to prove that the relevant
documents were not in fact prepared as required by this
Part.

(4) If, after a person has been convicted of an
offence under subsection (1), the requirements of section
696 are still not complied with in relation to the lodgement
of a.company's financial statements and reports for a
financial year, every person who is a director of the
company commits an offence on each day on which the
requirements are not complied with and on conviction is
liable to a fine not exceeding twenty thousand shilling for
each such offence.
Power of the Court to
order compliance if
annual financial
statement or reports

706. (r) rf--

(a) the requirements of section

696

(company's' directors to lodge certain
documents with Registrar) have not
been complied with in relation to a
company's financial statement or
reports for a financial year before the
deadline for lodging them with the

not lodged with
Registr-ar.

I

Registrar; and
i

(b)

the directors of the company fail to comply

with those

requirements within
fourteen days after the servibe of a
notice on them requiring them to do so,

i

a member or creditor of the company, or the Registrar,
may make an application to the Court fq an order under
subsection (2).

(2) On the hearing of an application made
under subsection (l), the Court may make an order
directing the directors, or any of them, to rectify the
failwe within such period as may be specified in the order.
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(3) The Court's order may provide that all
costs of and incidental to the application are to be borne
by the directors.

companvliableto 707. (1) A company is liable to a default penalty if
rauuretorodg'eannuar the requirements of section 696 (company's' directors to
[:H:""i'i'iTjlijid lodge certain documents with Registrar) are not complied
default penalty for

with in relation to lodging the company's annual financial
statement and reports with the Registrar by the deadline
for lodging them.

(2) The liability to a default penalty is in
addition to any liability of the directors under section 705
(failure to lodge financial statemeqt and reports: offences).

(3) The amount

of the liability is to

be

calculated in accordance with the regulations by reference

to-

(a)

the length of the period between the end of
the period for lodging the financial
statements and reports and the day on
which the requirements are complied
with; and

(b)

whether the company is a private or public
company.

(4) A default penalty is recoverable by the
Registrar by proceedings brought in a court of competent
jurisdiction.

(5) The Registrar is required to pay into the
Consolidated Fund any penalty recovered in proceedings
under subsection (4).

(6) It is not a defence

in proceedings under this
section to prove that the relevant financial statements or
reports were not in fact prepared as required by this Part.

Division 1L-Revision of defective financial statements and
reports
voluntary revision
defective financial

of

statements and reports.

708. (1) This section applies to the

following

documgnts:

(a) the annual financial statement of

a
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I

company;

(b) a directors' remuneration report;
(c) the directors' report of a company;
(d) a summary financial statement of

a

company.

(2) If it appears to the directors of a company
that a document to which this section applies does not
comply with the requirements of this Act, they may revise
the document so that it does so comply.

(3) If

copies of the original documents have
been sent out to members, lodged with the Registrar or, in
the case of a public company, presented at a general
meeting of the company, the directors shall confine the
revisions to-

(a)

correcting those matters in relation to
which the original documents did not
comply with the requirements of this
Act; and

(b)

the making of any necessary consequential
amendments.

(a) The regulations may prescribe how

the

provisions of this Act are to apply in relation to documents
to which this section applies.

(5) In particular, the regulations may-

(a)

make different provision according to
whether the original document is

or is

supplemented by a
docdment indicating the corrections to

replaced
be made;

(b)

specify functions

(c)

require the directors of a company to take
such s{eps as may be specified in the

of the comparry's in
relation to the revised docurnent;
regulations-

(i)

in relation to an original financial
statement or report that has been
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or

voluntarv revision
defective financial
statements and reporrs.

708. ( I ) This section applies to the
documgnts

following

:

(a)

the annual financial statement of

a

company;

repor|

(b)

a directors' remuneration

(c)

the directors' report of a company;

(d)

a

summary financial statement

of

a

company.

(2) lf it appears to the directors of a conrpany
that a document to which this section applies does not
comply with the requirements of this Act, they may revise
the document so that it does so comply.
(3) If

copies of the original documents have
been sent out to members, lodged with the Registrar or, in
the case of a public company, presented at a general
meeting of the company, the directors shall confine the
revisions to-

(a)

correcting those matters in relation to
which the original documents did not
comply with the requirements of this
Act; and

(b)

the making of any necessary consequential
amendments.

({) The regulations may prescribe how the
provisions of this Act are to apply in relation to documents
to which this section applies.

(5) In particular, the regulations may-

(a)

make different provision according to
whether the original document is

or is

supplemented by a
document indicating the corrections to

replaced
be made;

(b)

specifu functions

of the company's in

relation to the revised document;

(c)

require the directors of a company to take
such steps as may be specified in the
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Appricationtothe 7fi. (1) If at the end of the period referred to in
Court to rectify
J"r""t:""",',ia section 709(2), or such extended period as the Cabinet
Secretary may allow, it appears to that Secretary that the
lf::11,Y::"io'
dlrectors' reDort ol

company.

directors have

(a)

not-

given

a

satisfactory explanation

relevant finaneial

of

the
statement or

directors' report; or

(b)

prepared a revised financial statement or
directors' report that complies with the
requirements of this Act,

the Cabinet Secretary, or a person authorised by the
Cabinet Secretary in accordance with section 7ll, may
apply to the Court for a declaration and order under
subsection (4).

(2)

On making an application under subsection
(1), the Cabinet Secretary or authorised person shall lodge
with the Registrar for registration a notice of the
application, together with a general statement of the
matters in issue in the proceedings.

(3) The directors of the company in respect of
which an application is made under subsection (l) are
entitled td be served with a copy of the application and to
appqar as respondents at the hearing of the application.

(4) If, on the hearing of an application made
under subseciion (1), the Court is satisfied that the
relevant financial statement or report does not comply
with the requirements of this Act, it may make a
declaration to that effect and order the directors of the
company concerned to prepare a revised financial
statement or directors' report that bomplies with the

requirements of this Act.

If

(5)
the Court makes an order under
subsection (4) requiring directors to prepare ? revised
annual financial statement, it may also give directions

for-

(a) the auditing of the statement;
(b) the revision of any relevant

directors'
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rernuneration report, directors' report
or summary financial statement;

(c)

the taking of steps by the directors to bring
the making of the order to the notice of
persons likely to rely on the previous
financial statement; and

(d)

such other matters as the Court considers
appropriate.

(6) If the Court makes an order under
subsection (4) requiring the preparation of a revised
directors' report, it may also give directions

(a)

for-

the review of the report by the comporr.
auditors;

(b) the revision of any relevant sumrnary
financial statement;

(c)

the taking of steps by the directors to bring
the making of the order to the notice of
persons likely to rely on the previous
report; and

(d)

such other matters as the Court considers
appropriate.

(7) If the Court finds that the company's
financial statement or directors' report did not cornply
with a requirement of this Act, it may order all or'part

of-

(a) the costs of and incidental to
application; and

(b)

any reasonable expenses incurred by the
company in connection with, or in
consequence of, the preparation of a
revised financial statement or a revised
directors' report,

to be borne by such of the directors as were party to the
approval of the defective statement or report.

(8) For the

purpose of subsection (7), each
person who was a director of the company at the time of

_
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the approval of the annual financial stater,nent or directors'
report is taken to have been a party to the approval unless
the person proves that the person took all reasonable steps
to prevent the approval from being given.

(e) In rnaking an order under subsection (7),the

Court(a)

is required to have regdd to whether the
directors who were parry to the
approval of the defective statement or
report knew or should have known that
the statement or report did not comply
with the requirements of this Act; and

(b)

may exclude one or more direstors frorn
the order or order the payment of
different arnounts by different
directors.

(10)At the conclusion of proceeding under this
section, the applicant shall lodge with the Registrar for
registration a qopy of the order of the Court order or, if the
application has failed or was withdrawn, a notice giving
details of the failure or withdrawal.

(ll)This

section applies equally to a revised
financial statement and a revised directors' report, in
which case it has effect as if a reference to a revised
financial statement or revised directofs' report were a
reference to a further revised financial statement or further
revised directors' report.
Power of Cabinet
Secretary to authorise
other persons to make
application to the
Court under section
710.

7ll.

(1) The Cabinet Seuetary may, in writing,
authorise for the purposes of section 710 (application to
Court to rectify defective annual financial statement or
directors' report of company) any person who appears to
the Cabinet Secretary-

(a) to have an interest in, and to

have

satisfactory procedures directed to
ensuring compl-iance by companies
with the requirements of, this Act
relating to financial statements and
directors' reports;
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(b) to have

satisfactory procedures for

receiving and investigating complaints
about companies' annual financial
statements and directors' reports; and

i
(c)

otherwise to be a fit and proper person to
be authorised for those purposes.

(2) A person may be authorised generally or in
respect of particular classes of case, and different persons
may be authorised in respect of different classes of case.
authorise

(3) The Cabinet Secretary may refuse to
a person if of the opinion that such an

authorisation is unnecessary having regard to the fact that
there are one or more other persons who have been or are
likely to be authorised.

(a)

An

authorisation

may impose

such

conditions relating to the performance of the functions by
the authorised person as appear to the Cabinet Secretary to
be appropriate.

(5) The Cabinet Secretary may authorise a
if it appears to the Cabinet Secretary that the
person is capable of performing the functions of an
person only

authorised person in accordance with the conditions of the
proposed authorisation.

(6) The Cabinet

Secretary may at any time
vary the conditions of an authorisation by notice given to
the authorised person.

(7) The Cabinet Secretary may, in writing,
revoke an authorisation for breach of any condition
imposed in respect of it and may include in the revocation
such provision as the Cabinet Secretary thinks necessary
with respect to pending proceedi-ngs.

PowerorKenva 712. (1) The Kenya Revenue Authority
Revenue Authority to
discrose

inio'matiin to

:::l::'_:1j::'r"
certaln Dumoses.

may
disclose information to the Cabinet Secretary or a person
the purpose of
authorised under section Tl

lfor

facilitating-

(a) the taking of

steps by that person to
whether
there are grounds for
discover

i

l
I
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making an application to the Court
under section 710 (application to the

I

Court to rectiff defective annual

financial statement or directors' report
of company);or

(b) a decision by the Cabinet

Secretary or
authorised person whether to make
such an application.

(2)

This section applies despite any statutory or
other restriction on the disclosure of information.

(3) Information disclosed
person under this

(a)

to an authorised

section-

may no! be used except in or in connection

with-

(i)

taking steps to discover whether
there are grounds for making an
application to the Court under
section 710; or

(ii)

deciding whether or not to make
such an app{ication,

or in, or in

connection with,

proceedings relating

to such an

application; and
.

(b)

must not be further disclosed

(D
(ii)

except-

to the person to whom the
information relates; or
in, or in connection with,
proceedings on . any .such

application to the Court.
(4) A person who contravenes subsection (3)
commits an offence unless the person establishes on a
balance of probabilities that the person-

(a) did not know, and had no reason to
suspect, that the information had been
disclosed under this section; or

(b)'

took all reasonable steps and exercised,all

due diligence to avoid

the

i

I

l7l8
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t

contravention.

(5) A person who

is found guilty of an offence
under subsection (a) is liable on conviction to a fine not
exceeding one million shillings.

ffi[ffifl[:""ocubilli'rJ?#TT[1Jx'*i:'l'l*Hff

[:'L*:

section 711 that there is, or may be, a question whether--a
oxplanations. company's annual finanoial statemeni or a diredtors'
rcport complies with the requirem-ents of this Act.

.1r:Hfi:';*.

@.The Cabinet Secrgtary or authorised person
rnay require'any prescribed person to produce any
document, or to provide any information or explanations,
that the Cabinet Secretary or authorised person may
reasonably require for the purpose

of-

(a)

discovering whether there are giounds for
maklng ar application to the Court
under section 710 (applications to the
recti$/ defective annual
Court
directors'
financial statement
report); or

to

(b)

or

deciding whether

to

make suih

an

application.

(3) The following are prescibed persons for
the purpose of subsection (2):

For

Person is-

pqpposes

of this

section, an authorised

(a) the cornpany;
(b) any officer, employee, or auditor of the
company;

(c)

any person who was an officer, employee,
or auditor of the company at a time
-when the document or information
required by the authorised person was
created or existed.

(4)

If a penlon fails to comply with a

.

requirement under subsection (2), the authorised person

I
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lt)

may apply to the Court for an order under subsectiorr (5).

(5) If, on the hearing of an application made
under subsection (4), it appears to the Court that the
person concerned has failed to comply with a requirement
under subsection (2), it may order that person to take such
directs for the production of the relevant
steps as
documents or the provision of the relevant information or
explanations.

it

(6) A statement made by a person in response
requirement
under subsection (2), or an order under
to a
subsection (5), may not be used in evidence against the
person in criminal proceedings.
(7) A

person is not, because of tllis section,
required to produce documents or provide information in
respect of'which a claim to legal profbssional privilege
could be maintained in legal proceedings,
Rcstrictions on
disctosurc of
information obtained
under compulsory
poweN,

to

information
714. (1) This section applies
obtained in accordance with a requirement or order under
section 713 (power of Cabinet Secretary or authorised

person

to

require documents, information and

exp[anations) that relates to the private affairs of a natural
person or to any particular business.

(2) A person in possession of information to
which this section applies shall not, during the lifetime of
the person concerned or so long as that business continues
to be earried on, disclose the information without the
consent of that person or the person who is carrying on
that business.

(3)

Subsection (2) does not

apply-

(a) to disclosure permiued by section 'll5
(permitted disclosure of information
obtained under compulsory powers); or

(b)

to the disclosure of information that is or
has been available to the public from
another source.

(4)

A person who discloses information

in

contravention of subsection (2) commits an offence and on
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conviction is liable to a find not exceeding one million
shillings.

In

for

(5)
proceedingi
an offence under
subsection (4), it is a defence to establish (on a balance of
probabilities) that the defendant-

(a) did not know, and had no reason to
s0spect, that the information had been

obtained.

in

requirement
713;

(b)
Permitted disclosure of
information obtained
under compulsory
powers.

accordance with a
under section

or order

oi

took all reasonable steps and exercised alr
due diligence to avoid the commissio,
of the offence.

715. (1) The prohibition in section 7t4

against
accordance with a

disclosing information obtained in
requirement or order under section 713 that relates to the
private affairs of a natural person or to any particular
business has effect subject to the exceptions specified in
subsections (2) to (5).

(2) The prohibition does not apply to

the
purpose
disclosure of information for the
of enabling the
Cabinet Secretary or authorised person to perform a
function under section 710 (application to the Court to
rectiff defective annual financial statement or directors'
report).

(3) The prohibition also does not apply to
disclosure made

to-

a

(a)

the department of Government responsible
for matters relating to trade;

(b)

the National Treasury;

(c)

the Central Bank of Kenya;

(d) the Capital Markets Authority,
(e) the Ethics and Anti

Comrption

Commission; and

(e)

the Kenya Revenue Authority.

(4) The prohibition also does not apply to

a
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made-

(a)

(b)

with

view to the bringing of, or otherwise
connection with, disciplinary
proceedings relating
the
performance by an accountant' or
auditor of professional duties;
a

in

to

for the purpose of enabling or assisting the
Cabinet Secretary, the National
Treasury, the Central Bank of Kenya,
the Kenya Revenue Authority, the

Capital Markets Authority

or

the

to perform any of
their statutory functions or exercise
Registrar-General

any of their statutory powers.

(5) Subject to subsection (6), the prohibition
also does not apply to a disclosure made to an authority of
a foreign country that appears,to the Cabinet Secretary or
authorised person to have functions similar to those
specified in section 710 if the disclosure is made for the
purpose
of enabling or assisting that authority to perform
.,
functions.
those
determining whether to disclose
information to an authority in accordance with subsection

(6)

Iq

(5), the Cabinet Secretary or authorised person is required
to have regard to the following considerations:

(a)

whether the use which the authority is
likely to make of the information is
sufficiently important to justify making
the disclosure;

(b)

the authority has adequate
arrangements in place to prevent the
information from being used or further
disclosed other than-

whether

(i)

for the pufposes of performing the

functions referred

(ii)

to in

that

subsection; or

for other purposes substantially
similar to those for which

1122
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information disclosed to

the

authorised person could be used
or further disclosed.

Division l2-Supplem entary provisions
Liability of directors
716, (1) This section applies to the following
for false or misleading
statements in
company's financial
statement and reports.

documents:

(a)
(b)
(c)

a

directors' report;

a directors' remuneration repott; and

a sunmary financial statement so far as it
is derived from either of those reports.

A

director of a company is liable to
compensate the company for any loss suffered by it as a

(2)

result

of-

(a)

any untrue or misleading statement

in a

document to which this section applies;
or

(b)

the omission from a document to which

this section applies of

anything

required to be included in it.

(3) A director of a company is liable under
subsection (2) only if the director knew or ought
reasonably to have known-

(a)

the statement to be untrue or misleading or
was reckless as to whether
was
untrue or misleading; or

(b)

the omission to be dishonest concealment
of a material fact.

it

(4) A director is not liable to a person other
than the company as a result of the person having.relied
on information contained in a document to which this
section applies.
(5)

The reference in subsection (4) to a director
not being liable includes a referense to another person
being ent[tled as against the director to be granted any
civil remedy or to rescind or repudiate an agreement.
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ordirectors 716. (1) This section applies to the following

Liabiritv
for false or misleading .
statements

- documents:

in

company's financial
srrtemenr and

reports.

(a)

a directofs' report;

(b)
(c)

a directors' remuneration report; and

(2)

A

a summary financial statement so far as it
is derived from either of those reports.

director

of a

company

is liable to
it

as a

any untrue or misleading statement

in a

compensate the oompany for any loss suffered by
re$ult

of-

(a)

document to which this section applies;
or

(b)

the omission from a document to which

this

section applies

of

anything

required to be included in it.

(3) A director of a company is liable
subsection (2) only if the director knew or
reasonably to have known-

(a)

.
(b)

under
ought

the statement to be untrue or misleading or
was reckless as to whether
was
unttue or misleading; or

it

the omission to be dishonest conpealment
of a material fact.

(4) A director is not liable to a person

other
than the company as a result of the person having relied
on information contained in a docum6nt to which this
section applies,

PART )OM_COMPAIYIES TO IT{AKE AI{NruAL RETI,]RNS TO
REGISTRAR

Dutvorcompanvto 718, (1) Every company shall submit to the
Registrar successive-annualieturns each of which is made
up to a date not later than the date that is from time to

lffiilIll#*''

time the company's return date.
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(2)

isof the

l
I

The company's return date

(a) the

anniversary

company's

incorporation; or

(b) if

I

the company's last return lodged in
accordance with this Part was made up

to a different date-the anniversary of
that date.

(3)

A company shall ensure that its annual

(a)

complies with the requirements of section
annual return:
719 (contents
general) and, if applicable, section 720
(contents of annual return: information
about share capital and shareholders);

refurn-

of

and

(b)

is lodged with the Registrar within twenty
eight days after the date to which it is
made up.

Conlents of Snnual
retum: general.

719. (l) A company shall ensure that its
return states the date to which it
the following information:

(a)

annual
is made up and contains

the address of the company's registered
office and, if a Post Office box number
is given, the physical address of that
office;

(b)

I

the type of company and its principa'
business activities;

(c) the particulars prescribed by
regulations

(i)
(ii)

(iii)

the

of--

the directors of the company;
in the cise of a public company,
or in the case of a private
company that has a secretary, the
secretary or joint secretaries ofthe
company; and
any person appointed as an
the
authorised signatory

of
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company.

(2) The company shall give the information on
the type of company by reference to the classification'
scheme prescribed for the purposes of this section by the
regulations.

(3) The company may give the information on
its principal business activities by reference to one or
more categories of any prescribed system of classifying
business activities.
Contents of annual
return: information
about share capital and
shareholders.

720. (l) A company having
include in its annual return-

(a)
(b)

a statement

a share capital shall

of capital; and

the particulars required by subsections (3)
to (6) about the members of the
company.

(2) The company shall ensure that

the

statement of capital states, with respect to its share capital
at the date to which the return is made up-

(a) the total number of shares of the company;
(b) the aggregate nominal value of those
shares;

(c)

for each class ofshares-

(i)

the particulars prescribed by the
regulations of the'rights attached

(ii)

to the shares;
the total number of shares of that

(iii)

the aggregate nominal value of

class; and
shares

(d)

ofthat class; and

the amount paid up and the amount (if
any) unpaid on each share, whether on
account of the nominal value of the
share or in the form of a premium.

(3) The company shall ensure that the return
includes the particulars prescribed by the regulations of
every person"who-
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(a)
(b)

is a member of the company on the date to
which the return is made up; or
has ceased to be a member of the company

since the date to which the last return
was made or, in the case of the first
return, since the incorporation of the
company.

(4) The company shall also ensure that the
conforms to such requirements (if any) as may be

return
prescribed by the regulations for the purpose of enabling
the entries relating to a person to be easily located.

(5) The company shall further ensure that

thr

return states-

(a)

the number of shares of each class held by
each'member of the company at the
date to which the return is made up;

(b) the number of

shares

of

each

class

transferred-

(i)

since the date to which the last
return was made up; or
in the case of the first return,
since the incorporation of the
company,

(ii)

by each member or person who has
ceased to be a member; and

(c)

the dates of registration of the transfers.

(6) If either of the two immediately preceding
returns of the company has given the full partictrlars
required by subsections (3) and (5), the company need
only give such particulars as relate-

(a) to persons ceasing to be or becoming
members since the date of the last
return; and

(b)

to shares transferred since that date.

(7) If the

shares

company has converted any of its
into stock, the company shall include in the return
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the coresponding information in relation to that stock,
stating the amount of stock instead of the number or
nominal value of shares.

721. (1) If a company fails to lodge an annual
return as required by section 718(1) or lodges an annual
return that does not comply with section 718(3), the
company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

offencerorcompanv
not to lodge annual

"tr'noniir',ii.,

(2) lf, after a company or any of its officers
has been convicted an offence of failing to lodge an
annual rEturn on time as required by section 718(1), or of

failing to lodge an annual return that complies with
section 718(3), the company continues to fail to lodge
such a return, or to lodge an annual return that complies
with section 718(3), the company, and each offtcer of the
company who is in defautrt, commit a further offence on
each day on which the failure contilues and on conviction
are each liable to a fine not exceeding twenty thousand
shillings for each such offence.

PART XXVII-AUDITing of company financial statements
Division l-Requirements for audited frnancial statement

Requirementsro' 722. (1) The directors of a company shall ensure
-' that the company's annual financial statements for a
'*'#,,,;lfinancial yeulr are audited in aceordance with this Part
unless the company(a) is exempt from audit under section 724
(small companies) or section 727
auditing financial

(dormant companies); or

(b)

is exempt from the requirements of this
Part under section 729 (non-profitmaking companies subject to public
sector audit).

(2) A company is not entitled to any

such

exemption unless its balance sheet contains a statement by
the directors to that effect.

(3) A company is not entitled to

exemption
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under either of the provisions referred to in subsection
(lXa) unless the its balance sheet contains a statement by
the diiectors to the effect that-

(a) the

rnembers have not required the
company to obtain an audit of its
financial statements for the relevant
financial year in accordance with
section 723 (right of members to
require audit); and

(b) the directors acknowledge

their
responsibilities for complying with the
requirements of this Act with respect
accounting records and the
preparation of financial statements.

to

(4) The directors shall ensure that

the
statement required by subsection (2) or (3) appears on the
balance sheet above the signature required by section 665
(directors to approve and sign financial statements ).
Right of membe rs to
require auditl

723. (1) The members of a company that

would
otherwise be entitled to exemption from audit under arty
of the provisions referred to in section 722(l)(a) may by
notice.trnder this section require it to obtain an.audit of its
frnancial statements for a financial year.

by-

(2)

Such a notice is effective only

(a)

members holding not less in total than ten
percent in nominal value of the
company's issued share capital, or any
class of it; or

(b) if

if it is given

the company does not have a share
capital, not less than ten percent in
number of the members of the
company.

(3) The notice is not effective if it is given
before the financial year to which it relates or later than
one month before the end of that year.
Smalr

companie"' 724. (1) A company that complies with

conditions for
exemption from audit.

the
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conditions of subsection (2) in respect of a financial year
is exempt from the requirements of this Act relating to the
audit of accounts for that year.

(a) that the company

qualifies as

a

small

company in relation to that year;

(b)

that its turnover in that year is not more
than seven hundred and twenty million
shillings; and

(c)

that the value of its net assets specified in
its balance sheet as at the end of that
year is not more than three hundred
and sixty million shillings.

(3)

For a period that is a company's financial
in fact a year the maximum figure for
turnover is to be adjusted proportionately.

year but not

(4)

For the purposes of this

(a)

whether a company qualifies as a small
company is to be determined in
accordance with section 636(l) to (6);

section-

and

(b)

'obalance sheet total" has the same
meaning as in subsection (5) of that
section.

(4) For the purpose of this section, whether

a

company qualifies as a small company is to be determined
in accordance with section 636(1) to (6).

725. A

Companies excluded
from small companies
exemption.

company is not entitled to the exemption
conferred by section 724 if it was a public company, or
carried on a banking or insurance business, at any time
within the relevant financial year.

Availability of small

726. (1) A company is not entitled to the
exemption conferred by section 724 in respect of a
financial year during any part of which it was a group

co:npanies exemption
in case of group
company.

company

unless-

(a)

the conditions specified in subsection (2)

t730
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are satisfied; or

(b)

subsection (3) applies.

(2)

The conditions

(a)

that the

(b)

are-

group-

(i)

qualifies as

(ii)

relation to that financial year; and
was not at any time in that year an
ineligible group;

a small group in

that the group's aggregate turnover in that
year is not more than seven hundred
and twenty million shillings net or
eight hundred and sixty five million
and five hundred thousand shillings
gross; and

(c)

that the aggregate values of the net assets
of the companies comprising the group
as specified in the group's balance
sheet as at the end ofthat year are not
more than three hpndred and sixty
million shillings.

(3) A company is not excluded by subsection

(l) if, throughout the whole of the period or periods

during the financial year when it was a group company, it
was both a subsidiary undertaking and dormant.
(4) In this
(a)

section-

"group company" means a company that is

a parent company or a

subsidiar5,

undertakinBl and

(b) "the group", in

relation to a group
company, means that company
together with all its associated
undertakings.

(5) For purposes of subsection (4Xb),
undertakings are associated if one is a subsidiary
undertaking of the other or both axe subsidiary
undertakings of a third undertaking.
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(6)

For the purposes of this

(a)

whether a group qualifies as small is to be
determined in accordance with section
637 (companies qualifying as small:
parent companies);

(b)

a group is ineligible

is-

(i)
(ii)

if

section-

any of its members

public company;
a body corporate (other than a
a

public company) whose shares
are admitted to trading on a
securities exchange or other
regulated market in Kenya; or
a person who carries on insurance
market or banking activity;

(iii)

(c) a group's aggregate turnover is to be
determined in accordance with section
637; and

(d)

"net'o arrd "gross" have the same meaning
as

in seotion63T(6).

(7)

Subsection (6) applies for the purposes of
this section as if all the bodies corporate in the group were
companies.

;t;11fi""TI.L*.,, 727. (1) l. . cgmpany is exempt from the
of this Act relating to the audit of financial

fordonhantcompanies.foeuirgments

statements in respect of a financial year

if-

(a) it has been dormant since its formation; or
(b) it has been dormant.since the end of the

previous financial ygar and the
conditions in subsection (2) are
satisfied.

(2)

The conditions are that the eompany-

(a) with regard to its individual
statement for the financial

(i)

is

financial

year-

entitled to prepare financial
in accorddnce with the

statements
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small companies regime; or

would be so entitled but for

(ii)

having been a public company or
a member of an ineligible group;
and

(b)

is not required to prepare group financial
statements for that year.

to-

(3)

This section has effect subject

(a)

section 722(2) and (3) (requirements for
auditing fi nancial statements) ;

(b)

section 723 (right of members to require
audit); and

(c)

section 728 (companies excluded from
dormant companies exemption).

Companies excluded
from dormant
companies exemption.

728. A company is not entitled to the exemption
conferred by section 563 (dormant companies) if it was at
any time within the relevant financial year a company that

was-

(a) an
(b)

insurance company,

a

banking
company or an e-money issuer; or

of any other kind prescribed by
the regulations for the purposes of this

a company

section.
Exemption from audit

for non-profit-making
companies subject to
public sector audit.

729. (l)

The requirements of this Part as to audit of
financial statements do not apply to a company for a
financial year if it is non-profit-making and its financial
statements are subject to audit by the Auditor General.

(2) In the case of a company that is a parent
company or a subsidiary undertaking, subsection (1)
applies only if every group undertaking is non-profitmaking.

(3) This section has effect subject

to

eompliance with section 722(2) (balance sheet to contain
statement that company entitled to exemption under this
section).

(4) A company is non-profit-making for

the
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purpose of this section
gain to its members

173.1

if it does not provide a pecuniary

(5) For the purpose of subsection (4),
company provides pecuniary gain to its members

(a)

if-

a

it carries on any activity for the purpose of
securing pecuniary gain for its
members;

(b) it has capital that is divided into shares
held by the company's members;

(c) it holds property in which the company's
members have a disposable interest
(whether directly, or in the form of
Shares in the capital of the company or
otherwise); or

(d) it is a company that is, or is included

in a

class of bodies that is, prescribed by
the regulations for the purposes of this
subsection.

(6) For the purposes of subsection (5)(a), a
company does not provide pecuniary gain for its members
only because of any of the following:

(a) the company itself makes a pecuniary
gain, unless that gain or any part of it
is divided among or received by the
comPanY?5 members or an, of them;

(b) the

company is established for the
protection of a trade, business or

industry in which the company's
members are engaged or interested, but
the company does not itself engage or
participate in any such trade, business
or industry

(c)

members of.the company derive pecuniary

gain through the enjoyment of
facilities or services provided by the

company

for social,

recreational,
educational or other similar purposes;
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(d)

members of the company derive pecuniary
gain from the company in the form of
bola fide remuneration;

(e)

members of the company derive pecuniary
gain from the company of a kind that
they co0ld also derive if they were not
members of the company;

(f)

members of the company compete for
trophies or prizes in contests directly
related to the objects of the company;

(g)

the company provides pecuniary gain of a
class prescribed by the regulations for.
the purposes of this section.

Division 3-Appointment of auditors
Appointment of
auditors of private
company: general.

730. (1)

A

private company shall appoint

an

auditor or auditors for each financial year of the company,
unless the directors reasonably resolve otherwise on the
ground that an audited financial statement is unlikely to
be required.

(2) For each financial year for which

an

auditor or auditors is or are to be appointed (other than the
company's first financial year), the company shall ensure
that the appointment is made not later than the deadline
for making such an appointment.

(3) The deadline

for

making such

an

appointment is the end of the period of twenty eight days
from and including-

(a)

the deadline for sending out copies of the
annual financial statement of the
company for the previous financial
yeaf; or

Q) if earlier, the day on which copies of the
annual financial statement of the

company for the previous financial
year are sent out under section 675
(company's duty to circulate copies of

annual financial statement

and
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reports).

(a) The directors may appoint an auditor or
auditors of the company-

(a) at any time before the company's

first

for the company to. appoint

deadline
auditors;

(b) following a

period during which ihe
company (being exempt from audit)
did not have any auditor-at any time
before the next deadline for the
company to appoint auditors; or

(c)

to fill a casual vacancy in the office of
auditor.

(5) The members may appoint an auditor or
auditors by ordinary resolution

(a)

irot later than the deadline for appointing.
auditors;

(b) if the company should have appointed an
auditor or auditors by a deadlind" for
appointing auditorsbut did not do so;

(c) if the directors

had power to appoint an
auditor or auditois under subsection
(4) but did not make an appointnent.

(6) An auditor
company may be appointed

(a)
(b)

or

auditors

only-

df a

prlvate

in accordance with this section; or
in accordance with section 731.

(7) Subsection (6) does not affect the reappointment of an auditor taken to have been made by
section 732(2).
Appohrtment
auditors

of

of privap

company: default
power of the Cabinet
Secrctary.

731. (1) If a private company has failed to
appoint an auditor within the period for appointing^
auditors, the company shall, within seven days after the
end of that period, notiS the Cabinet S-ecretary of the

I

i
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failure.

(2) As soon as practicable after being notified
in accordance with subsection (1), the Cabinet Secretary
shall appoint one or more auditors to frll the vacancy

I
j
I

I

unless satisfied that there are good reasons not to.

(3)

If a company fails to give notice as

required by subsection (l), the company, and each officer
of the company, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

(4) If,'after a company or any of its offrcels
has been convicted on an offence under subsection (3), the

company continues to fail to give the reqrlired notice, the
company, and each officer of the company who is in
default, commit a further offence on each day on. which
the failure continues and on conviction are each liable to a
fine of fifty thousand shillings for each such offence.
Term of office of
auditors of private
comPany.

732, (l) An auditor

or auditors of a

private
company hold office in accordance with the terms of their
appointment, subject to the requirements that-

(a)

they do not take office until any previous
auditor or auditors cease to hold office;
and

(b)

they cease to hold office at the end of the
next period for apppinting auditors
wrless re-appointed.

(2) If no auditor has been appointed by the end
of the next period for appointing audito. rs, any auditor in
office immediately before that time is taken to be reappointed at that time,

wiless-

(a)
(b)

the auditor was appointed by the directors;

(c)

the re-appointnent that is taken to be
made under subsection (2) iS blocked
by the members under section 733
(members of private company may

the.company's articles require actual reappointnent;

I
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block automatic re-appointment of
auditor);

(d)

the members have resolved that the auditor
should not be re-appointed; or

(e)

the directors have resolved that no auditor
or auditors should be appointed for the
financial year concerned.

(3)

Subsection (2) does not affect provisions

this Part relating to

of
the removal and resignation of

auditors.

(a) In

assessing the amount of compensation
payable
to an auditor on ceasing to hold
damages
office, no account may be takqn of the loss of opportunity
of the auditor being re-appointed by the operation of
subsection (2).

or

.

Membcrsorprivate 733. (1) An auditor of a private company is not
company may block
;;#"';;l - - '- taken to be re-appointed by the operation of section
appoinsnentorauditor'73272)
if the company has received notices under this
section from members who hold at least the requisite
percentage of the total voting rights of all members who
would be entitled to vote on a resolution that the auditor
should not be re-appointed.

(2) The 'tequisite percentage" is five

percent
or, if a lower percentage is specified for this purpose in
the company's articles, that lower percentage.

(3) A notice under this section may be in hard
copy or electronic form but is not effective unless it

is-

Appointncnt of
auditors of public
company: general.

(a)

authenticated by the person
giving it; and

(b)

received by the company before the end of
accounting referetrce period
immediately preceding the time when
the re-appointment under section
732(2) is taken to have effect.

or

perSons

the

734. (1) A public

company is required to have an
auditor or auditors for each financial year of the company,
unless the directors reasonably resolve otherwise on the
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ground that an audited financial statement is unlikely to
be iequired for a particular financial year.

(2) For each financial year for which an
auditof or auditors is, or are to be appointed, other than
the company's first financial year, apublic company shall
ensure that the appointment is made before the end of the
general meeting at which the company's annual financial
statement for the previous financial year is presented.

(3) The directors of a public company may
appoint an auditor or auditors of the company-

(a)

at any time before the general meeting at
which the company's first financial
atbment is presented;

(b) following a

period during which

the
company, being exempt frorn audit did
not have any auditor, at any time
before the next general meeting at
which the company's annual financial
statement is to be presented; or

(c)

eo

filI a casual vacancy in the offrce of
auditor.

(a) The members may appoint an auditor or
auditors by ordinary resolution-

(a) at a

general meeting at which the
company's annual financial statement
is presented;

(b) if the company should have appointed an
auditor or auditors at such a meeting
but did not do so;

(c) if the directors

had power to appoint an
auditor or auditors under subsection
(3) but did not make an appointment.

(5) An auditor or auditors of a public company
may be appointed

only-

(a) in accordance with this section; or
(b) in accordance with sectiron

735

t739
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(appointment

of

of

public
company: default power of the Cabinet
Seuetary).
Appointment of
auditors of public
company: default
power of the Cabinet
Secretary.

auditors

735, (1) If an auditor or auditors have not been
appointed for a public company within the period for
appointing auditors, the company shall, within seven days
after the end of that period, notit/ the Cabinet Secretary
of the failure.

(2) As soon as practicable after being notified
in accordance with subsection (1), the Cabinet Secretary
shall appoint one or more auditors to fill the vacancy
unless satisfied that there are good reasons not to.

(3)

If a company , fails to give notice as

required by subsection (l), the company, and each officer
of the company who i's in default corirmit an offence and
,on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) tf, after a company or any of its officers is
on an offence under subsection (3), the

convicted

company continues to fail to give the required notice, the
company, and each officer of the company who is in
default, commits a further offence on every day on which
the failure continues and on conviction are each liable to a
fine of fifty thousand shillings for each such offence.
Tcrm of office of
auditors of public
company.

736. (l) The auditor or auditors

of a

public
company hold office in accordance with the terms of their
appointment, subject to the requirements that-

(a)
(b)

they do not take offrce until the previous
auditor or auditors have ceased to hold
office; and

""'J"H:'"rl*:,:it:.H'Jff 'H:"H;
next following their

appointment

unless re-appointed.

(2)

Subsection (1) does not affect the operation
of the provisions of this Part relating to the removal and
resignation of auditors.

-

t740
Fixing of auditor's
remuneration.

The Companies Bill, 201 4

737. (1) If

an auditor is appointed by the members
of a company, the members shall fix the auditor's
remuneration, either by ordinary resolution or in such as
the members may, by ordinary resolution, determine.

(2) If

of a company is appointed by
the directors, the directors shall fix the remuneration of
an auditor

the auditor.

(3) An auditor appointed by the Cabinet
Secretary is entitled to receive from the company
remuneration at a reasonable rate fixed by the Cabinet
Secretary.

(4)

For the

purposes

of this

section

"remuneration" includes sums paid in respect of expenses.

(5) This section
in kind
Company to discloee
terms of audit

appointment.

as

well

applies in relation to benefits
of money.

as to payments

738. (1) A company shall disclose the terms on
which the company's auditor is appointed, remunerated or
is required to carry out his or her responsibilities.
(2) In making a disclosure under subsection
shall(a) include(D
a copy of any terms that are in

(1), a company

writing; and

a

(ii)

written memorandum setting
out any terms that are not in
writing;

(b)

ensure that the disclosure is made at such
times,
such places and by such

in

means

as are specified in

the

regulations; and

(c)

specify

the place and

means of

disclosure

(i)
(ii)

in d note to its annual financial

stateinent or, ifit prepares a group
financial statement, in a note to
that stateme.nt;
in the directors' report; or

l

l

I
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(iii)

l74t

in the auditor's

report on its

annual financial statement.
Regulations made for the purpose of this
section must provide for the disclosure of any variation of
the terms on which a company's auditor is appointed,
remunerated or required to carry out the responsibilities of
auditor.

(3)

Regulations to provide

for safeguarding
disclosure of nature of
services provided by

company's auditor.

739, The regulations must provide for safeguarding
the disclosure of the nature of any services provided for a
company by the company's auditor, whether in the
auditor's capacity as auditor or otherwise, or by the
auditor's associates.
Division 3-Functions of auditors

Auditor's report on
annual financial
statement of company.

740. (1) An auditor shall make a report to the
of the company on all annual financial

members

statements of the company of which copies are, during the
auditor's tenure of office-

(a) in the case of a private company-to

be

sent out to members in accordance
with section 675 (company's duty to
circulate copies

of

annual financial

statement and reports); or

(b) in the case of a public company-to

be

presented at a general meeting of the
company in accordance with section
692 (public companies: annual
financial statements and reports to be

presented

at

general meeting of

company).

(2) The auditor shall include in the auditor's
report-

(a) an introduction

identifying the

annual

financial statement that is the subject
of the audit and the financial reporting
framework that has been applied in its
preparation; and

(b) a description of the scope of the audit
identifying the auditing standards in
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accordance with which the audit was
conducted.

(3) The auditor shall clearly state in the report
whether, in the auditor's opinion, the annual financial
statements--

(a)

ofin the case of an individual

gives a true and fair view

(i)

(ii)

(iii)

balance sheet-of the financial
position of the company as at the
end ofthe relevant financial year;
in the case of an individual profit
and loss account-of the profit or
loss of the company for the
financial year; and
in the case of a group financial
statements-of the financial

position as

at the end of

the

financial year and of the profit or
loss for the financial year of the

undertakings to which the
statements relate, taken as a

whole, so far as

concerns

members of the company;

(b)

has been properly prepared in accordance
with the relevant financial reporting
framework; and

(c)

has been prepared in accordance with the
requirements of this Act.

(3) The auditor shall, in the case of

an

individual annual financial statement, clearly state in the
report whether, in the auditor's opinion-

(a)

the company's balance sheet gives a true
and fair view of the financial position
of the company as at the end of the
relevant financial year; and

(b)

the company's profit and loss account give
a true and fair view of the company's

The Companies Bill, 201 4
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profit or loss for that year.

(a) The auditor shall, in the case of a group
financial statement, clearly state in the report whether, in
the auditor's opinion-

(a)

the consolidated balance sheet gives a true
and fair view of the financial position
of the undertakings to which the
statement relates, taken as a whole, as
at the end of the relevant financial
year; and

(b) the consolidated profit or loss account
gives a true and fair view of the profit
and loss of those undertakings, taken
as a whole, for that financial year.

(5) The auditor shall, in the case of

an

individual financial statement or a group financial
statement, also clearly state in the report whether, in the
auditor's opinion, the statement-

(a)

has been properly prepared in accordance
with the relevant financial reporting
framework; and

(b)

has been prepared in accordance with the
requirements of this Act (including the
prescribed accounting standards).

(6) The auditor

shall-

(a)

state in the report whether the report is
unqualified or qualified; and

(b)

include

in the report a reference to any

matters to which the auditor wishes to
draw attention without qualiffing the
report.
Auditor's report on
directors' report.

741. The auditor shall state in the auditor's report
on the company's annual financial statement whether in
the auditorls opinion the information given in the
directors' report for the financial year for which the
financial statement is prepared is consistent with that
statement.
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on

42. (v/ ) --In reporting
on the annual financial
'-r'
direcrors' remuneration st&telrlent of a quoted company, the auditor shallAuditor's report

7

auditablepartof

report

1

(a)

report to the company's members on the
auditable part of the directors'
remuneration report; and

(b)

state whether

part

in the auditor's opinion that

of the directors' remuneration

report has been properly prepared in
accordance with this Act.

(2) For the purposes of this Part, "the auditable
part" of a directors' remuneration report is the part
identified as such under regulations made for the purpose
of section 673 (contents of directors' remuneration
report).
Responsibilities
auditor.

of

743. (1) In reporting on the annual

financial
statement of a company, the company's auditor shall carry
out such investigations as will enable the auditor to form
an

opinion-

(a)

whether adequate accounting records have
been kept by the.company and returns
adequate for their audit have been
received from the company's branches
not visited by the auditor;

(b) whether the company's

i

I

individual

i

j

*lffi;:'."ffi'ff t"ll",lL,;El"J#:;J
and returns; and

(c)

in the case of a quoted company-whether
the auditable part of the company's
directors' remuneration report is in
agreement with those accounting
records and returns.

(2) lf, in reporting on the

annual financial
statement of a company, the company's auditor forms the

opinion-

(a)

that the company has not kept adequate
accounting records, or that returns

l
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for their audit have not been
received from the company's branches
adequate

not visited by that auditor;

(b)

that the company's individual financial
statement is not in agreement with the
company's accounting records and
returns; or

(c)

in the case of a quoted company-that the
auditable part of its directors'
remuneration report is not in
agreement with those accounting
records and returns,

the auditor shall state that opinion in the report.

(3) If the auditor fails to obtain all the
information and explan4tions that, to the best of the
auditor's knowledge and beiief, are necessary for the
purposes of the audit, the auditor shall state that fact in the

report.

(4)

rf-

(a)

the requirements of regulations made for
the purpose ofsection 663 (directors to
include in notes to company's annual
financial statement details of the,ir
benefits other than remuneration) are

not complied with in the

annual

financial statement; or

(b) in the case of a quoted company-the
of regulations made for
the purpose of section 673 as to
requirements

information forming the auditable part
of the directors' remuneration report
are not complied with in that report,

the auditor shall include in the report, so far as it is
reasonably practicable to do so, a statement giving the
required particulars.
prepared

(5) If the directors of the company have
a financial statement and directors' report in

il-l/r
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accordance with the small companies regime and in the
auditor's opinion they were not entitled so to do, the
auditor shall state that fact in the report.
ALrditor's right to
i nlirrnrati on.

744. (1)

(a)

An auditor of a companyhas a right

of

access at

all times to

the

company's accounting records and
financial statements, in whatever form
they are held; and

(b)

may require any of the following persons
to provide with such information or
explanations as the auditor thinks

necessary

for carrying out

responsibilities of
(

i.r

(ii)

(iii)
(iv)

the

auditor-

an officer or employee of
company;
a person holding

the

or

accountable
for any of the company's
accounting records or financial
statements;
a subsidiary undertaking of the
company that is a body corporate
incorporated in Kenya;
an officer, employee or auditor of

any such subsidiary undirtaking

or any person holding or
accountable for any accounting
records or financial statements of
any such subsidiary undertaking;
(v)

and

a person who was within any of
subparagraphs (i) to (iv) at a time

to which the

information or

explanations required

by

the

auditor relates or relate.
statement in response to a requirement
made under this section may not be used in evidence in
criminal proceedings against the person, except
proceedings for an offence under section 746 (auditor's
rights to information: offences).

(2) A
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(3) Nothing in this section compels
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a person to

disclose information in respect of which a claim to legal
professional privilege could be maintained in legal
proceedings.
Auditor's right to
information from
foreign subsidiaries.

745" (1) If a parent company has a subsidiary
undertaking that is not a body corporate incorporated in
Kenya, the auditor of the parent company may require it
to obtain information or explanations for the purpose of
enabling the auditor to carry out the auditor's
responsibilities from any of the following:

(a) the undertaking;
(b) an officer, employee or auditor of the
undertaking;

(c)

for any of
the underlaking's accounting records

a person holding or accountable

or financiai statements;

(d)

any person who was within paragraph (b)
or (c) at the relevant time.

(2)

The parent company shall, if required to do
so, take such steps as are reasonable to obtain the
information or explanations from the person concerned.

(3) If a company eontravenes any of the
provisions of this section, the company, and each officer
of the company who is in default cornmit an off'ence and
on conviction are each liable to a fine not exceeding one
million shillings.
(4) A

statement made by a person in response

to a requirement under this section may not be used in
evidence against the person in criminal proceedings
except proceedings for an offence under section 746.

(5) Nothing in this section compels a person to
disclose information in respect of which a claim to legal
professional privilege could be maintained .in legal
proceedings.
Auditor's rights to
information : offences.

746. (1) A person who malies a statement, whether
oral or written containing information or explanations that
the auditor requires, or is entitled to require, under section
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744-

(a)

knowing that the statement

is false or

misleading in a material respect; or

(b)

recklessly without caring whether the
statement is true or false,

commits an offence and is liable (ln conviction to a fine
not exceeding one rnillion shillings or to imprisonment for
a term not exceeding three years, or to both.

{2) A person who fails to comply with

a

requirement under section 745 commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.

(3) In proceedings for an offence under
subsection (2),ilis a defence for the person charged with
the offence to establish on a baiance of probabilities that it
was not reasonabiy practicahle for that person to provide
the required information or explanations.

(4) If a parent company fails to comply with
section 745, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(5) Nothing in this section affects a right of an
auciitor to apply for a compliance order to enforce any of
ttre auditor's rights under sectior-r 744 or 745.
Auditor's nghts in
relation to resoi utions
and meetings.

747. (1) in relation to a written resolution proposed
to be agreod to by a private company, the company's
auditor is entitled to receive all such communications
relating to the resolution as are required to be supplied to
a member of the company.

(2) A company's

auditor is entitled-

(a) to

all

receive

notices

of and other

communication relating to, any general
meeting which a member of the
company is entitled to receive;

(b) to

attend any general meeting

of

the
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company; and

(c)

to be heard at any general meeting that the
auditor attends on any part of the
business of the meeting in the capacity
of auditor.

(3) If the auditor is a firm,

the right to attend or
be heard at a meeting is exercisable by a natural person
authorised by the firm in writing to act as its
representative at the meeting.
Auditor to sign and
date auditor's report,

748. (1) Subject to subsection (2), an
shall-

auditor

(a)

sign and date the auditor's report; and

(b)

ensure

that the auditor's name

is

prominently displayed in the report.

If the auditor is a firm, the senior statutory
auditor of the firm shall sign the report on behalf of the
firm.
(2)

(3) An auditor who fails to comply with
subsection (1), or a senior statutory auditor who fails to
comply with (2), commits an offence and is liable on
conviction to a fine not exceeding twb hundred thousand
'shillings.

749. (1) In relation to an audit conducted by a firm,
senior statutory auditor of the firm is, for the pg{poses
of this Part, the natural person who is named by the firm
as its senior statutory auditor for those puq)oses.

Senior statutory auditor
to be nominated when
audit is conducted by the
firm of auditors.

(2) In nominating a person as its statutory
auditor, a firm of auditors shall have regard to any
relevant guidelines issued by the Cabinet Secretary or by a
body specified by the Cabinet Secretary' by order
published in the Gazette.

(3) A firm of auditors may not nominate as its
statutory auditor a person who is not eligible for
appointment as auditor of a company.
(4) A person is not subject to civil liability
only because the person signed an auditor's report, or was
named or identified in the report, as statutory auditor of p,
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firm of auditors.
Name of auditor to
stated in oublished

be

(l)

750.
A company shall not publish a copy of an
copiesoiauditor's auditor's report that relates to the company unless the

rePort'

COpy-

(a)

of the auditor and, if the
auditpr is a firm, the name of the
person who signed the report as senior

state the narne

statutory auditor; or

(b) if the conditions specified in section 751

(cireumstances in which auditors'
names may be omitted from published

of

auditors' report) are
satisfied-state that a resoiution has

copies

been passed and notified io the Cabinet

Secretary

in

accordance

with

that

section.

(2) For the purposes of this section, a company
is regarded as publishing the report if it publishes, issues
or circulates it or otherwise makes it available for public
inspection in a manner that invites rnembers of the public
generally, or any class of members of'the public, to read
it.

If

(3)
a copy of the auditor's report is
published without the staternent required by this section,
the company, and eash officer of the company who is in
default, cornmit an off,ence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.
$'ff""f;'#ffi:il*", - 751. (l) The auditor's name and, if the auditor is a
*"yr"o*in"ar..- ftrm, the narne of the person who signed the report as

!]$[f9#;:*

senior statutory auditor, rnay be ornitted

(a)
(b)

from-

pubiished copies of the report; and

the copy of the report lodged with the
Registar for regis8ation,

lf the cord^itions specified in subsection (2) are satisfied.

(2)

The conditions are that the company-

{a}

atter concluding on reasoqpble grounds

'flrc Cotttpttttit: IJill,

).(t

lJ

l7.i

I

that statement of the name would
create or be likely to create a serious
risl< that the auditor or senior statutory
auciitor. or any other person, would be
sLrLr.lect to violence or intimidation, has
rcsolved that the name should not be
stated; and

(b)

has given notice of the resolution to the
Cabinet Secretary, stating-

(i)

the name and registereci number

of the company;
the financial year of the company
to which the report relates; and
(iii)
the name of the auditor and, if the
auditor is a firm, the name of the
person who signed'the report as
sehior statutory auditor.
(1) This section applies-

(ii)

Offences in connection
rvith auditor's report.

752.

(a) if the auditor is a natural person-to that
person and any employee or agent of
that person who is eligible for
appointment as auditor of the
company; and

(b) if the auditor is a firm-to

any director,
member, employee or agent of the firm

who is eligible for appointment

as

auditor of the company.

(2) A person to whom this section applies
an offence if the person includes, or is
responsible for including, in an auditor's report on the
financial statements of a company information or an
commits

explanation that the person knew or ought to have knoyn
was false or misleading in a material respect.

(3) A person to whom this section applies

commits an offence if the person fails to include,'or is
responsible for failing to include, in such a report a
statement required by section 743(2), (3), (4) or (5).

(4) A person found guilty of an offence

under
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subsection (2) or (3) is liable on conviction to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding three years, or to both.

Division 4-Cessation of office of auditors
Resolutionremoving
auditor from office.

753. (1) The members of a company may remove

an auditor from office at any time.

subsection

(2) The power to remove an auditor
(l) is exercisable only-

under

(a) by ordinary resolution at a meeting; and
(b) in accordance with section 754 (special
notice required for resolution removing
auditor from office).

(3) This section does not affect any right that a
person may have to claim compensation or damages for
the termination of the person's appointment as auditor of a
company or of any other appointment that is dependent on
the person being appointed as such dn auditor.
(4) An auditor may not be removed from
office before the end of the auditor's term of office except
by resolution under this section.
spccialnoticerequired

154. (1) Special notice is required for a resolution
'at a general meeting of a company removing an auditor

for resolution rtmoving

"uaito'r--onrc".

from office.

Q) An receipt of notice of such an intended
resolution, the company shall immediately serye a copy of
the notice on the auditor proposed to be removed.
(3) The auditor proposed to be removed may,
with respect to the intended resolution(a)

make written representation3

(b)

request

to

the
company, not exceeding two thousand
words; and

the

members.

(4) The company

to notiff the
to the company's

company

representations

shall-
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(a) in any notice of the resolution

given to
members of the company, state that the
representations have been made; and

(b)

ofthe representations to every
member of the company to whom
notice of the meeting is or has been

send a copy

sent.

(5) The company is not required to send copies
of the representations to the members if the members
would not receive their copies of the representations
before the beginning of the meeting.

(6) If

a copy of any such representations is not

sent out as required because

it was received too late or

because of the company's default, the auditor may, require
the representations to be read out at the meeting.

(7) The fact that the company complies with
the auditor's request under subsection (6) does not affect
the auditor's right to be heard at the meeting.

(8) If

the company or a person affected claims
that the representations made by the auditor contain
defamatory matter, the company or person may apply to
the Court for an order under subsection (9). The auditor is
entitled to be served with a copy of such an application
and to be heard at the hearing of the application by the
Court.

(9) On the hearing of such an application, the
Court shall,. if satisfied that the representations of the
auditor contain defamatory matter, make an'order that
they need not be sent out to the company's members and
need not be read out at the meeting, but if not so satisfied,
it shall dismiss the application.

(10)If the Court has made an order under
subsection

(9F

(a)

copies

of the auditor's

representations

need not be sent out to the company's

members; and

(b)

those representations need not be read out
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at the meeting.
Notice of resolution
removing auditor from

office.

755. (1) Within

fourteen days after a resolution is
in accordance with section 7 53 (resolution
removing auditor from office), the company shall lodge a
copy of the resolution with the Registrar for registration.

passed

(2) If a company fails to lodge with the
Registrar a copy of the resolution as required by

subsection (1), the company, and each officer of the
company who is in default, commit an offbnce and on
conviction axe each liable to a fine not exceeding two
hundred thousand shillings.

(3) If,

after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to lodge a copy of the resolution with the
Registrar, the company, and each officer of the company
who is in default, commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.
Rights of auditor who
has been removed from
office.

756. A person

who has been removed from office as
auditor by resolution under section 753 (resolution
removing auditor from office) has the same rights in
relation to a general meeting of the company-

(a)

at which the person's term of office would
otherwise have expired; or

(b)

at which

it is proposed to fill the vacancy

caused by the person's removal,
as the person would have had but

for being removed from

office.
Failure to re-appoint
auditor: special
procedure required for
written resolution.

757, (1) In this section, "outgoing auditor", in
relation to a private company, means the auditor of the
company whose term of office ended, or is tb end, at the
end of the period for appointing auditors.
(2) This section applies if a resolution is
proposed as a written resolution of a private company the
effect of which would be to appoint a person as auditor in
place of the outgoing.
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(3)

This section applies only if---

(a)

the period for appointing auditors has not
ended since the outgoing auditor
ceased to hold office; or

(b)

such a period has ended and an auditor
should have been appointed but was
not.

(a) The company shall send a copy of the
proposed resolution to the person proposed to be
appointed and to the outgoing auditor.

(5) Within fourteen days after receiving notice
of the proposed resolution, the outgoing auditor may-

(a)

make written representations with respect
the proposed resolution, not
exceeding two thousand words; and

(b)

request the company
representations to

to

to circulate the
the company's

members.

(6) The company shall circulate the
representations together with the copy or copies of the
reiolution circulated in accordance with section 267
(circulation of written resolutions proposed by directors)
or section 269 (circulation of written resolgtion proposed
by members) except that the period allowed under section
269(4) for serving copies of the proposed resolution is
twenty eight days instead of trvenry-one days.
(7)

If a

company

fails

to

comply with

subsection (4) or (6), the company, and each offrcer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hturdred thousand shillings.

(8) If

the company or a person affected claims
that the representations made by the auditor contain
defamatory matter, the company or person may apply to
the Court for an order under subsection (9). The auditor is
entitled to be served with a copy of such an application
and to be heard at the hearing of the application by the
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Court.

(9)

On the hearing of such an application, the
Court shall, if satisfied that the representations of the
auditor contain defamatory matter, make an order that the
representations need not be circulated to the company's
members, but if not so satisfied, it shall dismiss the
application.

(10)If the Court has made an order under
subsection (9), copies ofthe auditor's representations need
not be circulated to the company's members.

(l l)If a requirement of
complied with, the resolution is void.
Failure : re-appoint
auditor: special notice
required for resolution
at general meeting.

this section is not

758. (1) In this section, "outgoing auditor"-

(a) in relation to a private company-means
the auditor of the company whose term
ofoffice ended, or is to end, at the end
of the period for appointing auditors;
and

(b) in relation to a public company-means
the auditor whose term of office has
ended, or is to end, at the next general
meeting of the company at which a
financial statement of the company is
to be presented

(2) This section applies to a resolution at a
general meeting of a company whose effect would be to
appoint a person as auditor in place of the outgoing
auditor.
(3)

Special notice is required of a resolution to
which this section applies if-

(a)

in the case of a private company-

(i)
(iD

the period.for appointing auditors
has not ended since the outgoing
auditor ceased to hold office; or
such a period has ended and an

auditor should have
appointed but was not; or

been
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in the case of a public company-

(i)

since the outgoing auditor ceased
to hold office no general meeting
has been held at which a financial
statement of the company was
presented; or
(ii)
a general meeting of the
company has been held at which
an auditor should have been
appointed but was not.
(4) As soon as practicable after receiving
notice of such a proposed resolution, the company shall
send a copy of it to the person proposed to be appointed
and to the outgoing auditor.

(5) Within fourteen days after receiving notice
of the proposed resolution, the outgoing auditor may-

(a)

make written representations with respect
to the propoSed resolution, not
exceeding two thousand words; and

(b)

request the company to send a copy of the
representations to the company's
members.

(6)

The company

shall(a) in any notice of the resolution given to
members of the company, that the
representations have been made; and

(b)

send a copy of the representations to eve;.'y

member of the company to whom
notice of the meeting is or has been
sent.

(7) The company is not required to send copies
of the representations to the members if the members
would not receive their copies of the representations
before the beginning of the meeting.

(8) If a copy of any such representations is not
sent out as required because it was received too late or
because of the company's default, the outgoing auditor
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may require the representations to be read out at

the

meeting.

(9) If a company fails to comply with
subsection (4) or (6), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings

(10)lf the company or a person affected claims
that the representations made by the auditor contain
defamatory matter, the company or person may apply to
the Court for an order under subsection (1 l),
(11) The auditor is entitled to be served with a
such
copy of
an application and to be heard at the hearing
of the application by tlie Court.

(12)On the hearing of such an application, the
Court shall, if satisfied that the representations of the
auditor contain defamatory matter, make an order to the
effect that those representations need neither to be sent to
the company's members nor to be read out at the meeting,
but if not so satisfied, it shall dismiss the application.

(13)lf the Court has made an order under
subsection

(12)-

(a)

copies

of the auditor's

need not be sent out
members; and

(b)
Rcsignationorauditor'

representations

to the company's

those representations need not be read out
at the meeting.

759. (1) An auditor of a company

may resign from
office by lodging a notice to that effect at the registered
office of the company.

(2) The notice is not effective unless it is
accompanied by the statement required by section 762
(statement by auditor on ceasing to hold office to be
lodged with company).
(3) An effective notice of resignation ends the
term
of office on the date on which the notice is
auditor's
lodged or on such a later date as may be specified in the

'l-|rc Cotnparties
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notice.
Noll( c ro Regrstrar of
rcsignaLron ol' autlitor

760. (1) Within fourteen days after an auditor of a
company has resigned, the company shall lodge with the

lor

Registrar

registration

a copy of the notice of

resignation.

(2) If a company fails to lodge with

the
Registrar a copy of the notice of resignation as required by
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to lodge a copy of the resolution with the
Registrar, the company, and each officer of the company
who is in default, commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings lor
each such offencc.
Rights of resigning
auditor.

of

761. (1) This section applies if an auditor's r.roticc
is accompanied by a statemcnt o(' the

resignation

circumstances connected with the resignation.

(2) A resigning auditor may deposit with thc
notice of resignation a signed requisition calling otr thc
directors of the company to convene a general t:rcctirtg ol'
the company for the purpose of receiving and cortsidcring
such explanation of the circumstances cotlncctcd witi, thc
resignation as the auditor may wish to placc bclirrc thc
meeting.

(3) The auditor may

request the contpatry ttr

circulate to its members-

(a)

before the meeting convcned ol.l

thg

auditor's requisition; or

(b)

before any general meeting at which the
auditor's term .of ol'llce would
otherwise have expircd or at which it is
proposed to fill the vacancy caused by
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the auditor's resignation;
a statement in writing, not exceeding two thousand words,
setting out the circumstances that gave rise to the

resignation.
(4) The company
(a)

shall-

in any notice of the meeting given to
members of the company, state the fact
of the statement having been made;
and

(b)

send a copy of the statement to every
member of the company to whom
notice of the meeting is or has been
sent.

(5) The company is not required to send copies
of the representations to the members if the members
would not receive their copies of the representations
before the begiruring of the meeting.

(6) If

subsection (5) is not complied with, each
director who failed to take all reasonable steps to ensure
that such a meeting was convened commits an offence and
on conviction is liable to a fine not exceeding one rnillion
shillings.

(7) Within twenty-one days after the auditor of
a company has resigned, the directors shall convene a
meeting for a day that is not more than twenty eight days
after the date on which the notice convening the meeting
is given.

(8) If a copy of the statement referred to in
subsection (3) is not sent out as required because it was
received too late or because of the company's default, the
auditor may require the statement to be read out at the
meeting.

(9) If

the company or a person affected claims
that the representations made by the auditor contain
defamatory matter, the company or person may apply to
the Court for an order under subsection (1 1).

(10)The auditor is entitled to be served with

a
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copy of such an application and to be heard at the hearing
of the application by the Court.

(1l)On the hearing of such an application, the
Court shall, if satisfied that the representations of the
auditor contain defamatory matter, make an ord€r that
they need not be sent out to the company's members and
need not be read out at the meeting, but

if not

so satisfied.

it shall dismiss the application.

(12)It the Court has made an order

subsection (1 1)-

(a)

copies

of the auditor's

under

representations

need not be sent out to the company's
members; and

(b)

those representations need not be read out
at the meeting.

(13)An auditor who has resigned from office
has, in relation to a company general meeting referred to
in subsection (3)(a) or (b), the same rights as an auditor
who has been removed from off,rce under section 756.
(14)

When subsection (13) applies,

the
references to matters concerning a person as auditor are to
be treated as references to matters concerning the person
as a former auditor.
Statement by auditor
on ceasing to hold
office to be lodged

rvith company,

762. (l) If an auditor of an unquoted company
ceases for any reason to hold office, the auditor shall
lodge at the registered office of the company a statement
of the circurnstances connected with the auditor's ceasing
to hold office, unless the auditor considers that there are
no circumstances in connection with the cessation of
office that need to be brought to the attention of rnembers
or creditors of the company.
(2) An auditor of

an unquoted company who
considers that there are no circurmtances in connection
with the auditor's ceasing to hold offlrce that need to be
brought to the attention of members or creditors of the
company shall lodge at the company registered office a
statement to that effect.

'l
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ltt,( ,,ttt1'uttitt lirll. . rtl-l

(3) Arr irrrrlitor ol ir t;trotcd con)lliuty who. litr
iil]y tcils()l'l ccase s t0 lt0lrl ttl'l rce . sllitil lotlgc ilt tltc
c()rllpany's rcgistcrcd ol'llec ir stiltclllcnl 0l' thc
circunrsl.anccs connccted witlr tltc

ce

ssatitlrr oI'ol'llcc.

(4)

'l'hc auditor sltitll lotlgc tlrc stirtclncnI

(a)

in thc casc ol' resigttatiott togcthcr witlr
the noticc ol' rcsigttittiort.

(b) in the casc ol' lirilurc to scck reappointnrcnt rtot lcss Lhan lburtecn
days bclirrc thc clcaclline lbr ncxt
appointing an aLrclitor; and

(c)

irt any othcr cilse-not later than the cnd ol'
thc pcriod ol' Iburtecn clays litlrrt ancl
ittclLrding the date cln wliich thc auclitor
ccasr:s to hold o!l'ice.

(5) A pcrson who. on ccasirig to hold ol'lrcc as
auditor. llils to cornply with a requircnlcltt ol'this scctittlr
comntits att ollencc ancl on cotrvictiott is liahle tttt to it l'itte
not cxcecding live hurrdrcd thousartd shillings.

(61 In procccdings lirr such iut ol'lcttcc. it is a
clcl'cncc lur thc pe rson chargcci with thc ol'lbnce to
cstabrlish on a balance ol'probabilities that the pcrson took
all reasclnable stcps anci exercised all due diligence to
avoid the commission o1'the oll'ence.
('ontpltrt

s tlutics irt
reiatiorr to slirlcnrcnt

763,

(I

) 'l'his section applies in rcspect of

a

statcmcnt loelgecl under section 762 (slatement by auditor
on eeasing to hold office to be lodged with eompany) that
states the circumstances in which an auditor of a company
ceased to hold office,

(2) Within fourteen days after the
either-

statement

was iodged with it, the company shall

(a)

send a copy

of it to every pcrson who,

accordance

with section

in
675

(company's duty to circulatc copies ol'
annual finaneial statement and reports)
is entitled to be sent oopies of the
company's financial statement; or

'l-|rc Cotrtlttrttias

(b)

Bill,

20

l1

apply to the Court

t763

lbr an order under

subsection (4).

'l'he auditor is entitled to be served rvith a
copy o1'sLrch ern application and to be heard at the hearing
of the application by the Court.

(3)

(4) On tlte hcarins ol' an application made
subsection (lXb). thc Court. it- satistled that the

urtcler
rcprcsentations of tliq- auditor contain deliunatory

matter-

(a)

shall nrakc an order clirecting that copies ol'
thc statcurcnt need not be sent out; and

(h)

nror lirrthcr orcler the company's costs on
thc application to be paid in whole or
in part b1, tire auditor, even if not a
partr to the application.

(5) ll' thc ('ourt iras made an order

rmder
sutrscction (-tXa). the company shall. within tburteen days
rulicr thc datc on uhich the ordcr was made. send to the
pcrs()ns rclt'rrctl to in sutrscction (2)(a) a stiltentent setting
out thc ctlcct ol'thc ordcr.

(6) If no such order is made the courpany

shall
scncl copies of the statement to the persons ref-erred to in
subscction (2)(a) within 14 days after the date of tlie
Court's decision or, if the proceedings are discontinued.
the date on which the proceedings are discontinued.

(7) If the company tails to compl,"- with a
requirenrent of this section. the company. ernd each offlcer
ol'the conlpanv uho is in default comniit an oflence and
on conviction are each liable to a llne not exceeding one
nrillion shillings.
Au(lit()r 1o lorlgl 11'1,1
rlt-stalcrttcnt rr rlh
Rc gist

rrr.

761. (l) []nless rvithin twent]'-one days from and
including the rluv on shich thc auditor lodged a statenlent
in accordancc \\itir section 7(r2 (statement by auditor on
ccasiug to holcl ol'tlcc to bc lodged tritii company) the
auclitor receives nr-rtice ot' an application to the Court
lunder section 7(r3. the ar.rditor shall. rvithin a further seven
days. lodge a cop)' of the stateltlellt rvith the Registrar for
registration.
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(2) If an application to the Court is made under
section 763 (company's duties in relation to statement)
and the auditor subsequently receives notice under
subsection (6) of that section, the auditor shall, within
seven days after receiving the notice, lodge a copy of the
statement with the Registrar for registration.

(3) An auditor who fails to comply with
subsection (1) or (2) commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.
(a) In proceedings for an offence under
subsection (3), it is a defence for the person charged with
the offence to establish on a balance of probabilities that
the person took all reasonable steps, and exercised all due
diligence, to avoid the commission of the offence.

(5) An auditor who fails to comply with
subsection (1) commits an offence and is liable on
conviction, to a fine not exseeding one million shillings.
Duty of au<Iitor to
notify appropriate audit
authority.

765. (l) An auditor who ceases to hold office
before the end of the term for which the auditor was
appointed shall notify the appropriate audit authority.
(2)

The auditor shall state in the notice that the
auditor has ceased to hold office, and shall enclose with,
or attac;h to, it a copy of the statement lodged by the
auditor a.t t!'ie company's registered office in accordance
with section 752 (statement by auditor on ceasing to hold
office to be iodged with company).

(3) lf the statement

so lodged is to the effect
that the auditor considers that there are no circumstances
arising frr;m the auditor's ceasing to hold office that need
to be brought to the attention of members or creditors of
the company, the auditor shall enclose with, or afiach to,
the notice a statement of the reasons for the cessation of
otfice.

(4) The auditor shall comply with the
requirements of this section at the same time as the auditor
lodges a statement at the registered office of the company
in accordance rn'ith section 762.
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(5) A person who, having ceased to hold office
as auditor, fails to comply with a requirement of this
section commits an offence and is liable on conviction to a
fine not exceeding hve hundred thousand shillings.

(6) In proceedings for an ot-fence under
subsection (5), it is a defence for the perscrn charged wittr
the offence to establish on a balance of probabilities that
the person took all reasonable steps and exercised ail due
diligence to comply with the relevant requirement.
Duty of company to
notiiy appropriate audit
authority if auditor
ceases to hold office
before end of auditor's
te

rm.

766, (1) If an auditor ceases to hold office

before
the end of the auditor's term of oftice, the company shall
notity the appropriate audit authority of that fact.

(2)

The comparly shall include in the

(a)

a statement that the auditor has ceased to
hold office; and

(b)

enclose with, or attach to, the

(i)
(i

i)

notice-

notice-

a statement by the ccrnpany of the
reasons for that gave rise to the
cessation of office; or
if the copy of the staternent
lodged by the auditor at the
registered office of the company
in accordance with sectionT62
(statement by auditor on ceasing

to hold office to be lodged with
company) contains a statement of
circumstances that gave rise to the
cessation of office that need to be

to the attention of
or creditors of the
company-a copy of that

brought

members
statement.

(3) Within fourteen days after the date on
which the auditor's statement was lodged at thg
company's registered office in accordance with section
762, the company shall give notice under this section in
accordance with section 7 65.

(4) If the company fails to cornply with a

1766
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requirement of this section, the company, and each officer
of the company who is in default, commit an off-ence and
on conviction are each liable to a fine not exceeding one
rnillion shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to comply 'wlth a requirement of this
section, the company, and each officer of the company
rrho is in default, commit afurther offence on each day on
w'hich the failure continues and on conviction are each
liable to a fine not exceeding one hundred thousand
shillings for each such offence.
Appropriate audit

authority to notily
prescribcd account
body of ccssation ol
auditor's appointnrenl

767. (1) As soon as practicable after receiving a
notice under section 765 (duty of auditor to notify
appropriate audit authority) or section 166 (duty of
company to notify appropriate audit authority if auditor
ceases to hold office before end of auditor's term), the
appropriate audit authority(a)

shall inform the Cabinet Secretary and the
Institute of Certified Public
Accountants of Kenva of that cessation

ofoffice; and
(b)

may,

if it considers appropriate to do so,

to them a copy of the
statement or statements that were
enclosed with, or attached to the
forward
notice.

(2) If the appropriate audit authority is the
Institute of Certified Public Accountants of Kenya, it is
not necessary to comply with subsection
that body.

(l)

in relation to

(3) If the Court has made an order under
section 763(4) directing that copies of the statement need
not be sent out by the company-

(a)

section 714 (restrictions on disclosure of
information obtained under
compulsory powers); and

(b)

section 715 (permitted disclosure of

'l'1t,,('orrrl'rrtri,'t

lttll,2)ll

l'7(t7

inlirrnrirtion ohtainecl
c() n)

ulrdcr

lltr l sor_y pow'crs ).

apply in rclation trl the c()pies scnt ulr(le l' sllh:;cction ( I ) as
thcy apply to inlirrnraliorr ohtirirrcrl un(lcr scction 7l 3
( porvcr o(- ('abirrct Sccrctary or uuthoriscd pcrson to
rc(luirc ckrcurncrrts. irrlirrtttatit)n an(l explanations),
Mcirnirrg oi

''ir;lpropriltc rrrrrlil
lrrrthorily" lirr lrtrrposc
ol tltis l)ivisiotr.

lllccl ol ctrsual
v

acirttcics.

76t1. In tltis I)ivision.

"appropriate audit

aLrthority" nroans slrch body as is dcsignated by the
rcgulations as thc appropriatc audit aLlthority lor the
pUl'p()scs 0l' this I)ivision.

769. Il' an aurlitor ol'a

conlpany ceases to hold
ol'llcc firr irny rcilson. any surviviltg or continuing auditor
or autlitors nray conLirrr"rc to act in relation to the company

Division 5-Quotcd companics: right of members to raisq audit
conccrn$ at accounts mccting
Mcrrrhcrs' polvcr to
rc(lucst lvcbsitc

publicillion ol'itudit
cotlccms.

7711. ( I ) Il' rllcnrbers ol' a quoted company propose
to raisc at thc llcxt general meeting of the company at
which a l'inarrcial statement of the company is to be

to(a) the audit of the finaneial

presentcd a matter relating

statement

(including the auditor's report and the
conduct of the audit); or

(b) any circumstances connected with an
auditor of the company ceasing to hold

office since the previous

general
meeting at which a financial statement
of the company was presented.

they may require the company to publish on a website
statement giving details of the matter to be raised.

(2) A company is required to publish
statement on the relevant website once
requests to that effect from-

(a)

a

the

it has received

members representing at least five percent
of the total voting rights of all the
members who have a relevant right to
vote; or
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(b)

at least one hundred members who have a
relevant right to'vote and hold shares
in the company on which there has
been paid up an average amount per

member

of at least one thousand

shillings.

(3) In subsection (2), a "relevant right to vote"
in relation to a quoted company means a right to vote at
general meeting of the company.

a

(4) A request
the company

in

effective oniy i'f

under this section may be sent to
hard copy or electronic form, but is

it-

(a)

identifies the auditor's statement to which
is relates;

(b)

is authenticated by the person or
making it; and

(c)

is delivered to the company at least seven
generar meeting to

persons

ffi;:rir?i:,J1'

(5) The company or any other person

who
claims to be aggrieved may apply to the Court for an order
declaring that the right conferred by this section is being
abused.

(6) If, on the hearing of an application made
under subsection (5), the Court is satisfied that the
applicant's claim.is substantiated, it may make the order
sought and, if it does so, the company is not required to
place on a website a statement under this section.

(7) The Court may order the

members
requesting website publication to pay the whole or part of
the company's costs on the hearing of such an application,
and may do so even if those members are not parties to the
application.
Requirements as to
website availability.

777. (1) A quoted company to which a request
under section 770 (members' power to request website
publication of audit concerns) is rnade shall make the
information to be published for the purposes of that

fl69
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that(a) is maintained by or on behalf of

section available on a website

the

company; and

(b)

identifies the company.

(2) A quoted

company is not entitled to make
access to the inlbrmation on its website, or the ability to
obtain a hard copy of the information from the website,
conditional on the payment of a fee or compliance with
some other requirement.

(3) The company shall ensure ihat
statement to be published on a website

the

is-

(a)

made available on the website within three
working days after the company is
required to publish it on a website; and

(b)

kept available on the website until after the
meeting to which it relates.

(4) Failure to make information available on a
website throughout the period specified in subsection
(4)(b) is to be disregarded

(a)

if--

the information is made available on the
website for part of that period; and

(b) the lailure is wholly attributable to
circurnstances that it would not be
reasonable to have expeoted the
company to prevent or avoid.
ibsite publication:
company's
supplenrentary dutics

it

772. (1) A quoted company shall, in the notice that
gives of its financial statement meeting, draw attgntion

to_

(a)

the possibility of a statement being placed

t:n a website in

accordance witli
requests of members under section 770
(members' power to request website
publication of audit concerns); and

(b)

the effect of subsections (2), (3) anci (a).

(2) A quoted company

is not entitled to require

the members requesting website publication to pay its

1110

'l'lrt

( t'ntltttttir: ltill,

20 1 1

expcnses in conrpl-ving with section 770
(rccluirctrtcnts as to wchsilc lvrilirbility).

(3) A rlLrotccl

or sccliorr

771

tlrat is rcrlr.rir-c(l to pllrcc
i.t stiltclncnt ott a wcbsitc un(lcr scctiolt 77() shlrll liuvvlrrrl
tltr: statcnrcnt to thc conrpilny's auclitor nol later thlrn lhe
tinrc rvltcn it rnakcs thc statcnrcrrt avuillblc on thc wchsitc.
c()r'l1par))'

(.1) 'l'hc busincss that cun bc rlcirlt r.iith at the
llrtancial stiltculcuts ntccting incltrrlcs iurv stiltcr)rent thul
thc conrpany has hccrr rcrlr"rirccl untlcr scction ll0 ut
publish on a wcbsitc.
\\ (lr\tlr J)Ul):tcilll()n
.)lI(h(r",

773. ( l) Il'l

(ltrotcd conrpany lails to conrply with a
rcrlrrircnrcnt ol'scctiori Tll( l) or (3) or 772(1) or (3), thc
c()nrparl)'. uncl clch ol'llccl ol' tlrc cotnpany who is in
tlclaLrlt. conrnrit au olll'ncc uncl orr conviotion arc cach
lilblc to a linc rxrt cxccctling livc hundred thousand
shillings.

(l) ll. ulicr a cluotccl contpany or any of its
ol'liccrs is conviclccl ol'an ol'f'cncc unclcr subsection (l),
the company continlrcs to lail to cumply with the relevant
requirenlent, thc conrpany. arrcl caclr olllccr ol' tlre
company who is irr clclirLrlt. conrnrit a lr"rrther of'lcncc on
each day on which thc firilurs continucs and on corrviction
are each liable to a fine nut cxcccding fifiy thousand
shillings for each such offencc.
Meaning ol "quoted
conrpany" for purposes
ol' scctions 110 to 7'73.

774. A company is a quoted company for the
if it is a quoted company

purposes of this Division only

for the purpose of section 639 (quoted and

unquoted
companies) in relation to the financial year for which a
financial statement of the company is to be presented at a
general meeting of the company.

Division 6-Auditors' liability
Provisions protecting
audilors from liability
to be void.

775, (1)

(a)

This section applies to any provision-

for exempting an auditer of a company, to
any extent, from liability that would
otherwise be incurred by the auditor in
any negligence,
connection
default, breach of duty or breach of
relation
the company
trust

with

in

to

I

I

I

Tlte Cotrtptttrit'.v llill,20

l1

l'7'7

occurring whcn aucliting

I

thc

company's financial slatonrcnt: ()r

(b)

by which a company dircctly or irrtlircctlv
provides an indemnity. to irrtr crtcrrt.
for an auditor of the company. or ol'un
associated company, against an\
liability incurred by thc arrclitor in

connectiotl

with any

Itcgligcrtcc.
default. brcach o[ duty or hrcach ol'
trust in relation to thc contpanv rvhttsc
financial statenrcnt thc aLrditor is ol lrlrs
been auditing.

(2) A provision of a kincl rclL'r'r'ctl lo
subsection (l) is void. except as permittccl hy
(a) section 77(t (inclcnrnitv lirr costs

irt

ol'

succcsslirlly clelcncling procccclings):
or

(b)

scctions 778

ro 7tt0 (liability

linritation

agrcenrents).

(3) This section applies to any provision,
whether contained in a company's articlcs or in any
contract with the company or otherwise.
(4) For the purposes of this section, companies
are associated if one is a subsidiary of the other or both
are subsidiaries of the same body corporate.
lndemnity for costs ol'
successfullv defending
rroceedings.

776. Section 777 (provisions protecting

auditors

from liability to be void) does not prevent a company
from indemnifying an auditor against liability incurred in
defending proceedings, whether civil or criminal, in which
judgment is given in the auditor's favour or the auditor is
acquitted.

Power of Court to grant
relief in certain cases.

717. (1) This section applies to the

following

persons:

(a)
(b)

an officer of a company;

a person employed by a company as an
auditor. (whether or not the person is
an officer of the company).
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(2) lf, in

proceedings for negligence, default,
breach of duty or breach of trust against a person to whom
this section applies, it appears to the court hearing the
proceedings that-

(a)

the person is or may be liable but acted
honestly and reasonably; and

(b)

having regard to all the circumstances of
the case (including those connected
with the appointment of the person) the
person ought fairly to be excused,

the court may relieve the person from liability (wholly or
in part) on such terms as it considers appropriate.

(3) A person to whom this section applies may
apply to the court for reiief if the person reasonably
believes that a claim will or might be made against the
person in respect of negligence, default, breach of duty or
breach oftrust.

(a) On hearing an application made

under

subsection (2), the court has the sarne power to grant relief
as it would have had if it had been a ccurt before which
proceedings for negligence, default, breach of duty or
breach oftrust had been brought against the person.
Liability limitation
agreements.

778. (1) For the putposes of this Division, an
agreement is a liability limitation agreement if it purports
to limit the extent of a liability owed to a comparry by its
auditor in respect of any negligence, default, breach of
duty or breach of trust, occurring in the course of auditing
financial statements, of which the auditor may be guilty in
relation to the company.

(2) Section 775 (provisions

protecting
auditors from liability to be void) does not affect the
validity of a liabiiity limitation agreement that-

(a)

complies with section 779 (terms of
liability limitation agreement) ; and

(b) is

authorised

by the rnembers of

the

company.

(3) A liability limitation

agr:eement is eflfective
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only to the extent provided by section 781 (effect of
liability limitation agreement).
Terms of liability
limitation agreement

779. (l) A liability limitation agreement is

it(a)

not

effective if

(b)

purports to apply in respect of acts or
omissions occurring in the course of
the audit of finarrcial statements for
more than one financial year; and

does not specify the financial year ln
relation to which it relates.

(2) The regulations
(a)

may-

require liability limitation agreements to
contain specified provisions or
provisions of a specified description;
or

(b)

prohibit such agreements from containing
specified provisions or provisions of a
specified description.

(3)

Subject to this section, it does not matter
how a liability limitation agreement is framed.

(4) The limit on the amount of the auditor's
liability need not be an amount of money, or a formula,
specified in the agreement.

(5)

Regulations made for the purpose of this
section may include provisions to prevent adverse effects
on competition.
Authorisation of
agreemcnt by members
of the company.

780. (1) A liability limitation agreement is
authorised by the members of the company only if it has
been authorised under this section and that authorisation
has not been withdrawn.

(2) A private company may authorise a
liability limitation agreement between it and its auditor-

(a)

before the company enters into

the

(b)

before the company enters into

the

agreement-"by passing a resolution
rvaiving the need fbr approval;

'flte Corttputtias Bill. 2011
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agreenlent-by passirlg a resolLrtiorl
approvirlg thc agreen'rent's principll
terms; or

(c) allcr the

conrpur-ly

cntcrs into

agreenrcnt-by passing

a

thc
resolution

approvirlg the agreenrcnt.

(3) a public company may authorise a liability
limitaticln agreenlent betrveen it and its auditor-

(a) bclbre the

cornpany enters into the
agreenrent-by passing a resolution in

gcncral mecting approving

the

agreentcnt's principal ternrs: or

(tr) alier tirc conlpanv entcrs into
ilgrcen'rcnt br

the
pussinrt a lesolution in

gcncnrl nrccting lpprovin{

the

ilglccnrcnt.

(-l) 'l'hc rcstllution rcrluircd untlcr this scctiou
is r.rn ordiuarv rcsolrttion unlcss rt pt'trvisitlrt ol'tltc
c()nrplln)''s articlcs rctluircs a highcr ttr.tioritr ()l'
trnan iur

itl'.
(-5

) l;or tltc pLlrposcs ol' tltis scctiort. thc

principal tcru'rs ol' irn usrceulcut ilre ternrs spccil-r'ing. or
rcIcvarrt to thc tlctcrnrirtatitln ttlL

(a)
(b)

thc kincl ol'acts or ontissious covered:

thc linanciul 1'car to which the agreetttcnt
rclatcs: ttr

(c)

thc linrit to s'hiclt thc auditor's liabilitv is
suh.icct.

(6) 'l'hc con'rpr.lnv llr.tv rvithdrarl

iltl
authorisirtion by passing an ordinary restlltttiott tr.r tltat

cl'll'ct--

(a)

at anv tinrc bclore the company cnters ittto
thc agrccttrent; or

(b)

il'the comparty has already entercd into the
agrr:curcnt. hclbre the beginning tlf the
llnancial year to which tlte ltgrcetttcttt

l'ltc ('ortrlttrrrics llil l,

t1ls

2() I 1

rclatcs.

(7) Suhscction (6)(b) has cl'll'ct

clcspitc

ilrrvtllins in thc ugrccnlcut to thc contrary.
l llt't t ,rl lr:rlrtlrlr
Iittttlirlrott ilgt( cllt( ul

7tll.

(I

) n liability lirriitation ir:lrcclncnt is

n()t

c to linrit thc auclitor's liability to lcss than such
ilnrotillt ils is llriI irncl rcilsonablc having rcgar(l to -cl'lL'ctir

(a)

the urrclilor's rcsponsibilitics Lln(lcr tlris
l)irrt:

(b)

thc rurtrrlc uncl purposc ol' tlrc auclitor's

contntctultl

o[r1ig111i1111,;

to

the

c0ril1'lilltr : lrrtrl

(c)

thc prolL'ssiorurl stlrrrtlurtls cxpcctcd ol'thc
rtttlittrt'.

(l) A liatrilitv linritltion

agreerncnt that

1-:ur'1'rorts to Iirrrit tlrc irtrrlitor"s liirhilitr lo less tharr

lunrount spccillcrl in strhscctiorr.
linritccl thc liatrilit;'to tlut anrounl,

(i)

(l)

lrirs cl'lr'ct irs

In rlctet'rnirtittg rrlrrrt is lrrir rtttrl

thc
il' it

t'cr.tsttttlt['rlc

n() acc()unI is to bc trtkcrr ol'

(ir)

tturtlct's irrisinq rrlir'r' tlrc loss ot' tlitttr"tgc ltlts
bcctt irtcut t.'tl. ot'

(b)

nruttcrs (rr lrcncr cr urisins) rrl'lcclirrg tlrc
possihilitr ol' r'ccovcring c()nrpcusrtti()n
li'orn otlrcr' pcrs()ns liahlc in rcspcct ()l'
tlte slrrttc Irrss or rlattrttgc.

(ilrrtpirny to rlisclosr
liability I inritltirrrr
itgfec lnc I

t.

7112. ( I) A c()nlpiur.\ tlrrt lus crttcrccl itttu it linritcd
rrgrecnrcrrt slrlll tlisclosc rlctuils ol' thc

liability

lrgre crtrcrrt
1u)

in thc cilsc ()l ir t()nrl)ilrr\ llltt

irrtliritltrirl Iirrlrrrcill

l"lrepitt'cs at'l

stutcttrcrtt--itr

nrllcs ttl tlrc stl(crttcttl:

(b)

in tlre casc ol'a c()nlpiury thitt prcparcs a
ur'or.lp ljrrirucial stittcmcut-*itt a
nlarlncr prcsc|it)cd by thc leguliltiolts
lbr thc pLrrposcs of this seotion: or

(c)

in the

oaso

ol'citlrcr kind of company-in

t776
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the directors' report.

(2) tf

a
company fails to comply with
(1),
the company, and each officer of the
subsection
company who is in default, commit and offence and on
conviction are each liable to a fine not exceeding one

million shillings.
Division 7-Supplem entary provisions
Quoted Companies
audit committee.

783. (1) The

directors of a quoted company shall
ensure that the company has an audit committee appointed
by the shareholders ofa size and capability appropriate for
the business conducted by the company.

(2) If a quoted company is a subsidiary of
another quoted company, the other quoted company may
assume responsibility for performing the obligation
imposed on the subsidiary by subsection (1).

(3) If the directors of a quoted company fail to
comply with subsection (1), each of the directors in
default commits an offlence and on conviction is liable to a
fine not exceeding one million shillings.
Quoted companies:
corporate governance,

784. (1) The audit committee of a quoted
shall-

company

(a)

set out the corporate governance principles
that are appropriate for the nature and
scope of the company's business;

(b)

establish policies

and strategies for

achieving them; and

(c)

annually assess the extent to which the
company has observed those policies
and strategies.

(2) The audit committee of the quoted
for(a) organising the company to promote the

company is responsible

effective and prudent management of

company and the directors
oversight of that management; and

the
(b)

establishing standards of business conduct

The Companies Bill, 201 4
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and ethical behaviour for directors,
managers and other personnel,

including policie3 on private
transactions, self-dealing, ffid other
transactions or y'ractices of a nonarm's length nature.
(3) The audit cdftrnittee of a quoted company
is also responsible for-

(a)

overseeing the operations of the company
and providing direction to it on a dayto-day basis, subject to the objectives
and policies set out by the audit
committee and any other written law;

(b) providing the

directors

with
recommendations, for their review and
approval, on the objectiveg, strategy,
business plans and major policies that
are to govern the operation of the

''

cc.mpany; and

(c) providing the

directors

with
comprehensive, relevant ?nd timely

I

information that will enable the
directors to review the company's
business objectives, business strategy
hold senior
and policies, and
management accountable
the
company' s performance.

to

for

PART )OffItr-STATUTORY AUDITORS
Purpose of Part

xxvIt.

785.

The purpose of this Part is to ensure-

(a)

persons who are properly supervised and
appropriately qualified are appointed
as statutory auditors; and

(b)

that audits by persons so appointed are
carried out properly, with'integrity and
with a proper degree of independence.

Eligibility for
appointment as a
statutory auditor.

786.

A

natural person

or firm is eligible

appointment as a statutory auditor only

for

if the person, or

1778
No.15of2008

Incligiblcpcrson
prohibited from acting
as a statutory auditor.
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eaih partner of the firm, is the holder of a practising
certificate issued under section 2l of the Accountants Act.

787. (l)

A person shall not act as a statutory

auditor of a company, or of a body of a kind prescribed by
the regulations for the purposes of this section, unless the
person eligible for appointment as such.

(2)

Astatutory auditor who, at any time during
the auditor's term of office, becomes ineligible for
appointment as' such, shall immediately-

(a)
(b)

resign from office; and

give notice to the audited person that the
auditor has resigned as a result of
having become inelisible for
/

appointment.

(3) A person who-

(a)

acts as a statutory auditor
of subsection (l); or

in contravention

(b) fails to give the notice referred to in
subsection (2Xb),

commits an offence and is liable on conviction to a fine
not exceeding one million shillings and to imprisonment
for a term not exceeding two years, or to both.

(4) A person who, having been convicted of an
offence under subsection (3Xa), continues to act as a
statutory auditor in contravention of subsection (l)
commits a furtirer offence.

(5) A person who, having been convicted of an
offence under subsection (3Xb), continues to fail to give
the notice as required under subsection (2Xb) commits a
further offence.

(5) A

person who

is found guilty of

an

offence under subsection (4) or (5) is liable on conviction
to a fine not exceeding one million shillings.
Statutory auditor to be
indcpcndcnt.

788. (l) A person may not act as statutory auditor
of an audited company if the person is-

(a) an officer or employee of the audited
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company;

(b)

a partner or

employee of the audited
company, or a partnership of which
such a person is a partner;

(c)

an officer or employee of an associated
undertaking of the audited company;
or

(d)

a

partner or employee of the audited
company or a partnership of which
such a person is a partner.

(2) Subsection

(1) applies if

there

exists

between(a)

the person or the person's associate; and

(b)

the audited company or an

associated

undertaking of the audited company,

of a description prescribed by the regulations
for the pulposes of this section.

a connection

(3) An auditor of an audited

company is not to
be regarded as an officer or employee of the company for
the purposes of subsection (1).

(a) In this section, "associat€d undertaking", in
relation to an audited company, means-

(a) a parent

undertaking or subsidiary
undertaking of the audited company;
or

(b) a

subsidiary undertaking

of a

parent
undertaking of the audited company.

person who conEavenes subsection (l)
commits an offence and is liable on conviction to a fine
not exceeding one million shillings.

(5) A

(6) I[ after being convicted of an offence
under subsection (5), a p€rson continues to act tn
contravention of subsection (1), the person commits a
further offence on each day on which the offence
continues after the date of conviction and on conviction is
liable to fine not exceeding one hundred thousand

t780
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shillings for each such offence.
Effect of lack of
independence

of

statutory auditor.

789. (1) If, at any time during the

statutory

auditor's term of office, the auditor becomes prohibited
from acting as such by section 788(l), the auditor shall

immediately-

(a)
(b)

resign from office; and

give notice to the audited person that the
auditor has resigned because oflack of
independence.

(2) A person who-

(a)

acts as a statutory auditor in contravention
of section 788( I );

(b) fails to give the notice referred to in
subsection

(lXb);

(c)

has been convicted of an offence under
paragraph (a) and after conviction
continues to act as a statutory auditor
in contravention of section 788(l); or

(d)

has been convicted of an offence under
paragraph (b) and after conviction,
continues to fail to give the notice in
subsection (t)@),

commits an offence and is liable on conviction to a f,rne
not exceeding one million shillings or to imprisonment
for a term not exceeding two years, or to both.

(3) In

proceedings against a person for an
offence under this section, it is a defence to show that the
defendant did not know and had no reason to believe that
the defendant was, or had beceme, prohibited from acting
as statutory auditor of the audited person by section
788( l ).
Effect of appointment
of a partnership as
statq;ory auditor.

790. (l) If a partnership is appointed as statutory
auditor of an iudited person, the appointment is, unless a
contrary intention appears, an appointment of the
partnership as such and not ofthe partners.

(2) It the partnership ceases, the appointment

t78l
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is to be treated as extending

(a)

to-

any appropriate partnership that succeeds
to the practice of that partnership; or

(b) any other appropriate person who
succeeds to that practice having
previously carried it on in partnership.

(3)

For the purposes ofsubsection

(a) a

partnership

(2)-

is to be

regarded as
succeeding to the practice of another
partnership only if the members of the
successor partnership are substantially

the same as those of the former
partnership; and

(b) a partnership or other person is to be
regarded as succeeding to the practice
of a partnership only if the partnership
or other person succeeds to the whole
or substantially the whole of the
business of the former partnership.

(4) If the partnership ceases and the
appointment is not treated under subsection (2) as
extending to any partnership or other person, the
appointment may, with the consent of the audited person,
be treated as extending to an appropriate partnership, or
other appropriate person, who succeeds to-

(a)
(b)

the business of the former partnership, or

such part of it as is agreed by the audited
person is to be treated as comprising the
appointment.

(5)

For the purposes of this section, h partnership
or other person is appropriate if the
partnership or person-

(a) is eligible for appointment as a statutory
auditor; and

(b) is not prohibited by

section 788(1) from
acting as a statutory.auditor of the audited

person.

t782
Appropriate
qualilicadons for
appoinffnent as a
statutory auditor.
No.
of 2008

l!

Fowcr of Cabinct
Sccrctary to rccognisc

qualilications of
fureign auditors for
purposcs of this Act.
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791, A person \olds an appropriate qualification for
the purposes of mir PFt if the person holds a practising
certificate issued undel section 21 of the Accountants Act.

792. (1) The CTbinet Secretary may, by notice
published in the Galette, declare that persons of the
following classei are to be recognised as being holders of
an approved foreigii qualification for the purposes of this
Act:

(a)

persons cilho

are qualified

to

audit

company financial statements or accounts
of a specified foreign
counfiy;

under the law

(b)

persons who hold a specified professional

qualification in accountancy obtained in a
specified foreign country.

(2) A

declaration under subsection (1) may
impose special requireme-nts that persons of a class
specified in paragraph (b) of that subsection have to
comply with.

(3) The Cabinet Secretary may make a
declaration urder subsection (1) in relation to persons
referred to in paragraph (a) of that subsection only if
satisfied-

(a)
No, 15 of 2008

that their qualifications to audit company
financial stateinents under the law of the
foreign country concerned are suffieient to
provide an asgurance of professional
competence equivalent to that required for
statutory auditors; and

(b)

that persons who are, or are eligible to be,
appointed as a statutory auditors will be, or
are likely to be, recognised as persons
qualified
audit company financial
statements under the law"of that country.

to

(a) The Cabinet Secretary may make

a

declaration under subsection (l) in relation to persons
referred to in paragraph (b) of that subsection only if
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satisfied(a)

that the specified

professional
qualification in accountancy obtained
the foreign country concerned,
together with the requirements (if any)
to be imposed under subsection (2),
provide an assurance of professional
competence equivalent to that required
for statutory auditors; and

in

(b)

that the qualifications of holders of
practising certificates issued under
section 2l of the Accountancy Act will
be, or are likely to be, recognised by
the competent authority established
under a corresponding law of that
country corresponding to the
Registration Committee established
under section 13 of that Act.

(5) The Cabinet Secretary ffi&y, by notice
published.in the Gazette, direct that personp holding an
approved foreign qualification are to be trea/ed as holding
an appropriate qualification only if they hold such
additional educational qualifications as may be specified
in the direction for the purpose of ensuring that they have
an adequlte knowledge olthe law and practice in Kenya
relevant to auditing financial statements.
(6) The Cabinet
directions

in

relation

to

Secretary may give different

different approned forcign

qualifications.

(7) After having taken into account the
requirements specified in subsections (3) and (4), the
Cabinet Secretary hoy, by notice published in the
Gazette, withdraw a declaration made tinder subsection
(1) in relation to-

(a)

persons becoming qualified to audit
financial statements under the law of
the country after such date as is
specified in the notice; or
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(b) persons obtaining the

specified

professional qualification after such
date as is so specified.

(8) After taking into account the requirements
specified in subsections (3) and (4), the Cabinet Secretary
may, by notice published in the Gazette, vary or revoke a
requirement specified under subsection (2) from such date
as is specified in the notice.
(9) The Cabinet Secretary ndy, by

notice
published in the Gazetle,.vary or revoke a direction under
subsection (5) if of the opinion that it is no longer
appropriate from such date as is specified in the notice.
Cabinet Secretary's
power to require
eligible person to
provide certain

information.

Secretary may, by notice,
require a person eligible for appointment as a statutory
auditor to provide such information as that Secretary may
reasonably require for the purposes of this Part.

793. (1) The Cabinet

(2) The Cabinet Secretary may

require
information given under this section to be provided in a
specified form, or verified in a specified manner, within a
specified period.

(3) A person

who fails to comply with a notice
under this section within the specified period, or within
'such
extended period as the Cabinet Secretary may allow,
ceases to be eligible for appointment as a statutory
auditor.

(4) A person who, .in purported compliance
with a notice given under subsection (1), provides
information that the person knows, or ought reasonably to
know, is false or misleading commits an offence and on
conviction is liable to a fine not exceeding one million
shillings or to imprisonment for a term not exceeding two
years, or to both,

PART )OilX PROTECTION OF MEIVIBERS AGAINST
OPPRESSTVE CONDUCT ATID UNFAIR PRBruDICE

Appricationtocourt 794. (l) A member of a company may apply to
bv comoanv member
forord"iunaer the Court by application for an order under section 796
section 796.
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ground-

(a)

that the company's affairs are being or
have been conducted in a manner
that is oppressive or is 'unfairly

prejudicial

to the interests of

merhbers gerterally or of some,part
members (including the
'apBlicant); or

of its

(g) that an actual or proposed act or
ffi "*:"'J|J,':ffiff Lf .'ilfl'l:
or ,*rould be oppressive 'or so

f

prejudicial.

(2) In this section,

"member", in relation to
a company, includes a person who is not a member of
the company but is a person to whom shares of the

company-

(a)
(b)

have been transferred; or

have been transmitted by operation
law.

of

Appricationtocourt 795. (1) This section applies to a company in
by Attomey General fJ, o.d"i

una",

respect of

which-

scction 796.

(a)

the Attorney Ceneral las received an
inspector's report under Part XXX
(Company investi gations) ;

(b)

the Attorney General has exercised the
powers under section 1014 (powers

to require

Cap.485A,

documents

and

information) section 1015 (power to

enter and search premises under
warrant);

(c)

the Capital Markets Authority or

an

officer authorised by it has exercised
a power conferred by section 13 or
l3A of the Capital Markets Act to
obtain information or to carry out an
inquiry; or
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(d) the Capital Markets Authority has
received a report from an officer
authorised to carry out an inquiry
under section 134, of that Act.

(2) The Attorney General may make an
application for an order under section 796 if satisfied;

(a)

that the affairs of a company to which
this section applies are being, or
have been, conducted in a manner
that is oppressive or is unfairly
prejudicial to the interests of its
members generally of to a section of
its members; or

(b) that an actual or

act or
company
(including an act or omission on its
behalf is or would be oppressive or
omissioir
so

of

proposed

such

a

prejudicial.

l

(3) The Attorney General may make such an
application in addition to, or instead of making an
application for the liquidation of the company.
Powir of Court to

for
of

make orders

prorcction

members against
oppressivc conduct
and unfair prejudice,

796. (l) If, on the hearing of an application made
in relation to a company under section 794 or 795, the
Court finds the grounds on which the application is
made to be substantiated, it may make such orders in
respect of the company as it considers appropriate for
giving relief in respect of the matters complained of.
(2) In making such an order, the Court may
do all or any of the following:

(a)

regulate the conduct of the affiairs of the
company in the future;

(b)

require the company-

(i)
(ii)

to

refrain from doing

or
continuing an act complained
of; or
to do an act that the applicant
has complained it has omiued
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to do;

to

(c)

authorise

(d)

require the company not to make any, or
any specified, alterations
its
articles without the leave of the
Court;

(e)

provide for the purchase ofthe shares of
any members of the company by
other members or by the company
itself and, in the case of a purchase
by the company itself, the reduction
company's capital
accordingly.

civil proceedings
be
brought in the name and on behalf
'of the company by
such person or
persons and on such terms as the
Court directs;

in

of the

(3) Subsection (2) does not limit the general
effect of subsection (l).
(a) The company is entitled to be served
with a copy of the application and to appear and be
heard as respondent at the hearing
Copy oforder
affecting company's
constitution to be
lodged with

Regisrar.

ofthe application.

797. (l) If an order of the Court made under
section

796-

(a)
(b)

alters the company's constitution; or

authorises

or

directs the company to

&y, or

any specified,
alterations to its constitution,

make

the company shall, within fourteen days after the
making of the order or such extended period as the
Court may allow, lodge for registration with the
Registrar a copy of the order.

(2)

It a company fails to comply with

subsection (1), the company, and each officer of the
company who is in defaulg commits an offence and on
conviction is liable to a fiie not exceeding two hundred
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thousand shillings.

(3) If, after a company or any of its officers
has been convicted of an offence under subsection (2),
the company continues to fail to lodge the copy referred
to in subsection (1), the company, and each officer of
'the company who is in default, commit a further
offence on each day on which the failure continues and
on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.
Supplementary
provisions applicable
if company's
constitution altered.

798. (1) This section applies to an order made by
the Court under section 796 that alters a company's
constitution.

(2) If the order amends-

(a)
(b)

a company's articles;

or

any resolution or agreement to which
the provisions of Part III relating to
resolutions or agreements affecting a
company's constitution apply,

the company shall attach to, or enclose with, the copy

''of the order lodged with the Registrar by the company
under section 797 (copy of order affecting company's
constitution to be lodged with Registrar) a copy of the

company's articles,

or the relevant resolution,

as

amended.

(3)

The company shall attach to, or enclose
with, every copy of a company's articles issued by the
company after the order is made a copy of the order,
unless the effect ofthe order has been incorporated into
the articles by amendment.

(4) If a company fails to comply with
subsection (2) or (3), the company, and each officer of
the company who is in default, commits an offence and
on conviction is liable to a fine not exceeding two
hundred thousand shillings.

(5) It

after a company or any of its officers
has been convicted of an offence under subsection (4),
the company continues to fail to comply with the
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relevant requirement, the company, and each officer of
the company who is in default, commit a further
offence on each day on which the failure continues and
on conviction are each liable to a fine not exceeding
twenty thousand shillings for each such offence.

Interpretation:

xxx.

PART XXX-COMPANY INVESTIGATIONS
Division l-Introductory
Part
799. (l) In this Part-

(a) a reference to an officer or agent
includes a former officer or agent;

(b)

"agent", in relation to a company or
other body corporate, includes a

or advocate of the
company or other body corporate,
and any person employed by the
company or other body corporate
as an auditor, whether the person
is or is not at'r officer of the
company or other body corporate;
banker

(c)

"member" (of a company) includes
any person who is not a member
of the company but to whom
shares in the company have been
transferred or transmitted by
operation of law;

(d)

"securities", in relation to a company,
means shares or debentures of the
company or any other securities of

a class prescribed by

regulations

the

for the purposes of

this Part.

(2) For the purposes of this Part,

a

company whose affairs are under investigation under
this Part is related to another body corporate if--

(a)

it is, or has at any relevant time been,
the company's subsidiary or
holding company; or

.

t790

The Companies Bill, 20 I 4

(b) it is a

subsidiary

of its holding

company or a holding company
its subsidiary.

of

Division 2-Appointment of inspectors by the Court
Invcstigation of
company's affairs on
application of membcrs.

800. (1)

The Coutt may appoint one or more
competent inspectors to investigate the affairs of a
company and to report on those affairs in such

directsin the case of a company having a
share capital<n the application

manner as the Court

(a)

either

(D
(ii)

(b)

of--

not fewer than two hundred
members; or

members holding not less
than one-tenth of the nominal
value of the company's share
capital; or

in the case of a company not having a
share capital---on the application
of not less than one-fifth in
number of the members of the
company.

(2) The Court may decline to

proceed
produce
with the application unless the applicants
such evidence as the Court may require for'the
purpose bf showing fiat the applicants have good
reason for requiring the investigation.

(3) Before appointing an inspector, the
Court may require the applicants to give security of
an amount not exceeding five hundred thousand
shillings as contribution towards meeting the costs of
the investigation
Invortigatiou of
company'r ofiain ln
gthcr casca.

801. (l)

The Court shall appoint one or more
sompetent inspectors to investigate the affairs of a
company and to report on those affairs in such
manner as the Court directs if the company by special
resolution declares tlut its affairs ought to be
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investigated by an inspector appointed by the Court.

(2) The Court may also appoint one or
more competent inspectors to investigate the affairs
of a company and to report on its affairs in such
manner as the Court directs if it appears to the Court
on a report from the Attorney General that there are
circumstances suggesting-

(a)

that the company's business is being
conducted-

(i)

with intent to defraud

its

creditors or the creditors of

(ii)
(b)

any other person or otherwise
for a fraudulent or unlawful
purpose; or
in a manner oppressive to its
members or to any part of
them;

that the company was formed for a
fraudulent or unlawful purpose;

(c) that persons responsible for

the
company's formation
the
management of its affairs are or
have been guilty
fraud,
misfeasance or other misconduct
towards it or towards its members;

or

of

(d)

that the company's members have not

been given all the ififormation
with respect to its affairs that they
might reasonably expect to have
been given; or

(e)
Fowcr of inspcctors !o
carry investigation into
affairs of rclatcd
companies,

that it would be in the public interest
to do so.

802. An inspector appointed to investigate the
affairs of a company may also investigate the affairs
of another body corporate that is related to the
company if the inspector considers that the results of
the investigation are or could be relevant to the
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investigation of the affairs of the company.
Ceneral porvers of Court
to give directions to
inspector,

803. (l) In conducting

an investigation under
this Division, an inspector shall comply with any
direction given by the Court under this section.

(2) The Court may give an inspector
appointed under section 800 or 801 a direction-

(a)

of the
investigation (whether by

about the suLyiect matter

reference to a specified area of a
company's operation, a specified
transaction, a period of time or
otherwise); or

(b)

that requires the inspector to take, or
not to take, specified action in the
investigation.

(3) The Court may give an

inspector
appointed under any section 800 or 801 a direction
requiring inspector to ensure that a,specified report
under section 8l l-

(a)

includes the inspector's views on a
specified matter;

(b)

does not include any reference to a
specified matter;

(c) is

made

in a

specified form or

manner; or
(d)

is made by a specified date.

(4) A direction under this section(a)

may be given on an inspector's
appointment;

(b) may vary or revoke a

direction

previously given; and

(c)

may be given at the request

of

an

inspector.

(s) ln this section(a)

a

reference

to an

inspector's
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lnvestigation includes any
investigation the inspector
undertakes,

or could undertake,

under section 802 (power

to
investigate affairs of related body
corporate); and

(b)

"specified" means specified

in

a

direction under this section.
Power of Court to direct
conduct of investigation
under this Division to be
terminated.

804. (i) The Court may direct an inspector
appointed under section.S0l(l) to take no further
action in conducting the investigatio" i=

(a)

matters have come

to light in

the
inspector's
investigation that suggest that a

course of

the

criminal 'offence

has

been

committed; and

(b)

those matters have been or are in the
process of being referred to the
Director of Public Prosecutions.

(2) If 'the Court gives a direction under
this section, a direction already given to the inspector
under section 811(1) to produce an interim report,
any direction given to the inspector under section 803
in relationto such areport, ceales to have effect.

(4) If the Court gives a direction under
this section, the inspector shall make a final report to
the Court only if the Court directs the inspector to do
so.

(5) An inspector shall comply with

a

direction given to the inspector under this section.

(6) In this section, a reference to

an

inspector's investigation includes an investigation
that the inspector undertakes, or could undertake,
under section 802 (power to investigate affairs of
related body corporate).
Resignhtion and
revocation of'
appointment of
inspector appointea by

805: (1) 4n

inspector appointed under section
800 or 801'may resign by notice given to the Court.
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(2) The Court may revoke
appointment of an inspector by notice given to

the
the

inspector.
Power of Court to
appoint replacement
inspector.

806. (l) If an inspector appointed by the Court
to conduct an investigation resigns or dies, or the
inspector's appointment is revoked by the Court, the
Court may appoint an inspector to continue the
investigation.

(2) An appointment under subsection (1)
is, for the purposes of this Eivision (this section
excepted), taken to be an appointment under the
sectian under which the former inspector was
appointed.

(3) Unless the Court has directed, or
to direct, the termination of the

prapose$

investigation, the Court shall exercise its power under
subsection (1) so as to ensure that at least one
inspector is able to continue the investigation.

(4) In this section, a reference to an
investigation includes any investigation that the
f,ormer inspector conducted under section 802 (power
to investigate afiairs ofrelated body corporate).
hoduction of
documents and evidence
to inspector appointed
by the Court.

807. (l) Every officer and agent ofa company
in relation to which an inspector has been appointed
under section &00 or 801 and, if the investigation
extends to a body corporate related to the cornpany,
shall(a) produce to the inspector all
docurnents of or relating to the

every off,eer and agent of the body colporate,

company or other body corporate
that are in their custody or under
their control;

(b)

attend before the inspectors when
required to do so; and

(c)

to the inspector all
in connection with the
investigation which they are

otherwise give
assistance
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reasonably able to give

(2) An

.

inspector may examine on oath an

officer or agent of the company or other body
corporate in relation to its affairs, and may administer
an dath,age,ordingly.

///

(3) The inspector shall ensure that all

proceedings of an examination conducted .under this
section are recorded in Witing

(a) On completing the examination of a
person, the inspector shall invite the person examined
to sign the record of the examination.
(5) The record
admissible

as

evidence

of the

examination is

all

rEl*vant legal

in

proceedings.

(6) The power under this

seetiom to
require production of a document includes power, in
the case ,of a document not in hard copy form, to
require thb production of a copy of the document-

(a)
(b)

in hard copy form; or

in a form from which a hard copy can
be readily obtalnoql.

(7) An inspe.otor siay srd'*
'
document prcdtra*d wrdor tiais s.ee;-:.cm.
Obstruction of,
inspectors appointcd by
'to be contempt of

r

E{}S" (1) If'a;a offic,*r er

or other body c;:ryorcio *

ia),

agemt

*f,

;*aics of
flmm

frorirpfl.{ry

reiuses to produce to a;a h.sp*et*r a
document tha.t the inspee{on teas,

under sectiori 807, r6q"u.lre,,3
officer or agcnt'io produee; ,.:,;'

;i.)

a

r,hr":

rcfuset , *,ro, ., li i - ;::i-":ir ^,..: lr
Fui t,I the ofijce,r or s.gent h3r s,
inspector under that section .uirir
.respect to the affairs cf '*ae
company or other body corporate,

the inspector may make an ipplication to t6e CouS in
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relation to the refusal.

(2) On hearing an application made under
subsection (l), the Court may, after considering any
evidence that may be adduced against or on behalf of
the alleged offender and considering any statement
that may be offered in defence, punish the offender as
if the offender had been found guilty of .contempt of
the Court.
Fower of inspector
appointed by Court to
apply to Court to
conduct examination of
person.

809. (l) If an inspector appointed under
section 800 or 801 believes it necessary for the
purpose of the investigation that a person whom the
inspector has no power to examine on oath should be
so examined, the inspector mat' apply to the Court to
conduct an examination of the person.

(2) After hearing an application

made

under subsection (1), the Court may order the person
concerned to attend and be examined on oath before
it on any matter relevant to the investigation.

(3) At any zuch examination-

(p)

the inspector may participate either
personally or by an advocate
appointed by the inspector for the
purpose;

(b) the Court may ask the person
examined

to answer

such
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questions as it considers relevant
to the investigation; and

(c)

the person examined shall answer all
questions as the Court may ask.

(4) A person examined under subsection
(2) is entitled to be represented by
advocate.

*

(5) The Court may award costs to a
if it does so,
the costs form part of the expenses of the
person examined under this section and,

investigation.
Power of Court to
obtain information from
former inspectors ctc.

810. (l)

This section applies to a person who
has been appointed as an inspector under section 800
or 801, but-

(a)
(b)

who has since resigned; or

whose ,appointment has since been
revoked.

(2) This section also applies

.

to

an

inspector to whom the Court has given a direction
under section 817 (termination of investigation).

(3) The Court rnay direct a person to
whom this section applies to produce documents
obtained or generated by that person during the
couise of the investigation

to-

(a) the Court; or
(b) an inspector appointed under section
800or 801.

subsection (3) to
require production of a document includes power, in
the case of a document not in hard copy form, to
require the production of a oopy of the document-

(a) The power under

(a)
(b)

in hard copy form; oi

in a form from which a hard copy can

bireadily obtained.

(5) The Court may take copies of a
in accordance with of this.

document produced
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sectioft.

(6) The Court may direct a person

to
of any
l:r;,litL; tliat game to the person's knowledge as a
result of the person's investigation.
tn,hcrn this section applies to inform the Court

(7) A person shall comply with

gi."'*r:

Er,

a direction
the person by the Court under this section.

(8) In this section, a reference .to the
investigation of a former inspector or inspector
inciudes an investigation the inspector conducted
under seation 802 (power to investigate affairs of
related body corporate).
Inspec'r+r appointed

bv

ttie Court to submit
reporrs [o the Court.

811.

(I

) An inspector appointed by

the

COUft-

(a)

may (and if so directed by the Court,
shall) rnake interirlr reports to the
Court about the progness of the
investigation; and

(b) as soon as practicable after the

conclusion of the investigation,
shall make a final report of the
investigation to the Court.

(2)

The inspector shall submit the reports

tc the Court in writing or, if the Court so directs, in
the form of printed documents.

(3) If the investigation extends to

the

affairs of a body corporate that is related to the
company in relation to which the inspector was
appointed, the inspector shall include in the reports
details of the investigation into those affairs.

(a)

As soon as praaticable after an interim
report, or the final report, is submitted to.the Court, it

shall-

(a)

submit a copy of the report

(i)
(ii)

to-

the Attorney General; and
the company concerned and,
if the report also deals with
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the affairs of

a

body

corporate related to that
company, to that body
corporate;

(b)

on being requested to do so and on
payment of the prescribed fee (if
any)-send a copy of the report

to-

(i)
(ii)

(iii)
(iv)

(c) if

any member of that company
or body corporate;
the auditors of that company
or body corporate;
any person whose conduct is
referred to in the report; and
any other person whose
financial interests appear to
the Court.to be affected by
the matters dealt with in the
report (whether as a creditor
of the company or body
corporate, or otherwise); and

the inspector was appointed as a
result of an application made by
persons other than the Attorney
General-send a copy of the
report to the applicants.

(5) If a report submitted to it under this
section is not already printed, the Court may arrange
for the report to be printed.
(6) The Court may also ilrange for the
report to be published, or notified, in such
publications (including a website) as it may direct.
Power of Director of
Public hosecutions to
bring prosecution for
offences disclosed by
inspectors' report.

812. (1) If it appears to the Cgurt that q person
has, in relation to the company or to any other body
corporate whose affairs have been investigated
committed an offence
the p"rron is
criminally liable, the Court shall submit a copy of the.
'
report to the Director of Public

foriti"f,

\
Prosecutions. \ '

I
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(2) lf, on receiving a copy of the report
from the Court, the Director of Public Prosecutions is
satisfied that the report contains evidence of the
commission of an offence and that alleged offender is
or can be identified, the Director shall prosecute the
person alleged to have committed the offence.

(3) It is the duty of all officers and agents
of the

company, past and present (other than the
defendant in the proceedings) to assist the Director of
Public Prosecutions in connection with a prosecution
brought under subsection (2).
Expenses

813. (1) The expenses of and incidental to an

of

investigation of
company's affairs.

investigation by inspectors appointed by the Court
are in the first instance to be met by the Attorney
General, but the persons referred to in subsections (2)
to (6) are liable to make reimburse the Attorney
General to the extent specified in those subsections.

(2) The court convicting a person on a
prosecution brought as a result of an investigation
under this Division may in the same proceedings
order the person to meet the expenses of the
investigation to such extent as may be specified in the
order.

(3) If a court orders a person to pay the
whole or any part of the costs of proceedings brought
under section 828 (power to bring civil proceedings

on

company's beiralf;.

it may in the same

proceedings order the person to rneet the expenses of
the investigation to such extent as may be specified in
the order.

(4) A body corporate in whose name
proceedings are brought under section 828 is liable to
the amount or value of any money or property
recovered by it as a result of those proceedirrgs. An
amount for which a body corporate is liable under
this subsection is a first charge on the money or
property recovered.

(5) If the inspectors were

appointed
otherwise than on the application'of the Attorney
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General, any body corporate . dealt with in the
inspectors' report is liable unless it was the applicant
for the investigation, and except to the extent that the
Attorney General otherwise directs:

,

(6) If the inspectors were

appointed under

section 800 (investigation of company's affairs on
application of members), the applicants for the
investigation are liable to such extent (if any) as the
Attorney General may direct.

(7) An

inspector appointed otherwise than
on the application of the Attorney General may (and
shall if the Attorney General so directs) include in the
inspector's report
recommendation as
the
directions
any) that the inspector considers
appropriate,
the light
the inspector's
investigation, to be given under sutsection (5) or (6).

(if
in

a

to

of

(8) For purposes of this section, costs or
expenses incurred by the Attorney General in or in
connection with proceedings brought under section
828 (including expenses incurred under subsection
(2) ofthat section) are to be treated as expenses ofthe
investigation giving rise to the proceedings.

(9) A liability to

reimburse the Attorney
General imposed by subsections (2) to (4) is (subject
to satisfaction of the Attorney General's right to
reimbursement) a liability also to indemhifu all
persons against liability under subsections" (5) and
(6).

(10)A liability

imposed.- because of
subsection (2) or (3) is (subject to satisfaction ofthe
Attorney General'sright to reimbursement) a liability
also to indemnify all persons against-liability under
subsecticn (4).

(11)A person liable under subs6ctions (2),
to (4) is entitled to a contribution tiom every other
person liable under-the same subsection, according to
the amount of their respective liabilities under it

(l2)Expenses required to be met by the
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Attorney General under this section are, so far as they
are not recovered under it, payable from money
provided by Parliament.

Division 3-Powers of Attorney General with respect to
investigation of company ownership
Appointment of
inspector to investigate
ownership of company

814. (1) If satisfied there are reasonable
for doing so, the Attorney General shall
appoint one or more competent inspectors to
investigate and report on the membership of a
company for the purpose of determining the
grounds

persons-

(a) who are or have been financially
interested itr the success or failure,
real or apparent, of the company;
or

(b)

who are able to control or materially

influence

the policy of

the

company.

(2) An application may be made to the
Attorney General by members of a company for the
appointment of one or more inspectors to conduct an
investigation under this section with respect to
particular securities of the company.
(3) It on receiving an application made
under subsection (2), the Attorney General is
satisfied that the number of members making the
application, or the amount of shares held by them, is
not less than that required for an application for the
appointment of an inspector under section 800, the
Attorney General shall appoint one or more
inspectors to conduct an investigation under this
section with respect to particular securities of the
company.

(a) The Attorney General may

refuse to

appoint an inspector or inspectors under subsection
(3) if the applicants fail to provide sufficient security
to meet the costs of the investigation.

(5) The Attorney General may refuse

to
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appoint an inspector or inspectors under subsection
(3) if satisfied that the application for their
appointment is frivolous or vexatious.

(6) In making an appointment under this
section, the Attorney General may define the scope of
the investigation (whether with respect to the matter
or the period to which it is to extend or otherwise)
and may, in particular, limit the investigation to
matters connected with particular securities.

i

I
I
I

(7) An inspector's appointment under this
section may not exclude from the scope of the
investigation a rnatter that the application seeks to
have included in it unless the Attorney General
oecides on reasonable grounds that it would be unfair
or unreasonable for the matter to be investigated.
(8) Tlie Attorney

General is not required
to prcvide the company or any other.person with a
copy of a report by an inspector appointed under this
section or with a complete copy of it if satisfied that
reasonable grounds exist for not divulging the
contents of the report or of partsof it.

(9) The Attorney General is required to
meet the expenses
subsection (l).

of an

investigation under

(10)The applicants .are required to meet
the expenses of an investigation under subsection (3)
unless the Attorney General certifies that it is a case
in which the Attorney General might properly Flbve
acted under subsection (l), in which case the
expenses of the investigation are to be met by the
Attorney General.
(11)Subject to the terms of an inspector's
appointment, the inspector's powers extend to the
investigation of circumstances suggesting the
existence of an arrangement or understanding that,
though not legally binding, is or was observed or
likely to be observed in practice ahd that is relevant
to the purposes of the investigation.
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Power of inspector
appointed by Attomey
General to investigate
ownership, etc. of
related companies.

General powers

of

Attorney General to
give directions to
inspectors appointed by
the Attorney General.

815. An inspector appointed by the Attorney
General may also investigate the ownership o'f
another body corporate that is related to the company
the inspector considers that the results of the
'investigation are
could be relevant
the
investigation lelating to the company.

if

or

to

816. (1) In conducting an investigation under
this Division, an inspector shall .comply with a
direction given to the inspector by the Attorney
General under this section.

(2) The Attorney General may give an
inspector appointed by the Attorney General a
direction-

of

(a)

about the subject matter

(b)

that requires the inspector to take, or
not to take, specified action in the
investigation.

the
(whether by
investigation
reference to a specified area of a
company's operation, a specified
transaction, a period of time or
otherwise); or

(3) The Attorney General 'may give an
inspector appointed by the Attorney General a
direction requiring inspector to ensure that a specified
report under section 823-:-

(a)

includes the inspector's views on a
specified matter;

(b)

does not include any reference ,to a
specified matter;

(c) is

made

in a

specified

form

or

manner; or

(d)

is made by a spegified date.

(4) A direction under this section(a) may be given on an inspector's
appointment;
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(b) may vary or
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revoke

a

direction

previously given; and

(c)

may be given at the request

of

an

inspector.

(5)

In this section-

(a) a

reference

to an

inspector's
investigation includes any
investigation
inspector
undertakes, or could undertake,

the

under section 815 (power of
inspector appointed by Attorney
General to investigate ownership,
etc. of related companies); and

(b)

"specified" means specified

in

a

direction under this section.
Direction to terminate
conduct of investigation
under this Division.

817, (1) The Attorney General may direct,an
inspector appointed by the Attorney General to
conduct an investigation to take no further action in
the investigation.

(2) The Attorney General may give a
direction under this section to an inspector appointed
by the Attorney General only on the grounds that it
appears to the Attorney General that-

(a)

matters have come

to light in

the

of the inspector's
investigation that suggest that a

course

criminal offence has

been

committed; and

(b)

those matters have been referred to
appropriate prosecuting
authority.

the

(3) If the Attorney General gives a
direction under this section, any direction already
given to the inspector under section 823(1) to
produce an interim report, and any direction given to
inspector under section 816(3) in relation to such a
report, cease to have effect.
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(4)

If the Attorney General gives a

direction under this section, the inspector may make a
final report to the Attorney General only the
direction was made on the grounds mentioned in
subsection (2) and the Attorney General directs the
inspector to make a final report to the Attorney

if

General.

(5) An inspector shall comply with any
given
direction
to the inspector under this section.
(6) In this section, a reference to

an

inspector's investigation includes any investigation
the inspector undertakes, or could undertake, under
section Bl5 (power' of inspector appointed by
Attorney General to investigate ownership, etc. of
related companies).
Resignation and
revocation of
appointment of
inspectors appointed by
the Attomey General.

818. (1)

An

inspector appointed

by

the
Attorney General may resign by notice given to the
Attorney General.

(2) The Attorney General may revoke the
appointment of an inspector by notice given to the
inspector.
Appointment of
replacement inspectors
appointed by the
Att<irney Gsneral.

819. (l) If an inspector appointed by the
Attorney General resigns or dies or tho inspector's
appointmeqt is revoked, the Attorney General may
appoint one or more competent inspectors to continue
the investigation.

(2) An appointment under subsection (1)
is, for the purposes of this DMsion (apart from this
section), taken to be arr appointment under section
814.

(3) Unless the Attorney General has given
proposes
or
to give a direction terminating 'the
investigation, the Attorney General shall exercise the
power under subsection (l) so as to ensure that at
least one inspector' is able to continue the
investigation.

(4) In this section, a reference to

an

investigation includes an investigation that the former
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inspector conducted under section 815 (power of
by Attorney General to

inspector appointed

investigate ownership, etc. of related cornpanies).

il:o,H:f,::l.evidence 820" (1) This section applies toon investigation under
this Division.

/ \

(a)

each officer and agent of the company

in relation to which the inspector
has been appointed by the
Attorney General ffid, if the
investigation extends to a body
corporate related to the company,
each officer and agent of the body
corporate;
(b)

is or has been, or
whom the inspector reasonably

each person who

believes to be or have been---

(i)

(ii)
(c)

financially interested in the
success oi, failure or the
apparent success or failure of
the company or other body
corporate; or
able to control or materially
influence its policy; and

any other person whom the inspector
has reasonable cause to believe
possesses inforrnation relevant to
the investigation.

(2) Each person
applies

to whom this section

shall(a)

produce to the inspector all
documents of or relating to the
company or other body corporate
that are in their custody or under
their control;

(b)

attend before the inspectors when
required to do so; and

(c)

to the inspector all
in connection with the

otherwise give
assistance
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investigation which

they

are

reasonably able to give.

(3) An inspector may examine on oath a
person to whom this section applies in relation to the
affairs of the company or other body corporate, and
may administer an oath accordingly.
(a) The inspector shall ensure that all
proceedings of an examination conducted under this
section are recorded in writing,

(5) On completing the examination of a
persorj, the inspector shall invite theperson examined
to sign the record of the examination.

(6) The record of the examination is
admissible

as

evidence in

all

relevant legal

proceedings.

(7) The power under this section to
require production of a document includes power, in
the case of a document not in hard copy form, to
require the production of a copy of the document-

(a)
(b)

in hard copy form; or

in a form from which a hard copy can
be readily obtained.

(8) An inspector may make copies of

a

document produced under this section.
Obstruction of
inspectors appointed by
the Attorney General to
be.conte mpt of Court.

821. (1)
applies

-

If a person to whom section ,816

(a)

refuses to produce to an inspector a
document that the inspector has,
under that section, required the
person to produce; or

(b)

refuses to answer a question that is
put to the person by an inspector
under that section with respect to
the affairs of the company or
other body corporate concerned,

the inspector may make an application to the Court in
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relation to the refusal.

(2) On hearing an application made under
subsection (l), the Court may, after considering any
evidence that may be adduced against or on behalf of
the alleged offender and considering any statement
that may be offered in defence, punish the.offender as
if the offender had been founo guilty of contempt of
the Court.

Inspector appointed by
the Attorney General
may apply to Court to
conduct examination of
person.

822. (1) If an inspector appointed by the
Attorney General believes it necessary for the
purpose of the investigation that a person whom the
inspector has no power to examine on oath should be
so examined, the inspector may apply to the Court to
conduct an examination of the person.

(2) After hearing an application

made

under subsection (1), the Court may order the person
concerned to attend and be examined on oath before
it on any rnatter relevant to the investigation.

(3) At any such examination-

(a)

the inspector may partioipate either
personally or by an advocate
appointed by the inspector for the
pu{pose;

(b) the Court may ask the
examined

to

person
answer such

I3t0
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questions as it considers relevant
to the investigation; and

(c)

the person examined shall answer all
questions as the Court may ask.

. (4) A person examined under subsection
(2) is entitled to be represented by an advocate.

(5) The Court may award costs to
person examined under this section and,

the costs form part of the

if it

a

does so,
expenses
the

of

investigation.
Inspectorappointed

bv

the Attomev General to

the
Attornev Gencral
submit repors to

823, (1) An inspector appointed by

the

Attorney General-

(a) may (and if so directed by the
Attorney General, shall) make
interim reports to the Attorney
General about the progress of the
investigation; and

(b) as soon as practicable after the
conclusion of the investigation,
shall make a final report to the
Attorney General.

(2) The inspector shall

subrnit the reports
to the Attorney General in writing or, if the Attomey.
General so directs, in the form of printed documents.

(3) If the investigation extends to a body
corporate that is related to the company in relation to
which the inspector was appointed, the inspector
shall include in the reports details of the investigation
into those affairs.
(a) As soon as practicable

after receiving

an interim report, or the final report, the Attorney
General

shall-

(a)

forward a copy of the report to the
company concerned and, if the
report refers to a body corporate
related to that company, to that
body corporate;

l8l
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(b)

I

on being requested to do so and on
payment of the prescribed fee (if

any)-forward
report

(i)
(iD

(iii)
(iv)

(c) if

to-

a copy of

the

any member of that company
or body corporate;
the auditors of that company
or body corporate;
any person whose conduct is
referred to in the report; and
any other person whose
financial interests appear to
the Court to be affected by
the matters dealt with in the
report (whether as a creditor
of the company or body
corporate, or otherwise); and

the inspector was appointed as a
result
an application made

of

under section 814(2)-forward a

copy

of the report to

the

applicants.

(4) If a report submitted to it under this
section is not already printed, the Attorney General
may imange for the report to be printed.
(5) The Attorney General may also
arrange for the report to be published, or notified, in
such publications (including a website) as it may
direct.
Power of Director of
Public hosecutions to
bring prosecution for
offences disclosed by
inspectors' report mqde
under section 823.

824. (1) If it appears to the Attorney General
that a person has, in relation to the company or to any
other body corporate whose affairs have been
investigated under this Division, committed an
offence for which the person is criminally liable, the
Court shall forward a copy of the report to the
Director of Public Prosecutions.
(2) If, on receiving a copy of the report
from the Court, the Director of Public Prosecutions. is
satisfied that the report contains evidence of the
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commission of an offence and that alleged offender is
or can be identified, the Director shall prosecute the
person alleged to have gommitted the offence.

(3) It is the duty .of all officers and agents
of the company, past and present (other than the
defendant in the proceedings) to assist the Director of
Public Prosecutions in conneotion with a prosecution
brought under subsection (2).
Power of Attomey
Gcneral to requi;e
information about
pcrsons interested in
securities of a company.

825" (1) If satisfied that that there is

good

reason to investigate the ownership of securities of a
company and that it is unnecessary to appoint an
inspector for the pu{pose, the Attorney General may
require any person whom the Attorney General
reasonably believes-

(a) to be or to have been interested

in

those securities; or

(b)

to act or to have acted in relation to
those securities as the advocate or
agent of someone interested in
them,

to provide the Attorney General with any information
that the person has, or can reasonably be expected to
obtain, with respect to present and past interests in
those securities, and the names and addresses of the
persons intorested and ofla*ry persons who act or have
acted'on &eir behalf in relation to the securities.
person

(2) For the purposes of this section, a
has an interest in a security(a) if the person has a right to acquire or
dispose of the security or any
interest in it or to cast a vote at a
meeting as a result of being its
holder;

{b} if the person's consent is necessary

for the exercise of rights of other
persons interested in the security;
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or

(c) if

other persons interested in the
security can be required or are
accustomed to exercise their rights

in accordance with the person's
instructions.

(3) A person who-

(a)

fails to provide information required
under this section; or

(b) in

providing any such information
makes a statement that the person
knows to be false or misleading in
a material respect,

commits an offence and is liable on conviction to a
fine not exceeding five hundred thousand shillings or
to imprisonment for a term not exceeding two years,
or to both.
Power of Attorney
General to impose
restrictions on
securities.

826. (1) On being satisfied, in relation to an
investigation under either section 814 or 825, that
there is difficulty in ascertaining the relevant facts
about particular securities (whether issued or to be
issued), the Attorney General may, by order, direct
the securities to be subject to the restrictions imposed
by Division 5 (Effect of orders imposing restrictions
og securities).

(2) In making an order under subsection
(t), the Attorney General may impose such
conditions as the Attorney General considers
appropriate

(3)

On being satisfied that an order made
under subsection (1) could unfairly affect the rights of
third parties in respect of securities, the Attorney
General may, for the purpose of protecting those
rights, direct that such acts by such persons or classes
of persons, and for such purposes, as may be
specified in the order, do not constitute a breach of
the restrictions imposed by Division 5.

l814

Inspector's
evidence.
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Division 4-Supplem entary provisions
report to be
827. (1) A copy of any report of an inspector
appointed under this Part, certified by the Attomey
General to be a true copy, is admissible in all legal
proceedings as evidence of the opinion of the
inspector in relation to any matter contained in the
report.

(2) A document purporting to be a
by the Attorney General is

certificate signed

presumed to be authentic and is admissible in all such
legal proceedings unless the contrary is proved.
Power to bring civil
proccedings oa
company's behalf.

828. (1) It from a report made under section
811 or 823, the'Attorney General ,considers that

proceedings ought, in the public interest, to be
brought by a body corporate named in the report-

(a)

for the recovery of damages in respect
of any fraud, misfeasance or other
misconduct in connection with the

promotion, formation

or

management of the body; or

(b)

for the recovery of any property of the
body that has been misapplied or
wrongfully retained,

the Attorney General rnay bring proceedings for that
purpose in the name of the body.

(2)

The Attorney General shall indemnify

the body corporate against any costs or expenses
incurred by it in or in connection with any
proceedings brought under subseotion
Issue of warrants to
enter and search
Fremisqs.

(l).

829. (1) On an application rnade on oath given
by or on behalf of an inspector appointed by the
Court or by the Attorney General, a magistrate may
issue a warrant under this section if satisfied that
there are reasonable grounds for believing that on
specified premises there are documents whose
production has been required under this Part and.that
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have not been produced

in

compliance

with

15

the

requirement.

(2) A magistrate may also issue a warrant
under this section if satisfied on information on oath
given by or on behalf of such an inspector-

(a)

that there are reasonable grounds for
believing that an offence has been
committed for which the penalty
on conviction is imprisonment lbr
a term of not less than two years,
or a fine of not less than five
hundred thousand shillings, and

that there are on

specified

lTffi:T,fl:'H#:"'?::'"?-J:
committed;

(b)

that the inspector has power to require
the production of the documents
under this Part; and

(c)

that there are reasonable grounds for
believing that, if production was
so required, the documents would
not be produced but would be

removed

from the

tamPered

lll*".?"0.

premises,
or

with

(3) A **r*t r.rder this section authorises
the inspector named in it, together with any other
person so named and any police officer, to do all or
any of the following:

(a)

to enter the premises specified in the
information, using such force as is
for the

reasonably necessary
purpose;

(b) to

search the premises and take
possession of any documents
appearing to be documents of the
kind referred to in subsection (1)

l8 r6
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or (2), or to take. in relation to any
such documents, any other action
that may appear to be necessary
for preserving them or preventing
interference with them;

(c) to take copies of any such documents;
(d) to require any person named in the
warrant to provide an explanation
of the documents or to state where
they may be fbund.

(4) If, in the case of a warrant

under
subsection (2), the magistrate is satisfied on
information on oath that there are reasonable grounds
for believing that there are also on the premises other
documents relevant to the investigation, the
magistrate shali also authorise in the warrant the
actions referred to in subsection (3) to be taken in
relation to those documents.

(5) A warrant issued unocr this section has
effect until the end one month from and including thc
day on which it is issued.

(5) A document of which possession is
taken under this section can be retained-

(a) for a period of three monlhs; or
(b) if within that period procccdings

to

which the documents arc rclcvant

are

commenced against any
persorl for any criminal olJcncc,
until the conclusion ol'tht.rsc
procecdi ngs.

) Any pcrson w'hrr
(a) intcntionally obstructs thc cxcrcisc oi
(7

a pow'cr conlcrrcd by a

warranl

issucd undcr thrs scction; or

(b,l fails without rcasonablc t;xcusc to
comply with a rcquircment
imposcd

in

accordance with
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subsection (3Xd),

commits an offence and on conviction is liable to a
fine not exceeding five hundred thcusand shillings.

(8) For thc purpose s of section 831
(prohibition on disclosure of information obtained
under section 825 or 830) and section 834 (disclosure
of infbrmation by Attorney General or inspector),
documents obtained under this section are to be
treated as if they had been obtained under the
provision of this Part under which their production
was or could have been required.
'rotcctr0n in relrtr()r) t()
ccrtain diicl,,srrrcs:
inft:rnralir,rr prot rdcd 1o

Altornet (icncrirl

830. (l) A person who makes a relevant
is not, only because of that disclosure,
liable in proceedings relating to a breach of an

disclosure

obligation of confi dence.

(2) A

relevant disclosure is a disclosure
that complies with the following conditions:

(a) it is made to the Court or the Cabinet
Secretary otherwise than in
compliance with a requirement
made under this Part;

(b) it is of a kind th4t the person making
the disclosure could be required to
make under this Part;

(c)

the person who makes the disclosure
does so in good faith and in the

reasonable belief that the
disclosure is capable of assisting

the Court or Attorney General for
the purposes of the performance
of their functions under this Part;

(d)

the information disclosed is not more
than is reasonably necessary for
the purpose of assisting the Court
or the Attorney General for the
purposes of the performance of
those functions;

r
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(e) the disclosure is not one to which
subsection (3) applies.

(3) A

disclosure

by a person is one to

which this subsection applies-

(a) if

the disclosure is prohibited by a
written law, whenever cnacted or
made; or

(b) if it(D
(ii)

it is

made by a person
carrying on the business of
banking or by a lawyer; and
it involves the disclosure of

information in respect of
which the person ow'es an
obligation of confidence in

that capacity.
hohibition on
disclosure of
information obtained

831.

(1)

This section applies to information

obtained-

unCer section 825 or

830.

(a)

of a requirement imposed
under section 825 (power of
Attorney General to require

as a result

information about
interested

in

persons

securities

of

a

company); or

(b)

by

means of a relevant disclosure
under section 830 (protectron in

relation

to

certain disclosures:
information provided to Attorney
General).

(2) Information

I

to

applies may be disclosed only if

(a)

which this

it-

section

is made to a person specified in

the

Sixth Schedule; or

(b)

is a disclosure of a kind specified in
the Seventh Schedule.

(3) A person who, without lawful
discloses any information

I

excuse,

in contravention of this

l8l9
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section commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings or to imprisonment for a term not exceeding
twelve months, or to both.

(a) Any information that can be lawfully
disclosed to a person specified in the Sixth Schedule
can also be disclosed to a public officer or employee
over whom the person has authority.

(5) This section does not prohibit the
disclosure of information if the information is or has
been available to the public from any other source.

(6)

The Regulations

(a)

amend the Sixth Schedule by adding
further specified persons or
specified
substituting
persons
existing specified
persons; and

may-

for

(b)

other

the Seventh Schedule by
adding further kinds of disclosure,

amend

by omitting existing kinds of
disclosure or by substituting other
kinds of disclosure for existing
kinds of disclosure.
Offence to destrcy,
mutilatc or falsify
company documenB

832. (1) An officer of a company who(a) destroys, mutilates or falsifies, or is
compiicit in the destruction,
mutilation

or falsification of

a

document affecting, or relating to
the company's property or affairs;
or

(b)

makes, or is complicit in making, a
false entry in such a document,

commits an offence.

(2) In proceedings for an offence under
subsection (1), it is a defence for the person charged
with the offence to prove on a balance of probabilities
that the person had no intention to conceal the

I
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financial position of the company or to defeat the law.

(3) An officerof a company who(a) fraudulently parts with, alters,

an

or

omission from, a
document affecting or relating to
the company's property or affair;
makes

OT

(b) is complicit in fraudulently parting
with, fraudulently altering,

or
fraudulently making an omission
from, any such document,

commits an offence.

(4) A person found guilty of an offence
under this section is on conviction liable to a fine not
exceeding one million shillings or to imprisonment
for a term not exceeding seven years, or to both.
Offence to provide false
information.

833. A person who, in purported compliance
with a requirement under section 825 to provide
information-

'

(a)

provides information that the person
knows to be false in a material
particular; or

(b)

recklessly provides information that is
false in a material particular

commits an offence and on conviction is liable to a
fine not exceeding five hundred thousand shillings or
to imprisonment for a term not exceeding two years,
or to both.
Disclosure

of

information by Anomey
General or inspector.

834. (1) This

section applies

obtained under Division

to information

I or 2.

(2)

The Attorney General

(a)

disclose information
section applies

may-

to which this

to any person

to
whom, or for any purpose for
which, disclosure is permitted

r82l
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under sectign 831 (prohibition on
disclosure df information obtained
under section 825 or 830); or

(b) require or

authorise an inspector
appointed under this Part to
disclose such information to any
such person or for any such
purpose.

I

(3) Information to which this section
applies may also be disclosed by an inspector
appointed under this Part(a) to another inspector appointed under
this Part;

(b)

a person authorised

to exercise powers

under section 825 (power of
Attorney General to require

information about
interested

in

persons

securities

of

a

cornpany); or

(c)

to a person who holds any other office
prescribed by the regulations for
the purposes of this section.

(4) Information that

can be disclosed to a
person because of subsection (3), can be disclosed to
an officer or employee of that person.

(5) The Attorney General may
information obtained under section

(a)

disclose

825-

to the company whose ownership was
the subject of the investigation;

(b) to any member of the company;
(c) to any person whose conduct was
investigated in the course
investigation,;

of the

(d) to the auditors of the company; or
(e) to any person whose financial
interests appear

to

'.]ae Attorney

t822
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General to be affected by matters
covered by the investigation.
Certain information
protected from
disclosure.

835. (1) Nothing in this Part compels

a person
to disclose to the Attorney General or to an inspector
appointed under this Part information in respect of
which in an action in the Court a claim to legal
professional privilege could be maintained.

(2) Except as provided by subsection (3),
nothing in section 807, 819 or 825 requires a bank to
disclose information, or produce documents, in
respect of which the bank owes an obligation of
confidentiality as a result of carrying on business of
banking unless-

(a)

the person to whom the obligation of
confidentiality is owed is the
company or other body corporate
under investigation;

(b)

the person to whom the obligation of
confidentiality is owed consents to
the disclosure or production; or

(c) the making of the requirement is
authorised by the Attorney
General.

Subsection (2) does not apply if the
bank concerned is the company or other body
corporate under investigation under this Part.

(3)

(4) Nothing in this Part-

(a)

compels

a

to produce a
or to disclose

person

document

information in respect of which in
an action in the Court a claim to
legal professional privilege could
be maintained; or

(b)

authorises ttre taking of possession of
any such document that is in the
person's possession.

(5) The Attorney General ffioy,

under
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section 825, require,
require-

(a)

or

r823

authorise

a

person to

a bank or an officer or employee of a
bank to produce a document

relating

to the affairs of

a

customer of the bank; or

(b) the bank or any such officer or
employee to disclose information
relating to those affairs,

only if a condition specified in subsection (6)

is

satisfied.

(6) The following are the

conditions

referred to in subsection (5):

(a)

it is
to impose the
requirement or to give the

the Attorney General considers

necessary

authorisation fop the purpose of
investigating the affairs of the
bank;

(b)

the customer is a person on whom a
requirement has been " imposed
under section 825.

(7) Despite subsections (1), (2) and (4), a
person who is an advocate may be compelled to
disclose the name and address of a client.
Answers to questions
put by inspector during
examination admissible
in legal proceedings as
evidence.

836. (l) An

answer given by a person to a
question put to the person by the inspector for the
pu{poses of an investigation conducted under this
Part can be used in evidence in.legal proceedings
against the person.

(2) However, in criminal proceedings in
which that person is charged with an offlence to which
this subsection applies-

(a) no evidence. relating to 'the answer
may be adduced; and
Cap.63

(b) no question

relating

to it may be
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asked,

by or on behalf of the prosecution, unless evidence
reiating to it is adduced, or a question relating to it is
asked, in the proceedings by or on behalf of that
person.

(3)
other than-

Subsection (2) applies to any offence

(a)

an offence (if any) that is created by
the regulations for the purposes of
this section; or

(b)

an offence

(i)

under-

section i 07 of the Penal Code
(perjury and subornation of

perjury); or

(ii)

section

ll4 of that Code

(false swearing).

Application of this Part
to foreign companies.

837. (1) This Part applies to a foreign
company this is carrying on business, or has at any
time carrled on business, in Kenya except as provided
by subsection (2).
(2) The following provisions do not apply
to a foreign company referred to in subsection (1):

(a) section 80i
application

(investigation

of

on
company or its

members);

(b)

sections 814 to 825 (investigation of
company ownership and power to

obtain information as

to

those

interested in shares, etc.).

(3) ihe other provisions of this Part apply
to a foreign company referred to in subsection (1)
subject to such modifications (if any) as may be
specified in the regulations.
Offences against this
Part committed by
bodies eorporatc.

838. (1)

If an offence under this Part is

committed by a body corporate, each officer of [he
body who is in default also c+mmits an offence and
on conviction is liable to a fine not exceeding that
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which could be imposed on the body

if it had been

convicted of the offence.

(2) An officer of a body corporate may be
prosecuted for an offence under subsection (1)
whether or not the body is prosecuted for the related
offence.

(3) For the purpose of this section, any
person who purports to act as a director, manager or
secretary of the body is taken to be an officer of the
body,
Division S-Effect of orders imposing restrictions on disposal of
companyts securities
Consequence of order
imposing restrictions.

839. (l) The following restrictions apply to
securities that are subject to an order made by the
Attorney General under section 826 (power of Attorney
General to impose restrictions on securities) or an order
of the Court made under.841 (power of Court to order
relaration or removal of restrictions):

(a)

any transfer of the securities or, in the
case ofunissued shares, any transfer
of the right to be issued with them,
and.any issue of them, is void;

(b) no voting rights are exercisable

in

respect of the securities;

(c)

no further securities may be issued in
right of them or as a result of any
offer made to their holder;

(d)

except in a liquidation, no payment may
be made of any money due from the
company in respect bf the securities

(whether

in

respect

of

capital or

otherwise).

(2) Subsection

(1) is

subject

to

any

directions or conditions to the'contrary speiified in the
order.

(3) It securities are subjectio the restriction
to
in subsection (1)(a), an agreement to transfer
referred
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the securities or, in the case of unissued shares, the
right to be issued with them is void.

to-

(4)

Subsection (3) is subject

(a)

the terms of any directions given or
conditions imposed under section
826 or under section 841; or

(b)

an agreement to transfer the securities
on the making of an order for their
transfer under section 841.

(5) If securities are subject to the restriction
referred to in subsection (1)(c) or (d), an agreement to
transfer a right to be issued with other securities in right
of those securities, or to receive any payment on them
(otherwise than in a liquidation) is void.

to-

(6)

Subsecti,on (5) is subject

(a)

the terms of any directions given or
conditions imposed under section
826 or section 841; or

(b)

Offence to attempt to
evade resriction imposed
by or under this Part.

an agreement to transfer any such right
on the transfer of the securities on
the making of an order for their
transfer under section 841.

840. (1) Subject to the terms of any directions
given, or any condrTions imposed, under section 826 or
841, a person who-

(a)

exercises, or purports to exercise, a right
the
dispose
securities that,

to

of

to

person's knowledge, are for the time
being subject to restrictions imposed by
or under this Part or of a right to be
'issued
with any such securities;

(b)

of any such securities
(whether as holder or proxy); 1r
appoints a proxy to vote in respect of

votes in respect

them;
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(c)

being the holder of any such securities,
faif,to notify a person who would, but
for restrictions, be entitled (whether as
holder or as proxy) to vote in respect of
the securities; or

(d)

being the holder of any such securities,
or being entitled to a right to be issued
with other securities in right of them, or
receive any payment on them
(otherwise than in a liquidation), enters
into an agreement that is void under
section 839,

to

commits an offence.

(2) ln a prosecution for an offence under
subsection (lXc), it is a defence for the defendant to
show that the person entitled to vote in respect of the
securities was already aware of the restrictions.

(3)

Subject to thd termd of any directions
given, or any conditions imposed, under section 826 or
841,
securities
company are issued in
contravention of restrictions imposed by or under this
Part, the company, and each officer of the company who
is in default, commit an offence.

if

of a

(4) A company or an officer of a company
found guilty ofan offence under subsection (1) or (2) is
on conviction liable to a fine not exceeding one million
shillings.
Power of Court to order
relaxation or removal of
restrictions.

841. (1)

If

an order makes securities of

a

company subject to the restrictions contained in this
Division, any person claiming to be aggrieved by the
order may apply to the Court for an order under
subsection (2).

(2) If, on the hearing of an application
made under subsection (1), the Court is satisfied that
the restrictions are not, or are no longer, justified, it
shall make an order directing that the restrictions, or
such ofthem as are specified in the order, are to cease

I
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to apply to the securities.

(3) In deciding

whether to make an order
under subsection (2), the Court may not be satisfied
that the restrictions are not, or are no longer, justified

unless-

(a) it is satisfied that the relevant facts
about the securities have

disclosed

to the

been

company

concerned and that . no unfair
advantage has accrued to any
person as a result of the earlier
failure to make that disclosure; or

(b)'n"

;;Hili:' ::.,:ft3,".ffi":ffi0,?J
Court approves the transfer.

(4) If, on the hearing of an application
made under subsection (1), the Court is satisfied that
an order subjecting the securities to the restrictions
contained in this Division unfairly affects the rights
of third parties in respect of the securities, the Court
may, for the purpose of protecting those rights and in
addition to or instead of any order it may make under
subsection (2), make an order directing that such acts
by such persons or classes of persons, and for such
purposes, as may be specified in the order, do not
constitute a breach of those restrictions.

(5) In making an order under subsection
(2) or (4), the Court may impose such conditions as it
considers appropriate.

(6) If securities of a company are subject
to restrictions contained in this Division, the Court,
on an application made under subsection

(7)-

(a) may make" an order directing the
securities to be sold, subjecl to the
Court's approval as to the sale;
and

(b)

may also making an order directing
that the restrictions, or such of
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them as are specified in the order,
are to cease to apply to the
securities.

Nothing in this subsection affects the power of the
Court to make an order under subsection (2).

(7) An application to the Court under this
subsection may be made by the Attorney General or
by the company.
(E)

If

an order has been made under
subsection (6), the Court may, on application made
under subsection (9), make such further order relating
to the sale or transfer of the securities as it considers
appropriate.

(9) An application to the Court
subsection may be made-

,

under this

(a)

by the Attorney General;

(b)

by the company;

(c)

by the person appointed to carry out
the sale; or

(d)

by any person claiming to have

an

interest in the securities.

(10)An order directing that restrictions
containe( in this Division are to cease to apply to
securities,may, if it

(a)

is-

expressed

to be made with a view to

permitting

a

transfer

of

'the

securities; or

(b)

made under subsection (6),

continue the restrictions referred to section 839(1Xc)
and (d), either in whole or in part, so far as they relate
to a right acquired or an offer made before the
transfer.

(ll)Subsection (3) does not apply to an
order under subsection (4) or to an order under
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subsection (10).

(12)An order under this section directing
that restrictions contained in this Division are to
cease to apply to securities takes effect from the date
of the order or, if a later date is specified in the order,
from that date.

hovisions applicable to
sale by Court order

restricted securities.

of

If seburities are sold in accordance
with an order of the Court made under section 841,
the seller of the securities shall pay the proceeds of
sale (less the costs of the sale) into Court for the
benefit of the persons who are beneficially interested
842. (1)

in the securities.

(2) A person claiming to be beneficiaUy
interested in the securities may apply to the Court for
3n order directing the whole or part of those proceeds
to be paid to the person.
(3) On the hearing of an application made
under subsection (2), the Court shall-

(a)

(subject to paragraph (b)) order the
payment to the applicant of the
whole of the proceeds of sale
together with any interest on the
proceeds; or

(b) if

any other person had a beneficial
interest in the securities at the
time of their sale-such
proportion of those proceeds and

interest

as is equal to

the
proportion that the value of the
applicant's interest
the
securities bears to the total value
of the securities.

in

(a) On granting an application for an
order under section 841(6) or (8) the Court may order
that the applicant's costs be paid out of the proceeds
of sale.

i

i
I
I
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(5) the Court makes an order under
subsection (4), the applicant is entitled to payment of
the applicant's costs out of the proceeds of sale
before any person interested in the relevant securities
is entitled to receive any part of those proceeds.
PART Xxxl-Registrar OF COMPANIES and REGISTRAtion of
Applicationof

xxxl.

D'n*'oo'ffi lH,Iil

ff f,lo,i,ioo,
Part 843. Except as otherwise
expressly provided by this
Part, this Part applies in relation to the lodgement of a
document with, or the provision of information to, the
Registrar in electronic form as it applies in relation to the
lodgement of a document or the provision of information
in hard copy.

t$l. This Part applies to foreign companies except
rn so far as the context otherwise requires and a reference
in this Part to a company includes a foreign company.

Parttoapplvtoloreign

Division 2-Appointment and functions of Registrar of Companies
Registrar and Deputy
Registrars of
Companies.

845. (l) The office of

Registrar

of

Companies is

continued.

(2) If the office of

Registrar becomes vacant,
the Cabinet Secretary shall appoint a suitably qualified
person to fill the vacancy.

(3) The Cabinet Secretary may appoint such
number of Deputy Registrars of Companies as may be
necessary to assist tlie Registrar in the performance and
exercise of the ltegistrar's functions and powers uirder this
Act.

A

is

suitably qualified for
appointment as Registrar or Deputy Registrar if the person
is of good character and holds such qualifications (if any)
as are prescribed by the regulations for the purposes of
(4)

person

this section.

(5)

Subject to the control of the Registrar, a
Deputy Registrar has and may perform the functions, and
exercise the powers, of the Registrar under this Act.
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(6) The'fact that a person holding offrce as
Deputy Registrar perfonns those functions or exercises
those powers is, until the contrary is proved, evidence
the person's authority to do so.

of

(7) The person holding office as Registrar of
Companies under the repealed Act, immediately before
the commencement of this section, continues to hold
o,ffice, and is taken to have been appointed, as Registrar of
Companies for the purpose's of this Act.
Register of Companies
'andTunctions of

Iiegistrar.

846. (l)

The Register of Companies referred to in
section 3 of the repealed Act is continued.

(2) The Registrar continues to be responsible
for keeping the Register of Companies.
(3)

The Register comprises-

(a)

the information relating to companies that
is contained in documents lodged or
frled with, or delivered to, the Registrar
under this or any other Act'

(b)

certificates of incorporation issued by the
Registrar; and

(c)

certificates

of registration of

company

charges.

(4) The Register shall record and keep
information contained in docuinents lodged with the
Registrar in such form (including electronic form) as the
Registrar considers appropriate

(5) The Registrar shall ensure that all records
kept by the Registrar are in such form as will enable all
the information contained in the records to be readily
retrieved for inspection and copied.

(6) If the records are kept in elecfronic form,
the Registrar shall ensure that they are capable of being
reproduced in hard copy form.

(7) The Registrar shall keep the Register at
such place or places (designated as Companies Registries)
as the Cabinet Secretary notifies by notice published in the
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Gazette.

(8) Within six months after the end of each
financial year, the Registrar shall submit to the Cabinet
Secretary a report of the Registrar's operations'and
activities throughout the year together with audited
accounts in such form and deta:l as the Cabinet Secretary
determines, from time to time, and notifies to the
Registrar.

.

(9) Within three months after receiving the
report from the Registrar , the Cabinet Secretary shall
arrange for the report to be tabled in Parliament.

(10)The Registrar shall

(a)

perform-

such other functions as are imposed on the

Registrar by this Act or any other Act;
and

(b)

Registrar's official
seal.

such functions on behalf of the Cabinet
Secretary, in relation to companies or
firms, as the Cabinet Secretary may
from time to time in writing direct.

847. The Registrar is required to have an official
seal for the authentication of documents in connection
with the perfiormance of the Registrar's frmctions.

Fees payable to

Registrar.

848. (l)

The regulations may require the payment
to the Registrar of fees in respect of-

(a)

the performance of any of the Registrar's
functions; or

(b)

the provision by the Registrar of services
or facilitiEr for a pu{pose connected
with the performance of any of the
Registrar's functions.

h

I

I

(2) The matters for which

I

include (but are not limited

I

(a)

the performance of a function imposed on
the Registrai or the Cabinet Secretary
by thisor any other Act;

(b)

the receipt of documents lodged with the

t

l
t
I

!
I

to)-

fees are chargeable

'
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Registrar for registration under this or
any other Act; and

(c)

the provision of copies of documents or
parts of documents forming part of the
Register.

(3)

The regulations

(a)

provide for the amount of the fees to be
fixed by or determined under the

may-

regulations;

(b)

provide for different fees to be payable in
respect of the same matter in different
circumstances;

(c)

specify the person

by whom any fee
payable under the regulations is to be

Paid;

(d)

specifr when and how fees are to be paid.

(5) In respect of the performance of functions,
provision
or the
of services or facilities, by the Registrar-

(a)

for which fees are not provided for by the
regulations; or

(b) in

circumstances other than those for
by

which fees are provided for
regulations,

the Registrar may determine from time to time what fees
(if any) are chargeable.

I
I

(6) The Registrar is responsible for

ensuring
that fees received by the Registrar under this or any other
Act are paid into the Consolidated Fund.
Registrar to give

public notice of issuc
of certificate of
incorporation.

849. (1) The Registrar shall publish in the Gazette

{
I

or in accordance with section 889, notice of the issue by
the Registrar of every certificate of incorporation issued to
a company on its incorporation.

(2)

The Registrar shall include in the

(a)

the name and registered number.

notice-

of

t

I

the

I

i

i
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company; and

(b)

the date of issue of the certificate.

(3) This section applies to a certifieate of
incorporation issued to a company under(a) section 59 (change of name); or
(b) Part VI (re-registration of companies),
as well as to the certificate issued to a company on its
formation.
Right to obtain
certificate of
incorporation.

850. (l)

The Registrar shall, if requested to do so
by a person and on payment of the prescribOd fee (if any),
provide the person with a copy of a certificate of
incorporation of any specified company.

(2)

Before providing the person with the copy,
the Registrar shall either siln it or authenticate it with the
Registrar' s official seal.
Registrar to allocate
number to each
company.

851. (l) The Registrar shall allocate to

every
company a registered number, to be called the company's
registered number that complies with subsection (2).

(2) A company's registered number complies
with this subsection if it is in a form that consists of one or
mor& sequences of figures or letters, or figures and letters,
as determined by the Registrar.

(3) On adopting a new forrn of

registered
numbering, the Registrar may make such changes to
existing registered numberp as 6ppear to the Registrar to
be necessary.

change of a company's registered
number has effect frorn the date on which the Registrar

(4)

A

notifies the company of the change.

allocate 852. (1) The Registrar shall allocate to every
iJ,T,[::[i:I,;'"u'n for"ig, company regiJtered under this Act a unique
ResisEarto

registercd

underthis number, to be called the company's registered number.

(2) The number allocated to a foreign company
must be in a form that cbnsists of one or more sequences
of figures or letters, or figures and letters, as determined
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by the Registrar.

(3) On adopting a new form of

registered

numbering, the Registrar may make such changes to
existing registered numbers of foreign companies as
appear to the Registrar to be necessary.

(4) A change of a foreign company's registered
number has effect from the date on which the Registrar
notifies the company of the change.
Power of Registrar to
iml,ose requirements
witr, respect to

iodtement of
documents.

853. (l) The Registrar shall speciry the form,
authentication and manner of lodgement of documents
required or permitted to be lodged with the Registrar for
registration under this or any other Act.
Registrar

(2) In relation to the form of a document, the
may-

(a)

require the contents of the document to be
in a standard form; and

(b)

impose requirements for the purpose of
enabling the document to be scanned or
copied.

(3) In relation

to authentication of a document,
the Registrar may do all or any of the following:

(a)

require the document to be authenticated
by a particular person or a person of a
particular description;

(b)
(c)

speci$ the means of authentication;

require the document to contain or be
accompanied by the name or registered
number of the company to which it relates
(or both).

( In relation to the manner of lodgemerrt of a
document, the Registrar may speciff requirements as to all
or any of the following:

)

(a)

the physical'form of the document (for
example, hard copy or electronic form);

(b)

the means to be used for lodging the
doctirirent (for example, by post or

The Companies Bill, 20 1 4

1837

electronic means);

(c)

the address to which the document is to be
sent;

(d)

in the case of a document to be lodged by
electronic means, the hardware and
software to be used, and technical
specifications (for example, matters
relating to protocol, security, anti-virus
protection or encryption).

(5) The powers conferred by this section do not

the Registrar to require
documents to be lodged by electronic
authorise

means. (But see section 854)

(6) The Registrar shall ensure that all
requirements rmposed under this section are consistent
with requirements imposed by any written law with
respect to the form, authentication or manner of lodgement
of the document concerned.

Division 3-Specific requirements and powers relating to
registration of documentS

Regulationsmav 854.
reouire documents to

(l)

The regulations may require documents, or
beiodgedbyelectronicdoc'uments of a specified class, that are required to be
means' lodged with the Registrar for registration to be lodged by
electronic means.

(2) A requirement to lodge documents, or a
specified class of documents, by electronic means has
effect only if Registrar's Rules have been published with
respect to the detailed requirements for that lodgement.
Agreement for
lodgernent of
documents by
electronic means.

855. (1) The Registrar may enter into a written
agreement with a company providing for documents
relating to the company that are requiied or permitted to
be lodged with the Registrar for registiation-

(a)

to be lodged by electronic means, except as
provided for in the agreement; and

(b)

conform to such requirements as may be
specified in the agreement or specified
by the Registrar in accordance with the
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agreement.

(2) An agreement under subsection (1) may
relate to all documents or to any class of documents to be
lodged with the Registrar.
(3) Unless in a specific case the Registrar
otherwise approves, a company with which the Registrar
in accordance with
subsection (1) may lodge documents in relation to which
the agreement is in effect only in accordance with the

has entered into an agreement
agreement.
Document not Iodged

for purposes of this
Act unlil received by
Registrar.

856. (1) A document is not lodged with

the

Registrar for registration until the Registrar or a member
of the Registrar's staff actually receives it.

(2) The Registrar's Rules may make specific
provision as to when a document is to be regarded as
having been received by the Registrar for the purposes of
this Act.
Requirements for
proper lodgement

857. (1) A document

lodged with the Registrar for
registration is not properly lodged for the purposes of this
Act unless the following requirements are satisfied:

(a)

requirements imposed under section 853
(power of Registrar to impose
requirements with respect to lodgement
of documents) with respect to-

(i)
(ii)

the contents of the document; and
the form, authentication and
manner of its lodgement;

(b) any applicable

requirements under
regulations made for the purpose of
section 854 (regulations may require
documents to be lodged by electronic
means);

(c) any

applicable requirements under an
into under section
(agreement
for lodgement of
855

agreement entered

documents by electronic means;

(d) in so far as it

consists

of, or

includes,

The Companies Bill, 20 1 4

1839

names and

addresses-any
requirements of this Act with iespect to
permitted characters, letters or symbols
or with respect to its. being

accompanied on lodgement by a
certificate as to the transliteration of
any element;

(e) any applicable

requi,r6ments

of

the

Registrar's Rules;

(0

any applicable requirements of regulations
made for the purpose of section 863
(allocation of unique identifiers for
purpose of identiffing directors and
certain other persons);

(g)

any applicable requirements with regard to
payment of a fee in respect of its
lodgement with the Registrar.

(2) The

Registrar may accept and register a
document that does not comply with the requirements
under subsection (1).

(3) The acceptance or registration of a
document by the Registrar under subsection (2) does not
affect-

(a)

any liability for failure to comply with the
requirements of the. provision under
which the document is lodged with the
Registrar with regard to the contents of
the document;

(b)

the continuing obligation to comply with
the requirements referred to in
subsection (l); or

(c) the exercise of the Registrar's powers
under section 858 (powers of Begistrar
to correct documents in certairi cases)
or section 859 (power of Registrar to
exclude unnecessary information).

(4)

Objection may not be taken as to.the legal
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effect of action taken by the Registrar on the ground that
the requirements referred to in subsection (1) are not
satisfied.
Powerc of Registrar to
corect documents in

certain cases-

A

document that is lodged with the
Registrar for registration may be corrected by the
Registrar if it appears to the Registrar to be incomplete or
internally inconsistent.

858. (1)

(2) The power of the Registrar
subsection (l) may be exercised only-

(a) on

instructions

under

that comply with

subsection(3); and
(b)

if'

the company has given and has not
withdrawn its consent to instructions
being given under thispection.

if-

(3) Instructions comply

(a)

with this

subsection

they are given in response to an enquiry
made by the Registrar;

(b)

the Registrar is satisfied that the person
giving the instructions is authorised to
do

(i)
(ii)

soby the person by whom

the

document was delivered; or

by the

company

to which

the

document relates;

(c) they satisfu any

requirements. of

Registrar's rules felating

to-

(i)

the form and manner in 'which

(ii)

they are given; and
authentication.

(a) The company's consent to

instructions
being given under this section or to a withdrawal of that

consent-

(a)

may be given in hard copy or electronic
form; and

(b) is effective only when notified to the
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Registrar.

(5) A document that is corrected unde!

this
section is takerU for the purposes of any enactment relating
to its lodgement, to have been delivered when the
correction is made.

FowcrofRcgirEerlo
ecccptrcplacomcntfor

;;ffiifii;*ry
lodged'

t59.

(1) The Registrar may accept a replacement

^ a
for

document previously lodged that did not comply with
the requirements for proper lodgement.

(2) The Registrar may

accept

a

replacement

document only if satisfied-

(a)

that it is lodged

(i)
(ii)

by-

the person by whom the original
document was lodged; or
the company to which the original
document relates; and

(b)

it complies with the requirements for
proper lodgement.

that

(3) The power of the Registrar to specify the
form and manner of lodgement includes power to specify
requirements for the identification of the original
document anii the lodgement of the replacement document
in a form and manner that will enable the document to'be
asiociated with the original.

(4) For the purposes of this section the
requirements for proper lodgement of a document are
specified in section 857 (requirements for proper
lodgement).
Fowor of Ro3irtrrr to
ctcludo unnccorsary
information.

850. (l)
is unnecessary

For the purpose of this section, information

if

it-

(a)

is not required in order to comply with an
obligation imposed by or under this or
any other Act; and

(b)

is not specifically required or authorised to
be lodged to the Registrar.

(2) For the

purpose of subsection (1)(a), an
obligation to lodge a document of a particular description,
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or that conforms to specified requirements, extends to
anything that is not required for a document of that
description, or for it to conform to those requirements.

(3)

A

document does

requirements for proper lodgement

(a) it
(b)

,

if-

not meet the

contains information unnecessary for
.
registration; Nid

the unnecessary information cannot readily
separated from the rest of the
docunient.

!.

if the unnecessary information
fromihe rcst of the document, the

(4) However,
can readily be separated

Registrar may registef 'the documenAryith the omission
the unnecessary inlormation.
Registrdr's noticb to
remedy defective

lodgement

of

This section applies if a document lodged
with the Registrar fdr registration-

861. (1)

(a)

does not meet the requirements
lodgement; and

(b)

is not corrected under section 858 (powers
of Registrar to correct documents in
certain cases),
replaced under
section 859 (power of Registrar to
accept replacement
document
previously lodged).

for proper

or

for

(2)

noticeto " the person by whom
document was lodged if

TheRegistrar may give

(a)

the

the
identity, and name and address of

(b)
:

$iff:'Jiffifi&ioJ"n *a.,
paragraph (a) and the identity of
that company is known-*to thd'
company to which the document
relates.

(3) The Registrar shall, in a notice to be given
under subsection

(2\-

(a)

state

in what respects the document

does
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not appear to meet the requirements for
proper lodgement;

(b)
(c)

Annotation of the
Register.

862.

(l)
(a)

state the date on which

it is issued; and

require a replacement document complying
with the requirements for proper
lodgement to be lodged with the
Registrar within fourteen days after
that date.
The Registrar shall note in the Register-

the date on which a document is lodged
with the Registrar for registration;

(b) if

a document is corrected under sectio.rt
858 (powers of Registrar to correct
documents in certain cases)-the
nature and date of the correction;

(c) if a document is replaced (whether or not
material derived from it is removedF
the fact that it has been replaced and

the date of

lodgement

of

the

replacement;

(d)

if material is removed(i)
what was removed, giving

a

general description of its contents;
the power under which the
material was removed; and
date
material was
removed.
(2) The regulations may-

(ii)
(iiD the

(a)

the

or

require the Registrar to
annotate the Register in other

authorise

circumstances; and

(b) speciff the
annotation.

contents
..

of any such

(3) An annotation is not required for a
document that, because of section 857 (requirements for
proper lodgement), is not registered.
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(a)

The Registrar may remove a note if of the
opinion that it no longer serves any useful purpose.

(5) Notes placed in the Rfgister in accordance
with subsection (l), or in accordance with regulatiqns
urder subsection (2), arc part of the Register for all
purposes of this Act.
Allocationof

uniquc E63. (l) The regulations may provide for the use, in

idcntificrs for purposc

ofidcnt'rfyingiirccorrcotl[€ction with the Register, of reference numbers.or
uniQue identifiers to identiff each person

whe

;::i|y""n.'

(a)

is a director of a company;

O)

is secretary, or ajoint secretary, of qpublic
company; or

(c)

is appointed as an atithorised signatory of a
comPany

(2)

The regulations may

(a)

provide that a unique identifier may be in
such forrr, consisting of one oi more

also-

r#:ffi' l1"T%:r 1Hr?

*,,*l

determine;

(b)

provide

for the allocation of

unique

identifiers by the Registar;

.

(c)

require there to be included, in any
specified description of documents
fodged with the RegisEar for
registation, as well as a statement of
the person's

(i)
(ir)

(d)

namr

a.statement of the person's unique
identifier, or
a statement that the person has not
been allocarcd a unique identifier;
and

if a person appears to have- two -or more

unique identifiers.<nable

the
Regisfiar to take action to discontinue
the use of all but one of them. '

tt
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(3)

The regulations may

(a)

provide for the application of the scheme
in relation to persons appointed, and

I

further-

docirments registered, before the
cornmencement of this section; and

(b) make different provision for

different
persons
of
different
classes
and
.olasses
documents.
of

hcscrvation of
original documcnts.

864,

(l) Subject to section 868(3), the Registrar

shall keep the originals of documents lodged with the
Registrar in hard copy form for not less than three years
after they are lodged.

(2) After the end of that period, the Registar
may desEoy or arrange for the destruction of those
documents, but only if the information contained in the
documents has been reporded in the Register.

(3) The Registrar is under no obligation to
keep the originals oi documents lodged in electonic form
so long as the infcrrmation contained in them has been
recorded in the Register.
(a) This

section applies to documents held by
l. ^ Registrar when this section comes into effect as well
as to documents subsequently received.
Bowcr of Rcgisrar to
dcstroy rccords of
dissolvcd company
aftcr clapsc of two
ycars.

865. (l) At any time after the e:rylry of two
whictr-

years

from the date on

(a) a company has been dissolved; or '
(b) a foreign company has ceased to

be

registered as such in Krnya,
Cap. 19

the Registrar may arrange for the fansfer to the Kenya
National Archives and Documentation Service of the
records recorded in the Register, .or the Foreign
Companies Register, in relation to the gompany.

(2) Records in respect of which such

an

arrangement is made are to be disposed of in'accordance
with the Public Archives and Documentdtion Service Act
or regulations in force under that Act.

t846
Right of members of
public to inspect
Register.
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866. (1) Every

member of the public has the right

to inspect the Register.

(2) The right of inspection extends to the
originals of documents lodged with the Registrar in hard
copy form if, and only if, the record kept by the Registrar
of the contents of the document is illegible or unavailable.
(3) The right of

inspection conferred by this
section is subject to sections 864 (preservation of original
documents) and section 868 (certain records not to be
made available for public inspection)
Rightormembersor 867. (1) Any member of the public may apply to
oublic to be orovided

the Rbgistrar for a copy of any record that forms part of
Registrar' the Register or the F'oreign Companies Register.

withcopiesJr,".orJ,
kept bv

(2) On receiving such an application,

the
(if
payment
any) not
of a fee
Registrar shall, subject to the
exceeding the amount prescribed by the regulations for the
purpose of this section, provide the applicant with a copy
of the relevant record in hard copy form or, the
applicant so requests, in electronic form.

if

Subsection (2) is subject to subject to
section 868 (certain records not to be made available for
public inspection).

(3)

Certain records not to
h\ llrade available for
public inspection.

868. (l) The Registrar may not make available for
public inspection-

(a)

the contents of a document sent to
Registrar containing views

in

accordance

the
expressed

with section

5l

(applicant to seek view of specified
public officer or body if regulations so
require);

(b)

protected information within section

204(1) (protected

restriction on. use

or

information:
disclosure by

or any corresponding
of the foreign companies

Registrar)
provision

regulations;

(c)

a document received by the Registrar in
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with the giving

or

withdrawal of consent under section
858 (powers of Registrar to correct
documents in certain cases);

(d)

an application or other document lodged
with the Registrar under section 859

(porrver

of

replacement
lodged);

(e)

Registrar to accept
for document previously

an application or other document lodged
with the Registrar under section 869
(application Registrar can be required
to make address unavailable for public
inspection) and any address in respect
of which such an application is
successful;

(0 . a Court order under section
,

of

87V

the register under
Court order) that the Court has directed
under section 878 (powers of Court on
ordering removal of material from the
Register) is not to be made available
for public inspection;
(rectification

e) an application to the Registrar under
section 930 (application for
administrative restoration to the
'not
Register)

yet been

that has

determined or was not successful;

(h)

the contents

of a document creating or

evidencing a charge and lodged with
the Registrar for registration under Part
XXXII (Registration
company
charges);

of

(i)

any e-mail address, identification code or
password deriving from a document
delivered for the purpose of au'fhorising

or facilitating electronic filing
' prooedures
or providing ifrformation by
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telephone;

0) any other information

excluded from
public inspection by or under any other
written law.

(2) A restriction applying by reference to
material derivin! from a particular description of
document does not affect the availability for public
inspection of the same information contained in material
derived from another description of document in relation
to which no such restriction applies.

(3) Information to which this section applies
not be retained by the Registrar for longer than
appears to the Regishar reasonably necessary for the
purposes for which the material was lodged with the

'need

Registrar

Rcgisrarcanbc E69. (l)

The Regisrar is, on an application made in
addrcssunavairabrcforSccotdance with the regulations referred to in subsection
public inspcction'
(2), required to make an address on the Register
unavailable for public inspection.
rcquircd to makc

(2)

speciff(a) who may make an application
subsection (l);

(b)

The regulations may

under

the grounds on which an application may
be made;

(c)

the information to be included in and
documents to accomPany an
application;

(d)

the notice to be given in respect of

an

application and of its outcome; and

(2Xe)

(e)

how an application is to be determined.

(3)

In

may-

particular, provision under subsection

(a)

confer a discretion on the Registrar;

(b)

provide for a question to be referred to a
person other than the Registrar for the

purposes

of determining the
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application.

(4) An application under subsection (l)

must
proposed
speciry.the address that is
to be removed from
the Register and indicate where on the Register it is.

(5) An address is not to be made unavailable
under this section unless it is
by a service address, ild in such a case the

for public inspection

replaced
application must speciry a service address.
Form of application for
inspeclion or copy.

E70. The Registrar may speci$ the form
manner in which application is to be made

(a)

for*

and

an inspection under section 866 (right of
members of public to inspect Register);
or

(b) a copy

under section 867 Gight of

members of public to be provided with
copies of records kept by Registrar).
Form and manncr in
which copies to bc
providcd.

Ccrtification
of records by

'
Rcgisrrar.

E7l.

The Registrar may determine lhe form

and

manner in which copies are to be provided under section
867 (right of members of public to be provided with
copies of records kept by Registrar).

orcopics E72,

(l) The Registrar shall certiry

copies of

records provided in hard copy form under section 867
(right of members of public to be provided with copies of
records kept by Registrar) as true copies, unless the
" applicant dispenses with the.need for certification.

(2) The Registrar may not certiff copies of
records provided in electronic form under section 867 as
true copies unless the applicant expressly requests that
certification.

(3)

A

copy provided under section 867,

certified by the Registrar to be an acctrate record of ihe
contents of the original document is admissible in all
legal proceedings as evidence of the contents of the
original document.

(a) The regulations may determine thd manner
in which such acertificate is to be provided when the copy
is provided in electronic form.
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(5) A copy of a certificate provided by

the

Registrar may, instead of being certified in writing to be
an accurate record, be sealed with the Registrar's official
seal.

Issueorlegalprocess

873. (l)

Any legal process compelling the Registrar
recordskeptbythe produce a record kept by the Registrar may issue from a
Regisrar' court only with the permission of the Court.

for production of

(2) Such a process is of no effect

unless it
states on its face that it is issued with that permission.

Division 4-Correction or removal of materiat on the Register
Registrar'snoticeto 874. (1) If it appears to the Registrar that the
rcsolve inconsistency
;,h"R;;H";. ' information contained in a document lodged with the
Registrar for registration is inconsistent with an existing
.
entry in the Register, the Registrar may give notice to the
company concerned-_

(a)

in what respects the information
contained in it". appears to be
inconsistent with the entry in the

stating

.

Register; and

(b)

requiring the company to take action to
resolve the inconsistency.

(2)

The Registrar shall, in the

(a)
(b)

specifu the date on which it is issued; and

nofice-

require the oompany to lodge with the
Registrar, rwithin fourteen days after,
that date, such replacement or
additional documents as may be
required to resolve the inconsistency.

(3) If the required

documetrts are not lodged by
the specified deadline, the company, and each offrcer of
the corqpany who is in default, commit an offence and on
convictior are each, liable to a fine not exceeding two
hrrndred thousand shillings

(4) If,

after a company or any of its officers is
convicted'bf an offence under subsection (3),.the compafiy
continues to fail to lodge the required documents with the
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Registrar, the company, and each officer of the
"oinpany
commit a further offence on each day on which the
failure.
continues and on conviction are each liable to a fine not
exceeding twenty thousand shillings for each such
offence.

875. (l) The Registrar may remoye from the
lffi'Jj||ffi,-ation
---Register
i;;d,;i;i;;;.any entry that there was power to make, but ho
dutY
t

l

as to

remove-

(a)

information derived from a document that
has been replaced

(i)
(ii)

under-

section 859 (power of Registrar to
acaept replacement for document
previously lodged); or
section 874 (Registrar's notice to
Register); or

(b)

'

unnecessary information within the
meaning of section 860 (power of
information)

(3)

This section does not authorise the removal
from the Register of any entry whose registration has had
legal consequences in relation to the company with respect

to-

(a)
(b)
(c)
(d)

its formatiory
a change of name;

itsre-registation;
its beco4,ing or ceasing to be.a community
interest company;

(e)

a reduction

(f)

a change

of capital;

of registered offrce;

(g) the tegistration of a charge;
(h) its dissolution; or

or
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(i) any other matter prescribed by
regulations

for the purposes of

the
this

subsection.

.

accordance with this section (othenvise than at the request

of the company), the Registar shall give notice-

(a) to the person by whom the relevant

document was lodged (but gnly if th9
identity and name and address of that
person are known to the Registrar); or

(b)

'

I

to the company to which the entry relates
(if notice cannot be given under
paragxaph (a) and the identity of that
company is known to the Registrar).

(5)

The Registrar shall state in the

notice-

(a) what entry the Registrar

proposes to
remove, or has removed, and on what
grounds; and

(b) the date on which the notice is issued.
E76. ,(l) on receiving s _an,ilication made in
ffii$;'illi;;,,""0.,
to[tiil;.'" accqdance with this section, the
Registrar shall remove

'

from the Register an entry relating to a company that the
Registrar is satisfied is of akind that-

(a) derives from anything invalid

or
ineffective or that was done without
the authority of the cbmpany; or

(b)

is factually inacctuate, or is derived from
something that is factually inaccurate
or is forged.

(2) An application may be made by

the

company concerned or by any other person who appears to
the Registrarto have a legitimate interest in making such
an application.

(3) An application must-

(a)

speciff the entry that is proposed to

be
removed fromthe Register and indicate

i

The Companies Bill, 201 4

1853

where on the Register it is to be found;

.*d

(b)

be accompanied by a statement that the
information specified in the applicatiqn
complies with this section and.with any
regulations made for the purposes of

tht

section.

(4) Any such regulations must speciry(a) the information to be included in and
documents to accompany an
application;

(b) a period within which objections to an
application may be made; and

(c)

how the Rbgistar is to determine an
application

(5) If no objgction is made to the application,
the Registrar may accept the statement as sufficient
evidence that the information specified in the application
should be removed from the Register.

(6) If an entry is removed from the Register

under this section the registration of which had legal
consequences as referred to in section 875(3), any p€rson
appearing to the Court to have a logitimate interest in the
matter may apply to the Court for such consequential
orders as appear just with respect to the (egal effect (if
any) to be accorded to the entry because it ha} gppeared irl
the Register.
Rcctificlion of thc
Ro3irbr undcr Court
ordor,

t77. (l) The Registrar shall remove from
Register any

the

entry-

(a)

that derives ftom anything that the Court
has declared to be invalid or

ll.,ffir;iilfi ,:lr]:]irj:'fr
or

(b)

,111,:

that the Court has dcclared to be facnully
inaccurate; or to bo derived from
something ttrat is factrully inaccurite
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or is forged,

and that the Court has directed to be removed from the
$egister.

(2) The-eourt shall specify in the order

the
entry that is to be removed from the Register and indicate
where in the Register it is to be found.

(3) The bourt may not make an order for the
removal from the Register of any entry the registration of
which had legal consequences as mentioned in section
875(3) unless it is satisfied-

(a)

that the presence of the entry in the
Register has caused, or may cause,
damage to the company concerned; and

(b)

that that company's interest in removing
the entry outweighs the interest (if any)
of other persons in the continued
appearance of the entry in the Register.

(4) If, in such a case, the Court makes an order
for removal, it may make such consequential orders as
appear just with respect to the legal effect (if any) to be
accorded to the entry beeause it has appeared in the
Regi.ster.

(5) The Court shall ensure that a copy
order is sent to the Registrar for registration.

of its

(6)

This section does not apply in respect of an
entry in the Register if the Court has other specific powers
under this Act to deal with the matter.
Powers of Court on
ordering fumoval of
entry from the
Register.

If

878. (1) the Court makes an order for' the
removal of an entry from the Register under section 877
(rectification of the Register under Court order), it may
give also give any of the following directions:

(a)

that any note on the Register that is related
to the entry that is the subject of the
order is to be removed from the
Register;

(b) that
the order is not to be available
' public
inspection as part of

for
the
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Register;

(c)

that no note is to be made on the Register
as a result ofits order, or that any such
note is to be restricted to such matters
as are specified by the Court.

(2) The Court may not give a direction under
this section unless it is satisfied-

(a) that(i)
(iD

the presence on the Register of the
note, or ofan unrestricted note; or
public
availability
inspection of the Court's order,

the

for

may cause damage
and

to the

company;

(b) that the company's interest in

non-

disclosure outweighs any interest of
other persons in disclosure.

Division S-Special provisions for documents not in the English
Ianguage

Documentstobe 879.
prepared and lodgetl in
itreingusn rangriage.

Documents that may
be prepared and lodged
in other languages.

Subject to section 880 (docu{nents that may be
prepared and lodged in other languages), the Registrar
may refuse to accept any document lodged with, or
delivered, sent or submiued to the Registrar in a language
other than English.

880. (l) Documents to which this section applies
may be drawn up and lodged with the Registrar in a
language other than English, but only if they are
accompanied by a certified translation in English.

to-

(2)

This section applies

(a)

agreements required to be forwarded to the

Registrar under Division 2 of Part III
(agreements affecting the companyls
constitution); and

(b)

documents of any other class prescribed by
the regulations for the purposes of this
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section.
Voluntary lodgcmcnl
of translalions.

881. (l) A

company may lodge with the Registrar
for registration one or more certified translations'of any
document relating to the company that is or hai been
lodged with the Registrar.

(2)

The regulations may

specify-

(a) the languages; and
(b) the descriptions of document,
in relation to which this facility is available.

(3) The power of the Registrar to impose
requirements as to the form and manner of lodgement
includes power to impose requirements, as to the
identification of the original document and the lodgement
of the translation in a form and manner enabling it to be
associated with the original.
Crrtificdtranslations.

882. (1)

In this Part, a..certified translation', means
a translation certified as prescribed by the regulations for
the purposes of this section to be a correct translation.

(2) In the case of any discrepancy between the
original language version of a document and a certified
translationcompany may not rely on the
translation as against a third party, but

(a) the

(b)

a third party may rely on the translation
unless the aompany shows that 'the
third party had knowledge of the
original.

(3) In

subsection (2), "third party" means a
person other than the company oi the Registrar.
Translitcration of
namos and rddrcsscs:
pcrmincd charactcrs.

883. (l) The Regiitrar may decline to accept for
lodgement documents that contain names and addresses
unless those names and address comprise only letters,
characters and symbols, including accents and other
diacritical marks that are permitted.
(2)

The regulations

may-

l
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specify the letters, characters and symbols,
including accents and other diacritical
marks that are permitted for the
purpose ofsubsection (1); and

(b) permit or

require

documents

in

the

lodgement of
which names and

addresses have not been translated into
a

Hffil'[T'[:,::,.,, 884.

(1) If

a name or address is or has been lodged
Registrar in a permitted form using other than
ch'aracters, the company may lodge with the
Registrar for registration a translation into Roman

transration with the
intoRomancharacters'Roman
voruntary

I

permitted form.

characters.

(2) The power of the Registrar to impose
requirements as to the form and manner of lodgement

includes power to impose . requirements as to the
identification of the original document and the lodgement
of the transliteration in a form and manner enabling it to
be associated with the original.

885. (1) The regulations may require

Translation of names
and addrcsses:

certification.

the

certification of transliterations and prescribe the form of
certification.

(2) Different provision may be made for
compulsory and voluntary translations.
D
Offence to lodge false
or misleading
documents or to make
false or misleading
statements to

ivision 6-5upplem entary provisions

886. A person who(a) lodges or causes to be lodged with the
Registrar for registration a document

Registrar.

containing information; or

(b)

makes to the Registrpr a statement
purpose

for any

that the person knows, or has reason to suspect, is false or
misleading in a material r'espect commits an offence and
on conviction is liable to a fine not exceeding one million
shillings or imprisonment for a term not exceeding two
years, or to both.

r

858

Enforcement of
company's lodgement
obligations.
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section applies if a company has not
complied with an obligation imposed by this Act-

887. (1) This

(a) to lodge a document to the Registrar; or
(b) to give notice to the Registrar of any
matter.

(2)

The Registrar, or any member or creditor of
the company, may give notice to the company requiring it
to comply with the obligation.

(3) If the company fails to comply with the
provision within fourteen days after service of the notice,
the Registrar, or any member or creditor of the company,
may apply to the Court for an order directing the
company, and any specified officer of the company, to
comply within a specified time.

(a)

The order of the Court may provide that all
costs of or incidental to the application are to be borne by
the company or by any officers of it responsible for the
default.
Supplcmentary
provisions rclating to
electronic
communications.

888. (1) The Registrar

may require a company to
give any necessary consents to the use of electronic means
for communications by the Registrar to the company as a
condition of making use of any facility to lodge material
to the Registrar by electronic means.

(2) A document that is required by or under
this Act to be signed by the Registrar, or to be
authenticated by the Registrar's seal, is, if sent by
electronic means, required to be authenticated in such.
manner as may be specified in the Registrar's Rules.
Provision for

publishing notices by
alternative means.

889. (1) A notice that would otherwise require to be
published by the Registrar in the Gazette may instead be
published by suqfr other means as the Registrar from time
to time selects from the alternative means prescribed by
the regulations.
(2) The regulations may prescribe
(3)

In particular, the regulations

.alternative

may-
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(a) require the use of electonic ilreans;
(b) require the same means to be used for all
notices or for
descriptions;

(c)

all notices of

specified

impose conditions as to the manner in
which access to the notices is to be
made available.

(4) Before publishing notices by an alternative
means selected subsection (1), the Registrar shall publish
at least one notice to that effect in the Gazette.

in

(5) Nothing
this section precludes the
Registrar from giving public notice in the Gazette and by a
means selected under subsection (l):
(6) If the Registrar gives public notice in the
Gazette and by a means selectod under subsection (l), the
requirement of public notice is satisfied when the notice is
first given by either means.
Registrar's power to
make Rules.

890. (l) The Registrar may make rules (called the
Registrar's Rules) about any matter in respect of wtrich the
Registrar may make provision, or impose a requirement,
under a function or power imposed or conferred on the
Registrar by or under this or any other Act.
Subsection (l) does not prevent any such
provision or requirement from being made or imposed by
other means.

(2)

(3)

Registrar's

(a)

may make different provision for different

Rules-

cases; and

(b)

may allow the Registrar to disapply or
modifu any of the rules.

I

t.
t
I
t

(4)

The Registrar

(a)

publicise Registrar's Rules in a rnanfter
appropriate to bring them to the notiee
of persons affected by them; and

(b)

make copies of those Rules available to the
public
either hard copy or

shall-

(in

r
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electronic form, or to both).

XXXI-COMPANY CHARGES
891. (l) For purposes of this Part, "charge"
PART

lnterpretation: Part

xxxrr.

includes a mortgage.

(2) For the purposes of this Part, it
immaterial where land that is subject to a charge

ls
is

located.
Charges created by a

company.

892. (l) A company that creates a charge to which
this section applies shall, before the deadline for
registration, lodge with the Registrar lbr registration the
particulars of the charge prescribed by the regulations,
together with the document (if any) by which the charge
is created or evidenced.

(2) A

charge to which this section applies is
registrable on the application of any person who claims to
have an interest in it.

(3) If a charge is registered on the application
person
of a
other than the company concerned, that person
is entitled to r.ecover from that company the amount of
any fees properly paid to the Registrar in respect of the
registration.
(4) This section applies to the following
charges created by a company:

(a)

'

a charge on land or any interest in land
(other than a charge for any rent or
other periodical sum issuing out oI
land) owned by the company or in
which it has a proprietorial interest;

(b) a

or

evidenced by a
document that, if executdd by a natural
person, would require to be registered

charge created

as a

bill of sale;

(c)

a charge for the purposes of securing an
issue of debentures by the company;

(d)

a charge on the company's uncalled-share
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capital (if any);

(e)

a charge on calls made by the company
but not yet paid;

(0

a charge on the company's book debts;

(g) a ftoatlng charge on the

company's

property or undertaking;

(h)

a charge on a ship or aircraft, or a share in

a ship or aircraft, owned by the
company . or in which it has a
proprietorial interest;

(i)

a charge on the company's goodwill or
intellectual property.

(5) The holding of debentures entitling the
holder to a charle on land is not" for the purpose of
subsection (4)(a), an interest in the land.

(6) The deposit in the form of security of a
negotiable instrument given to secure the payment of
book debts is not, for the purpose of section subsection
(4)(0, a charge on those book debts.

(7) For the purpose

o'intellectual property" means-

of

subsection (4Xi),

(a)

any patent, trade mark, registered design,
copyright or design right; or

(b)

any licence under or in respect of any such
right.

If a
subsection (l)(8)

company

fails

to

comply with

(a) the company; and
(b) *.[;f_,,Tr of the company who is in
commit an offence and on conviction are each liable to a
fine not exceeding one million shillings.

(9)

Subsection (8) does not apply if the charge
has been registered on the application of a person other
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than the company.

(10)If, after the company or any of its officers
convicted of an offence under subsection (8), the
company continues to fail to lodge the prescribed
particulars of the charge with the Registrar, the company,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding one hundred thousand shillings for each such

is

offence.
Charges existing on

propa$y acquired.

893. (t; fnir

section applies to a company that
acquires property already subject to a charge of a kind
that would, if it had been created by the company after the
acquisition of the properly, have been required to be
registered under this Part.

(2) A

company to which this seotion applies
shall, before the deadline for registration, lodge with the
Registrar for registration-

(a)

the particulars ofthe charge prescribed by
the regulations; and

(b)

a certified copy of the document (if any)
by which the charge is created or
evidenced.

(3)

A

charge

of the kind referred to

in

subsection (l) may be registered on the application of any
person who claims to have an interest in it.

If such a charge is registered on the
of a person other than the company, the

(4)
application

person is entitled to recover from the company the amount
of any fees properly paid by the person to the Registrar
tbr registation.

(5) If
subsection (2>-

(a)
(b)

a

company

fails

to comply with

the company; and

each officer
default,

of the company who is in

commit an offence and on conviction are each liable to a
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fine not exceeding one million shillings.

(6)

Subsection (5) does not apply if the charge
has been registered on the application of a person other
than the company.

(7) lf,

after the company or any of its officers
is convicted of an offence under subsection (5), the
company continues to fail to lodge the prescribed
particulars of the charge with the Registrar, the company,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on ponviction are each liable to a fine not
exceeding one hundred thousand shillings for each such
offence.
Lodgement for
registration of charge in
series of debentures.

894. (1) If a series of

debentures containing, or
given by reference to another document, any charge to the
benefit of which the debenture holders of that series are
entitled equally among themselves is created by a
company, section 892 (1) (charges created by a company)
is complied with if-

(a)
(b)

the required particulars; and

the deed containing the charge or, ifthere
is no such deed, one ofthe debentures
of the series,

are lodged with th€-Registrar before the deadline for
registration.

(2) The required
subsection (1)(a)

(a)

are-

particulars referred to under

the total arnount secured by the whole
series;

(b)

the dates of the resolutions authorising the
issue of the series and the date of the
covering deed (if any) by which the
series is created or defined;

(c) a genera[ description of the property
charged; and

(d)
+*

the names of the trustees

(if any) for the
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debenture holders.

(3) The company shall lodge with

the

Registrar for recording in the relevant register of charges
particulars of the date and amount of each issue of
debentures of a series of the kind referred to in subsection
(1).

(4)

Failure to comply with sirbsection (3) does
not affect the validity of the debentures issued.

d"0.,,,*.,(il'iT:':lJ:
Additionalrcgistration

T),:^[l?#"

to a series or

895. (1) If

any commission, allowance or discount
paid
(either directly or indirectly) by a
made
has been
or
"-oi";i;d*,;rro**""
relation
.6*p*y io a person as consideration for::ff::1*
debennrrcs.
to
requirement

for

(a)

subscribing or agreeing to subscribe
(whether absolutely or conditionally)
for debentures in a company; or

(b) procuring or agreeing to

procure
subscriptions (whether absolute or
conditional) for any such debentures,

filstpompan! shall include in the particulars lodged with
the Registrar under section 892(l) details of the amount
or ratetpercent of the commission, discount or allowance
so paid or made.

(2)

The dgposit of debersures as security for a
debt of the company is not an issue of debentures at a
discount for the purpose of this section.

(3) Failure to comply with this section

does

not affect the validity of the debentures issued.

(4)

If a

company fails

to comply with

subsection (l), the company; and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.
Ccrtificate of
regis&ation to be
cndorsed on
debentuEa.

896. (1) As soon as practicable after receiving

a

certificate of registration of a charge under section 898
(Regisfar to keep register of charges), the company shall
endorse a copy of the certificate on every debenture or

The Companies Bill, 2014

I

865

of debenture stock that is issued by the
company, and the payment of which is secured by the
charge so registered.
certificate

(2)

Subsection (1) does not require a company
to cause a certificate ofregistration ofany charge so given

to be endorsed on any debenture or

certificate of

debenture stock issued by the company before the charge
was created.

If a company fails to comply with
(1),
subsection
the company, and each director of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
(3)

hundred thousand shillings.

A

(4)
person who lodges or delivers, or
authorises the lodgment or delivery of, a debenture or
certificate of debenture stock that under this section is
required to have endorsed on it a copy of a certificate of
registration, knowing that the copy is not endorsed on it,
commits an offence and on conviction is liable to a fine
not exceeding one million shillings or to imprisonment for
a tern not exceeding two years, or to both.

i

t
I
I
I

;

Charges created in, or

over propcrty located
outside Kcnya.

If

897. (1)
a charge is created outside Kenya
comprising property located outside Kenya, the lodgment
with the. Registrr for registration of a verified copy of the
document by which the charge is created or evidenced has
the same effect as the lodgement of the document itself.

If a

in

(2)
charge is preated
Kenya but
comprises proporty outside Kenya, the document creating
or purporting to create the charge may be lodged for
registration under section 892 (charges created

by

a

company) even if furttrer proceedings may be necessary to
make the charge valid according to the law of the country
in which the property is located.
Registrar to kecp
registcr of charges.

S98.

(l)

The Registrar shall keep, with respect to
each compffiy, a register of all the charges that are
required to be registered under this Part.

(2) It

acharge is part of a series of debentures,
the Registrar shall record in the register the required
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particulars specified in section 894(2) (lodgement for
registration of charge in series of debentures).

(3) In the case of any other charge, the
Registrar shall record in the register the following
particulars:

(a)

if it is a charge

created by a
date of its creation;

company-the

(b) if it is a charge which was existing on
property acquired by the companythe date of the acquisition;

(c) the amount secured by the charge;
(d) short particulars ofthe property charged;
(e) the persons entitled to the charge.
(5)

On registering a ch'arge, the Registrar shall
issue a certificate of the registration of the charge, stating
the amount secured by the charge.

(6)

The Registrar shall either sign a certificate
a certificate of registration of a charge or authenticate it
with the Registrar's offrcial seal.

(7) A certificate of registration signed by the
Registrar or authpnticated with the Registrar's seal is
conclusive evidence that the requirements of this Part as
to regishation have been satisfied.

(8) The Regishar shall keep open for

public
inspection during the ordinary business hours of the
Companies Registy each register kept under this section.

(9) A

person who wishes to inspect a register
of charges may do so without payment, but is entitled-to
be provided with a copy of the register or an entry in it
only on payment of the prescribed fee (if any).
Deadlinc for registering
a charge.

899. (1) The deadline for
created by a company

(a)

is-

registration of a charge

thirty days from the day on which the
charge is created; or

(b) if the charge is created outside Kenya-
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twenty-one days from the day on
which the document by which the
charge

is created or evidenced, or

a

copy of it, could, if dispatched with
due diligence, have been received in
Kenya.

(2) The deadline for registration of a charge to
which property acquired by a company is subject-

(a)

thirty days from the day on which the
acquisition is completed; or

(b) if the property

is located, and the charge
was created, outside Kenya-twentyone days from the day on which the
document by which the charge is
creatod or evidenoed, or a copy of it,

if

dispatched with due
diligence, have been received in

could,
Kenya.

(3) The deadline for registration of particulars
gf a series of debentures under section 894 (charge in
series of debentures)

(a) if

is-

there is a deed containing the charge
referred to in section 894(lFthirty
days from the day on which that deed
is executed; or

(b) if there is no such deed-thirty

days from
the day on which th+ first debenture of
the series is executed.

I

Holdcr of floating
charge to lodge with
Rcgisrar noticc of
appoinuncnt and
cessation

of

appoinuncnt of
administrator of
company.

900. (l)

A

holder

of a

floating charge on

a

whoan order of the Court for

company's properly or undertaking

(a)

the
obtains
appointment of an administrator in
respect of the company; or

(b)

appoints sDch

an

administrator under

powers contained ina document

shall, within seven days after obtaining the order or
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making the appointment, lodge a notice of the order or
appoinment wittr the Registrar for registration in the
relevant register of charges.

(2) Within seven days after a person appointed
as'an administrator in respect of a company under powers
containbd in.a floating cirarge ceases io act u, ,r.h, th.
holder of the charge shall lodge a riotlce of the cessation
wiJh the Registrar for registration in the relevant register
ofcharges.
(3) A person who fails to comply with
subsection (1) or (2) commits an offence and on
conviction is liable to a fine not exceeding two hundred
thousand shillings.
(4) If, after being convicted of an offence
under suhrsection $)i a person continues to fail to lodge
with the Registrar a notice of the relevant order or
appointment, or of the cessation of appointment, the
person commits a further offence on each day on which
the failure continues and on conviction is liable tg a fine
not exceeding ten thousand shillings for each such
offence.
(5) If, in relation to subsection (2), the floating
charge has been discharged at the time when the
administrator ceased to act as such, the reference in that
subsection to the holder of the floating charge is a
reference to the person who was holder of the charge
when it was discharged.
Registrar to record
memorandum of
satisfaction or release.

901. (l) If a statement is lodged with the Registrar
veriffing with respect to a registered charge that the debt
for which the charge was given has been wholly or partly
paid or satisfied, the Registrar shall record in the register
of charges relating to the company concerned a
memorandum of satisfaction in respect of the payment or
partial payment of the debt.

(2) If a statemenlis lodged with the Registrar
veri$ing with respect to a registered charge that a part of
the property or undertaking charged has been released_
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li'om the charge, the Registrar shall record in the register
of charges relating to the company a memorandum of
release stating that that part of the property or undertaking
has been released from the charge.

(3) If

a statement is lodged with the Registrar
verifying with respect to a registered charge that a part of
the property or undertaking charged has ceased to form
part of the company's property or undertaking, the
Registrar shall record in the register of charges relating to
the company a memorandum of release stating that that
part ofthe property or undertaking has ceased to form part
of the company's property or undertaking.

(4) As , soon as practicable after being
requested to do so by the company, the Registrar shall
send to the company a copy of a memorandum of
satisfaction or release recorded by the Registrar under this
section.

Rectifichtion of register
of charges.

A

company or interested person who
claims that a failure to register a charge before the
deadline for registration, or an omission or misstatement
of a particular with respect to any such charge or in a
memorandum of satisfaction or release-

902. (1)

(a)

was accidental or due to inadvertence or to
some other reasonable cause; or

(b)

is not of a nature to prejudice the position
members
the
creditors
company,

of

or

of

may apply to the Court for an order under subsectioi (2).

(2) [f, on the hearing of an application made
(l), the Court is satisfiedthat the failure, or the omission or

under subsection

(a)

misstatement-

(i)
(iD

w{rs accidental or due to
inadvertence or to some other
reasonable cause; or

is not of a nature to preludice the
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position of creditors or members
of the company; or
that on other grounds it is just and
equitable to grant relief,

(b)

the Court may, subject to zuch conditions (if any) as it
considers fair and reasonable, order the deadline for
registration to be extended, or the omission or
misstatement to be corrected.
Consequence

offailure

to register chargcs
created by a company,

903. (1) Subject to this Part, if a company
charge

to which

creates a

section 892 (charges created

by

a

eompany) applies, the charge (in so far as any security on
the property or undertaking of the company is conferred
by it) is void against-

(a)

a liquidator of the company;

(b) .an administrator

(c)

of the company; and

a creditor of the company,

unless that section is complied with.

(2) Subsection

(l)

does not .affect

the
operation of a contract or obligation for repayment of the
money secured by the charge.

(3)

If a charge becomes void u$der this

section, the money secured
payable.
Companies to keep
copies of documents
creating charges.

904. (1) A

by it immediately

company shall keep

documenf creating

a

charge that

becomes

a copy of

every

is required to be

registered under this Part.

(2)

In the case of a series of uniform
(1) is complied with if the

debentures, subsection

company has available one of the debentures of the series.

(3)

If a

company fails

to

comply with

subsection (1), the company, and each offioer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If, after a company or any of its officers
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ofan offence under subsection (3), the
company continues to fail to comply with subsection (l),
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.
has been convicted

Company's register

of

charges.

905. (1) A limited company
charges and record in

(a)

it-

shall keep a register

of

all charges specifically affecting property
of the company; and

(b)

all floating charges on the whole or part of
the property or undertaking of the
company.

(2) The company shall ensure that the record
referred to in subsection (1) gives in each case-

(a) a short description of the property charged;
(b) the amount secured by the charge; and
(c) except in the cases of securities to bearer,
the names of the persons entitled to it.

(3) If a limited company fails to comply with
subsection (l) or (2), the company, and each offtcer of the
company who is in default, commit an offence and on
conviction are each liable'to a fine not exceeding five
hundred thousand shillings.

(4) If, after a company or any of its

officers

ofan offence under subsection (3), the
company continues to fail to comply with subsection (1)
or (2) (whichever is applicable), the company, and each
officer of the company who is in default, commit a ftrther
has been convicted

offence on each day on which the failure continues"and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.
Right of creditors,
members and otherc to
inspgct documents that
create company's

906. (1) This section applies to-

(a)

documents required

to be kept under
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charges and to inspect
company's register of

section 904 (companies to keep copies
of documents creating charges); and

charges.

(b) a limited company's register of charges
kept in accordance with section 905

.,

(gmPanY's register of charges).

(2) Except in so far as the .regulations
otherwse provide, a company shall keep the documents
and iegister to which this section applies open for
inSpectionat the company's registered office.

(3) A company shall keep documents and
register to which the this section applies open for
inspection-

(a)

by any creditor or rnember of the company
without charge; and

(b)

by any other person on payment of a fee

(if any) not exceeding that prescribed
by the regulations for the purpose of
this section.

(4) If a company-

(a)

fails to comply with a requirement of
subsection (2) or(3); ot

(b)

refuses to allow an inspection required
under subsection (3),

the company, and each officer of the company who is in
default, cornmit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(5) If, after the company or any of its officers
is convicted of an offence under subsection (4), a
company continues-

(a) to fail to

comply with the relevant

reQUirement; or

(b)

to refuse to allow an inspection required
under subsection (3),

the company, and each officer of the company who is in
default, commit a further offence on each day on which
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the failure or refusal continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings
for each such offence.

(6) If a company refuses to allow an inspection
required under subsection (3), the Court may, on the
application of a person affected by the refusal, make an
order compelling the company to allow an immediate
inspection.

PART )OOiltr_DISSOLUTION AND RESTORATION TO
REGISTER

TIM

Division l-Interpretation
Intcrpretation:

xxxilt.

Part

907.

In this Part, "creditor" includes a contingent or
prospective creditor.

Division 2-Dissolution of companies
PowcrorRcgistrarro
strike off company not
carrying on busincss or
in operation

908. (l) If the Registrar reasonable believes that a
CoIDpt[l] is not carrying on business or is not in operation,
the Registrar may send to the company by post a letter
inquiring whether the company is carrying on business or
is in operation.
(2) If the Registrar does not within one month
after sending the letter receive any answer to it, the
Registrar shall, within fourteen days after the end of that
month, send to the company by post a registered letter
referring to the first letter, and stating-

(a)

that no answer to it has been rbceived to it;
and

(b)

that, if no answer is recetved to the second
letter within one rhonth'after its date, a
notice will be published in the Gazette
with a view to striking the name of the
company off the Register.

(3) If the Registrar-

(a)

receives an answer to the.-effect that the
company is not carrying on business or
is not in operation; or
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(b)

does not within one month after sending
the second letter receive an answer to

it,
the Registrar may publish in the Gazette, and send to the
company by post, a notice that, at the end of the period of
three months from the date of the notice, the name of the
company r'eferred to in it will, unless cause is shown to
the contrary, be struck off the Register and the company
will be dissolved.

(4) At the end of the period specified in

the
notice sent under subsection (3), the Registrar may, unless
oause to the contrary is previously shown by the company,
strike the name of the company off the Register.

(5) As soon as practicable after striking the
name of the company off the Register, the Registrar shall
publish in the Gazette a notice to the effect that the name
of the company has been struck off the register.
(6)

On publication of the notice in the Gazette,
the company is dissolved.

(7)

Despite subsection

(a)

the liability

(i[

(6)-

any) of every officer and

member of dre company continues and
may be enforced as if the company had
not been dissolved; and

(b)

nothing in this section affects the power of
the Court to liquidate a company the
rurme of which has been struck off the
Register.

to.act 909.

Duty of Rcgistrar
in case of company
tr'"t r'". ur*iiqrii"t
or no liquidator is
acting.

a

(I

liquidation(a)

)

If, in the case of a company that is in
the Registrar reasonably

believes-

(i) that the affairs of the company

are

fullf

wound up; or
(ii) that no liquidator is acting; and

o) the returns required to be made by the
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liquidator in respect of the company
have not been made for six consecutive

months,

the Registrar shall publish in the Gazette, and send to the
company or the liquidator (if any), a notice that at the end
of three months from ths date of the notice the name of
the company will, unless cause is shown to the contrary,
be struck off the Register and the company will be
dissolved.

(2) At the end of the period specified in the
notice, the Registrat may, unless cause to the contrary is
shown by the company, strike the companyos name off the
Register.

(3) As soon as practicable after striking the
name of the company off the Register under subsection
(2), the Registrar shail publish in the Gazette a notice to
the effect that the name of the company has been struck
off the Register.
(5)

On publication of the notice in accordance
with subsection (4), the company is dissolved.

(6)

Despite subsection

(5F

(a) the liability (if any) of every officer and
member of the company continues and
may be enforced as if the company had not
been dissolved; and

(b)

nothing in this section affects the power of
the Court to liquidate a company the name
of which has been struck off the Register.

supplementarv 910. (1) A letter or notice to be sent to a company

provisions as to service

;ii;;;;il;".----

.

under section 908 (power of Registrar to strike off
company not carrying on business or in operation) or
section 909 (duty of Registrar to act in case of company
that has been liquidated or no liquidator is acting) may be
addressed to the company at the registered office of the
company or, if no office has been registered, to the care of
an officer of the company.
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(2) If there is n<l officer of the company

whose

name and address arc known to the Registrar. the letler or
noticc may bt: scnt to each of'the persons who subscribed
thc mcmorandum, if their addrcsses are known to the
I{cgistrar.

(3) A noticc to bc scnt to a liquidator under
sootion 909 may be addrcsscd to the liquidator at the
Iiquidator's placc ol'busincss last known t<l thc llcgistrar.
Strrking oll corrtparty
on c()rr)l)ilny s
:rpplication

,l (-ln application by a company, thc
I{cgistrar may strike thc namc ol' thc oompany oll' thc

9l l.

(I

Ilcgistcr,

it-

(25

Such an application is ellectivc only

(a)

is madc on bchalf of tho company by its
dircctors or by a maj<lrity ol'them; and

if

(b)

contains such inlormation (il' any) as is
prcscribcd by thc regulations.'
(3) 'l'hc l(cgistrar may not strikc thc namc ol'a
company ofl'thc registcr under this scction until allcr
thrce months lrom thc datc of' the publication by thc
llcgistrar in the Gazelle ol'a notico-

(a)

stating that the llcgistrar may cxcrcisc thc
powor undor this scction in rclati<tn t<l
thc company; and

(b)

inviting any porson to show oauso why thc
namc of' thc company should not b<.:
struck ofL

(4) As soon as practicablc allcr striking thc
namc <ll'thc company olTthc ltcgistcr, thc ltcgistrar shall
publish in thc Gazette a noticc that the company's namc
has becn struck olf thc llcgister and the date ol' thc
striking of I
(5) On publication of the n<ltice,

the company

is dissolvcd.

(6)

Dcspitc subscction

(5)-

(a) thc liability (il' any) of

caoh dircctor,

The Companies Bill. 2(t

l4

1877

managing officer and member

of

the

company continues and may be
enforced as if the company had not
been dissolved: and

(b)

Circumstances in rhich
application not to be
made: activities of
compan]".

nothing in this section affects the power of
the Court to liquidate a company the
name of w'hich has been struck off the
Register .

912, (1) An application under section 9l l (striking
off company on compan)"s application) ma1' not be made
(or. if made, may not be dealt * ith) if, at any time during
the preceding three months. the company

has-

(a)
(b)
(c)

changed its name;

(d)

engaged in any other activity, except one
that is-

carried on business;
made a disposal for value of property that,
immediately before ceasing to carry on
business, it held for the purpose of
disposal for gain in the normal course
ofcarrying on businEss; or

necessary or expedient for the
purpose of making an application
under section 911, or deciding
uhether to make an application;
( ii)
necessary or expedient for the
purpose of closing down the
at'tairs of the company;
(iii)
necessar)' or expedient for the
purpose of complying with any
statutor)' requirement; or
(iv)
specified b1'the Cabinet Secretary
by order made under subsection
(2).
(2) The Cabinet Secretary flBy, by order
published in the Gazette-

(i)
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(a) specit/ an activity for the purpose
subsection

(b)

(l)(d)(iv); or

amend subsection (l) for the purpose of
altering the period in relation to which
the doing of an act referred to in (a) to
(d)..of that subsection are relevant

(3)

For the purposes of this section, a company
is not to be regarded as carrying on business only because
it makes a payment in respect of a liability incurred in the
course of carrying on business.

(4) A person who makes an application in
contravention of subsection (1) commits an offence and
on conviction is liable to a fine not exceeding fifty
thousand shillings.

defence

(5) In proceedings for such an offence it is a
for the person charged with the offence to

establish on a balance of probabilities that the person did
not know, and could not reasonably have known, of the
existence of the facts that led to the contravention.

913. (l) An

Circumstances in which
application not to be
made: other
proceedings not
behalf
concluded.

application made under section 9l I
(striking off company on company's application) on
of a company may not be made (or, if made, may
not be dealt'with) at a time when-

(a)

an application to the Court under Part

XXXN

(Arrangements

and

reconstructions) has been made on
behalf of the company for the
sanctioning of a compromise or
arrangement and the matter has not
been finally concluded;

(b)

a voluntary arrangement in relation to the
company has effect under Part IX of
the Insolvency Act, 2013, or has been
proposed under that Part and the
matter has not been finally concluded;

(c)

the company is under administation;
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the company is in liquidation (whether
voluntary or by the Court), or an
application for the liquidation of the
company liquidated by the Court has
been made but has not been finally
disposed of or been withdrawn; or

(e) in any other circumstances

prescribed by
the regulations for the purpose of this
section.

(2) For the purposes of subsection (1)(a), the
matter in Court is finally concluded

if-

(a) the application has been withdrawn;
(b) the application has been concluded
without a compromise or arrangement
being sanctioned by the Court; or

(b) a compromise or axrangement has been
sanctioned by the Court and has,
together with anything required to be

done under any provision made in
relation to the matter by order of the
Court, been fully caried out.

(3) For the purposes of
rnatter is finally concluded

iF-

subsection (1)(b), the

(a)

no meetings are to be summoned under an
applicable provision of the Insolvency
Act,2013;

(b)

meetings summoned under that law fail to
approve the arrangement with no, or
the same, modifications;

(c) an arrangement approved by meetings
summoned under that Act, or in
of a

direction under a
relevant provision of that Act , has
been fully implemented; or
consequence

(d)

the Court makes an'order under a relevant
provision
that Act revokiSg
approval given at previous meetings

of
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and, if the Court gives any directions
under such a provision, the company
has done whatever it is required to do
under those directions.

(4) A person who makes an application in
contravention of sub5ection

(l) commits an offence and

on conviction is liable to a fine not exceeding fifty
thousand shillings.

: (5) In proceedings

for such an offence it is a
defence for the person charged with the offence to
establish on a balance of probabilities that the person did
not know, and could not reasonably have known, of the
existence of the facts that led to the contravention.

Copy of application to
be given to mcmbcrs,
omploye€s, etc.

914, (1) A person who makes an application under
section 9l I (striking off company on company's
application) on behalf of a company shall ensure that,
within seven days after the day on which the application is
made, a copy of the application is given to every person
who at any time on that day

is-

(a) a member of the company;
(b) an employee of the company;
(c) a creditor of the company;
(d) a director of the company;
(e) -*lni,lfi#i:j
"

;#T::il'11

(0 a person of a class prescribed by the
regulations

for the

purpose

of

this

paragraph.

(2) Subsection (l) does not require a copy of
the application to be given to a director who is a party to
the application.
(3) The duty imposed by this section ceases to
apply if the application is withdrawn before the end of the
period for giving the copy application.
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(4) A person who fails to comply with the
subsection (1) (otherwise than with the intention referred
subsection (6)) commits an offence and on
conviction is liable to a fine not exceeding fifty thousand
shillings.

to in

(5)

In proceedi$gs for an offence under

subsection (4), it is a defence for the person charged with
the offence to establish on a balance of probabilities that
the person took all reasonable steps to comply with the
requirement imposed by subsection (1).'

(6)

A

person who fails

to

comply with

subsection (1) with the intention of concealing the making
of the application from a person referred to in paragraphs
(a) to (f) of that subsection commits an aggravated offence
and on conviction is liable to a fine not exceeding five
hundred thousand shillings or imprisonment for a term not
exceeding two years, or to both.

Copy of application to
be given to new
members, employees,
etc.

915. (1)

In this section-

"company" means a company that has made an
application, or in respect of which an application has
been made, under section 9l I (striking off company on
company' s application);
'televant period", in relation to a company, means
the period beginning on the day after the day on which
an application for striking off the company is made
under section 911 and ending on the day before the
application is finally dealt with or withdrawn.

(2) lf, on a day during the relevant period,
person

a

becomes-

(a)
(b)
(c)
(d)
(e)

a member of the company;

an employee of the company;
a creditor of the company;
a director of the company;

a manager or trustee of any pension fund

established

for the benefit of

i
I

i
I

/

I
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employees of the company; or

(0 a person of a class prescribed by the
regulations

for the purpose of

this

paragraph,
each person (not being that person) who, at the end of that
day, is director of the company shall ensure that a copy of

the application for voluntary shiking off the company is
given to that person within seven days after that day.

(3) The requirement imposed by this
subsection (2) ceases to apply if the application is
disposed of or withdrawn before the end of the period for
giving the copy application.
(4) A

person who fails to comply with the
(2)
(otherwise than with the intention referred
subsection
to in subsection (6) commits an offence and on
conviction is liable to a fine not exceeding fifty thousand
shillings.

In

for

(5)
proceedings
an offence under
subsection (4), it is a defence for the persoh charged with
the offence to establish on a balance of probabilities-

(a)*\?h*h3'":d1,ffi

*l'ilru".-'#

subsection (2), the defendant was not
aware of the fact that the company had
made an application under section 911;

or

(b)

that the defendant took all reasonable steps
to comply with that requirement.

(6)

A

person who fails

to

comply with

subsection (2) with the intention of concealing the making
of the application from a person refened to in paragraphs
(a) to (f) of that subsection commits an aggravated offence
and on conviction is liable to a fine not exceeding five
hundred thousand shillings or imprisonment for a term not
exceeding two years, or to both

Copy of application:

916, (1) For the purposes

of

section

917

,i
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:fr'j:lT:fi:"'"*i"" (circumstances in which application taken to be
withdrawn) and section 918 (when withdrawal of
application takes effect), a document is given to a person

if it is-

(a)
(b)
(c)

delivered to the person personally;

left at the perspn's proper address; or
sentto the person by post atthataddress.

(2) For the purposes
prpper address of a person

is-

(a)

in the case

formed

of subsection (1), the

of a body

incorporated or

in Kenya-its registered or

principal office;

(b)

in the case of a body incorporated or
formed outside Kenya-

(i)

if it has a place of business in

Keny4 its principal office in
Kenya; or

(ii)

if it does not have a place of
business in Kenya, its registered
or principal office;

(c) in the case of a
address

natural person-the
(if any) last known to the giver

qf the document concerned.

(3) For the purposes of sections 917 and 918, a
document is treated as being given to a person who is a
creditor of the company if it is left or sent by post to the
person-

Circumstances in which
application taken to bc
withdrawn.

(a)

at the person's place of

(b)

if

917. (l)

business with
company
has
had dealings
which the
by virtue of which the person is a
creditor of the.company; or

there is more than one such place of
business-at each of them.

In this section-

{
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"company" means a company that has made an
application under section 911 (striking off company on
company's application);
"relevant event", in relation to a company, means an
of the following:

(a)

the making of a change to the company's
name;

(b)

engaging in trading or otherwise carrying
on business;

(c)

the disposal by the company for value of
any property other than that which it
was necessary or desirable for it to
hold for the purpose of making, or
proceeding with, an application under
section 91 1;

(d)

engaging in any activity other than one to
which subsection (3) applies;

(e)

the making of an application to the Court
under Part XXXIV on behalf of the

company

for the

sanctioning

of

a

compromise or arangement;

(0

the making of proposal for a voluntary
arrangement in relation to the
company under Part IX of the
Insolvency Act, 2013;

(g)

the making of an application to the Court
for an administration order in respect
of the company under Part VIII of the
Insolvency Act,20131'

(e)

the appointment of an administrator in
respect of thccompany under Part VIII
of the Insolvency Act, 2013, or the
lodgement in the Court of a copy of
notice of intention to appoint such an
administrator in respect of the
company;

(0 the coming into

existence of
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circumstances in which, under a
provision of the Insolvency Act, 2013,
the company may be liquidated
voluntarily;

presenting of an application to
liquidate the company by the Court

@) the

any such law;

"relevant day" means a day occurring during the

pcriod I'rom and including the day on which thc
company makcs an application undor scction 9l 1 and
cnding with day bclbrc thc day on which thc application
is finally disposed of or withdrawn.

(2) lf'a rclcvant cvcnt occurs on a

rclcvant
porson
day, cach
who is a dircctor ol'thc company at thc
cnd of that day shall cnsurc that thc application of thc
oompany undor scotion 9l I is withdrawn without dclay.

(3) lior thc

purposss ol' subscction ( I )(b), a
company is noL trcatcd as trading or othcrwisc carrying on
busincss only bccausc it makcs a paymcnt in rcspcct ol'ir
liability incurrcd in thc coursc ol' trriding or othcrwisc
carrying on busincss.

(4) 'l'hc cxccptcd activitics rol'crrcd to
subscction

(I

in

Xd) arc any activity

(a)

ncccssary or dcsirablc

(i)

(ii)

Ior thc purposc ol' making.

or
procccding with, an application
undor scction 9l l; or
lirr Lhc purposc ol' concludittg
allairs of' thc company that arc
outstanding bccausc ol' what has
bccn ncccssary 0r dcsirable lbr
thc purposc of' making, or

prrrcccding

with such

an

application;

(b)

noccssary or dcsirablc l'<rr thc purpose of
complying with any statutory
rcquircmcnt; and
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(c)

prescribed

by the regulations for

the

purposes of this subsection.

(5) A

person who fails to comply with the
requirement imposed by subsection (2) commits an
offence and on conviction is liable to a fine not exceeding
five hundred thousand shillings.

(6) In proceedings for an offence

under
subsection (5), it is a defence for the person charged with
the offence to establish on a balance of probabilities-

When withdrawal of
application takes effect.

(a)

that at the time of the failure the person
was not aware of the fact that the
company had made an application
under section 9l l; or

(b)

that the person took all reasonable steps to
comply with the requirement.

application under section 911 (striking off
company on company's application) is withdrawn when a
notice of withdrawal is lodged with the Registrar.

918. An

Division 3-Undistributed property of dissolved company to vest in
the State
Property of dissolved
company to v.est in tle
State.

919. (l) Property that, immediately before the
dissolution of a company had not been distributed or
disclaimed, vests in the State with effect from the
dissolution of the company.
(2) For the ptrposes of this section, property of
the former company includes leasehold property and all
other rights vested in or held on trust for the former
company, but does not include property held by the
former company on tust for any other person.
(3) The Attorney

General shall, on becoming
aware of the vesting of the property, give public notice of
the vesting, setting out the name of the former company
and patticulars of the property.

(4) If

property is vested in the State under this
section, a person who would have been entitled to receive
all or part of the property, or payment from the proceeds
of its realisation, it had been in the hands of the

if
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company immediately before its dissolution, or any other
person claiming through that person, may apply to the
Court for an order-

(a)

vesting all or part of the property in that
person; or

(b)

for payment to that person by the State of
compensation of an amount not greater
than the value of the property.

(5) On the hearing of an application
may-

made

under subsection (4), the Court

(a)

decide any question concerning the value
of the property, the entitlement of any
the property
to
applicant
compensation, and the apportionment
the property
compensation
among two or more applicants

or

to

of

(b)

order that the hearing

or

of two or

more

applications be consolidated;

(c)

order that an application be teated as an
application on behalf of all persons? or
all members of a class of persons, with
an interest in the property; or

(d)

make such ancillary orders as

it

considers

necessary.

Compensation ordered 'to be paid under
subsection (4) is payable from the Consolidated Fund
without funher appropriation than this section.

(6)

(7) When a company is dissolved, all property
vested in or held on trust for the company immediately
before its dissolution vests in the $tate. That property"
includes leasehold property, but not property held by the
company on trust for another person.
Subsection (1) has effect subject to the
possible restoration of the company to the Register under
this Part.

(8)

Discraimerorproperry
vesting in thc Statr.

g20. (1) The Attorney General may, by notice of

disclaimer, disclaim the State's ownership of property that

1
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has vested in the State under section 919 (property of
company to vest in the State).

(2) The Attorney General may, on behalf of
the State, waive the right to execute a notice of disclaimer,
either expressly or by taking possession or other act
evidencing that intention.
(3) The Attorney General may not execute a
notice of disclaimer more than three years after-

(a)

the date on which the Attorney General
first became aware that the property
may have vested in the State under
section 919; or

(b) if

ownership

of the

established at that

property is not
date-the end of the

period reasonably necessary for the
Attorney=General to establish the
ownership of the property.

(4) A person claiming to be interested in
property that has vested in the State in accordance with
section 919 may, in writing, apply to the Attorney General
requesting the Attorney General to decide whether or not
the property is to be disclaimed.
(5) It after considering an application under
subsection (4), the Attorney General decides to disclaim
the property, the Attorney General shall, not later than
three after making the decision (or within such extended
period as the Court may allow, execute

a notice of

disclaimer.

(6) A notice of disclaimer under this section is
invalid if it is shown to have been executed after the end
of the period specified by subsection (3) or (5).
copies

a

(7) The Attorney General shall
notice

of

arrange for
disclaimer executed under this

section-

(a)
(b)

to be published in the Gazette; and
to be sent to all persons who claim to have
an interest in the property concerned.
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(8) Failure to comply with subsection (6) or
(7) does not of itself invalidate a notice of disclaimer.
921, (1) Property in respect of which a notice of -

Effect of State
disclaimer,

disclaimer has been executed under section 920 (State
disclaimer of property vesting in the State) is taken never
to have vested in the State.

(2)

Sections 922 to 925 (disclaimers) apply in
relation to the effect of the State's disclaimer.
Gencral effect
disclaimer.

of

922

The State's disclaimer operates-

(a)

so as to terminate, as from the date of the
disclaimer, the rights, interests and
liabilities of the company in respect of
the properly disclaimed; and

(b)

does not, except so far as is necessary

for

the purpose of releasing the company
from any liability, affect the rights or
liabilities of any other person
Disclaimer
leaseholds.

of

923. (1) The disclaimer

of

any property

of a

leasehold character does not take effect unless a copy of
the disclaimer has been served, so far as the AttorneyGeneral is aware of their addresses, on all persons
claiming upder the company as mortgagees, and either-

(a)

no application under section 924 (power of
Court to make vesting order) is made
with respect to that property before the
expiry
fourteen days from and
including the day on which the last
notice under this subsection was
served; or

of

(b) if such an application has been made-the
Court directs the disclaimer to have
effect.

(2)

If the Court gives a direction under

subsection (1)(b), it may, instead of or in additicin to any
order it makes under section 924, also make an order with
respect to fixtures, tenant's improvements and other
matters arising out of the lease.

I
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Power of Court
make veslins order.

"

924. (1)

who-

(a)

On an application made by a
claims an interest

in the

person

disclaimed

property; or

(b) is under a liability in

of the
that is not

respect

disclaimed property

discharged by the disclaimer,
the Court may make an order under this section in respect
of the property.

(2) An

order under this section is an order for
the vesting of the disclaimed property in, or its delivery

to-

(a)

a person entitled to

it, or a trustee for

such

a person; or

(b)

a person subject to a liability of the kind
referred to in subsection (l)(b), or a
trustee for such a person.

(3) An order under subsection (2)(b) may be
made only if the Court is satisfied that it would be just to
do so for the purpose of compensating the person subject
to the liability in respect of the disclaimer.

(4) An order under this section may be made
on such terms as the Court considers to be fair and
reasonable.

(5)

On a'vesting order being made under this
section, the property concerned vests, without
conveyance, assignment or transfer, in the person named
in the order as the owner of the interest specified in the
order.
Protection of persons
holding under a lease.

925. (1) The Court may not make an order under
section 924 (power of Court to make vesting order)
vesting an interest under a lease in a person claiming
under the company as a mortgagee or underlessee except
on terms making that person-

(a)

subject

to the same liabilities and
to which the

obligations as those
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was subiect under the lease;

(b) if the Court thinks appropriate-subject

to

the same liabilities and obligations as
if the lease had been assigned to the
person.

(2) If the order relates to only part of the
property to which the lease relates, subsection (1) appliEs
as if the lease had comprised only the part to which the
vesting order relates.
(3) A

person claiming under the company as
mortgagee or underlessee who declines to accept a vesting
order on the terms referred to in subsection (1) is excluded
from all interest in the property.

(4) If no one claiming under the company

is

willing to accept an order orr those terms, the Court may
vest the interest in any person who is liable (whether
personally or as a representative and whether alone or
jointly with the company) to perform the lessee's
covenants in the lease.

(5) The Court may vest the interest in such a
person freed and discharged from all encumbrances and
interests created by the compimy.
Division 4-Restoration of companies to the Register
Application for
administrative
restoration to the
Register.

926. (1) An application may be made to the
Registrar to restore to the Register a company that has
been struck off the Register under section 908 (power of
Registrar to strike off company not carrying on business
or in operation) or section 911 (striking off company on
company's application).
(2) An application under

(a)

this section

may-

be made whether or not the corypany has
in consequence been dissolved;

(b) be made only by a forr.rer director

or

former member of the company; and

(c)
I

not be made after the expiry of six years

1892
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on which the companv

(3)

For purposes of this section, an application
is made when it is received by the Registrar.
Requirements for
administrative
restoration.

927. (1) On an application made under section 926
(application for administrative restoration to the Register),
the Registrar shall restore the company to the Register if
(but only if) the three conditions set out in subsections (2)
to (4) are satisfied,
(2)

The first condition is that the company was
carrying on business or in operation at the time of its
striking off.

(:) The second condition is that, if

any
property previously vested in or held on trust for the
company has vested in the State under section 919, the

Attorney General has signified to the Registrar in writing
consent to the company's restoration to the Register.

(4) The third condition is that the applicant has
lodged with the Registrar for registration such documents
relating to the company as are necessary to bring up to
date the records kept by the Registrar.'
(5) The applicant is responsible for obtaining
the consent required under subsection (3) and to pay any
costs of the Attorney-General-

(a) in dealing with the property during the
period of dissolution; or

(b)

in connection with the proceedings on the
application, that may be demanded as a
condition of giving consent.

Registrar's dccision on
application for
ad min istrativ e

restoration.

928. (1) As soon as practicable after receiving an
application for the administrative restoration of a
company to the Register, the Registrar shall determine the
application and notify the applicant in writing of the
determination.

(2) If the application is refused, the Registrar
in the determination the reasons for the

shall include
refusal.
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(3) If the Registrar determines that

the
company should be restored to the Register. the
restoration takes el'fect from the date on which notice of
the determination is sent to the applicant.

(4) As soon as practicable after making a
dctermination under subscction ( I ). the Registrar shall-

(a)

enter or1 the Itegister a note of the date
l}om which tlie restoration of the
company to the Register takes effect;
and

(b)

publish the notice of the restoration in the
Gazette.

(5)

The Registrar shall inelude in the notice of

restoration-

(a) the name of the company or, if

the

company is restored to the Register
under a different name, that name and
its former name;

(b)
(c)
lil'l'cct ol' adn.rinistrative
rcstoration.

the registered number of the company; and

the date from which the restoration of the
company to the Register takes effect.

929. (1) The effect of the restoration of a company
to the Register is that the company is taken to have
continued in existence as if it had not been dissolved or
struck off the Register.

(2) The company or an interested person may
make an application to the Court for an order under
subsection (3) at any time within three years after the date
restoration of the company to the :Register (but no
later).

of

(3) On the hearing of an application under
subsection (2), the Court may make an order giving such
direcJions and making such provision as it considers just
for placing the company and all other persons as nearly as
practicable in the same position as if the company had not
been dissolved or struck offthe Register.
(4) The company is not liable to a.penalty
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under this Act for a failure to lodge with the Registrar a
document required to be lodged under a provision of this
Act or under a corresponding provision of the repealed
A.ct for a financial year in relation to which the period for
lodging financial statements and directors' reports

ended-

(a)

after the date of dissolution or striking off;
and

(b)
Application to Court
for resloration to the
Regishr.

before the restoration
the Register.

of the company

to

930. (1) An application may be made to the Court
to restore to the Register a company-

(a) that has been dissolved after being
liquidated under the Insolvency Act,
2013;

(b) that is

taken to have been dissolved
following idministration under that

Act; or

(c)

t!ra! has been struck offthe Register-

(i)

under section 908 (power of
Registrar to strike off company
not carrying on business or in
operation) or section 909 (duty of
Registrar to act in' case of

(il)

company that has been liquidated
or no liquidator is acting); or

under section 911 (striking off

company

on

company's

application),

whether or not the company has in
consequence been dissolved.

(2)

Such an application may be made

(a)
(b)

the Attorney General;

by-

a former director of the company;

(c) a person having an interest in land in
which.the company had a superior or
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derivative interest;

(d)

a person who has an interest in land or
other property-

(i)
(ii)

that was subject to rights vested in
the company; or
that was benefited by obligations
owed by the company;

for the dissolution of the
company, would have a contractual
relationship with it;

(e)

a person who, but

(0

a person with a potential legal

claim

against the company;

(g)

a manager or trustee of a pension fund
established for the benefit of
employees of the company;

(h)

a former member of the company, or the
personal representatives of such a
person;

(i)

a

0)

a former liquidator of the company;

(k)

if the company was struck off the Register
under section 911 (striking off
company on company's application)a person of a description specified by
regulations referred to in section

person who was a creditor of the
company at the time of its being struck
off the Register or dissolved;

914(1)(f) or 915(2)(f) (persons entitled

to notice of application for voluntary
striking off); or

(1)
When application to
the Court may be
made.

any other person appearing to the Court to
have an interest in the matter.

931. (l) An application to the Court for restoration
of a company to the Register may be made at arry time for
the purpose of bringing proceedings against the company
for damages for personal injtry.
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(2) An order may not be made on such an
if it appears to the Court that the proceedings

application

would fail because of any written law limiting the time
within which proceedings can be brought.

(3) In making that decision, the Court

is
required to have-regard to its power under section 933
(effect of Court order for restoration to the Register:
power of Court to make ionsequential directions) to direct
that the period between the dissolution (or striking off) of
the company and the making of the order is not to count
for the purposes of any such enactment.

(a) In any other case an application to the
Court for restoration of a company to the Register may not
be made after the expiry of six years from the date of the
dissolution of the company, but this subsection is subject
to subsection (5).
(Cap.26)
(Chp.32)

(s)

If-

(a) the company has been struck off the
Register under section 908 (power of
Registrar to strike off company not
carrying on business or in operation) or
section 909 (duty of Registrar to act in

case

of

comparly

that has been

liquidated or no liquidator is acting);

(b)

an application to the Registrar has been
made under section 926 (application
for administrative restoration to the
Register) before the deadline for
making such an application; and

(c)

the Registar has refused the applicatiorl

an application to the Court under this section may be
made within twenty-eight days after notice of the
Registar's decision is issued. This subsection has effect
even if the period of six years referred to in subsection _(4)
has expired.

(6) For the purposes of this section-

(a)

perso*al injuqy" includcs any disease and
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any impairment of a person's physical
or mental condition; and

(b)

references to damages for personal injury

include-

(i)

any sum claimed under section 2
of the Law Reform Act; and
damages under
Fatal
Accidents Act).
932. (1) On the hearing of an application made
under section 930, the Court may order the company to be
restored to the Register-

(ii)

Decision on application

for restoration by the
Court.

(a)

the

if.the company was struck off the Register
under section 908 (power of Registrar
to strike off company not carrying on
business or in spslalion) or section 909
(duty of Regishar to act in case of
comparly that has been liquidated or no
liquidator is acting) and the company
was, at the time of the striking off,
carrying on business or was in
operation;

(b)

if the company was sh'uck off the Register
under section 911 and a requirement of
sections 912 to 917 was not complied
with; or

(c) if in any other case the Court considers it
just to do so.

If

(2) the Court orders the company to be
restored to the Register, the restoration takes effect when a
copy of the Court order is lodged with the Registrar for
registration
(3) As soon as practicable after receiving a
copy of the Court order, the Registrar shall record the
restoration of the company to the Register and publish in
the Gazette a notice of the restoration

(4)

The Registar shdl include in the

(a) the name of

the. company

notic*

or,

if

the

I
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company is restored to the Register
under a different name, that name and
its former name;

(b)
(c)

the company's registered number; and

the date on which the restoration took
effect.

Effect of Court order
for restoration to the
Register: polver of
Court to make
consequential
directions.

933. (1) The effect of an order by the Court for the
restoration of the company to the Register is that the
company is taken to have continued in existence as if it
had not been dissolved or struck off the Register.

(2) The Court may give such directions and
make such provision as it considers just in order to place
the company and all other persons in as nearly as
practicable in the same position as the company would
have been in if it had not been dissolved or struck off the
Register.
(3) The Court may also give directions with

respect

to(a)

the lodgement with the Registrar of such
documents relating to the company as
are necessary to bring up to date the
records kept by the Registrar in respect
of the company;

(b)

the payment of the costs of the Registrar in
connection with the proceedings;

(c)

if any property previously vested in or held
on trust for the company has vested in
the State under section 919-the
payment of the oosts of the AttorneyGeneral(i)

in

(ii)

in connection with

dealing with the property
during the period of dissolution;

or

the

proceedings on the application.
person may
rnake an application to the Court for any such directions

(a) The company or an interested
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under this section at any time within three years after the
making of the order for restoration of the company to the
Register.

(5) The company is not liable to a

penalty
under this Act for a failure to lodge with the Registrar a
document required to be lodged under a provision of this
Act or under a corresponding provision of the repealed
Act for a financial year in relation to which the period for
lodging financial statements and directors' reports

ended-

Company's name on
being restored to the
Register,

(a)

after the date of dissolution or striking off;
and

(b)

before the restoration
the Register.

of the company

to

934. (1) Except as provided by

subsectiqn (2), a
company is restored to the,Register with the narhe it had
before it was dissolved or struck off the Register.

(2) If,

at the date of restoration, the company
could not be registered under its former name without
contravening section 50 (name suggesting connection with
the'State or local or public authority), it is to be restored to
the Register-

(a)

under another name specified-

(i)

in the case of administrative
restoration-in the application to

'

the Registrar; or
in the case of restoration under an
order of the Court order-in the
Court's order; or

(ii)
(b)

as

if

its registered number was also its
name.

(3) References

in

subsection

(2) to

a

company:s being,registered in a name, and to registration
in that context, zre to be read as including the company's
'being restored to the Register.,

(4)

if

a cortrpany is restored'to the Register

'l'lt<:

t9(x)

Llnder
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i.l nlulrc specifled in llie applicatiolt to

thc

Registrar -

(a)

scction 65 (change ol' nanrc: registration

and issue 01- new certiflcate

01'

incorporation); and

(b)

scction (16 (elfect of change of narne),

apply as il'the application to the Registrar were notice ol'il
change of narne.

(5) If a conrpany is restored to the Register
under a name specified in the Court's order, sections 65
and 66 apply as if the copy of the Court order lodged with
the Registrar were a notice of a change of the company's
name.

(6) If the company is restored to the Register
as

if its registered number was also its name-

(a)

the company shall change its name within
fourteen days after the date of the
restoration;

(b)

the change may be made by resolution of
the directors (without affecting any

other method of changing

the

company's name);

(c)

the company shall lodge with the Registrar
for registration a notice of the change;
and

(d)

sections 65 and 66 apply in relation to the
registration and effect ofthe change.

(7) If the company fails to comply with
subsection (6Xa) or (c), the company, and each officer of
the company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding one
hundred thousand shillings.

(8) If,

after the company or any of its officers

is convicted of an offence under subsection (7), the
company continues to fail to comply with subsection
(6Xa) or (c), the company, ild each officer of the
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company who is in default, commit a further offence on
each day on which the failure continues and on conviction
are each liable to a fine not exceeding ten thousand
shillings for each such offence.

ff',i:;1ff:?T::;u, ,e3s. (l) rhe person in whom property
(property
has veirecr in th"
section

is vested by
of company to vest in the State) may
919
undersectionele dispose of that property,
even though the company has
been or may be restored to the Register under this Part.
stut"

(2) The following provisions apply when

a

company is restored to the Register:

(a)

the restoration does not affect a disposition
of the kind referred to in subsection (1)
but its effect in relation to any other
property previously vested in or held
on trust for the company is not
affected;

(b) the State becomes liable to
company
greater

(i)
(ii)

pay the
to the

an amounf equal

of-

the amount of any consideration
received for the property; and

the value of the property at the
date of the disposition,

or, if no consideration was received for
the disposition, an amount equal to the
value of the property at the date of the
disposition.

(3) The Attorney General may deduct from the
amount payable under subsection (2Xb) the Attorney
General's reasonable costs in connection with the
disposition to the extent that they have not been paid as a
condition of administrative restoration or in accordance
with an order of the Court directing restoration.
PART )OOil-COMPROMISES, ARRANGEMENTS,
REC ON S TRUCTION S AND AMALGAMATION S

1902
Part
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936. (1) This Part

XXXIV:

Application and

applies when a compromise or

arrangement is proposed-

interpretation.

(a)

between a company and its creditors, or
any class ofits creditors; or

(b)

between the company and its members, or
any class of its creditors.

(2) This Part has effect

subject to Part XXXV
(mergers and divisions of publig companies) if that Part
aPPlies.

(3) In this Part, "arrangement" includes a
reorganisation of the company's share capital by the
consolidation of shares of different classes or by the
division of shares into shares of differerit classes, or by
both of those methods.

courtmav,order g37, (l) The Court may, on an application under
meeting of company's
...oi,oir

o'."-u"is

to

subsection (2), order a meeting

be held.

(a)
(b)

of-

the creditors or class ofcreditors; or

the members of the company or a class of
membersr-

to be convened in such manner as the Court directs.

,

nade

by'-

(1) the comlanl
(b) any creditor or member of the company;
or

(c) if the company is in liquidation

:

or under

administration-the liquidator or
administrator.

Explanatorystatement
setting out effect of

938.. (1) Wnen the.Court has order a meeting is

u.rffim"nro,

convene(under section937, the company concerned shall

comPromise to
clrculated or made

ensure

be

:Hlijj::ffffi:ilJJ
company.
of

that-

(a)

each notice convening the meeting that is
Sent to,a Cteditor ,or member inCludes
or,is aceo-mpanied by a statement that
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complies with subsectifp (2); and
(b)

each notice convening the meeting that is

given by advertisement

(i)
(ii)

either-

includes such a stati,ment; or
states where and hovf creditors or
members entitled ti attend the

meeting may obtaiii: copies of
only

if-

(2)

A

such a statement. a
statement complies wittr thiJasubsection
Z.

(a)

it

(b)

in particular, it specifies-

explains the effect of the'proposed
compromise or arrangemerrt; aBd

(i)

any material interests of the
directors of the corfrpany
(whether

(iD

as directors or

as

members or as creditors of the
company or othei"wise); and

11ffifi,:lilH:#J:[:n:,1'l;
far as it is different

from- the
effect on similar interests of other
persons.

(3) If the compromise or arrangement affects
the rights of debenture holders of the. company, the
company shall include in the statement the siune
explanation in respect of the trustees of any deed for ;
securing the issue of the debentures as is required to be '
given in respect of the company's directors.

(4) If a Rotice given by advertisement states
that copies of an explanatory statement can be obtained by
creditors or members entitled to attend the meeting,'every
such creditor or member is entitled; on making application
in the manner, indicated by the notice, to be provided by
the company with a copy of the statement free of charge.
(5)

If a company fails to 'comply with

a

requiremenf of this section, the company, and each officer
of the company who is in default, commit an offence and

t904

The Companies Bill, 20 1 4

on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

In proceedings for an offence under
(5),
subsection
it is a defence for the person charged with
the offence to establish on a balance of probabilities that
the failure was due to the refusal of a director or trustee
for debenture holders to supply the necessary particulars
of the interests of the director or trustee.
(6)

(7) For this purpose

of this section, the

following are taken to be officers of the company:

(a) a

liquidator

or administrator of

the

company;

(b)
Duty of directors and
trustees to provide
information,

ofa deed for securing the issue
debentures of the company.

a trustee

of

939. (1)

Each director of the company, and each
trustee for its debenture holdeis, shall give notice to the
company of such matters relating to the director or trustee
as may be necessary for purposes of section 938
(explanatory statement setting out effect of arrangement
or compromise to be circulated or made available
creditors and members of corirpany).

A

(2)
director, or a trustee for debenture
holders, who fails to comply with subsection (1) commits
an offence and on conviction is liable to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding two years, or to both.
Court order sanctioning
compromise or
arrangement.

If a majority in mrmber representing
seventy-five percent in value of940, (l)

(a)
(b)

the creditors or class ofcreditors; or
the members or class of members,

present and voting either in person or by proxy at the
meeting co-nvened in accordance with section 937 (Court
may order meeting of company's creditors or members to
be held) agree a compromise or arrangement, the Court
may, on an application under subsection (2), sanction the
compromise or arrangement.
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(2) An application for an order
subsection (l) may berqade by-

1905

under

(a) the company;
(b) any creditor or member of the company;
or

(c) if the company is in liquidation or under
administration-the liquidator or
administrator.

(3) A compromise or agreement sanctioned by
the Court is binding-

(a)

on all creditors or the class of creditors, or
on the members or class of members,
concerned; and

(b) on the company or, in the case of a
is in liquidation-the
liquidator and contributories of the
company that
company.

(a)

copy

of it

The order of the Court has no effect until a
has been lodged with the Registrar for

registration.
Powers of the Court to
facilitate reconstruction
or amalgamation.

941. (l)

In this section-

"propert5/" includes property, rights and powers
every description;

of

"liabilities" includes duties;
"transferee company" means a company to which the

whole or a part of the undertaking or property of a
company is to be transferred under a compromise or
arfangement referred to in subsection (2);
"transferor company" means a company the whole or
whose undertaking or property is to be
transferred to another company under a compromise or
arrangement referred to in subsection (2)

a part of

(2)

when(a) application is rnade to the.-Court
This section applies

under
section 940 to sanction a compromise

t

t
I
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or ilrangement proposed

between a
company and any such persons as are
referred to in that section; and

(b)

it is shown that(i)

(ii)

the compromise or arrangement is
proposed for the purposes of, or
in connection with, a scheme for
the reconstruction of any
company or companies, or the
amalgamation of any two or more
companies; and
under the proposed compromise
or arrangement, the whole or a
part of the undertaking or

property

of a company is to

be

transferred to another company.
(3) The Court h&y, either by the order
sanctioning the compromise or arangement or by any
subsequent order, make provision for all or any of the
following matters:

(a)

the transfer to the transferee company of

the whole or any part of the
undertaking and of the property or
liabilities of

a transferor company;

(b) the allotting or

appropriation by the
transferee company of any shares,
debentures, policies or other similar
interests in that company that, under
the compromise or arrangement, are to
be allotted or appropriated by that
comparly to or for any person;

(c) the continuation by or against the
transferee company of any legal
by or against

a

the dissolution, without liquidation, of

a

proceedings pending
transferor company;

(d)

transferor company;

(e)

the provision to be made for any persons
I
I

tgw
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who, within such period and in such
maruler as the Court directs, dissent
from the compromise or amangement;

(0 such

incidental, consequential and
supplemental matters as are necessary
to secure that the reconstruction or
amalgamation is fully and effectively
carried out.

(4)

If

the Court order under subsection (3)
provides for the transfer of property or liabilities(a) the property is because of the order
transferred to, and vests in, the
transferee company; and

(b)

the liabilities rue, because of the order,
transferred to and become liabilities of
that company.

(5) If the order so provides, the property

vests

free from all charges that, because of the compromise or
arangement, are to cease to have effect.
Copy ofordcr to be
lodged with the

Regisrarfor
registration.

942. (l) Within seven days after the Court

has

made an order under section 941 (powers of the Court to
facilitate reconstruction or amalgamation), each company
affected by the order shall lodge a copy of it with the
Registrar for regi stration.

(2) If one of the companies affected by the
order has complied with subsection (l), the other
companies affected by it are taken to have complied with
that subsection.

(3)

If a

(4)

It

company

fails

to comply with

subsection (l), the company, and each officer of the
company who is in default comrnit an offence and on
conviction are each liable to a fine not exceeding one
hundred thousand shillings.

convicted

after a company or officer has been

of an offence under subsection (2),

the
company continues to fail to lodge with the Registrar the
copy of the Court's order, the company, and each officer
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of the company who is in fault, commit a further offence
on each day on which the failure continues and on
conviction axe each liable to a fine not exceeding ten
thousand shillings for each such offence.'

943. (1) This section applies(a) to any order under section 940 (Court
order sanctioning compromise or

Obligations of company
with respect to its
constitution.

arrangement); and

(b)

to any order under section 941 (powers of
the Court to make orders facilitating
reconstruction or amalgamation) that
alters the company's constitution.

(2) If an order to which this section

applies

arnends_
(a)

a company's articles; or

(b)

any resolution or agreement affecting

a

company'.s constitution,

the company shall attach to a copy of the company's
articles, or the resolution or agreement, as amended, a
copy of the order lodged with the Registrar by the
company in accordance with section 940(4) or section
942.

(3)

The company shall attach to every copy of
its articles issued by it after the order is made a copy of
the order, unless the effect of the order has been
incorporated into the articles by amendment.

(a)

In this section-

(a) a reference to the effect of the order
includes the effect of the compromise
or arrangement to which the order
relates; and

(b) in

the case of a company not having
articles, references to its articles are to
be read as references to the company's
constitution.

(5)

If a company fails to comply with this
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section, the company, and each officer of the company
who is in default, commit an offence and on conviction
are each liable to a fine not exceeding one hundred
thousand shillings.

(6) If, after a company or offrcer has been
convicted of an offence under subsection (5), the
company continues to fail to comply with ttre relevant
requirement of this section, the company, and each officer
of the company who is in fault, commit a further offence
on each day on which the failure continues and on
qonviction are each liable to a fine not exceeding ten
thousand shillings for each such offlence.'

PART XXxV-Mergers and divisions of public companies
Division l-Preliminary
Interpretation: Pan
944.(l) In this Partxxxv.
"companies involved in the division", in relation to a
division, means the transferor company and any existing
transferee companies;

'odivision" means a scheme of the kind described in
section 962 (introductory: companies and involvement of
companies in division);

"existing companyo', in relation to a merger or
division, means a company other than one formed for the
purposes of, or in connection with, the merger or
division;
o'merger" means
a scheme
section 947;

of the kind described in

'omerger by absorption" mean a merger
described in section 947(a);

of the kind

'omerger by formation of a new company" means a
merger of the kind described in section 9a7$);

,

"merger documents", in relation to a merger, means
the documents listed in section 95aQ);
"the merging companies"-

(a) in relation to a merger by absorptionmeans

the transferor and

tansferee

1910
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companies turder the merger; and

(b)

in relation to a merger by fonnation of a
new company-means the transferor
companies;

"new company", in relation to a merger or division,
means a company formed for the purposes of, or in
connection with, the merger or division;
*shar6 exchange 13fi9"-1

(a)

in relation to a merger-means the number
of shares in the tansferee company that
are to be allotted to meinbers of a
transferor company for a given number of
their shares; and

(b) in

relation to a division-means the
number of shares in a tansferee company
that are to be allotted to members of the
tansferor company for a given number of

their shares.
Application of this
Part

g45. (1) This Part applies when(a). a compromise or arangement is
between a public oompany

(1)
(ii)

proposed

and-

its creditors or a specified class of
them; or
its members or a specified class of
them,

for the purposes of, or in connection
with, a scheme for the reconstruction of
a company or companies, or the
amalgamation of any two or more
companies;

(b)

the scheme involves--

(i)
(ii)
(c)

a merger; or
a divisiory and

the consideration for the tansfer, or eachof
the tansfers, that is contemplated is to
be shares in the tansferee company, or
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in

one

or

more

I

of the transferee

by members of
cornpany, or the

companies, receivable

the transferor

transferor companies, with or without a
cash payment to members.

respect

(2) This Part does not apply if the company in
which the compromise or arrangement is

of

proposed is in liquidation.
Rclationship of this
Part to Part XXXIV.

946. (l) The Court may sanction the compromise or
arrangement under Part XXXIV only
the relevant
requirements of this Part have been complied with.

if

(2)

The requirements applicable to mergers are
specified in sections 947 to 957, but certain of those
requirements, and certain general requirements of Part
XXXIV, are modified or excluded by sections 958 to 961.

(3) The requirements applicable to divisions af,e
specified in secti<ins 963 to 973, but certain of those
requirements, illd certain general requirements of Part
XXXIV, are modified or excluded by sectiotrs 974 b 977.
Division 2-Mergers
Introductoryr mcrgcrs
and mcrging
companics.

947, (l) A
schern*

(a)

scheme involves a merger

if

under tne

the undertaking, property and liabilities of

one or more public companies

(including the company in respect of
which the compromise or arrangement
is proposed) are to be transferred to
another existing public company; or

(b)

the undertaking, property and liabilities of

two or more prrblic

companies

(including the company in respect of
which the compromise or arrangement
is proposed) are to be transferred to a
new company.

(2) The new company rnay be

a

public

company or.a private company.

ptdlermrorschcmc

948. (1) The.directors of the merging companies'

t9t2
for proposed merser'
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shall prepare and adopt a draft of the proposed terms of the
scheme.

(2) Those directors shall ensure that the draft
terms contain particulars of at least the following matters:

(a)

in respect of each transferor company
the transferee company-

(i)
(ii)
(iii)

and

lts name,
the address of its registered office;
and
whether it is a company limited by
shares or a company limited by

guarantee

and having

a

share

capital;

(b)

the share exchange ratio and the amount of
any cash payment;

(c)

the terms relating to the allotment of shares
in the tansferee company;

(d)

.the date from which the holding of shares
in the transferee company will entitle
the holders to participate in profits, and
any special conditions affecting that
entitlement;

(e)

the date from which the transactions of a
transferor company are to be treated for
accounting purposes as being those of
the transferee company;

(0

any rights or restrictions attaching to shares
or other securities in the transferee
company
be allotted under the
scheme to the holders of shares or other
securities in a transferor company to
which any special rights or restrictions
attach,
the measures proposed
concerning them;

to

or

(g)

any amount of benefit paid or given' or
intended to be paid or

(D

given-

to any ofthe experts referred to in

r9l3
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(ii)

section 952 (merging companies to
arrange for preparation of experts'
reports); or
merging
any director
company,

to

i

of a

and the consideration for the payment
of benefit.

(3) The requirements in

subsection (2)(b), (c)
and (d) are subject to section 958 (circumstances in which
certain particulars and reports not required in relation to
merger).
Draft terms of
proposed merger to be
published.

g4g. (l) The directors of each of the

merging
companies shall lodge with the Regishar for registration a
copy of the draft terms

(2) As soon as practicable after the copy of the
draft terms is lodged with the Registrar (and in any case
not later than one month before the date the meeting (if
any) of the company convened for the purpose of
approving the scheme, the Registrar shall publish in the
Gazette notice of the lodgement by that company of the
copy.

(3) If the directors of a merging company fail to
with subsection (l), each of the directors who is in

comply
default commits an offence and on conviction is liable to a
fine not exceeding two hundred thousand shillings.

(4) If, after a director of the company

has been

convicted of an offence, the directors continue to lodge the
required copy with the Registrar, each of the directors who
is in default commits a further offence on each day on
which the failure continues and on conviction is liable to a
fine not exceeding twenty thousand shillings for each such
offence.
Scheme not effective
unless approved by
members of me rging

companies.

A

it

950. (1)
scheme has no effect unless
is
approved by a majority in number, representing seventyfive percent in value, of each class of members of each of
the merging companies, present and voting either in person
or by proxy at a meetirig.
(2)

Subsection (1) ip subject to sections 959,960

'Ihe Conpanies Bill,
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and 961 (circumstances in which meetings of members not
required).
Drcctors of mcrging
companice to prcpart
cxplanatory rcport
rclating to proposcd
mcrgGr.

951. (l) The directors of each of the merging
companies shall prepare and adopt a report that complies
with subsection (2).
(2) A report

complies with this subsection

if it

includes-

(a) the statement required by section 938
(explanatory statement to be circulated

or made available to

creditors and

members of company); and

(b)

insofar as that statement does not deal with
the follo*ing matters, further

a

statement-

(i)
(iD

setting out the legal and economic
grounds for the draft terms, and in
particular for the share exchange
ratio; and
speciffing any qpecial valuatipn

difficulties
is zubject to section 958
(circumsAnces in which certain particulars and reports not
required in relation to merger).

(3) This section

952. (1)

of the merging companies

a

written report on the draft terms for

Mcqing companicco
The directors
rrrrn3c for
jointly
prcprntion of
may
appointan expert on
cxpattr rcPorts.
prepare

to

behalf of those companies

presentation to the members of each of those companies.

(2) It the merging companies

cannot agree on
the appointment of an expert to prepare such a report, the
Court, on the joint application of, those companios, ffioy
appoint an expert on tlreir behalf to prepare a single uritten
report on the draft terms for presentation to the members of
each of those companies.

(3) If an appoinffient under zubsection (1) or
(2) is not made wittrin a reasonable pedod, each of the
tnerting .companies shall appoint a scparate expert to
prepare a written report on the draft terms for presentation
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to the company's members.

(4) A person is eligible for appointment
expert for the purposes of this section only

(a) is eligible for appointnent

-

as

if the personas a statutory

auditor as provided by section 786
(eligibility for appointment as a
statutory auditor); and

(b)

satisfies the independence requirement in
section 979 (experts and valuers:
independence requirement).

(5)

In preparing the report, the expert

(a)

indicate the method or methods used to
arrive at the share exchange ratio;

(b)

give an opinion as to whether the method or
methods used'are reasonable in all the
circumstances of the case;

(c)

indicate the values arrived at using each of
such method and, if there are two or
.more methods, give an opinion on the
ielative importance attributed to those
methods in arriving at the.value decided
on;

(d)

indicate any special valuation difficulties

shall-

that have arisen;

(e)

state whether

in the expert's opinion the

share exchange ratio is reasonable; and

(e)

in the case of a valuation made by another
person (see section 978Fstate that it
appeared to the expert reasonable to
arrange for it to.be so made or to accept
a

valuation so made.

(6) The expert or, if there is more than one,
each of them, is entitled(a) to have access to all such documents of
each cif the mergrng companies; and

(b) to obtain

from each of the companies'

t9l6
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offrcers all such information,
as the expert considers necessary

for the preparation ofthe

report.

is

to

(7) This section
subject
section 958
(circumstances in which certain particulars and reports not
required in relation to merger).
Supplementary

ce9es.

953. (l) If the last annual financial

statements of
of the merging companies relate to a financial year
ending more than seven months before the first meeting of
the company convened for the purposes of approving the
scheme, the directors of the company concerned shall

financial statement for
any
merger in certain

prepare a supplementary financial statement that complies
with subsection (2).

(2)

A

supplementary financial slatement
complies with this subsection if it consists of--

(a) a balance sheet setting out the financial
position of the company as at a date not
more than three months before the draft
terms were adopted by the directors;
and

(b) if the company

would be required tinder
section 652 to prepare a group financial
statement if that date were the last day
financial year-a consolidated
balance sheel setting out the financial
position
the company and the
undertakings that would be included in
such a consolidation.

of a

of

(3) The requirements of this Act as to

the
balance sheet forming part of a company's annual financial
statement, and the matters to be included in notes to it,
apply to the balance sheet required for a financial
statement under this section, with such modifications as are
necessary because of its being prepared otherwise than as
at the last day of a financial year.

(4) Section 665 (directors to approve and sign
financial statements) applies to the balance sheet required

t9t7
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for
Membcrs of merging
companies entitlod to
inspect merger
documents-

a

financial statement under this section.

954. (l) The

members

of

each

companies are, during the relevant period

of the merging
entitled-

(a) to inspect at the registered
company copies

office of that

of the

merger
documents relating to that company and
every other merging company; and

(b)

to obtain copies of those documents or any
part ofthem on request free of charge.

(2) For the purpose of this section, the relevant
period is the period-

(a)

beginning one month before the date of the
first meeting of the members, or a
specified class of members, of the
company for the puposes of approving
the scheme; and

(b)

ending on that date.

(3)

The merger documents are the following:

(a)
(b)
(c)
(d)

the draft terms;

thedirectors' explanatoryreport;
the expert's report;

the company's annual financial statements
and reports for the.last three financial
years ending on or before the first
meeting of the members, or a specified
class of members, of the company
convened for the purposes of approving
the scheme;

(e) any supplementary financial statement
required by section 953.

(4)

Subsections (3)(b) and (c) are subject to
section 958 (circumstances in which certain particulars and
reports not required in relation to merger).
Articlcs of transferee
company involved in
merger to bo
approved.

955. A merger by formation of a new company does
not take effect unless the articles of tho .transferee

1918
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company, or a draft of them, are approved-

(a)

by an ordinary resolution of the transferor
company; or

(b) if

there is more than one transferor
company-by each of the transferor
companies.

9s6. (l) This section applies to securities of the
:[f#ijil"ji:ntransferor
company (other than shares) to which special
special rights attachcd

(mergcr)'

rights are attached.

(2) If a person holds securities to which this
section applies otherwise than as a member or creditor of
the company, the scheme is invalid unless it provides that
the person is erititled to receive rights in a fiansferee
company of equivalent value.
(3)

Subsection (2) does not apply

if-

(a) the holder of the securities has agreed
otherwise;

(b)

that holder is, or under the scheme is to be,
entitled to have the securities purchased
by a transferee company on terms that
the Court considers fair and reasonable;
or

(c)

the Court has, on the application of the
holder of the securities or the ffansferor
company or the transferee company,
made an order validating the scheme.

Allouncnt of shares to
transfcror company
(or its nominee)
prohibitcd.

957. A scheme is invalid to the extent that it
provides for shares in the transferee company to be allotted
to a transferor company (or its nominee) in respect of
(or its
shares in the transferor company held by
nominee).

it

958. (1) This section applies to a merger by
:[iJilT#T""absorption
if all of the relevant securities of the tansferor
parricurars and reports

[:["JJ["*:?,",.
- company, or if there is more than one transferor company,

of eaih of them, are held by or on behalf of the tansferee

company.

(2)

The draft terms of the scheme need not give
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the particulars .'eferred to in section 948(2)(b), (c) or (d)
(particulars relating to allotment of shares to members of
transferor compan)').

(3) Section 938 (explanatory statement to be
circulated or made aveilable to creditors and members of
company) does not apply.

(a) The requirements of the following sections
do not apply(a) section 951 (directors of merging

to

prepare explanatory
companies
report relating to proposed merger);

(b)

of

section 952 (merging companies to arrange
for preparation of experts' reports).

(5) The requirements of section 954 (members
merging companies entitled to inspect merger

documents) so far as relating to any document required to
be drawn up under the provisions referred to in subsection
(a) do not apply.

(6) In this section, "relevant securitieso', in
relation to a company, means shares or other securities
conferring the right to vote at general meetings of the
company.

9s9. (l) This section applies to a merger 'by
SfliJnTffi;'#
absorption if ninety percent or more (but not all) of the
;il;;;;ffi;rr"r""

companvnotrequittd

-

Ior merger.

relevant securities of the transferor cnfirpffry, or, if there is
more than one transferor company, of each of them, are
held by or on behalf of the tansferee company.

(2) The

scheme need not be approved at a
meeting of the members, or a specified class of members,
of the transferee company if the Court is satisfied that the
three conditions specified in subsections (3) to (5) have
been complied with.

(3) The first condition is that publication of
notice of receip of the draft terms by the Registrar took
place in respect of the tansferee company at least one
month before the date of the first meeting of members, or a
specified class of members, of the transferqr. company

.
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convened for the purpose of agreeing to the scheme.

()

The second condition is that the members of
transferee company were able during the relevant

the
period-

(a) to inspect at the registered

offrce of the

transferee company copies of the
merger documents listed in section
954(3)(a), (d) and (e) relating to that
company and the transferor company,
or if there is more than one transferor
company, each of them; and

(b) on request, to

obtain copies of those
documents or any part of them free of
charge.

thatmembers of the transferee

(5)

The third condition is

(a)

one or more

company, who together held not less
than five percent of the paid-up capital
of the company that conferred the right
to vote at general meetings of the
company (excluding any shares in the
company held as treasury shares) would
have been able, during the relevant
period, to require a meeting'of each
class of members to be called for the
purpose of deciding whether or not to
agree to the scheme; and

(b)

no such requirement was made.

(6)

In this section-

(a)

o'relevant period" has the meaning given by

section 95aQ);

(b)

"relevant securities", in relation to a
company, means shares or other
securities conferring the right to vote at
general meetings of the company.

circumstancesin 960. (1) This section applies to a merger by
which meeting of
;ffi;;;;ffi;,r.,." absorption if all of the relevant securities of-
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(a) the transferor company; or
(b) if there is more than one transferor

company not required
in relation to merger.

company--{f each of them,
are held by or on behalf of the transferee company.

(2) The scheme need not be approved at a
meeting of the members, or of a specified class of
members, of any of the merging companies if the Court is
satisfied that the three conditions specified in subsections
(3) to (5) have been complied with.

(3) The first condition is that publication of
notice of receipt of the draft ternis by the Registrar took
place in respect of all the merging companies at least one
month before the date of the Court's order.
(4)

The second condition is that the members of
dhe transferee company were ablq during the relevant

period(a)

to inspect at the registered offrce of that
company copies of the merger
documents relating to that company

and-

(D
(ii)

the transferor company; or

if there is more than'one transferor
company+ach of them; and

(b)

to obtain copies of those documents or any
part ofthem on request, free ofcharge.

thatmembers of the transferee

(s) The third condition is
(a)

one or more

company, who tog-ether held'not less
than five percent of the paid-up capital
of the company that conferred the right
to vote at general rneetings of the
company (excluding.any shares in the
company held as teasury shares) would
have been able, druing the relevant
period, to require a meeting of each
class of members to be called for the
purpose of deciding whether or not to
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agree to the scheme; and

(b)

no such requfuement was made.

(6)

In this section-

(a) "relevant period" means the

period
beginning one month before the date of
ths Court's order and ending on that
date;

(b)

"relevant sgcurities", in relation to a
company, means shares or' other
securities conferring the right to vote at
general meetings of the comp.any.

Othercircumstanccs o(t
/t\
r- +L^
L-,
^^-^ of
^f a
^ mcrger
(l) In
the case
-^-^^- by.absorption, the
inwhichmcctingof . 961.
mcmbcnofranifcrccscheme need not be approved by the members of the
Court, on the application of the
ff[i#J.T#,::f hansferee company if
iransferee company or of any of its members, makes an'
order declaring that it is satisfied that the three conditions
specified in subsection (2) to (4) have been complied with.

d;

(2)

The first condition is that publication of the
notice of receip of the draft ternis by the Registrar took
place in r"rp."i of that company at least one m6nth before
the date of the first meeting of members, or a specified
class of members, of--

(a) the transferor company;
(b) if there' is more than one transferor
company, any bf them,
convened for the purposes of agreeing to the scheme.

(3)

of
that company were, during the relevant period, at all
The second condition is that the members

reasonable times

able-

(a) to inspect at the registered office of that
company copies

of the merger

documents relating to that company and

the tansferor company or, if there is
more than one transferor company,
each of them; and

(b) on reques! to

obtain copies

of

those
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documents or any part of them free
charge.

of

that(a) one or more members of that company,
(4)

The third condition is

who together held not less than five
percent of the paid-up capital of the
company that conferred the right to
vote at general meetings of the
company (excluding any shares in the
company held as treasury shares) would
have been able, during the relevant
period, to require a meeting of each
class of members to be convened for
the purpose of deciding whether or not
to agree to the scheme; and

(b)

no such requirement was made.

(5) In this section,

"relevant period" means the
period specified in section 954(2).

Division 3-Division of companies
Introductory:
companies and
involvement of
companies in division

962. A

scheme involves a division if, under the
scheme, the undertaking, property and liabilities of the
ao*pany in respect of which a compromise or arrangement
is proposed are to be divided among, and transferred to,
two or more companies each of which is either-

(a)
(b)

an existing public company; or

a new company (whether or not a public
company).

Draft terms of scheme
to be prepared and
adopted in relation to

division.

963. (1) The directors of each company involved in
a division shall prepare and adopt a draft of the proposed
terms of the scheme.
(2) The directors shall include in the draft terms
particulars of at least the following matters:

(a) in respect of the transferor company and
each transferee

(i)
(ii)

company-

its name;
the address of its registered office;
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(iii)

and

whether it is a company limited by
shares or a company limited by
guarantee and having
share
capital;

a

(b)

the share exchange ratio and the amount of
any cash payment;

(c)

the terms relating to the allotment of shares
in a transferee company;

(d)

the date from which the holding of shares
in a transferee company will entitle the
holddrs to participate in profits, and any

special conditions a'ffecting

that

entitlement;
(e)

the date from which the transactions of the
transferor company are to be treated for
accounting purposes as being those of a
transferee company;

(0

any rights or restrictions attaching to shares
transferee
other securities
be allotted under the
company
scheme to the holders of shares or other
securities in the transferor company to
which any special rights or restrictions
the measures proposed
attach,
concerning them;

or

to

in a

or

(e)

the amount of benefit (if any) paid or given
or intended to be paid or given-

(i)

to any ofthe experts referred to in
section 967 (expert's rePort to be

prepared

(ii)

for each

comPany

involved in division); or

to any director of a

company

involved in the division,
and the consideration for the payment
of the benefit.

(3) The directors shall also include in the draft
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terms(a)

particulars of the property and liabilities to
be transferred (to the extent that these
are known to the transferor company)
and their allocation among the
transferee companies;

(b)

provision for the allocation among and
transfer to the transferee companies of
any other property and liabilities that
the transferor company has acquired or
may subsequently acquire; and

(c)

particulars concerning . the allocation to
membets of the transferor company of
shares in the transferee companies and
the criteria on which that allocation is
based.

Draft terms relating to
division to be
published.

964. (1) The directors of each company involved in
the division shall lodge a copy of the draft terms with the
Registrar for registration.
(2) As soon as practicable after receiving from
the company a copy of the draft terms (and in any case not
later than one month before the date of the meeting of the
company convened for the purpose of approving the
scheme), the Registrar shall publish the copy in the
Gazette.
(3) This section is subject to section 977 (power
of Court to exclude certain requirements).

Approval of members
of companies

involved in division.

compromise or arrangement is not
approved by a majority in number,
representing seventy-five percent in value, ofeach class of
members of each of the companies involved in the
division, present and voting either in person or by proxy at

965. (1) The

effective unless it

a meeting.

(2) This section is subject to
975 (circumstances

in

sections 974 and
which meeting of members not

required).
Directors to prepare
explanatory report in
relation to division.

966. (1)

The directors of the transferor company and
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each existing transferee company shall prepare and adopt a

report that complies with subsection (2).
{2)

includes(a)

A report complies with this subsection if it
statement required by section 938
(explanatory statement to be circulated

the

or

made available

to

creditors and

members of company);
(b)

insofar as that statement does not deal with
the following matters, a further

statement(i)

specifying the legal and econornic
grounds for the draft terms and, in
particular, for the share exchange
ratio and for the criteria on which
the allocation to the members of

the transferor company of shares
in the transferee companies was

(ii)
(c)

based; and

specifying any special valuation
difficulties; and

a statement as

(i)

(ii)

to-

whether a report has been made to
any transferee company under
section 370 (restrictions on public
company allotting shares for noncash consideration); and
if so, whether that report has been
lodged with the Registrar for
registration.

(3) This section is subject to section

976
(members of companies involved in division can agree to
dispense with reports, etc).
Experl's report to be
prepared for each
company iuvolved in
division.

967. (1) I'he companies involved in a division may
jointly appoint an expert to prepare on behalf of those
companies a single written report on the draft terms for
presentation to the members of each of those companies.

(2) It the companies involved in the'division
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cannot agree on the appointment of an expert to prepare
such a report, the Court, on the joint application of those
companies, pay appoint on their behalf an expert to
prepare a single written report on the draft terms for
presentation to the members of each of those companies.

(3) If an appointment under subsection (1) or
(2) is not made within a reasonable period, each company
involved in the division shall appoint a separate expert.to
prepare written a report on the draft terms for presentation
to its members.

(4) A

person is eligible to be appointed as an
expert under this section only if the- person-

(a)

is eligible for appointment as a statutory
auditor as provided by section 786
(eligibility for appointment as a
statutory auditor); and

(b)

members

shall-

satisfies the iridependence requirement in
section 979 (experts and valuers:
independence requirement).

(5) In preparing a report for presentation to the
of company involved in a division, the expert

(a)

indicate the method or methods used to
arrive at the share exchange ratio;

(b)

give an opinion as to whether the method or
methods used are reasohable in all the
circumstances of the case;

(c)

indicate the values arrived at using each
such method and (if thete are two or
more methods) give an opinion on the
relative importance attributed to those
methods in arriving at the value decided
on;

(d)

identify any special valuation difficulties
that have arisen;

(e)

state whether

in the expert's opinion the

share exchange ratio is reasonable; and
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(0

in the case of a valuation made by a person
other than the expert (see section 978),
state that it appeared to the expert
reasonable to arrange for it to be so
made or to accept a valuation so made.

(6) The expert or, if there is more than
each of them is

one,

entitled-

(a)

to haye access to all such documents of the
cornpanies involved in the divisioni and

O)

to fequire from the companies' officers all
such information,

t
i

or experts consider necessary for the purposes
of making the report.
as the expert

(7) This section

is subject to

section 976

(members of companies involved in division can agree to
dispense with reports, etc).

Supplementarv 968. (1)
-- the last annual financial
\-/ If
statementto

financial

statement of a
involved in the division relate to a financial year
ending more than seven months before the first meeting of
the company convened for the purposes of approving the
scheme, the directors of the company shall prepare a
supplementary financial statement.

bcprcparcdinretationcol[pany
to division in certain

(2) The directors shall include

in

the

sqpplementary fi nancial statement-

(a)

a balance sheet dealing with the financial
posiiion of the company as at a date not
more than three months before the draft
terms were adopted by the directors;
and

(b) if

the company would be required under
section 652 to prepare a group financial
statement if that date were the last day
financial year-a consolidated
balance sheet dealing with the financial
position
the cornpany and the
undertakings that would be included in
zuch a consolidation.

of a

of

I

I

I
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(3) The requirements of this Act as to

the
balance sheet forming part of a company's annual financial
statement, and the maffers to be included in notes to it,
apply to the balance sheet required for a financial
statement under this section, with such modifications as are
required because of its being prepared otherwise than as at
the last day of a hnancial year.

(4)

Section 665 (directors to approve and sign
financial statement$ applies to the balance sheet required
for a financial statement under this section.

(5) The requirement in this section is subject to
section 976 (members of companies involved in division
can agree to dispense with reports, etc).

Tilll[."il,",,"r,. 969. (!) The members of each company involved in
to the division are, during the relevant peiiod, entitled-

division entitred
inspect certain

documents.

(a) to inspect at the registered office of that
company copies of the relevant
documents relating to that company and

every other company involved
division; and

(b) on request, to

in the

of

obtain copies
those
documents, or any part of them, free of
charge.

(2) For the purpose of subsection (1), the
period(a) beginning one month before the first

relevant period is the

meeting of the members, or a specified
class of members, of the company
convened for the purposes of approving
the scheme; and

(b)

ending on that date.

(3) For the purpose of subsection (2),
relevant documents are as follows:

(a)
(b)
(c)

the draft terms;
the directors' explanatory report;
the expert's report;

the
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(d)

the company's annual financial statements
and reports for the last three financial
years ending on or before the first
meeting of the members, or a specified
class of members, of the company
convened for the purposes of approving
the scheme;

(e) any supplementary financial statement
required by section 968 (supplementary
financial statement to be pr,epared in
relation to division in certain cases).

(a) The requirements relating to the documents
referred to in subsection (3)(b), (c) and (e) are subject to-

(a)

section 976 (members ,of companies
involved in division can agree to
dispense vqith reports, etc); and

(b)

section 977 (power of the Court to exclude
certain requirements in relation to
division).

liO. (l) The directors of the transferor company
ff#ff:fl:::[l,
trunri"-r"orp*y shall reportinvolved in division.

(a) to every meeting of the members, or a
specified class of members, of that
company convened for the purpose of
agreeing to the scheme; and

(b)

to the directors of each existing transferee
company,

any material changes in the property and liabilities of the
transferor company occurring between the date when the
draft terms were adopted and the date of the meeting.

(2) The directors of each existing
company shall in

(a)

transferee

turn-

report those matters to every meeting of the

members,

or a

specified class of

members, of that company convened
for the purpose of agreeing to the
scheme; or
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send a report of those matters to every
member entitled to receive notice of
such a meeting.

(3)

The requirements of this section are subject
to section 976 (members of companies involved in division
can agree to dispense with reports, etc).
Articlesof

transferee 971. The articles of

new transferee company do
not have effect unless they, or a draft of them, have been
division to be
approved by an ordinary resolution of the transferor
:I^T::11v^--^-..
tran$eror
company.

comDanv involved in

a

company.

e72. (l) rhis section applies to securities of the
r:::iff":i::1ffi
transferor company (other than shares) to which special
speciar righrs attacnea

(division).

rights are attached.

(2) lt a person holds securities to which

this
section applies otherwise than as a member or creditor of
the company, the scheme is invalid to the extent that it
does not provide that the person is entitled to receive rights
in a transferee company of equivalent value.
(3) Subsection (2) does not apply
(a)

if--

the holder of the securities has

agreed

otherwise;

(b)

that holder is, or under the scheme is to be,
entitled to have the securities purchased
by a transferee company on such terms
as the Court considers reasonable; or

(c)

the Court has, on the application of

the

holder of the securities or the fansferor
company or the transferee company,
made an order validating the scheme.
Alrotmentorsharesto g73. A scheme is void to the extent that it provides
transferorcompany
, :
for shares in a transferee company to be allotted to the
prohibited' transferor company (or its nominee) in respect of shares in
the transferor company held by it (or its nominee).

i;l;;;;.t;;;i'

in respect
;ff"TTrffi',$ ^ 974. (1) This section applies to a division
of the
securities
or
other
of
which
all
of
the
shares
-;;;;i;;,r".o.
::.T1i11-,1"^:''"din
dlvlston ls not

'"qui,"a-

tlansferor company conferring the right to vot6 at general
meetings ofthe company are held by or on behalf of one or\

t932

The Companies Bill, 20 I 4

more existing .transferee companies.

(2) The transferor company or a

transferee

company, or of a member of the transferor company or a
transferee company, may make an application for an order
under subsection (3).

(3) A scheme to which this section applies does
not need to be approved by a meeting of the members, or a
specified class of members, of the transferor company if,
on the hearing of an application made under subsection (2),
the Court makes an order declaring that it is satisfied that
the four conditions set out in subsections (4) to (7) have
been complied with.
(a) The first condition is that publication of
notice of receipt of the draft terms by the Registrar took
place in respect of all the companies involved in the
division at least one month before the date of the Court's
order.

(5)

The second condition is that the members

every company involved

of

in the division cbuld, at all

periodinspect at the registered office of their
company copies of the relevant

reasonable times during the relevant

(a)

documents relating to each company
involved in the division; and

request, obtain copies' of those
documents, or any part of them, free of

(b) on

charge.

thal(a) one or more members of the transferor
(6)

The third condition is

company, who together held not less
than five percent of the paid-up capital
of the company (excluding any shares
in the company held by or on behalf of
thq State or in agency of the State)
could, during the relevant period, have
required a meeting of each class of
members to be convened for the
purpose of deciding whether or not to
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agree to the scheme; and

(b)

no such requirement was made.

(7) The fourth condition is that the directors of
the transferor company have sent-

(a) to every member who would have been
entitled to receive notice of a meeting
agree to the scheme (had such a
meeting been called); and

to

(b)

to the directors of every existing transferee
company,

a report of any

material change in the property and
liabilities of the transferor company between the date when
the terms were adopted by the directors and the date one
month before the date of the Court's order.

(7)

In this section-

(a) "relevant documents" means the documents
listed in section 969(3);
.
(b) "relevant period" means the period
specified in section 969(2).

975. (l) In the case of a division, thq scheme does
or not need to be approved by the members of a transferee

Other exceptions:
circumstances in
which meeting

ffirl'fi;:i:1,1,,:Tcompany if the Court, onlhe application_of th9 company or
in reiation to division. any of its memberS, makes air order declaring that it is
satisfied that the three conditions specified in subsection
(2) to (4) have'been complied with in relation to the
company.

(2) The first condition is that publication of
.

notice of receipt of the draft terms by the Registrar took
place in respect of that company at least one month befor6
the date of the first meeting of members of the tansferor
company convened for the purposes of agreeing to the
scheme.

(3)

Thg second condition is that the menrbbrs of.
that company could, at all reasonable times during the
relevant period-

(a)

inspect at the registered office

of

that
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company copies

of the

relevant

documents relating to that company and
every other company involved in the
division; and

(b) on

request, obtain copies of those
documents, or any part of them, free of
charge.

(a)

that(a) one or more members of that company,
The third condition is

who together held not less than five
percent of the paid-up capital of the
company that conferred the right to
vote at general meetings of the
company (excluding any shares in the
company held by or on behalf of the
State or an agency of the State) could,
during the relevant period, have
required a meeting of each class of
members to be convened for the
pwpose of deciding whether or not to
agree to the scheme; and

(b)

no such requirement was made.

(5) The first and second conditions are subject
to secti6n 977 (power of the Court to exclude certain
requirements in the case of division.).

(6)

In this section-

(a)

"relevant documents" means the documents
specified in section 969(3);

(b) "relevant period"

means

the

period

specified in section 969(2).
Members

of

companresrnvorveorn
division can agree to
with reports,

3I:"""

976, (l) If all members holding shares in, and all

porsolls holding other securities of, the companies involved
in the division (being shares or securities that confer a right
to vote in general meetings of the company concerned) so
agree, the requirements specified in subsection (2) do not
apply.

(2) The requirements that may be dispensed
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are-

the requirements

of--

section 966 (directors to prepare
explanatory report in relation .to
division);
sectiop 967 (expert's report to be

(i)

(ii)

for

each company
involved in division);
(supplementary
section
financial statement to be prepared
in relation to division in certain

prepared

968

(iii)

(iv)

cases); and

.section 970 (report on material
changes in assets
company involved

of

in

transferor
division);

and

(b)

the requirements,of section 969 (members
of companies involved in division
entitled to inspect certain documents)
so far as they relate to any document
referred to in paragraph (aXD, (ii) or
(iii).

(3)

For the purposes of this

(a)

the members, or holders of other securities,
of a company; and

(b)

whether shares or other securities carry a
right to vote in general meetings of the

section-

company,
are determined as at the date of the application to the Court

under section 940 (Court order sanetioning scheme of
arrangement).
Po*er of thc Court to
exclude ccrtain

rtquircments in thc
casc of division.

977. (l) In the case of a division,

order, direct

the Court may, by

that-

(a)

in relation to any company involved in the
division, the requirements

(D

of--

section 964 (drafr.terms of division
to bepublished); and
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section 969 (members of

(ii)

in division
to inspect certain

companies involved

entitled'

documents),
do not apply; and

(b) in

to an gxisting transferee
company-section 975 (other
exceptions: circumstances in which
meeting of members of transferee
relation

company not required in relation to
division) has effect with the omission
of the first and second conditions
specified in that section,

if the Court is satisfied

that the three conditions specified

in subsections (2) to (4) will be fulfilied in relation to that
company.

(2) The first condition is that the members of
that company will have received, or will have been able to
obtain free of charge, copies of the relevant documents-

,

(a) " in time to examine them before the date of
the first meeting of the members, br a
specified class of members, of that
company convened for the purposes of
agreeing to the scheme; or

(b) in the

case of arl existing transferee
company if, in the circumstances
described in section 975, no meeting is
,held, in time to require a meeting as

'

referred

to in

subsection

(4) of

that

section.

(3) The second condition is that the creditors of
that company will have received,.or could have obtained,
free of charpe copies of the draft terms in time to examine
them-

(a)

before the date of the first meeting of the

members, or a specified class of
members, of the campaqy convened for
the purposes of agreeing to the scheme;
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or

(b) in the

circumstances referred to in
subsection (2Xb), at the same time as
the members of the company.

(4) The third condition is that the members or
creditors of the transferor corapany, or any transferee
company, would be prejudiced by making the order
concerned.

(5) In this section, "relevant

documents" means
the documents specified in section 969(3).

Division 4-Supplem entary provisions
Expert's report:
valuation by another
person.

978. (1) Ifit

(a) a

appears to an expert

that-

valuation is reasonably necessary to
enable the expert's report to be
prepared; and

(b)

that it is reasonable for such a valuation, or
part of it, to be made by (or for the
expert to accept a valuation made by)
another person who-

(i)

appears

to the expert to have the

requisite knowledge
experience
or that part

(ii)

and

to make the valuation
ofit; and

satisfies the independence
requirement in section 979
(experts and valuers: independence
requirernent),

the expert may arrange for, or acceDt,, such a valuation,
together with a report that will enable the expert's report to
be prepared under section 952 or 967.

(2) If a valuation

is made by a person other than

the expert, the expert shall state that fact in the'expert's
report and shall also-

(a)

state the other person's name and what
knowledge and experience that person
has to make the valuation; and

I
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(b)

describe so much of the undertaking,
property and liabilities as was valued
by the orher person, and the method
used to value them, and specifli the date
of the valuation.

Experts and valuers:
independence

requirement.

979. (1) A Berson satisfies the independence
requirement for the purposes of section 952 or 967
(expert's report to be prepared for company) or section 978
(valuation by another person) only if--

(a)

the person is

hot-

(i)

an officer or employee of any of
the companies involved in the

(iD

a partner or employee of such a
person; or a partnership of which

scheme; or

such a person is a partner;

(b)

the person is

(i)

not-

an officer or employee of an
associated undertaking of any of

the companies concerned in

(ii)

the

scheme; or

a partner or employee of sueh a
person, or a partnership of which
such a person is a partner; and

(c)

there does not exist between-

(i)
(ii)

the person or an associate of the
person; and

any of the companies involved in
scheme or arL associated
undertaking of such a company,

the

a connection of any such description as may be specified
by regulations (if any) made for the purposes of this
section.

(2) An auditor of a company is not an officer or
employee of the company for the purpose of subsection
(

1).

(3)

For the purposes of this

section-
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the "companies involved in the scheme"
means each transferor and existing
transferee company;

(b)

"associated undertaking",
company, means-

(i)
(ii)

in relation to

a

a parent undertaking or subsidiary
undertaking of the company; or

a

subsidiary undertaking

parent undertaking of

of

a

the

company; and

(c)

"associate" has the meanings given by
subsections ( ) to (7).

(4) In relation to a natural

person, "associate"

means-

(a)

that person's spouse or civil partner or
minor child or step-child;

(b)

any body corporate of which that person is
a director; and

(c)

any employee or partner of that person.

(5) In relation to a body

corporate, "associate"

means-

person

(a)

any body corporate of which that body is a
director;

0)

any body corporate within the same group
as that body; and

(c)

any employee or partner of that body or of
any body corporate in the same group.

(6) In relation to a partnership tha't is a legal
under the law by which it is governed, "associate"

means-

(a) any body corporate of which that
partnership is a director;

(b) any employee of or

partner

in

that

partnership; and

(c)

any person who is an associate of a parbrer
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in that partnership.

(7)

In relation to a partnership that is not a legal
person under the law by which it is governed, "associate"
means any person who is an associate of any of the
partners.

(8) In applying

this section to a limited liability
partnership, "trnember" is to be substituted for "director".
Polver of the Court to
convene meeting oi
members or crcditors

980. (l)

The Court may order a meeting

of-

(a) the members of an existing transferee

of existing transferee

company, or a specified class of them;
or

company.

(!) the creditors of an existing

transferee
company, or a specified class of them,

to be convened in such manner as the Court directs.

(2) An application for such an order may be

made

by(a) the company concerned;
(b) a member or creditor of that company; or
(c) if that company is under administrationthe administrator.

Court to fix date for
transfer of
undertaking etc of
trantsferor company.

981. (1) lf the Court
arrangement, it shall-

(a)

sanctions the compromise or

in the order sanctioning the compromise or
arrangement; or

(b)

in a subsequent order made under section
941 (powers of the Court to facilitate
reconstruction or amalgamation),

fix a date on which the transfer or transfers to the
transferee company or transferee companies of the
undertaking, property and liahilities of the transferor
company is , or are, to take place.

(2) If the order provides for the dissolution of
the transferor company, the Court shall fix the same date
for the dissolution.
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(3) If the transferor company needs to

take

to ensure that the undertaking, property and liabilities
are fully transferred, the Court shall fix a date, not later
than six months after the date fixed under subsection (1),
by which those steps are to be taken.
steps

(4) In that case, the Court may postpone the
dissolution of the transferor company until that date.
(5) The Court may

postpone, or may further
postpone, the date fixed under subsection (3) if it is
satisfied that the steps referred to cannot be completed by
the date, the latest date, fixed under that subsection.
Liabitity of transferee
companies for each
other's defaults.

982. (1) In the case of a division, each transferee
company is jointly and severally liable for any liability
transferred to any other transferee company under the
scheme to the extent that the other company has failed to
satisfu that liability. This subsection is subject to
subsections (2) and (3).
(2) If a majority in number representing
seventy-five percent in value of the creditors, or a specified
class of creditors, of the transferor cornpany, present and
voting either in person or by proxy at a meeting convened
for the purposes of agreeing to the scheme, so agree,
subsection (1) does not apply in relation to the iiabilities
owed to the creditors or that class of creditors.
(3) A transferee company is not liable under
this 'section for an amount greater than the net value
transferred to it under the scheme.

(4) For the purpose subsection (3), the "net
value transferred" is the value at the time of the transfer of
the property transferred to it under th'3 scheme less the
amount at that date of the liabilities so transferred.
PART )OOiliI-COMPANMS NOT FORMED UNDER TTIIS ACT
Companies not
formed under
companies Iegislation
can be registered
under this Act.

983. (1) This section applies to companies formed
(whether before or after the commencement of this Part)-

(a)

under an Act.of Parliarnent other than this
Act or a former law relating to
companies; or
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(b)

that is otherwise duly constituted according
to law.

(2) A company to which this section applies
may be registered under this Act on making an application
to do so.
(3)

Subject to subsections (4) and (5), such a
company may be registered as-

(a)
(b)
(c)

an unlimited company;
a company limited by shares; or
a company

limited by guarantee.

(4) A company having the liability of

its

members limited by an Act of Parliament-

(a)

may not be registered under this section
unless it is a joint stock company; and

(b)

may not be registered under this section as
an unlimited company or a company
limited by guarantee.

(5) A company that is not a joint

stock

company may not be registered under this section as
company limited by shares.

a

(6) The registration of a company under this
section is not invalidated only because the registration is
for the purpose of liquidating the company.
(7) For the purposes of this section,'Joint stock
company" means a company-

(a)

having

(b)

formed on the principle of having for its
members the holders of those shares or

permanent paid-up or nominal
share capital of fixed amount divided
into shares, also of fixed amount, or
held and transferable as stock, or
divided and held partly in one way and
partly in the other; and

a

that stock, and no other persons.

(8)

When registered with limited liability under
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this Act, a joint stock company is a company limited by
shares.
Regulations providing
for registration of
companies to which
section 983 applies.

. 984. The regulations may provide for(a) the registration of the companies to which
section 983 applies; and

(b) the

application

of this Act to

those

companies.
hovisions of this Act
may be applied to
unregistered
companies.

985. (1) This section

applies to bodies corporate
incorporated in and having a principal place of business in
the Kenya, other than-

(a)

bodies incorporated by, or registered under,
a public general Act of Parliament;

(b)

bodies not formed for the purpose of
carrying on a business that has for its
object the acquisition of gain by the
body or its individual members;

(c)

bodies for the time being exempted from

this section by order made by

the

Cabinet Secretary; and

(d)

open-endedinvestmentcompanies.

(2)

The regulations may

(a)

for specified provisions of this Act to apply
to all, or any specified description of,
the bodies to which this section applies;

provide-

and

(b)

that those provisions apply subject to any
specified limitations and with such
modifications (if any) as may be
specified.

(3) This section does not repeal or revoke in
whole or in part an enactment or other flocument that

constitutes or regulates a body in relation to which
provisions of this Act are applied by regulations made for
the purposes of this sectioh, but, in relation to such a body,
the operation of the enactment or document is suspended in
so far as it is inconsistent with any of those provisions as
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applied to that body.

(a) In this section oospecified"

means specified

in the regulations.'
Applicationorthis.-_ 986. This Part applies to companies registered but
:;ilffif'n"*"t'n*rrot formed ;;r any of the former laws rerating to
companies in the same manner as it applies to companieq
registered under section 983 (companies not formed under
companies legislation can be registered under this Act).
PART )OO(YII-FOREIGN COMPANIES

Division l-Introductory provisions
Interpretation:

XXXVII.

Part

987. In thiS paft_
"officer", in relation to a registered foreign cornpany,
includes a local representative of the company;

"prescribed" means prescribed

by the foreign

""T#:::"T"H

company,, means a foreign
company registered in accordance with the Part.

I

Xffi#'n1rol,"u,.ron, .988.. !l) A foreign company shall
business in Kenya. business in Kenya unless-

(a)
I

I

not carry

on

it is registered under this Part; or

,t, it has applied to be so registered and the
*i;:
#fi["'il: ffi " l"i,:ffi ,$""[,
purposes of this section.

(2) For the purposes of subsection (1), carrying
on business in Kenya includes (but is not limited

to)-

(a)
(b)

offering debentures in Kenya; or
being a guarantor for debentures
offered,in Kenya.
(3) If a foreign company carries on business in
Kenya in contravention of subsectibn (l), the company,

H:::$#Jrij:[i}iH.J#r]".il"':'1:3?;:ffi

:
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(4) If, after a foreign company or an officer of
the company is convicted of an offence under subsection
(3), the company continues to carry on business in Kenya
in contravention of subsection (1), the company, and ea6h
officer of the company who is in default, eommit a further
offence on each day on which the contravention continues
and on conviction are each liable to a fine not exceeding
five hundred thousand shillings for each such offence.
(5) If a foreign company has applied to be
registered under section 989 and the application has not
been dealt with within the period prescribed for the
purposes of subsection (1)(b), the company is taken to be
registered under this Part as a foreign company and
accordingly is entitled to be issued with a certificate of
registration as such a company.
Division 2-Procedure for registration of foreign companies

Applicationror 989. (1) Subject to this Part, a foreign company that
registration of foreign
colpuni".. "

wishes to be registered as a foreign company shall lodge
with the Registrar an application that is in accordance with
this Division.

(2) If the application-

(a)

contains the information prescribed by the
regulations for the. purposes of this
section;

(b) is accompanied

by the prescribed fee (if
any) and the required documents; and

(c)

complies with the requirements of this Part
with respect to the company's name
and the appointment of a local
representative,

the Registrar shall approve the application and register the
company by entering its name and other particulars in the
Foreign Companies Register.
(3) The documents required to accompany the
application are_-

(a)

a certified copy of a current certificate of
the foreign company's incorporation or
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registration in its place of origin, or a
document of similar effect;

(b)
(c)

a certified copy of its constitution;

(d)

if that list includes directors

a list containing the names of its directors
and their personal details;

(i)
(ii)

who-

reside in Kenya; and
are members of a local board of
directors

a memorandum that is duly executed
by or on behalf sf the foreign company
and states the powers of those

I

to

each existing charge on
property of the foreign company that
would be a registrable charge if the
foreign company were a company
formed and registered under this Act,
the documents that would be required
to be lodged for registration with the
Registrar under Part XXXI (Registrar
of Companies and registration of

relation

company documents); and

(0

notice of the address

(i)

of--

if it has in its place of origin a
registered office for the purpose
of a law there in

(ii)

force-that

office; or

otherwise-its principal place of
business in its place of origin; and

(g)

notice of the address of its registered office
under section 997 (foreign company to
have registered office).

(a) On registering a foreign company
shall-

under

subsection (2), the Registrar

(a)

1

l

directors; and

(e) in

i

allocate a unique identifying number to the

{
l

I
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company.

(b)

to the company a certificate of
registration that complies with

issue

subsection (5).

(s)
this subsection
(a)

A certificate of

registration cornplies with

if it statesthe name of the company and its unique
identifying number and the fact that the
company is registered under this Act as
a foreign company;

(b)

the date of its registration as a foreign
company and the date of its
incorporation in its place of origin; and

(c)

such other particulars (if any) as
prescribed by the regulations for

are

the

purposes of this section.

(6) The Registrar shall sign the certificate and
authenticate it certificate with the Registrar's official seal.
(7) The certificate is conclusive

evidence that
the requirements of this Act relating to the registration of
foreign companies have been complied with and that the
company is duly registered as a foreign company under
this Act.
Requirements with
resp€ct to naqes of
foreign companies.

990. (l) In its application under section 989, a
foreign company shall include particulars of the name
under which it seeks to carry on business in Kenya.

be-

(2)

The name of such a company can

(a)

the name of the company name under the
law of the country or territory in which
it is incorporated; or

(b)

an alternative narne specified in accordance
with section 991 (foreign company can
be registered under alternative name
under which it will carry on business in

Kenya).

(3) In

any other case, the following provisions
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of Part V (relating to a company's name) apply in relation
to the registration of the name of a foreign company:

(a)
(b)

section 49 (prohibited names);

(c)

section 51 (applicant to seek views of
specified public officer or body if

section 50 (name suggesting connection
with the State or local or public
authority);

regulations so require);

(d)

section 56 (inappropriate use of indications
of company type or legal form);

(e)

section 57 (name not to be the same
another in the index);

(0

section 58 (power to direct change of name
in case of similarity to existing name);

(g)

regulations having effect for the purpose of
section 59 (power to make regulations
for purposes ofsections 57 and 58);

(h)

section 60 (power of Cabinet Secretary to
direct company to change its narne
because misleading information was
'company's

as

give for purposes of

registration);

(i)

section 61 (power of Cabinet Secretary to
direct change of name because name

gives misleading indication

of

company's activities).

(4) Regulations having effect for the purpose of
section 52 (regulations may permit or prohibit the use of
certain characters, signs or symbols) apply in respect of all
foreign companies.
(5) A reference in the provisions referred to in
subsection (3) or (4) to a change of name include a
reference to registration of a different name under section
99t.
Foreigncompanvcan
be registered under

99f.

(1)

A

foreign company that wishes

to

be
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lfi:liil";,ilfi:"n&'registered under this Part may, at any time, lodge with the
busiuess in Kenya. Registrar for registration a statement specifying a niune,
other than its corporate name, under which it proposes to
carry 0n business in Kenya.

(2) A foreign company that has registered an
alternative name may at any time, lodge with the Registrar
for registration, a statement specifying a different name
under which it proposes to carry on business in Kenya,
which may be its corporate name or a further alternative,
in substitution for the name previously registered.
(3) If a foreign company is registered with an
alternative name as provided by this section, that name is
for all purposes of the law applying in Kenya the corporate
name of the company.

(4)

Subsection (3) does not-

(a)

affect the references

in this section or

section 990 to the company's corporate
name;

(b)

affect any rights

or

obligation

of

the

company; or

(c)

render defective any legal proceedings
brought by or against the company.

(5) Any legal proceedings that might have been
continued or commenced against the company by its
corporate name, or any name previously registered under
this section, may be continued or commenced against it by
its name for the time being so registered.
Registrar to issue

cedficate of
registration on change
of name of registered
foreign company.

992. (1) On registering a change in a

registered
foreign company's name, the Registrar shall issue to the
company a certificate, under the Registrar's common seal

in the prescribed form, certifying the company't
registration with that name.
and

(2) A certificate under subsection (l)

is

conclusive evidence of the matters stated in it.

Division 3-Local \representatives of foreign cornpanies
Foreigncompanv 993. (1)
may not register a foreign
-- c
\ - / The Registrar
required to have local

1950
representative.
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company under this Part unless the company has at least
one local representative in relation to whom the foreign
company has complied with the prescribed requirements of
the foreign companies regulations relating to local
representatives of foreign companies.

(2)

rf-

(a)

as a result

(b)

the company carries on business, or has
place of business, in Kenya,

of a person having

ceased on a

particular day to be a local
representative of the foreign company,
a registered foreign company has no
local representative; and

a

the company shall, within twenty-one days after that day,
appoint another person as a local representative.
(3) If a registered foreign company fails to
comply with subsection (2), the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) It

after a registered foreign company or an
officer of the company is convicted of an offence under
subsection (3), the company continues to carry on business
in Kenya without having a local representative, the
company, and each officer of the company who is in
default, commit a further on each day on which the
contravention continues and on conviction are each liable
to a fine not exceeding fifty thousand shillings for each
such offence.

(5) On becoming aware that a registered
foreign company has carried on business in Kenya for
more than twenty-one days, and is continuing to carry on
that business, without having a Jocal representative, the
Registrar shall take steps to strike the company's name
from the Foreign Companies Register in accordance with
section 1006.
Appointnent and
termination

of

appointnent oflocal
repr.esentative.

994. (1) Within

one month after a registered foreign
company has appointed a person as a local representative
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of the company in Kenya, the company shall lodge with
the Registrar for registration a notice of the appointment,
which must specifu the person's name and residential
address and such other particulars (if any) as are
prescribed for the purposes of this section.

(2) Subsection (l) does not apply to the
of a person as a local representative of a
registered foreign company if particulars of that
appointment

appointment are contained in the company's application
for registration under this Part.

(3) Within

one month after a person who is a
local representative of a registered foreign company has
died, resigned or otherwise ceased to hold office as such,
the company shall lodge'with the Registrar for registration
a notice to the effect that the person has ceased to be a
local representative of the company in Kenya.

(4) Within one month after a

local
representative of a registered foreign company has
changed his or her residential address in Kenya, the
company shall lodge with the Registrar for registration a
ndtice giving details of the change.

(5) If a

registered foreign company fails to
comply with subsection (1), (3) or (4), the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings.

(6) If, after a foreign company or an officer of
the company is convicted of an offence under Subsection
(5), the company fails to lodge the required notice with the
Registrar, ihe company, and each officer of the company
who is in default, commit a further on each day on which
the contravention continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.
Liability oflocal
representative.

995. (1) A local

representative

of a

registered

foreign company-

(a) is answerable for the doing of all acts,
matters and things that the company is
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required by or under this Act to do; and

(b)

is personally liable to a penalty imposed on
the company for a contravention of, or
failure to comply with, this Act if the
Court hearing the matter is satisfied
that the local representative should be
so liable.

(2) if

a registered foreign company has two or
more local representatives, those representatives are jointly
and severally-

(a)

answerable for the doing of all acts and
things that the company is required by
or under this Act to do; and

(b)

personally liable to a penalty imposed on
the company for a contravention of, or
failure to comply with, this Act if the
Court hearing the matter is satisfied
that they should be so liable.

(3) If, in relation to a registered foreign
company that has two or more local representatives, the
responsibility for doing an act or thing that the company is
.required by or under this Act to do is discharged by one
those representatives, it is taken to have been also
discharged by the other or others ofthose representatives.
Division 4-Regulation of registered foreign companies carrying
on business in Kenya
Particularsorplacesor

996, (l) A

registered foreign company shall nc
registered roreign carry on business at a place in Kenya unless the company
::Tffii"ji'.fi*",. has lodged with the Registrar for registration a notice
containing the prescribed particulars of that place.
businesses

of

(2\ A

registered foreign company does not
contravene subsection (1) in respect of a place of business
if particulars'of the place of business were included in the
company's application for registration.

(3) Within twenty-one days after closing a
place of business in Kenya, a registered foreign company
shall lodge with the Registrar fcr registration a notice
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containing the prescribed particulars of the closure.

(4) A registered foreign company that does not
carry on business at a place of business of the company for
a continuous period of six months is taken to have closed
it.
(5) If a registered foreign company fails to
comply with subsection (1) or (3), the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.
(6) It after a registered foreign company or an
officer of the company is convicted of an offence under
subsection (5), the company continues to fail to lodge the
requisite notice with the Registrar for registration, the
company, and each officer of the company who is in
default, commit a further orl each day on which the
contravention continues and on conviction are bach liable
to a fine not exceeding fifty thousand shillings for each
such offence.
Registered foreign
company to have
registered office.

997. (1) A registered foreign company shall
establish and maintain a registered office in Kenya to
which all eommunications and notices may be dddressed.

(2)

The company shall ensure-

(a)

that its registered office is kept open on
each business day from at least 10 a.m.
to 12 noon and from at least 2 p.m. to 4
p.m; and

(b)

that a local representative of the company
is present at all times when the office is
open.

(3) The company shall lodge with the Registrar
for registration a notice of the hours between 9 a.m. and 5
p.m. on each business day during which the body's
registered office in Kenya is kept open.
(4) The company shall, within seven days after
rnakicg a change in the location of its registered office in
Kenya, lodge with the Registrar for registration a notice of
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the change and of the new address of that office.

(5) The cornpany shall, within seven days after
making a change to the hours during which its registered
office in Kenya is kept open, lodge with the Registrar for
registration a notice of the change.
(6) If a registered foreign company fails to
comply with a requirement of this section, the company
and each officer of the company who is in default, commit
an offence and on conviction are each liable to a hne not
exceeding two hundred thousand shillings.
(7) If, after a registered foreign company

or any
of its officers is convicted of an offence under subsection
(6), the company continues to fail to comply with the
relevant requirement, the comp.any, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on conviction
are each liable to a fine not exceeding tweniy thousand
shillings for each such.offence.
Registeredroreign 998. (1) A registered foreign company shall paint or
comDanv to disnlav its

n"'"io,irn".uni affix and keep painted or affixed, in a conspicuous position
nlacesorbusiness'
and in letters easily legible, on the outside of every office
and place (including its registered office) that is in Kenya,
at lrrhich its business is can'ied on and that is open and

public(a) its name and the name of its place of

accessible to the

origin;

(b)

if the liability of its members is limited and
the last word of its name is neither the
word ool-imited" nor the abbreviation
'Ltd."-notice of the fact that the
liability of its members is limited; and

(c) in the case of its registered

office-the

expression "Registered Offi ce".

(2)

It a registered foreign company fails to

comply with subsection (1), the compatry and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceedin! one
hundred thousand shillings.
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(3) It after a foreign company or any of its
officers is convicted of an offence under subsection (2),
the company continues to fail to comply with a
requirement of subsection (l), the company, and each
officer of the company who is in default, conrnit a further.
offence on each day on which the failure continues and on
conviction are each liable to a fine not exceeding ten
thousand shillings for each such offence.
Registered foreign

company to state its
name and other
information in
documents and
ommunications
relating to its business
in Kenya.

999. (1) A registered foreign company shall(a) state its name and other specified
information in prescribed classes of
documents and cofirmunications
relating to its business in Kenya; and

(b)

provide prescribed information on request
to those with whom it deals in the
course of carrying on its business in
Kenya.

(2) If a registered foreign cornpany fails to
comply with subsection (1), the company and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.
Rdgistered foreign

company to give
notice of certain
changes relating to its
constitution, directors
and business in
",enya.

1000.

(l)

A registered foreign company shall, within

one month after a change occurs

in-

(a) its constitution or any other document
lodged in relation to the company;

(b) its directors;
(c) the powers of any directors

who reside in

Kenya and members of a Kenyan board of
directors of the company; or

(e) a

local

or

local

of a

local

representative

representatives;

(0

the

rurme

or

address

representative; or

(d)

the location

(i) if it

of--

has

in its place of origin a

I
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registered office for the purposes of a

law (other than this Act) that is in
force there-{hat office; or

(ii) otherwise-its principal place of
business in its place of origin;

lodge with the Registrar for registration a notice of
particulars of the change, together with such documents (if
any) as are prescribed by the regulations for the purposes
of this section.

(2) The Registrar ffiay, in

special
circumstances, extend the period within which a notice or
document under subsection (1) is required to be lodged.

(3) If a

registered foreign company fails to
lodge with the Registrar a notice of a change of the kind
referred to in subsection (1), the company and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(4) If, after a registered tbreign

company or any

of its officers is convicted of an offence under subsection
(3), the company continues to fail to lodge with the
Registrar a notice of a change of the kind referred to in
subsection (1)), the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on conviction

are each liable to a fjr,e not exceeding twenty thousand
shillings for each such otfence.
Copies of registered

forcign compan;'s
financial statements
and other documents
to be loCged rvith
Registrar.

100I.(1)

to this section, a registered foreign
company shall, at least once in every calendar year and at
intervals of not more than fifteen months, lodge a copy of
its financial statement made up to the end of its last
Sub_iect

financial year.

in such form and containing such

particulars, and including copies of such documents, as the
company is required to prepare by the law for the time
being applicable to that company in its place of origin,
together with a statement in writing, supported by a
statutory declaration, verifying that the copies are true
ccpies of the documents so required.
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(2)

The Registrar may extend the period within
which subsection (1) requires a financial statement or other
document to be lodged.

(3)

The Registrar may, if of the opinion that the
financial statement and the other documents referred to in
subsection (1) do not adequately and acrurately disclose
the company's financial position, require the company to
lodge with the Registrar within such period, and in such
form, as may be prescribed for the purpcse of this
subsection such documents as will fully disciose that
position.

(4) Subsection (3) does not authorise

the

Registrar to require a document to contain any information
that the company would not be required to provide if it
were a public company incorporated under this Act.

(5) A registered foreign company shall
with the requirements of such

eornply

a notice.

(6) If a registered foreign company is not
required by the law of the place of its incorporation or
formation to prepare a financial statement, the company
shall prepare and lodge a financial statement, within such
period, in such form and containing such particulars and
including such documents as the company would have
been required to prepare if the company were a public
company incorporated under this Act.
(7) The Cabinet Secretary nzy, by notice
published in the Gazette notice, declare that this section
does not apply to specified registered foreign companies.
(8)

Subsections (1) to (6) do not apply to a
registered foreign company in respect of which a notice
under subsection (7) has effect.

(9) The Cabinet Secretary ffi&y, by notice
published in the Gazette, revoke a notice made under

subsection (7), and if the Cabinet Secretary does so, the
registered foreign company concerned beiomes subject to
subsections (l) to (6) from the date of the notice of
revocation or from such later date as my be specified in
that notice.
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(10)If a registered foreign company fails to
comply with a subsection (5) or (6), the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding one million shillings.
(1l)If,

after a registered foreign company or an

officer of the company is convicted of an offence under
subsection (10), the company continues to fail to comply
with the requirement specified in subsection (5) or (6), the
company, and each officer of the company who is in
default, commit a further on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding one hundred thousand shillings for each such
offence.

(l).The foreign companies regulations may
[!;,|ll1l'ir"n",r".
1902:
o"ii K"ny- p'op"fty provide for the registration of specified charges over
of foreign companv'

property in Kenya of a registered foreign company.

(2)
(a)

Those regulations may provide

for-

the circumstances in which property is to
be regarded, as being, or not being, in
Kenya or in a particular part of Kenya;

(b) the

by a

registered foreign
keeping
company of records and registers about
specified charges and their inspection;

(c)

the consequences of failing to register

a

charge in accordance with this Act; and

(d)

the circumstances in which a registered
foreign company ceases to be subject to
this Act.

(3) The foreign companies regulations may for
this purpose apply, with or without modifications, any of
the provisions of Part )OOil (Compar-ry charges).
(a) The foreign companies regulations may
modiff any reference in an enactment to Part XXXII, or to
a particular provision of that Part, so as to include a
reference to those regulations or to a specified provision
those regulaitions.

of
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company to lodge
certain retums with
Registrar.
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1003. (1) A registered foreign company shall, as and
when required to do so by the Registrar, provide the
Registrar with such returns, containing such information,
relating to the company as the Registrar may reasonably
require.

(2) If a

registered foreign company fails to
comply with subsection (1), the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(3) if, after a registered foreign company or an
officer of the company is convicted of an offence under
subsection (2), the company continues to fail to provide
the"Registfar with a particular return to which subsection
(1) applies, the company, and each officer of the company
who is in default, commit a further on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.
Natural person's
residential address to
be protected from

disclosure.

1004. If a provision of this Part, or of the foreign
companies regulations, requires a registered foreign
company to registg particulars of a iratural person's usual
residential address, the provision is required to include
provisions that safeguard that address from disclosure.

Division S-Circumstances in which name of registered foreign
company can be struck off or restored to Register of Foreign
Companies

former clause 1005 with the following new clause:
reprcsentative 1005. (1) Within one rnonth after a registered foreign
of reglstered foreign
companytonotiff company has ceased t0 carry on business in Kenya, each
person who, on the day when the company's busiqess in
Y^f:-::T::ll
events
allectlnc
-- tne
;";;",. " - Kenya ceased, was a local representative of the company
the local representative of the company in Kenya shall
lodge with the Registrar for registration a -notice of thdt

Replace
rncal

fact.

(2) Within

one month after a registered foreign
company haS been dissolved or deregistered in its place of
origin, each person who was, on the day when the
company was dissolved or deregistercd in its place of
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origin, a local representative of the company in Kenya
shall lodge with the Registrar for registration a notice of
that fact.

(3) As soon as practicable after receiving

a

notice under subsection (1) or (2), the Registrar shall strike

the foreign company's name off the Foreign Companies
Register.

(4) If a foreign company's name is struck off
the register under subsection (3), the company ceases to be
registered under this Part.

(5) If

a registered foreign company is placed in

liquidation in its place of

(a)

origin-

each person who, on the day when the
liquidation proceedings began, was a
local representative of the company in
Kenya shall, within one month after

that day (or within that period as
extended by the Registrar in special
circumstances),

lodge with

the

Registrar for registration-

(i)
(ii)

notice of that fact; and

when a liquidator is appointed,
notice of the appointment; and

(b) the Court shall, on application by

the
person who is the liquidator for the
company in its place of origin, or by the
Registrar, appoint a liquidator of the
company in respect of its property in
Kenya.

(6) A liquidator
subsection

(5)(b)-

(a)

appointed by the Court under

shall, before distributing the company's
property in Kenya, by advertisement in
a daily newspap.er circulating genera[y
in each country or territory. where the
foreign company carried on business at
any time during the six years before the
liquidation, invite all creditors*to make
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their claims against the company within

a

reasonable

time before

the

distribution is made;

(b)

may not, without obtaining an order of the

Court, pay out a creditor of the
company to the exclusion of another
creditor of the foreign company; and

(c)

shall, unless the Court otherwise orders,
recover and realise the property of the
company in Kenya and pay the net
amount so recovered and realised to the
liquidator appointed in respect of the
company in its place of origin.

(7) If a'registered foreign company

has been
liquidated so far as its property in Kenya is concerned and
no liquidator has been appointed in respect of the company
in its place of origin, the liquidator may apply to the Court
for directions about the $isposal of the net amount
recovered in accordance with subsection (6Xc).

(8) A person who fails to comply with
subsection (1), (2) or (5)(a) commits an offence and on
conviction is liable to a fine not exceeding two hundred
thousand shiilings.

(9) If, after being convicted of an offence under
subsection (8), a person continues to fail to lodge the
notice referred to in subsection (1), (2) or (5Xa), the person
commits a further offence on each day on which the failure
continues and on conviction is liable to a fine not
exceeding twenty thousand shillings for each such offence.

(10)A liquidator

(a)

who-

fails to comply with subsection (6)(a) or
(c); or

(b)

contravenessubsection(6)(b),

commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings.

(l 1)If, after being convicted ofan offence under
sribsection (10), a liquidator continues to fail to comply
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with the relevant requirement of subsection (8)(a) or (c),
the liquidator commits a further offence on each day on
which the failure continues and on conviction is liable to a
fine not exceeding fifty thousand shillings for ea;h such
offence.

(l) On forming a reasonable belief that a

Power of Regislrar to
1006"
strike registered
foreign company's
registered foreign
name from Register of
Foreign Companies in
certain circumstances.

company-

(a) is not carrying on business in

Kenya
(otherwise than as a result of a notice
lodged under section 1005); or

(b) is carrying on such a business

without

having a local repreqentative,

the Registrar may send to the company a letter to that
effect and stating that, if no answer showing cause to the
contrary is received within six weeks from the date of the
letter, a notice will be published in the Gazette with a view
to striking the foreign company's name off the Foreign
Companies Register.

(2) Unless the Registrar receives, within six
weeks after the date of the letter, an answer to the effect
that the foreign company is still carrying on business in
Kenya, or has appointed a local representative, the
Registrar may publish in the Gazette, ffid send to the
company, a notice that, at the end of ttree months after the
date of the notice, the foreign company's name will, unless
cause to the contrary is shown, be struck off the Foreign
Companies Register.
(3) At the end of the period

specified in a notice
sent under subsection (2), the Registrar may, unless cause
to the contrary has been shown, strike the foreign
company's name off the register and, if the Registrar does
so, the Registrar shall publish in the Gazette notice of the
striking off.

(4) Nothing in subsection (3) or section 1005
affects the power of the Court to liquidate a registered
foreign company whose name has been struck

off

the

Foreign Companies Register.

(5)

On being struck off the Foreign Companies
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in accordance with subsection (3), the foreign
company ceases to be registered under this Part.
Register

(6) If a foreign

company's name is struck off
the Foreign Companies Register in accordance with this
Division, an obligation to lodge a document that this Act
imposed on the company as a result of having done an act
or thing, or the occurrence of an event, at or before the
time of the cancellation (being an obligation not fulfilled at
or before that time) continues to apply in relation to the
company even if the period prescribed for lodging the
document has not ended at or before that time.
Rcstoration of foreign
company to Forcign
Companies Register
in certain
circumstances.

If the Registrar is satisfied that a foreign
company's name was struck off the Foreign Companies
Register as a result of an error on the Registrar's part, the
Registrar may restore the foreign company's name to that
Register, and if the Registrar does So, the foreign
company's name is taken never to have been struck off and
the company is taken never to have ceased to be registered
f007. (1)

under this Part.

(2) A person

a

who is dissatisfied with a decision

foreign company's name off the Foreign
Company's Rigister may, within twelve years after the
striking

striking off, apply to the Court for the company's name to
be restored to that Register.

(3)

It

on the hearing of an application made

unddr subsection (2), the Court is satisfied

(a)

that-

at the time of the striking off, the foreign
company was carrying on business in
Kenya; or

(b) it is

otherwise

just for thq

foreign
company's rmme to be restored to the
register;

the Court

rnay-

(c)

make an order directing that oompany's
name to be restored to the Foreign
Companies Register; and

(d)

if it does so, give such directions, and make

7'|rc Contptttties

196.1

Bill.

2{)

l1

such provision. as it thinks jr,rst lirr
placing that company and all othcr
persons as nearly as practicable in thc
same position as if its narrc hacl ncvcr
been struck off.

,

(4) On the iodgement with the l{cgistrar o1'an

office copy of an order under subscction

(i).

the lbrcign
company's name is taken never to have bccn struck o1l'thc
Foreign Companies Register.

(5) If

a foreign company's name is restored to
the Foreign Companies Register under subscction (l) or
(3), the Registrar shall publish in the Guzctte a notice oI
the restoration.
D
)'egistrar to keep
I :reign Companies
Register.

ivision 6-5upplern entary provisions

1008. (l) The Registrar shall establish and maintain
register, called the Foreign Companies Register.

a

(2) The Registrar shall enter in the Foreign
Companies Register the names and prescribed particulars
of all registered foreign companies, and may enter in the
Register such other particulars in respect of them as it
considers necessary for the effective enforcement and
administration of this Act.
(3) The Registrar may establish the Register in
paper or electronic form, or both. However, if the Foreign
Companies Register is kept in electronic form, the
Registrar shall ensure that it is capable of being reproduced
in a visually readable form.

(a) The Registrar shall keep the Register

at

such place or ptraees as are prescribed its head office and
ensure that it is kept open for inspection by interested
persons during normal business hours of the Registrar.

(5) As soon as practicable after the
commencement of this Part, the Registrar shall transfer to
the Foreign Companies Register the records relating to
foreign companies that were registered under the repealed
Act immediately before that commencement.
Power o(Cabinet
Secretary'to make

1009. (1)

The Cabinet Secretary may

make

'l'ltc (-rtttrpcttrics BilL, 20 l1
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rcgulations (called fbreign companies rcgulations)
l'll:l,r-'l-':lll'n"'"
rcgulillr()ns.
"
prescribing matlers-

(a)

requircd or perrnitted by this Part

to be

prescribed by regulations; or

(b)

nccessary or convenient to be prescribed by

such regulations lor carrying out or
giving effect to thrs I'}art.

(2) The I'oreign

to

companics rcgulations may, in

registered foreign companics or fbreign
companies recluire d to be registcred under this Part,
providc lirr any matters lbr which companies gencral
regulations under section 1040 may providc in relation to

relation

companies lbrmed and registcred under this Act.

(3)

Except as otherwise cxpressly providcd in
this l)art, the foreign companies regulations may be of'

gcncral or specially limited application or may difler
according to dif fcrences in tin-re, locality, place or
circumstance.

I'AI{'I' XXXVUI-OFFENCES AND LF],GAL PITOCEEDING

S

I'rltltt*Lllicers

rrlr', lrrt

rrr Jcl;rrtll

1010. (1) Il a provision o1-this Act provides that an
olficcr of'a company who is in delitult commits an ofl'ence,
thc ollcer commits the ol'flence oniy if the officer-

(a)
(b)
(c)

authorises or pern-rits;

participates in; or

lails to take all reasonable steps to prevent,

the contravention ol'the act or conduct, or the failure to
comply rvith the requirement, that cor-rstitutes the offence.

(2) If a company is an officer of

another
company. the first-mentioned company commits an offence
as an officer in default only if at least one of its officers is
in default.

(3) If a company that is an officer of another
company commits an offence because of subsection (2), the
officer in default also commits the offence and is liable to
be proceeded against and punished accordingly.

t966
Application of section

l0l0

to bodies orher

than companies
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1011. (l) Section l0l0 (liability of officers in default)
applies to a body other than a company.

(2) ln its application to a body corporate other
than a company, section l0l0 is to be read as if-

(a)

the reference to a director of the company

were-

(i)

if

the body's affairs are managed

by its members, a reference to

a

member of the body;

(ii)

in any other case, to

any

conesponding officer of the body;
and

(b)

the reference to a manager or secretary of
the company were a reference to a
manager, secretary or similar officer of
the body.

(3) In iis
1009 is to be read as

(a)

application

if-

to a partnership,

section

the reference to a director of the company
were a reference to a member of the
partnership; and

(b)

the reference to a manager or secretary of
the company were a reference to a
manager, secretary or similar officer of
the partnership.

(4) In its application to an unincorporated body
other than a partnership, section 1009 is to be read as ifl-

(a)

the reference to a director of the company

were-

(i)
(ii)
(b)

if the body's affairs are managed
by its rnelnbers, to a member of the
body; or
in any other case, to a member of
the governing body; and

the reference to a manager or secretary of
the company were a reference to a
manager, secretary or similar officer of
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the body.

Proceedings against

unincorporated
bodies.

1012. (1) Proceedings for an offence under this Act
alleged to have been committed by an unincorporated body
may be brought only in the name of the body (and not in
that of any of its members).

(2) For the purposes of any such proceedings,
rules of Court relating to the service of documents have
effect as if the body were a body corporate.
(3) A fine imposed on an unincorporated body
on its conviction of an offence under this Act is payable out
of the funds of the body.
Lcgal professional
privilege.

Production and
inspection of
documents if offence
susp6tted.

1013. A person who is prosecuted for an offence
under this Act is not obliged to disclose any information
that the person is entitled to refuse to disclose because the
information is protected by legal professional privilege.

for

An

an order under
application
1014. (1)
subsection (2) may be made to the Court by the Attorney
General, the Director of Public Prosecdtions or the
Inspector General of Police.
(2) lf, on the hearing of an application
subsection (1), the Court

(a)

is-

under

that a person has, while an officer of a
company, committed an offence in
connection with the management of the
company's affairs; and

(b)

that evidence

of the commission of the

offence is to be found in any documents
in the"possession, or undef the control,
of the company,

it may make an order in accordance wittr subsection (3).

(3)

Such an order may--

(a)

authorise any person named in it to inspect
the documents concerned, or any of

I
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them. for the purpose of investigating
and obtaining evidence of the alleged
offence; or

(b)

require the secretary, or some other
specified officer of the company, to
produce the documents (or any of
them) to a person named in the order at
a specified place and within a specified
period.

(4) This section applies also in relation to
documents in the possession or under the control of a
person carrying on banking business, so far as they relate
to the company's affairs, as it applies to documents in the
possession or control of the company, except that no such
order as is referred to in subsection (3)(b) can be made
because of this subsection.

(5) A decision of the Court under this section is
not appealable.

(6) A company in relation to which an
application is made under subsection (1) is entitled to be
heard at the hearing of the application.
Porvcr {o cntiir irnd
search of prenriscs

undcr lvarra!rt.

1015. (l) A court or magistrate may issue a warrant
under this section if satisfied on information on oath given
by or on behalf of the Attorney General, or by a person
appointed or authorised to exercise powers under this Part,
that there are reasonable grounds for believing that there
are on any premises documents whose production has been
required under this Part and that have not been produced in
compliance with the requirement.

(2) A court or magistrate may also issue a
warrant under this section if satisfied on information on
oath given by or on behalf of the Attorney General, or by a
perso.n appointed or authorised to exercise powers under
this Part-

(a) that there are reasonable grounds for
believing that an offence has been
committed for which the maximum
penalty on conviction is a fine of five

I

i

i
I

{
I
I

I
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hundred shillings and that there are on
any premises documents relating to

whether

the offence has been

committed;

(b)

that the Attorney General, or the person so
appointed or authorised, has power to
require the production of the documents
under this Part; and

(c) that there are reasonable grounds for

believing that if production was so
required the documents would not be
produced but would be removed from
the premises, hidden, tampered with or
destroyed.

(3) A warrant under this section

authorises a
police offrcer, together with,,any other person named in it
and any other police officers-

(a) to

enter the premises specified in the
information, using such force as is
reasonably necbssary for the purpose;

(b)

(c)
(d)

to search the premises and take possession
of any documents appearing to be such
documents as are referred to in
subsection (1) or (2), or to take, in
relation to any such documents, any
other steps that may appear to be
necessary for preserving them or
preventing interference with them;
.
to make copies of any such documents and
to take them away; and
to require any person named in the warrant
to provide an explanation of them or to
state Where they may be found.

(4) If, in the case of a warrant under

subsection
(2), the Court or magistrate is satisfied on oath that there
are reasonable grounds for believing that there are also on
the premises other documents relevant to the investigation,
the Court or magistrate shall also authoise the actions

1970
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referred to in subsection (3) to be taken in relation to those
documents.

(5) A warant issued under this section

has

effect for one month from and including the day on which
it is issued.

(6) AnV documents of which
taken under this section may be

(a)

possession is

retained-

for.up to three months; or

(b)'t

t'l'1"'1f,H1'."13?ffi*",,: il.?:l
against a person for an offence, until
the conclusion of those proceedings.

(7) A person who-

(a)

intentionally obstructs the exercise of a
right conferred by a warrant issued
under this section; or

(b)

rails

witho:":A"#:3*.ff

accordance

""ilH:*'ll

with subsection (3)(d),

commits an offence and.on conviction is liable to a fine
not exceeding five hundred thousand shillings.
Offence of fraudulent
trading.

1016. (l) If a business of a company is carried on
with intent to defraud creditors of the company or creditors
of any other person, or for any fraudulent purpose, each
person who knowingly participates in carrying on the
business in that manner commits an offence.

(2) Subsection (1) applies whether or not the
company has been liquidated or is in liquidation.
(3) A

person found guilty of an offence under
this section is liable on conviction to imprisonment for a
term not exceeding ten years or a'-fine not exceeding ten
million shillings, or to both.

Powcrof the Court to
prohibit paymcnt or
transfer of money,

1017. (1) In this section-

t97t

The Companies Bill, 201 4
financial products
other property.

or

"aggrieved person" means a person who claims that a
relevant person is liable, or may be or may become liable,
to pay money to the first-mentioned person (whether in
respect of a debt, as damages or compensation or
otherwise, or to account for financial products or other
properly);

'televant person" means a person referred to in
subsection (2Xa), (b) or (c).

(2) The following

persons are relevant persons
for the purposes of this section:

(a) a person in

respect

of whom an

investigation is being carried out under
this Act in relation to an act or oniission
that constitutes or may constitute an
offence under this Act;

(b)

a person against whom a prosecution
begun for a offence under this Act;

(c)

a person against whom a civil proceeding

has

has begun under this Act.

(3) If, on the application of the Attorney
General or an aggrieved person, the Court considers it
necessary or desirable to do so for the purpose of
protecting the interests of the aggrieved person, it may
make one or more of the following orders:

(a)

an

(b)

an

order prohibiting a person who is
indebted to the relevant person or to an
associate of the relevairt .person from
making a payment in total or partial
discharge of the debt to, or to another
person at tiie direction or request of, the
person to whom the debt is owed;
order prohibiting a person holding
money or other property, on behalf of
the relevant person, or on behalf of an
associate of the relevant persofl, from
paying all or any of the money, or
transferring, or otherwise parting with
possession

of

the other property, to, or

1972
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to

another person at the direction or
request of, the person on whose behalf
the money or other property, is or are
held;

(c)

an order prohibiting the taking or sending
out of Kenya by a person df money of
the relevant person or of an associate of
the relevant person;

(d)

(e)

an order prohibiting the taking, sending or
.transfer by a person of other property of
the relevant person, or ofan associate of
the relevant person from a place in
Kenya to a place outside Kenya;
an order

appointing-

(i)

if

the relevant person is a natural

person-a trustee, having such
powers as the Court orders, to
manage the affairs and property

that person; or

(ii)

if the relevant

person

is

of
a

administrator,
company-an
having such powers as the Court
specifies, to manage.. the affairs and
property of the company;

(0 if the relevant person is a natural personan order requiring that person to
surrender to the Court the . person's

passport and such other documents as
the Court considers necessary in the
circumstances;

(g) if the relevant person is a natural personan order prohibiting that person from
leaving Kenya without the consent of
the Court.

reference in paragraph (3Xd) or (e) to
property of a person includes a reference to property that
the person holds otherwise than as sole beneficial owner,
for example-

(4) A
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(a)

as trustee

(b)

in a fiduciary capacSry.

1973.

for, as nominee for, or otherwise
on behalf of or on account of, another
person; or

(5) An order under this section prohibiting
conduct may prohibit the conduct either absolutely or
subject to conditions.

(6) Before hearing an application for an order
under this section, the Court may, if in its opinion it is
desirable to do so, grant an interim order expressed to have
effect pending the determination of the application.

(7) The Court may not, as a condition of
grantitlg an interim order under subsection (6), require the
applicant or any other person to give an undertaking as to
damages.

(8) If the Court.has

made an order under this
section, it may, on application by the applicant for the
order or by any other person affected by the order, make a
further order discharging or varying the earlier order.

(9) An order made under this section may be
expressed to operate for a specified period or until the
order is discharged by a further order under this section.

(l0)This soption does not affect the powers that
the Court has apart from this section.

(11)This section has effect subject

to

the

Insolvency Act,2013.

:ffiil|*i!;J::'
. . 1018.. (l) Jhe Attorney General or a person who
claims to have been, to be or to be about to be adversely
i"rt"io !"""r.
affected(a)

by the past or continuing conduct of, or by
a threat to engage in conducttrngde by,
a person referreo to in subsecflbn (2); or

(b)

by the past or continuing refusal or failure,
or by a threatened refusal or failure, of
a person do an act or thing that the

tn4
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person is required by this Act to de,

may apply to the Court

to

grant an injunction under

subsection (2) or (3).

(2) If,-on the hearing of an application under
subsection (l), the Court is satisfied that a person has
engaged, is engaging or has threatened to engage iri
condpct that constituted, constitutes or would constitute-

(a)

a contravention of, or a failure to comply
with, this Act;

(b)

attempting to contravene; or fail to comply
with, this Act;

(c)

aiding, abetting, counselling or procuring a
person to contravene,'or fail to cortrply
with, this Act;

(d)

inducing or attempting to induce, whether
by threats, promises or otherwise, a
or fail to comPlY

ffi"ft:";f;.avene

(e)

being in any way, directly or indirectly,
knowingly concerned in, or party to, a
to comPrY

frffltr'm

(0

"Hff'ff

conspiring with others to contavene or fail
';' Act,
to comply withthis

the Court may $ant an injunction, on such terms as it
considers just, restaining the person from engaging in the
conduct and, if in the opinion of the Court it is desirable to
do so, requiring the person to do any specified act or thing.

(3) If

a person has refused or failed, is refusing

or failing, or is proposing to refuse.or fail, to do an act er
thing that the person is required by this Act -to do, the
Court may, on hearing of an'application under subsection
(l); grant an injunctio& on such terms as the Court
considers appropriate, requiring the pcrsontoCo ttl6t act or
thing.

(4) If, in the opinion of the Court it is desirable
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to do so, it may grant an interim

injunction pending

determination of an application made under subsection (1).

(5) The Court may discharge or vary an
injunction granted under subsection (2), (3) or (4).
(6) The power

of the Court to

grant an
injunction restraining a person from engaging in conduct
may be exercised-

(a)

whether or not it appears to the Court that
the person intends to engage again, or
to engage' in conduct of

fiJtriil*

(b) *n":ffi*h
(c)

il:*:"H'iil'*?JJ:;:"*'

whether or not there is an imminent danger

;f"'ll:l*-1,,:ffi T"l3"H"ffiTl,1l
conduct ofthat kind.

(7) The power

of the Court to

grant

an

injunction requiring a person to do an act or thing may be
exercised_

(a)

whether or not

it

appears

to the Court that

the person intends to refuse or fail
to retuse or rail' to

(b)

i31il;i,L,l'.,i",nffiT
whether or not the person has previously
relused or failed to do that act or thing;
and

(c)

whether or not there is an imminent danger
of substantial loss or damage to any
other person if the person refuses or
fails to do that act or thing.

(8) The Court may not require an applicant
under this section or any other person to give an
undertaking as to damages as a condition of gragting an
interim injunction.

(9) In

proceedings under this section against a
person, the Court may make an order under section l0l7 in

tn6
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respect ofthe person.

(10)In dealing with an application under this
section for the grant of an injunction restraining a person
from engaging in particular conduct, or requiring a person
to do a particular act or thing, the Court may, either in
addition to or instead of, granting an injunction, order that
perso'n to pay damagei to the applicant or to any other
person. This subsection applies to an application made by
the Attorney General only if, and to the extent that, the
Attorney General has made the application for the benefit
of another person who has sustained. loss or damage in
consequence ofthe conduct, or the refusal or failure, ofthe
person to do the particular act or thing concerned.
1019. (1) If, in proceedings for negligence, default,
breach of duty or breach of trust against a person who-

Powcr of a cout to
grant rclief in ccrtain
cascs.

(a) is an officer of a company; or
(b) is employed by a company as auditor
(whether or not the person is an officer
of the company),

it

appears to the court hearing the proceedings that,
although the person is or may be liable, the person acted
honestly and reasonably, and that the person ought fairly to
be excused, the court may.make an order relieving the
person from the whole or a part of the liability on such
terms as it considers appropriate.

Q)

.

'

A person who, being an officer of a

company or employed by a company as auditor (whether
or not.tb.e person is an officer of the company), reasonably
believes that a claim will or might be made against the
person for negligence; default, breach of duty or breach of
tust may apply to the court for relief under subsection (3).

(3) On the hearing of an application made
under subsection (2), the court has the same power to make
an order relieving the person from liability as it worrld have
had if it had been a court before which proceedings against
the person for negligence, default, breach ofduty or breach
of trust had been brought
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PART )OOOGCOMPAIYY RECORD S
Form ofcompapy
records.

(a)

keep its records in hard copy or electronic
form; and

(b)

arrange them in such manner as the
directors of the company consider to be
appropriate for the efficient operation
of the company,

so long as it ensures that the information contained in the
records is accessible for future referenoe.

(2)

A

company that keeps

its

records in

electronic form shall ensure that they are capable of being
reproduced in hard copy form.

(3)

If a company fails to comply with a

requirement of this section, the company, and each officer
of the company who is in default, commit an .offence and
on" conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(4)

It after a company or any of its officers has

been convicted of an offence under subsection (3), the
company, and each officer of the company who is in
default, commit a further offence and on conviction are
each liable to a fine not exceeding twenty thousand
shillings for each such offence.
Power to make
r€gulations about
wherc ccrtain

1021. (l) The regulations may speciff places other
than a company's registered offte at which records o{ the

;:T:fr'recordscan:ompany that axe required to be kept available for
inspection under a provision of this Act may be so kept in
compliance with that provision.

'

(2) For the purposes of subsection (I),
to which this section applies are

company records
following:

(a)

the
the

the company's register of members;

O) the company's register of directors;
(c) the compapy's lecords relating to

its

:
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directors' service contracts;

(d)

the company's records relating to directors'
indemnities;

(e)
(0

the company's register of secretaries;

the records of resolutions passed by the
company;

(g) in the case of a private company-the

company's contracts relating to

'

purchase of its own shares out of capital

and documents relating to redemption
or purchase of own shares out of
capital;

(h) the

company's register

of

debenture

hblders;

(i)

in the case of

(ii)
CI)

public company-

(i) ;"ffi:,ffii"-:LJtTfii#.:?
a

investigations by the company into
interests in its shares; and
the company's register of interests
disclosed;

documents creating charges over the
company's property and its register of
charges.

(3) The regulations referred to in subsection (1)
may specifu a place by reference

to-

(a) the company's principal plage of business;
(b) the place at which the company keeps any
other records available for inspection;
or

(c)

any other criterion.

(4) Those regulations may provide that

a

company does not comply with a provision relating to the
keeping of records to^which this section applies by leeping
those records at a place specified in the regulations unless
the conditions _(if any) specified in the regulations are

l
l
l

I
l

l
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satisfied.

(5)

Those

(a)

need not specit/ a place

O)

may speciry more than one place in relation
to a kind of company records.

regulations-

in relation to each
kind of company records; and

(6) A requirement under a provision of the
regulations requiring a company to keep company records
available for inspection is not complied with by keeping
them available for inspection at a place specified in the
regulations unless'all the company's recordi subject to the
rdquirement are kept there.
Power to make

trgulations about the
inspcction of records
and the provision
copies.

of

1022. (1) The regulations may prescribe the
obligations of a company that is required by a provision of
this Act-

(a) to keep available for

inspection any

specified company records; or

(b)

to provide copies ofany suoh records.

(2) A company that fails to comply with a
regulation made for the purpose of this section is taken to
have refused inspection or having failed to provide a copy.

(3) In particular, the regulatiotrs may(a) impose requirements about the_

time,
duration and manner of inspection, and
speciff the circumstances in which, and
the extent to which, the copying. of
information is permitted in the course
of inspeqtion; and

(b) speci$ what may be required of

the
company as regards the nature, extent
and manner of extracting or presenting
any information to facilitatc'hspection
or the provision of copies.

If

(4) there is power to charge a fee, thc
regulations may make provision as to the amount of the fee
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and the basis of its calculation.

(5) Nothing

in this Act or the regulations

precludes a company-

(a)

from providing more extensive facilities
than are required by the regulations; br

(b) if

.

a fee can be charged, from charging a
lesser fee than that prescribed or none
atall.

Dutvorcompanvto 1023. (l) A company that keeps its records otherwise
take orecautions
againstfarsification orth&[ in bound books shall ensure that adequate precautions
lts ttcords.

are be

taken-

(a) to .guard against

falsification of

' those

records; and

(b) to facilitate the discovery of

any

falsification of those records that might
occur.

(2) If a company fails to comply with
subsection (l), the company, and each officer of the
company w.ho is in default, commit an offence and on
coriviction are each liable to a fine not exceeding one
million shillings.
(3) Iq after a company or any of its officers has
been convicted of an offence under subsection (2), the
company continues to fail to comply with a requirement of
subsection (l), the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues hnd on conviction
is liable to a fine not excegding one hundred thousand
shillings for each such offence.

(a) This section does not apply

to

the

documents required to be kept under section 200 (copy of

qualiffing indemnity .provision

to be available for

inspection).

PART XI,-SENVICE OF DOCT]MENTS
a'.

Division l-Introductory provisiorl
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1024. (l) In this Part, "company communications
provisions" means the provisions of Division 3 and the
Eighth and Ninth Schedules.
(2)

In the company communications

provisions(a)

'oaddress" includes a number or address
used for the purposes of sending or
receiving documents or information by
electrqnic means;

(b)

"company" includes any body corporate.

(2)

A

reference

in

the

A

tr€ference

in

the

company

communications provisions to provisions of this Act
requiring or permitting a document or information to be
sent or supplied includes all such provisions, whatever
expression is used, and a reference to a document or
information being sent or supplied is to be interpreted
accordingly.

(3)

company
communications provisions to a document or information
being sent or supplied by or to a company inclucles a
reference to a document or information being senl. or
supplied by or to-the directors of a company acting on
behalf of the company.

Division 2-Service of documents on companies, company directors
and others

1025. (1) A document may be served on a company
::'::X,"lf":,.*"
registered under this Act by leaving it at, or sending it by
post to, the ccmpanyls registered office.

(2) A

document may be served on a registered

foreign company-

(a)

by leaving it with, or sending it by post to,
the local representative of the company
in Kenya (or the designated local
representative if there is more than one
local representative); or

(b) if the company has no local representative,
or if a local representative of the

1982
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company refuses service

or

service

cannot for any other reason be
effected-by leaving it at, or sending it
by post to, any place of business of the
company in Kenya.

'

(3) Further provision as to service and other
matters is madq in the company communications
provisions as set out in Division 3 (the company
communications provisions).

}Ti:j":jj:***" fi26. (1) A document may be served on a person to
Ji"r.i""*

"ra

others.

whorrl this section applies by leaving it at, or sending it by
post to, the person's registered address.

(2) This section applies

to the following

persons:

(a) a director or secretary of a company;
(b) in the case of a registered foreign
company-the'locai representative of
the company in Kenya (or the
designated local representative if there
is more than one local representative);

(c)

in relation to a company
in any other capacity prescribed by the
regulations for the purpose o.f this

a person appointed

subsection.

(3)

This section applies whatever the purpose of
the relevant document, and is not restricted to service for
purposes arising out of or in connection with the
appointment or position referred to in subsection (2) or ir.
connection with the company concerned.

(4)

For the purposes of this section, a person's
registered address is the address (if any) for the time being
shown as the person's current address in the company's
register of directors, secretaries or members.

(5) Service may not be effected under

this
section at an adilress"of a person to whom subsection (2Xa)
or (c) applies notice has been registered of the
termination of the person's appointment in relation to the

if
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company and the address is not a registered address of the
person in relation to any other appointment.

(6) Service may not be effected under

this
section at an address of a person to whom subsection (2Xb)
applies if the foreign company is no longer registered as
such in Kenya.

(7) Further provision as to service and

other

made in the company communications
provisions set out in Division 3 and the Eighth and Ninth
matters

is

Schedules.

(8) Nothing in this section affects the operation
of any enactment or rule of law under which permission is
required for service of process outside Kenya.
Requirement for
service addresses.

1027. (1) In this Act, a person's service address is an
address at which documents required or permitted to be
served on the person under this Act may be effectively
served on that person.

(2) The regulations may prescribe conditions
with which a service address is required to comply.
(3) A

requirement under this Act to provide a
person's.address is, unless otherwise expressly provided, a
requirement to provide a service address for that person.

Division 3-The company communications provisions
ErrectorDivision3' 1028. (1) This Division and the Eighth and Ninth
Schedules have effect for the purposes of any.provision of
.this Act that requires or permits documents or information
to be sent or supplied by or to a company.

(2) The company communications provisions

have effect subject to any requirements .imposed, or
contrary provision made, by or under any other enactment.

(3) For the purpose

of subdection (2), a

provision is not contrary to the company communications
provisions only because it expressly permits a document or
information to be sent or supplied in a hard copy form or in
an electronic form or by being published on a website.
scndingorsupplving 1029. Documents

or

information required or

1984
documcnts or
information by
companies.
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permitted to be sent or supplied to a company are to be
sent or supplied in accordance with the Eighth Schedule.

or

Sending or supplying
documenB or
information to
companies.

1030. Documents
information required or
permitted to be sent or supplied by a company are to be
sent or supplied in accordance with the Ninth Schedule.

Sending or supplying
documents or
information to
companies.

1031. The Ninth Schedule applies (and the Eighth
Schedule does not apply) in relation to documents or
information that are required or pennitted to be sent or
supplied by one company to another.

Righttorequire

1032. (1) A member of a company, or a holder of a
company's debentures, who has received a document or
;"##:ilj;*'"nto'information from the company otherwise than in hard copy
form is entitled to require the company to send to the
member or debenturb holder a version of the document or
information in hard copy form.
company to provide

hardcofiyversionof

(2) The company shall send the document or
information in hard copy fonn within twenty-one days
after being requested to do so by the member or debenture
holder.

(3)

The company may not impose or attempt to
impose a charge for providing the document or information
in that form.

(4)

If

a company fails to comply with this
(2),
subs0ction
or contravenes subsection (3), the company,
and each officer of the company who is in default, commit
an offence and on conviction are each liable to a fine not
exceeding one hundred thousand shillings.
(5) If, after a company or offlcer is convicted of
an offence under subsection (a) in relation to a failure to
send a document or information in hard form, the company
continues to fail to send the document or information, the
company, and each officer of the company who is in
default, cbmrnit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding.ten thousand shillings for each such offence.
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Requircmcnts for
authcntication of
documcnts and

information.

(l) A document or information sent or supplied
company in hard copy form is suf,ficiently
authenticated if it is signed by the person sending or
1033.

to a

supplying it.

(2) A document

or inforrration sent or supplied
in electronic form is sufficiently authenticated-

(a) if the identity

of the send€r is confirrred in
arnmner specified by the company; or

(b)

when no such manner has been speoified

by the company-jf the

co.mmunication
contains, or is accompanied by, a statement
of the identity of the sender and the
company has ho reason to doubt the truttr
of the statement.

(3)

If

document or information is sent or
supplied by a person on behalf of another, nothing in this
section affects a provision of the company's articles under
which the company may require reasotrable evidence of
the authority of the person to act on behalf of the other.
When documen6 and
information arc taken
to have bcen scnt or '
supplied by cotnpany.

a

in

1034. (1) This section applies
relation to
documents and information sent or supplied by a company.

(e)rf-(a) a document or information is sent by post
(whethet in hard copy or electronic furm) to
an address in Kenya; and

(b)the company is able to'establish that

it was

properly addressed, prepaid and posted,

the document or infornlation is taken to have been received
by the intended recipient forly-eight hours after it was
posted.

(3)

rfl-

(a) the document or information is sent or

1986
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supplied by electronic means; and

(b)

the company is able to show that

it

was

properly addressed,

it is taken to have been received by the intended recipient
forty-eight hours after it was sent or supplied.

(4) If the document or information is sent or
supplied by publishing it on a website, it is taken to have
been received by the intended

(a)

recipient-

when the material was first made available
on the website; or

(b) if later, when the recipient received (or is
taken to have received) notice that the
material was avaiiable on the website.

(5) In calculating a period of hours for the
purposes of this section, any part of a day that is not a
working day is to be disregarded.

(6)

This section has effect subject-

(a) in its

application to documents or
information sent or supplied by a
company to its members-to any
contrary provision of the company's
articles;

(b) in its

application to documents or
infornration sent or supplied by a
company to its debentures holders-to
any contrary provision in the document
constituting the debentures; and

(c) in- its

application to documents or
information sent or supplied bY a
company to a person otherwise than in
the person's capacity as a member or

debenture holder-to arLY contrary
provision in an agreement between the
company and that person,

PART

)OI4EIIERAL

PROVISION S REI"ATING TO
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INDEPENDENT VALUATION AND REPORT
PartXll:Application 1035. (1) Sections 1036 to 1039 apply
and interpretation

of

valuation requiremens.

to

the

v&lu&tion and report required by the following sections:

(a)

73

(re-registration as public
company: recent allotment of shares
for non-cash consideration);

section

(restrictions on public
company allotting shares for non-cash

(b) section 370

consideration);

(c)

section 376 (agreement for hansfer of noncash asset: requirement of independent
valuation).

A person is a qualified valuer for the
of this Part and the sections referred in

(2)
purposes

subsection (1) only if the

(a)

person-

is eligible for appointment as a statutory
auditor; and

(b)

satisfies

the

independence requirement

specified in section 1037.
Valuationtobecanied 10i6. (1) Except as provided by subsection (2), a
out only by qualified
valuation and report made for the purpose of sections 73,
370 or 376 canbe made only by a qualified valuer.

";i;."'

(2) If it appears to the vduer to be reasonable
for a valuation of the consideration, or part of it, to be
made by (or for the valuer to accept a valuation made by)
another person who-

(a)

appears to the valuer to have the requisite
knowledge and experience to value the
consideration or that part of it; and

(b)

is not an officer or employee

(D
(ii)

of-

the company; or

any other body corporate that is
or
holding company or a subsidiary
of that company's holding

that company's subsidiary
company,

r988
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or a partner of or employed by

any

such officer or employee,

the valuer may arange for or accept such a valuation,
together with a report that will enable the valuer to make
the valuer's own report under this section.

(3) A reference in subsection (2)(b)
officer or employee does not include an auditor.

to

an

(4) If the consideration or part of it is valued
by a person other than the valuer personally, the person
shall state that fact in the report and shall speciff in the

report-

(a)

the person's name and what knowledge
and experience the person has to carry
out the valuation; and

(b)

"" ;;t3: T,1xIil5;"ffiH"ffi;;
it'

and the date or the

Iiil"r1ln]"'ue
Valuer to satisfy
independence
requiremcnt,

1037. (l) A person satisfies the independence
requirement for the purposes of section 1035 only if--

(a)

the person is

(i)
(ii)
(b)

an offtcer or employee of the
company; or
a partner or employee of such a
person, or a partnership of wtrich
such a person is a partner;

the person is

(i)

not-

not-

an officer or employee of
associated undertaking

(ii)
(c)

I

of

an

the
company; or
a partner or employee of such a
person, or a partnershiP of which
zuch a person is a Partner; and

there'does not exist between-

(i)

the person or an associate of the

l
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(ii)

1989

person; and

the company or an

associated

undertaking of the company,

a connection of any such description
as may be specified by regulations
made for the purposes of this section.

(2) An auditor of the company is not regarded
as an

officer or employee of the company for this purpose.

(3)

In this section-

"associated undertaking" means-

(a) a parent undertaking or

subsidiary
undertaking of the company; or

(b) a

subsidiary undertaking

of a parent

undertaking of the company; and
'oassociate" has the meaning given by section 1038.
Meaning of "associate"
for purposes of section
t037.

1038. (1) This section defines "associate" for the
purposes of section 1037 (valuer & satisff independerice
requirement).

(2) In relation to a natural

person, 'oassociate"

means-

(a)

that person's spouse or civil partner or
minor child or step-child;

(b)

any body corporate of which that person is
a director; and

(c)

any employee or partner of that person.

(3) In relatioli io a body

corporate, "associate"

means-

(a)

any body corporate of which that body is a
director;

(b)

any body corporate in the same group as
that body; and

(c)

any employee or partner of that body or of
any body corporate in the same group.

(a) In relation to a parhrership that is a legal

'

1990
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person under the law by whi0h it is governed, "associate"

means-

(a) any body

corporate

of which that

partnership is a director;

(b) any

employee

of or partner in

that

partnership; and

(c)

any person who is an associate of a partner

in that partnership.

(5) In relation to a partnership that is not a
legal person under the'law by which it is governed,
"associate" means any person who is an associate of any
of the partners.

(6) In this section, in relation to a limited
liability partnership, "member" is to be sub;tituted for

t'director".
Valuer entitled to
disclosure.

full

1039. (l) A person who is carrying out a valuation
or making a report with respect to consideration proposed
to be accepted or given by a company is entitled to require
from the officers of the company such information and
explanation as the person believes necessary to enable-

(a)

the valuation to be carried out or the report
to be made; and

(b)

provide any note required by section 373
(non-cash consideration for shares:
requirements as to valuation and
report) or section 377 (agreement for

transfer of
requirements

as

non-cash

to

asset:

viluation

and

report).

A

(2)
person who knowingly or recklessly
makes a statement to which this subsection applies that is
misleading, false or deceptive in a material particular
commits an offence and on conviction is liable to a fine
not exceeding one million shillings or to imprisonment for
a term not exceeding two y.gars, or to both.

(3)

Subsection (2) applies to a statement-

(a)

made (whether orally or in writing)

to

a

The Companies Bill, 20 I 4

person carrying out

1991

a valuation or

making a report; and

(b)

conveying or purporting to convey any
information or explanation which that
person requires, or is entitled to
require, under subsection

(l).

PARTJIU-I'USCELI"AIIEOUS PROVISIONS
Power of Cabinet.
1040. (1) The Cabinet Secretary may make general
Sccretary to make
regulations

for

companies regulations prescribing m6ffs15-

purposes of this Act.

(a)

required or permitted by this Act
prescribed by regulations; or

to

be

\ (b) necessary or convenient to be prescribed
'- .

by regulations for carrying out or giving
effect to this Act.

(2) Withqut limiting subsection (1), the general

companies regulations may do all cir any of the following:

(a)

prescribe a body or bodies that are
fecognised for the purposes of issuing
standards of accounting practice for the
t'reparation of financial documents and
repd.rts required under or for.the purposes
of this Act;

(b)

provide for matters relating

.

(i)
(ii)

(iii)

to-

maintaining the Register and other
records by the Registrar;
lodging documents with the Registrar;
the registation of documents by the

. Registar;

(c) prescrile requirements with

which

documents lodged or to be lodged with the
Registrar are to comply;

(d) provide for the allocation of

unique
identifying numbers to existing cdmpanies;

(e)

prescribe the requirements for allocating
unique identiffing numbers of companies

|W'
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(including registered foreign companies);

(0

authorise the Regisfar to adopt new fonns

of

unique identi$ing .numbers for

companies (including registered foreign
companies) and.to make such changes to
existing registered identifring ntimbers as
appear to thp Registar to be nccessary;
(e)

prescribe th9 circlmstances in which, and

the conditions subject to which,
company's wrique identiffing
to be or can be changed;

(h)

prescribe forms

a
number are

for the purposes of this

Act and the

method of'veriffing any
infomration required by or in those forms;

(i)

prescribe the manner in which, the personsi

by whom,

the

directions or
requirements in accordance with which,
the forrrs prescribed for the purposes of
this Act, or any of thenr, are required or

and.

per,mitted to bc signed, prepared, or
completed, and generally regulate the
signing, preparation and completion of
those f,orms, or any of them;

(i)

fornotices of meetings

prescribp requirements

(r)
(ii)

sending

oJ
members to those entitled'to attend
those meetings,

lodging copies

of notices'of, and

resoltrtions passed at, such meetings,
and

(iii)

generally regulating the conduct of,
procedure at meetings of members;

d*,

(k)

prescribe the person, by
and the
ryvhictu
circumstances and manner
proxies may be appointed and generally,
regulate the appoinment of prcxies;

(l)

impose requirements for or in relation to,

giving

in

to the Registrar iilformation in
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in

to, or
variation of, the
information contained in a prescribed form
that is requiredto be lodged wittr the form;
additiorr

(m)

.
(n)

prescribe requirements for or in relation to
the times within which documents required
to be lodged with, or information required
to be given to, the Registrar under this Act
must be so lodged or given;

prescribe offences

with a

for failing to

requirement

of a

comply
specified

regulation, or for contavening a
prohibition imposed by a specified
regulatibn, and prescribe fines that can be
imposed on persons convicted of those
offences not exceeding five hundred
thousand shillings.

(3)

The general companies regulations

may-

(a) if documents required by or under this Act
to be lodged in accordance with this AcI
are required to be verified or certified and
no manner of verification or certification is

priscribed by or under this Act-require
the documents or any of them to be
verified or certified by a statement in
uiriting made by such persons as are
prescribed by the regulations; and

(b) if no express provision

i
!

for

is mad€ in this Act

or

certification of
document*require the documents to be

i
t

verification

verified or certified by statement in writing
by such persons as are:prescribed.

I

(4)

Except as otherwise expressly provided in
this Act the general regulatioris may be of general or
specially limited application or may.differ according t9
differences in time, locality, place ot circumstance.

(5)

Thc general companies regulations apply to

foreign companies only insofar as they expressf
provide.

so

'

1994
Repeals and

revocations.
Cap 48
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1041. (l) The provisions of the Companies Act are
repealed on such date or such different dates as the
Cabinet Secretary may appoint by notice published in the
Gazette.

Cap 486, subleg.

(2) When bringing provisions of this Act into
operation by a notice made under section 1(3) of this Act,
thp Cabinet Secretary shall ensure that all provisions of the
Companies Act that correspond to those provisions are
repealed contemporaneously by a notice published under
subsection (l) of this section;
(3)

However, if the provisions of this Act that
are to be brought into operation correspond to provisions
of the Companies Act that are to be repealed by notice
under subsection (1), the Cabinet Secretary may instead
combine the repeal of those provisions of the Companies
Act in the notice under section l(3) of this Act bringing
the relevant provisions of this Act into operation.

(4) On the repeal of section 344

of

the

Companies Act, the following rules are revoked:

(a)
(b)

the Companies (Winding up Rules);

(c)

the Companies (High Court) Rules.

the Companies (Winding-up Fees) Rules;

(5) On the repeai of section 404(4) of the
Companies Act, the Companies Regulations are revoked.
continuitvorthelaw'r 1042. (l) If a provision of the repealed Act is reenacted by this Act (with or without modification), the
effect of the provision continues qubject to this Act.

(2)

rf-

(a)

any act, matter or process required or
permitted to be done under, or for the
purpose of, a provision of the repealed Act
before this section came into operation;

(b)

a provision of'this Act corresponds to the
provision of the repealed Act; and

(c) the

act, matter

completed,

or

process was not

or had not

ceased

to

have
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effect, before, this section came into
operation,

the act, matter or process must or (as the case requires)
may be completed, or continues to have effect, under the
corresponding provision of this Act as if done under or for
the purpose of that provision.

(3)

Subsection (2) does not apply to subsidiary
legislation made under the repealed Act.

Cap.2

(4) Any reference (express or implied) in this
Act, or in any other enactment or document, to a provision
of this Act is to be interpreted (so far as the context
allows) as including, with respect to a time, circumstance
or purpose in relation to which the corresponding
provision df the repealed Act had effect, a reference to that
corresponding provision.
(5) Any reference (express or implied) in

an

enactment or document to a provision of the repealed Act
is to be interpreted (so far ps the context allows), with
respect to a time, circumstance or purpose in relation to
which the corresponding provision of this Act, as being or
as including a reference to the corresponding provision of
this Act.

(6) rf--

(a)

any act, matter or process required or
permitted to be done rinder, or for the
purpose of, a provision of the repealed Act
had been started before the commencement
of this section but had not b.een completed
before that commencemen! and

(b)

no provision of this Act corresponds to that
provision of the repealed Act,

the act, matter or process must or (as the case requires)
may be completed under that provision as if the provision
had not been repealed.

(7) This section has effect subject to any
specific savings or transitional provision contained in the
savings and ffansitional regulations made under section

t996
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1043 (power to make savings and tan$itional regulations).

(8) References in this section to this Act and to
the repealed Act include subsidiary legislation made under
those.Acts.
(9) In this section, "subsidiary legislation" has
the same meaning as in section 3 of the Interpretation and
General Provisions Act.
Powcr to make savings
and transitional
regulations.

The Cabinet

Secretary may make
regulations containing provisions. of a savings or
transitional nature relating to the transition from the
application of the repealed Act to and in relation to
companies (including foreign companies) to the
1043. (1)

application of this Act.

(2)

Any sucli provision fioy, if

those

regulations so provide, have effect from the date of the
passing of this Act or alater date.

(3) To the extent to which any such provision
has effect from a date that is earlier than the date of its
publication in the Gozette, the provision does not operate

(a)

to affect, in a manner prejudicial to any
person (other than the State or an agency
of the State), the rights of that person
existing beforq the date of its publication;
or

(b)

to impose liabilities on any person (other
than the State or an authority of the State)
in respect of anything done or omitted '
be done before the date of its publication.

(a)

Without limiting subsection (1), the savings
and hansitional regulations may provide for a matter to be
dealt with, wholly or partly, in any of the following ways:

(a)

by.applying (with or without modification)
to the matter provisions of a written law of
Kenya;

(b)

by otherwise speci$ing rules for dealing
with the.matter;
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(c)

9n

by speci$ing a particular consequence of
the matter, or of an outcome of the matter.

(5) In this section, matters of a

savingb .or
transitional nature include, but are not limited to, matters
related to any of the following:

(a)

how a maffer that arose or existed under
the repealed Act is to be dealt with under
this Act;

(b)

the significance for the purposes of this
Act of a matter that arose or existed under
the refealed Act;

(c)

how a process started but not completed
under the repealed Act is to be dealt with;

preservation of concessions or
exemptions (however described) that

(d) the

existed under the repealed Act;

(e)

any other matters that are presuibed by
regulations made for the purposes of this

l

l

subsection.
I

Conscquential
amendment of other

Acts.

1044.

(l)

The enactments specified in the Tenth

Schpdule are amended as indicated in that Schedule.

(2) On being satisfied that

enactments other
than those amended by the Tenth $chedule do not conform
to this Act, the Cabinet Secretary may, by order published
in the Gazette, make such amendment's as are necessary to
ensure that those enactments so conform.

(3) Amendments made in accordance w*i
subsection (2) do not take effect until they have been
approved by a resolution passed by both Houses of
Parliament.
SCHEDULES

FIRST SCHEDULE

(s.4)

DEFINITION OF "SUBSIDIARY" AI\[D "HOLDING COMPATTY"

lnroduction'

1.

This Schedule explains expressions used in section 4

and otheryvise supplements that'section.

1998
Voting rights in
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2. In section 4, a reference to the voting

a

company.

rights(a) conferred on

rights in

a

company is to the

shareholders

in

respect

of

their

shares; or

(b) in the case of a company not having a share
capital--{onferred on members,
to vote at general tneetings of the company on all, or
ially all, matter s.
3. (l) In section 4(1Xb), the reference to the right to
appoint or remove a majority of the board of directors is a
reference to the right to appoint or remove directors holding a
majority of the voting rights at meetings of the board on all, or
substantially all, matters.

sub
Right to appoint or
remove a majority of
the directors.

s t ant

(2)A company has the right to appoint a person to be

if(a)

a

director

(b)

it follows necessarily
from the person's appointment as director of the
company; or
a person's appointment to

the directorship is held by the company itself.

(3)A right to appoint or remove a director that may be
exercised only with the consent of another person is to be
disre$arded unless no other person has a right to appoint a
person to, or remove a person from, that directorship.
Rights exercisable

only in certain
circumstances or
temporarily incapable

of exercise-

4. (l)

Rights that are exercisable only

circumstances may be taken into account

(a)

(b)

only-

in

certain

when the circumstances have arisen, and fo: so
long as they continue to prevail; or
when the circumstance3 are under the control of
the person having the rights.

(2)Rights that are normally exercisable but for some
reason cannot be exercised are nevertheless to be taken into
aciount.
Rights held by person

in

a

fiduciary

capacity.
Rights held by a
person as nominee.

5.

Rights held by a person in a fiduciary capacity are

taken not to be held by the person.

6. (1) Rights held by a person as nominee f,or another
person are taken to be held by the other person
(2)Rights are taken to be held by a person as a nominee of
another person only ifthey are exercisable on the other person's instructions or with the other person's consent.

Rights attached to
shares held as

7.

Rights attached to shares held as security are taken to
be held by the person providing the security-
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(a)

(b)

1999

if, apart from the right to exercise them for the
purpose of preserving the value of the security, or
of realising it, the rights are exercisable only in
accordance with the person's instructions; and
if the shares are held in connection with the
granting

of

loans as part

of

normal

business

activities and, apart from the right to exercise them
for the purpose of preserving the value of the
security, or of realising it, the rights are exercisable
only in the person's interests.
Rightsattributedto 8. (l) Rights that are held by a subsidiary of a holding
holding company.
' company are taken to be held by the holding company.

(2)Nothing in paragraph 6 or 7 requires rights held by a
holding company to be regarded as being held by any of its
subsidiaries

(3)For the purpose of paragraph 7, rights are taken to be
exercisable in accordance with the instructions, or in the
interests, of a company if they are exercisable in accordance with
the instructions of or in the interests of--'

(a)
(b)

a subsidiary or holding company of that company,
or
a subsidiary of a holding company of that

certainrighttobe g. tJ"#flHrights in a company
disregarded.

are reduced by any
rights held by the company itself.
supplementarv l0. References in a provision of paragraphs 5 to 9 to
rights held by a person include rights taken to be held by the
person because of any other provision of those paragraphs but
. not rights that, because ofany such provision, are taken not to bi!
held by the person.

"

SECOND SCHEDULE
PARENT AND SUBSIDIARY UNDERTAKINGS:
SUPPLEMENTARY PROVISIONS

(s.6)

l.

Intiodyction

This Schedule explains expressions that are used in
section 6 (parent and subsidiary undertakings) and otherwise
supplement that section.

votingrightsinan 2. (1) In section 6(1)(a)
undertaking.

.

and (d), the,references to the'
voting rights in an undertaking are to the rights(a)' conferred on shareholders in respect of their
shares; or
(b) in the case of an undertaking not having a share
capital-<onferred on members,
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to vote at general meetings of the undertaking on all, or
s

ub s tantially

all, matt ers.

(2)In relation to an undertaking that does not have general
meetings at which matters are decided by the exercise of voting
rights, the references to holding a majority of the voting rights in
the undertaking are taken to be references to having the right
under the constitution of the undertaking to direct the overall
policy of the undertaking or to alter the terms of its constitution.
Right to appoint or
remove a majority of
the directors.

3.

(1) In section 6(1Xb), the reference to the right to
appoint or remove a majority of the board of directors is to the
right to appoint or remove directors holding a rnajority of the
voting rights at meetings of the board on all, or substantially all,
matters.

(2)An undertaking is taken to have the right to appoint to
a

if-

directorship

(a)
(b)

a person's appointment to the directorship follows
the
necessarily from being
director

a

of

undertaking; or
the directorship is held by the undertaking itself.

(3)A right to appoint a person to, or to remove a person
from, a directorship that is exercisable only with the conseni of
another person is to be disregarded unless no other person has a

righ| to appoint, or to remove, a person to or from

that

dirdctorship.
Right to exercise
dominant influence.

4

(1)

For the

purposes

of

section

6(l[c),

an'

undertaking shall not be regarded as having the ribht to exereise
a dominant influence over another undertaking unless it'has a

right to give directions with respect to the operating and
financial policies of that other undertaking which its directors
are olpliged to comply with whet'6er or not they are for the
benefit ofthat other undertaking.

(2)A contract is a control confact for the purposes ofthis
Act if it is in writing and confers such a right that-

(a) is of a kind authoiised by the articles of the
undertaking

in

relation to .which the right is

exercisable; and

(b) is

permitted

by the law under which

that

undertaking is established.

(3)Nothing in this paragraph affects the way in which
section 6(3Xa) is to be interpreted.
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Rights exercisable
only in certain
circumstances or
temporarily incapable
of being exercisbd.

5.
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in

(1) Rights that are exercisable only

circumstances are to be taken into account

(a)
(b)

only-

certain

when the circumstances have arisen, and for so
' long as they continue to obtain; or
when the circumstances are within the control of
the person having the rights.

(2)Rights that are normally exercisable but are
temporarily incapable of being exercised are nevertheless to be
taken into account.
Rights held bv

person 6.

'

Rights held by a person in a fiduciary capacity are to
be treated as not held by the person.

Rishtsheldbva 7, (1) Rights held by a person as nominee
Derson as nominee.

for another

are taken to be held by the other.

(2)Rights are taken to be held as nominee for another
person if they are exercisable only on the other person's
instructions or with the other person's consent.

8.

Rights attached to

Rights attached to shares held as security are taken to
be held by the person providing"the security-

shares held as

security.

(a) i[

apart from the right

to exercise'them for

the

ofthe security, or
of realising it, the rights are exercisable only in

purpose of preserving the value

accordance with that person's instructions; and

(b) if

the shares are held in connection with the
of loans as part of normal business

granting

activities and, apart from the right to exercise them

.for the purpose of

preserving the value of the
security, or of realising it, the rights are exercisable

Rightstakentobe
held by parent

unJ"',uriine iir's16

e. r,l"l'[iir'n:li"T"A;'lf'Tl'.. *,0 by a parent

it' undertaking

subsidiary
undertakings.

if they are held by any of its

subsidiary

undertakingS.

I

(2)Nothing in paragraph 7 or requires rights held by a
parent undertaking to be treated as held-by an! of its subsidiary
undertakings.
(3)For the purposes ofparagraph 8, rights are exereisable
with the instructions, or in the interests, of an
undertaking if they are exercisable in accordarrce with the
instructions of, or in the interests of a group undertaking.

in

Disregard of certain
rights.

accordance

10. The voting rights in an undertakirtg are reduced by
any rights held by the undertaking itself.

2002
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supplementary' 11. References in a provision of paragraphs 6 t6 l0

to

rights held by a person include rights that are taken to be held by
the person because of any other provision of those paragraphs
but not rights that because ofany such provision are taken not to
be held by the person.

THrRD

SCHEDULE

(SS. 12s& 126)

CONIIECTED Pffi,SONS: RETERENCES TO AN INTEREST IN
SHARES OR DEBENTURES
Introduction.

1.

This Schedule has effect for the interpretation ot

references in sections 125 and 126to directors connected with or

controlling

a

body corporate

to an

interest

in

shares or

debentures.
General provisions.

2.

(l) A reference to an interest in relevant securities
includes every kind of interest in the securities.
(2)Any restraints or restrictions to which the exercise of
any right attached to the interest is or may be subject are to be
disregarded.

(3)It is immaterial that the securities in which a person
has an interest are not identifrable.

(4)Persons having

a

joint interest in relevant securities

are

each taken to have that interest.
When person has
interest in securities
of company.

3. (l) A person has an interedt in relevant securities on
entering into a contract to acquire them.

(2)A person isjaken to have an interest relevant securities
the person-

(a)
(b)

has a right to call for detivery ofthe securities; or
has a right to acquire an interest in the securities or
is under an obligation to take an interest in them'

whether the right or obligation is conditional or absolute.

(3)Rights or obligations to subscribe for relevant
securities for the purposes of subparagraph (2) are rights to
acquire or obligations to take an interest in the securities'

(4) A

person ceases

to

have an interest

in

relevant

securities because of this paragraph-

(a)on the securities being delivered to another person in
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accordance with the person's

(i)

order-

in fulfilment of a conffact for their acquisition by the
person; or

(ii)

in satisfagtion ofa right ofthe person to call for their
delivery;

(b)
(c)

on a failure to deliver the securities in accordance
with the terms of such a contract or on which such
a right falls to be satisfied; or
one the lapse of the person's right to call for the
delivery ofsecurities.

whenpersontakento 4. (l) A person is taken to have an interest in relevant
-.--- -haveinterestin
. . :^' -;";i;;ftes ir securities if, not'.-being the registered holder, the person is
not registcrcd holder.

entitled-

(a)

to exercise any right conferred by the holding of

(b)

the shares;'or
to control the exercise ofany such right.

(2)For this purpose, a person is taken to be entitled to
exercise or control the exercise

of

a right conferred by the holding ofshares

(a)
(b)

'

ifthe person-

has a right (whether subject to conditions or not)
the exercise of which would make the persons so
entitled; or
is under an obligation ,whether or not so subject,
the fulfilment of which would make the person so
entitled.

(3)A person does not have an interest in
securities because ofthis paragraph only because the

(a)
(b)
Bodiescorporate'

relevant

person-

has been appointed a proxy to exercise any ofthe
rights attached to the securities; or
has been appointed by a body corporate to act as its
representative at any meeting of company or of
any class of its members.

i

5.

(1) A person is taken to have an interest in relevant
securities if a body corporate has an interest in them qndthe body corporate or its directors are accustomed
to act in accordance with the person's directions or

(a)

(b)

instructions; or
the person is entitled to exercise or control the

2004
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exercise of more than one-half of the voting power
at general meetings of the body corporate..

(2)For the purposes ofsubparagraph
(a)

(l)-

a person is entitled to

exercise or control the
exercise of more than one-half of the voting power
at general meetings of a body corporate; and

is entitled to exercise or
control the exercise of any of the voting power at
general meetings ofanother body corporate,
the voting power mentioned in paragraph O) is taken to be
(b)

that body corporate

exercisable by that person.

6. (l) If an interest in relevant securities is comprised ir
property held on trust, each beneficiary of the trust is taken to
have to have an interest in the securities.

Trusts,

(2)If a person is entitled to receive, during the person's
lifetime or the lifetime of another person, income from trust
property comprising relevant securities, an interest in the
securities in reversion or remainder or in fee is to be disregarded.

(3)A person who holds relevant securities as a bare trust
trustee or custodian trustee in accordance with the law applying

in Kenya does not have an interest in the securities for the
purposes of this Schedule or sectionl25 (when director
connected with a body corporate for purposes of Part IX) or
section 126 (when a director is to be regarded as controlling a
body corporate for purposes of Part IX).

FOURTHSCHEDULE

(S.221)

MATTERS F'OR DETERMINING UNFITNESS OF DIRECTORS
AND SECRETARIES

Part l-Matters applicable in all

cases

misfeasance or breach of any fiduciary or other
f:'"T'#;:"* duty by1.theAny
director or secretary in'relalion to the company.

rar"i".y

"

Irn.'

Misapplication or
improper retention
money.

of

2

Any misapplication or retention by ,the director or
secretary of, or any conduct by the director or secretary giving
rise to an obligation to account for, money or other property of
the company.

Responsibiliry for
compary entering
into debt avoidancc
tran sacti on

.

3. The extent of the director's responsibility for the
company entering into any transaction liable to be set aside
under a provision of the law of insolvency relating debt
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avoidance.

for

Responsibilitv
company failing to

4.

The extent of the responsibility of the director or
of

secretary for any failure by the company to comply with any

' ".-iry'*it
provisions of """.t"in
this Act.the following provisions of this Act:

(a)
(b)
(c)
(d)

section 93 (obligation to keep and enter up register
of members);
section 94 (location of register of mernbers);
section 1 36 (register of directors);
section 25 I (register of secretaries);

(e)

section 640 (companies

(f)

records);
section 642 (where and for how long records to be

to

keep

accounting

kept);

G)
(h)

section 718 (duty of company to lodge annual
returns with Registrar);
the provisions of Part XXXII req]riring a company
to lodge with the Registrar for registration
particulars of charges on its property.
Responsibilitv for
5.
The
extent of the responsibility of the director or
company failing to
:
: ,.
secretary for any failure by the directors of the company to
"o-;ry;i,h-_''provisionsof this.Actcomply with the provisions,of Part XXV imposing duties to
relatins to financial
;;;il;inf,*'- prepare annual financial statements and directors' reports and to
directors'reports. approve and Sign thOSe statements and reportS.

PART 2-MATTERS TO BE CONSIDERED WHEN COMPAI\IY
HAS BECOME INSOLVENT
Responsibilitvforthe
causes of company's
-_'---' -.

in*tv';;t.

to

1.

The extent of the responsibility of the director or

secretary for the causes of the company becoming insolvent.

2.

The extent of the responsibility of the director or
for any failuie by the company to supply any goods or
ror.
services which have been ppid for (in whole or in part).
Responsibilitv with
3. The extent of the respor,sibility of the director or
respect to preferential
secretary for the company entering into any transaction or giving
t
"iir""rio,i.. any preference, being a transaction or preference that is liable to
- be set aside under the Insolvqncy Act, 2013.
Responsibility wittr
4, The extent of the responsibility of the director or
rcspcct to failurc to
secretary for any failure by the directors of the company to
cdl crcditors'
mecfnr.
comply with a duty under the Insolvency Act, 20l3,to call a
creditors' meeting in a creditors' voluntary liquidation.
Rcsponsibilitv with.
5. Any failure by the director or secretary to comply
ffifi:if*ffiiv'' with any Jfig"tion by or under a provision of the law rellting
witppnscri-bed insolvency prescribed by the regulations for the purposes df ttris
Responsibilitv
supply goods or

#;i#;*;Jy

provision of

paid secretary

2m,6
insolvcncy
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law.

paragraph.

FIX'TH SCHEDULE

(s.4e8)

REQUIREMENTS TO BE COMPLIED WITH TO AVOID
CONTRAVEI\IING PART XVII (HOW COMPAI\IY'S ASSETS ARE
TO BE DISTRIBUIED)
Rcquircmcntsiflast l. (1) In this paragraph, the "company's last annual
annual financial
financialstatement"means;;;il;d"
(a) the individual. financial statement that was last
circulated to members in accordance with section
675 (company's duty.to circulate copies of annual
financial statement and reports); or

(b) if in accordance

with section 678 the company

provided a summary financial statement insteadthe individual financial statement that formed the
basis of that statement.

(2)If the company uses its last annual financial statement;
it shall ensure that-

(a)

the statement has been properly prepared in
accordance with this Act, or has been so prepared

subject only to matters that are not material for
determining, by reference to the items referred to
in section 498(l), whether the distribution would

(b)

(i)

contravene Part XV[;
unless the company is exempt from audit and the
that
directors have taken advantage

of

exemption-the auditor has made the auditor's
report on the financial statements, and, if that
report was qualifiedthe auditor has stated in writing (either at the time of
the auditor's report or subsequently) whether in the
auditor's opinion the matters in respect of which the
auditor's report is qualified axe material for
determining whether a distribution would contravene
Part

(ii)
(iii)

XVII;

and

in the case of a private company-a copy of that
statement has been circulirted to members in
accordance with section 675; or
in the

case

of a public company-a copy of that
laid before the company in

statement has been
general meeting.

(3)An auditor's statement is sufficient for the purposes of

I

I
l
I

I
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a distribution if it relates to distributions of a description that
includes the distribution in question, even if at the time of the
statement it had not been proposed.

I

i
Requiremens

if

initial financial
stalements used.

2, (l) If the company uses initial financial statements, it
shall ensure that they will enable a reasonable judgment to be
made as to the amounts of the items referred to in section 498(1).
(2) If an initial financial statement is prepared for a
proposed distribution by a public company, the company shall
ensure

that-

(a)

the statement has been properly prepared, or has
been so prepared subject to matters that are not
material for determining, by reference to the items
referred to in section 498(1), whether the
distribution would contravene Part XVU;
(b) the company's audiror has made a report stating
whether, in the auditor's opinion, the finanoial statement has
been propdrly prepared, and ifthat report was qualified(i) the auditor has stated in writing (either at the time of
the auditor's report or snbsequently) whether in the
auditor's opinion the matters in respect of which the
auditor's report is qualified are material for
determining whether a distribution would contravene
Part XVII; and

(ii)

in the case of a private company-a copy of that
statement has been circulated to members in
accordance with section 675 (company's duty to
circulate copies

f

annual financial statement and

reports); or

(iii)

in the case of a public company-a copy of that
laid before the company in

statement has been
general meeting;

(d)

(e)

a copy of the financial statement, and copies of the

auditor's report and any auditor's statement on the
financial statement, have been lodged with the
Registrar for registration; and
any requirement of Part XXXI as to the delivery of
a certified translation into English of any of those
documents has been complied with.

(4)In this paragraph, "properly prepared" means prepared
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in accordance with sections 649 and 650 (requirements for
company individual financial statements), applying those
rgquirements with such.modifications as are necessary because
the financial statements are prepared otherwise than in respect of

I

an accounting reference period,

SIXTH SCTTEDULE

(s.831)

SPECIFIED TNRSONS

L
2.
3.
4.
5.
6
7.
8.

The Cabinet Secretary.
The Court.
The Attorney General.
The t)-irector of Public Prosecutions.
The Registrar.
The Capital Markets.duthority.
An inspector appointed under Part XXX.
A member of the National Police Service.

SEVENTH

SCHEDULE (S.831)

AUTHORISED DISCLOSURES

l.

A disclosure for the purpose of enabling the Court to perform its
'functions under this Act or the Insolvency Act, 2013.
A disclosure for the purpose of enabling or assisting the Attorney
General or the Director of Public Prosecutions to perform their respective
functions under this Act.
3.,, A disclosure for the purpose of enabling the Registrar and officbrs of
the Companies Registry to perform their functions under this Act,
A disclosure for the purpose of enabling a statutory auditor to perform
the auditor's functions under this Act.
A disclosure for the purpose of enabling or assisting an inspector
appointed under Part XXX to perform the inspector's functions under that Part.
A relevant disclosure made for the purpose of section 830 (protection
in relation to certain disclosures: information provided to Attomey Gcrrvral).
A disclosure for the purpose of enabling or assisting the Attorney
Gpneral. or the Diiector'of Public Prosecutions to perform their respective
functions under'this Act.
A disclosure for the purpose of enabling the Takeovers Panel to
perform its functions under this Act.
A disclosure for the purpose of enabling or- assisting the Capital
Markets Authority, or an offiCbr or servant appointed under the CapitsLMarkets
Ac! to perform their respective functions under that Act.
10. A disclosure for the purpose of enabling or assisting the Official
Receiver, an authorised insolvency practitioner or a bankruptcy trudtee to
perform their respective functions under the Insolvency Act, 20$.

2.

4.

5.

6.
7.

. !.
9.

I
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11. A disclosure made to the Court for the purpose any legal proceedings
contemplated by this Act.
ETGHTH

SCHEDULE

(SS. 1029

&

1031)

DOCUMENTS AIYD INT.ORMATION SENT OR SIIPPLIED TO a
COMPATIY
Part l-Introduction

Applicationofthis 1. This Schedule applies to
Schedule.

---'---'-:

documents

or

information

sent or supplied to a company, but does not apply to documents
or information sent or supplied by another company.

PART 2-COMMUMCATIONS IN HARD COPY FORM

2.

Inuoduction.

A document gr information is validly sent or supplied
to a company if it is sent or supplied in hard copy form in
accordance with this Part.

3. (1) A document or information in hard copy form
*flTjro"',1"n"r,"
may be sent or supplied by hand or by post to an address (in
;il;Ayil;.-'

accordance with paragraph 4).

,","#"1,,#i;'*,'#;;ff ,ililL:;TIJT',:.,1fi

H:il:

'containing the document or information.

11!!.]:lL,
communlcauons

;il;6yil;.

,-

ln

4.

A document or informatiort in hard copy form may be

sent or iupplied(a) to an address specified by the company for

(b)
(c)

the
purpose;
to the company's registered office; or
to an address to which any provision of this Act
requires or permits the document or information to
be sent or supplied.

PART HOMMT]NICATIONS IN ELECTROI\IC FORM
Sending or supplyidg
documcnts or

information in
clectonic form.
Conditions for using
in clcctsonic form.

5.

A document or information is validly sent or supplied

to a company if it is sent or supplid in electronic form in

accordance with this Part.
A document or information may be sent or supplied to
a company in electronic form onlyif-the company has agreed (generally or specifically)

6.

(a)

(b)

that the document or information may be sent or
supplied in that form (and has not revoked the
agreement); or
the company is taken to have so agreed'by a
provision of thi5 Act.

20t0
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PART 4-OTHER AGREED FORMS OF COMMUNICATION
Document

or

8.

A document or information that is sent or supplied to a
company otherwise than in hard copy form or electronic form is
'"r,t.i'rppri"Jii'
sentorsuPpliedina validly sent or supplied-if it is sent or supplied in a form or

information validly

form ot manner

"gi."i'uviil-'
company.

manner that has been agreed by the company.

(ss. 1030 & 1031)
NINTH SCHEDULE
COMMUNICATIONS BY A COMPAIYY
PART I-INTRODUCTION
r\pplicationorthis 1. This Schedule applies to documents or
Schedule.

information

sent or supplied by a company.

PART 2-COMMUNICATIONS IN HARD COPY FORM

2.

Introduction.

A document or information is validly sent or supplied
if it is sent or supplied in hard copy form in

by a company

accordance with this Part.

3. (l) In sending a document or information in hard
Yi,llff"il",,",,n
copy
form,
the company shall either;il.op1,-io.*.'(a) hand it to the intended recipient or to the intended
(b)

recipient's authorised agent; or

deliver

it by hand, or post it, to an address in

accordance with paragraph 4.

(2)For the purpose ofsubparagraph (1)(b), a document or
if it is sent in a prepaid envelope.

information is sent by post
Address for
communications in
hard copy form.

4.

(l) A document or information in hard copy form
may be sent or supplied by the company to one of the following
addresses:

(a)

an address specified for the purpose by
intended recipient;

(b)

if

the intended recipient

the

is a company-the

company at its registered office;

(c)

if the intended recipient is a member of the
company-the member's address.as shown in the
company's register of, members;

(d)

if

(e)

an

the intended recipient is a director of

the
company-the director at the director's address as
shown in the company's register of directors; or

address

to which a

provision

of this Act

authorises the document or information to be sent
or supplied.

to in

(2)If the qoqpany is unable to obtain an addressreferred
subparagrap[ (l), the company may send or supply the

20ll
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document or information to the address of the intended recipient
last known to the company,

PART HOMMUNICATIONS IN ELECTRONIC FORM

Introtluction' 5.

A document or information is validly sent or supplied
by a company if it is sent in electronic form in accordance with

this Part.

Asreementto 6.
communication in
.rcrtr"ri.r"r*

A document or information can be sent or supplied by

a company in electronic form

(a) to a
(b)

only-

person who has agreed (generally or

specifically) to the document or information being
sent or supplied in that form (and has not revoked
the agreement); or
to a company.that is, because of a provision of this

Act, taken to have agreed to the document or
information being sent or supplied to it in that
Address for
communication in
electronic form,

7.

form.

A

is sent or
suppliedto an address specified for the purpose by the

(1)

document or, information that

supplied by electronic means can be sent or

(a)

intended recipient (generally or specifically); or

(b) if the intended recipient is a company, to an
address that is,

in

accordance

with a provision of

this.Act, taken to have been so specified.

(2)A document or information that is sent or supplied in
electronic form by hand or by post is required to

(a)
(b)

be-

handed to the intended recipient; or
sent or supplied to an address to which it could be
validly sent if it were in hard copy form.

PART 4-COMMIINICATIONS BY MEANS OF A WEBSITE
uscof

website' E.

Agreement
website.

A document or information is validly sent or supplied
by a company if it is made available on a website in accordance
with this Part.
to use
9. A document or information can be sent or supplied by
a company to a person by being. made available on a website
only if the person(a) has agreed (generally or specifically) that the
document or information may be sent or supplied
to the person in that manner; or
(b) is taken to have so agreed(i) under paragraph l0 (members of the company and
others); or
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(ii)

under paragraph I

I

(debenture holders),

and has not revoked that agreement.
Circumstances in
which members of
company and others
are takon to have
agreed to company's
use of website.

10.

(l) This paragraph applies to a

document or

information to be sent or supplied to a personas a member of the company;

(a)
(b)
(c)

by a member in accordance
with a company's articles to enjcy or exercise all
or any specified rights of the member in relation to
the company; or
as a person nominated by a member under section
116 (traded companies: nomination of persons to
enjoy information rights) to enjoy information
as a person nominated

rights.

(2)To the extent

(a)

that-

the members of a company have resolved that the

company may send or supply documents or
information to inembers by making them availirble

(b) a company's

articles contain provision

to

that

effect,
o person in relation to whom the relevant conditions are
satisfied is taken to have agreed that the cornpany may send or
supply documents or information to the person in that manner.

(3)The relevant conditions

are-

(a)

that the person has been asked individually by the
company to agree that the company may send or
supply documents or information generally, or the
relevant documents or information, to the person
by means of a website; and

(b)

that the company has not received a response
within twenty-eight days from and including the
date on which the company's request was sent.

(4)A person is not taken to have se agreed

if

the

company's request(a)

(b)

did not state clearly what the effect of a failure to
respond would be; or
waq sent less than twelve months after a previous
request mp$e 1o the person for the purposes of this
paragraph in respect of the same or a similar class
of documents or information.
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(5)Those provisions of Part III of this Act relating to
resolutions affecting a company's constitutron apply to a
resolution passed in accordance with this paragraph.

;ilffiHffi,I
h;ij;;;;i;k;;.
have agreed to use

fl.

to a

(l) This paragraph applies
document or
information to be sent or supplied to a person as a holder of a

of Company'S debentUreS.

company's website.

(2)To the extent

(a)

(b)

that-

the relevant debenture holders have duly resolved
that the company may send or supply documents or
information to them by making them available on a
website;or

the document creating the debentures so provide,
a debenture holder in relation to whom the relevant conditions
are satisfied is taken to have agreed that the company may send
or supply documents or information to the debenture holder in
that manner.'

(3)The relevant conditions

are-

(a) that the

debenture holder has been asked
individually by the company to agree that the
company may send or supply documents or
information generally, or the relevant documents
or information, to the debenture holder via a

(b)

website; and

that the company has not received a response
within twenty-eight days from and including the
date on which the company's request was sent.

(4)A person is not taken to have so agreed if

the

company's request(a)

(b)

did not state clearly what the effect of a failure to
respond would be; or
was sent less than twelve months after a previous
request made to the person for the purposes of this
paragraph in respect of the same or a similar class
of documents or information.

(5) For the purposes of this

(a)

(b)

paragraph-

the relevant debenture holders are the holders of
debentures of the company ranking equally among
themselves for all purposes with the intended
recipient; and
a resolution of the relevant debenture holders is

2014
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duly passed if they agree in accordance with the
provisions of the documents creating the
How document or
information is to be
made available.

12.

(l)

debentures.

A document or information required or permitted
to be sent or supplied via a website is not effective for the
purposes of this Act unlgss it is made available in a form that
will enable the recipient-

(a)
(b)

to read it; and
to retain a copy of it.

(2)For this purpose a document or information can be

if(a) it can be read with the naked eye by a person with

read only

(b)

normal vision; or
to the extent that

it

consists

of

images (such

as

photographs, pictures, maps, plans or drawings), it
can be viewed with the naked. eye by such a
person.
When company is to

notify availability of
document or
information on its
website.

13. (1) A

company that sends or supplies a document or
information via a website shall notify the intended recipient
the presence of the document or information on the
website;
(b)
the address ofthe website;
(c)
the place on the website where it may be accessed;

of-

(a)

and

(d)

how to access the document or information.

(2)The document or information is taken to

bdsent-

(a)

Pcriod for thich
document or
information is to be
available on
company's websitc.

on the date on which the notification required by
this paragraph is sent; or
(b)
if later-on the date on which the document or
information first appears on the website after that
notification is sent.
14. (1) A company that sends or supplies a document or
information via a website shall make the document or
information available on the website throughout(a) the period specified by any applicable provision of
this Act; or
(b) if no such period is specified-the twenty-eight
days from and including the date on which the
notification required under paragraph l3 is sent to
the person concerned.

(2)For the purposes of this paragraph, a failure to make a
document or information available on a website throughout the
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period referred to in subparagraph (1) is to be disregarded

(a)
(b)

if-

the document or information is made available on
the website for part of that period; and
the failure to make the document or information

available throughout that period is wholly
attributable to circumstances that it would not be
reasonable to have expected the company to
prevent or avoid.

PART s-OTHER AGREED FORMS OF COMMUNICATION

Documentor

f5. A document or information that is sent or supplied
otherwise than in hard copy or electronic form or by means of a
'.*'"rrrppri"JLi'
sentorsuppli-edin website is validly sent or supplied if it is sent or supplied in a
other asreed form or ^
form or manner that has been agreed by the intended recipient.
information validlv

;;';il?;;;;"'"'
means"

,ART 6--suppLEMENTARy pRovISIoNS

16. (l) This paragraph applies in relation to documents or
fil}|fffi:j*res.information
^
to be sent or supplied to joint holders of shares or
debentures of a company.

(2)Anything to be agreed or specified by a joint holder of
any such sharcs or debentures is effective only it is agreed or
specified by all thejoint holders.
(3)Anything required or permitted to be sent or supplied
to the holder may be sent or supplied

(a)
(b)

either-

to each ofthejoint holders; or

to the holder whose name appears first in the
register of members or the relevant register of
debenture holders.

(4)

Dcalh or bankruptcy
of holder of sharcs

This paragraph has effect subject to anything to the
contrary in the company's articles.
f7. (l) This paragraph has effect in the case ofthe death
or bankruptcy of a holder of a company's shares.
(2)Documents or information required or permitted to be
sent or supplied to e holder of the company's shares can be sent
or supplied to the persons claiming to be entitled to the shares in
consequence of the death or bankruptcy-

(a)
(b)

by name; or

by the title of representatives of the deceased, or
trustee of the bankrupt, or by any similar
description,

at the address in Kenya suppliedfor the purpose by those
persons,

2016
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(3)Until such an address has been so supplied,

a

document or information can be sent or supplied in any manner
in which it might have been sent or supplied if the death or
bankruptcy had not occurred.

(a)This paragraph has effect subject to anything to the
contrary in the company's articles.

(s.1044)

TENTH SCHEDULE

CONSEQUENTIAL AMENDMENT OF OTHER ACTS
PART I-AMENDMENT OF ACCOUNTANTS ACT (CAP. 531)
Provision amended or

Amendment.

inserted
Section 2a (Qualifications) Delete subsection

(l)

and substitute thefollowing

subsectior*

*(l)

Subject to this section, a person is
qualified to be registered if the person-

(a) has been awarded by

the

Examinations Board a certificate
Final
designated
Accountancy Certifi cate;

the

(b)

holds a qualification approved
by the Registration Board under

(c)

was, at the commencement of
this Act, both ordinarily resident
in Kenya and a member of a
professional body specified in
the Schedule to the Accountants

subsection (2);

(Designation) Act
repealed), as in

(now
force
the

immediately before

(d)

commencement of this Act; or
is a person who, before the 27th
November, 1976, was authorised
by the Registrar of Companies
under section l6l(lXb) of the
Companies Act (now repealed)

to hold

appointment as an
auditor of a company, and was

so authorised at

commencement of this Act."

the
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PART 2-AMENDMENT OF BANKING ACT (CAp.488)
In.section

Seiction 2

(Interpretation).

(a)

'

2(l)-

After the definition of ".branch"; insert the following
definition:
"Cabinet Secretary" means the Cabinet Secretary
for the time being responsible for matters relating to
finance;";

(b)

Delete the definition of "Minister".
Sections 7,84, Delete "Minister", wherever occurring, and substitute
9, 12,29,31,32, "Cabinet Secretary".
37, 38,40A,

414, 42,45,46,
53 and 55 and
Third Schedule.
Section 24
(Appointment

auditors).

Delete subsection (1) and substitute thefollowing subsections:

of

"(l) Subject'to subsection (7), every institution shall
appoint annually a statutory auditm (within the meaning of
section 3(l) of the Companies Act, 2013) and approved by the
Central Bank.
(lA) A statutory auditor appointed under subsection
shall audit and report on the annual balanc.e sheet and
profit and loss account required to be submitted to the Central
B'ank in accordance with section 23 (l)."

(l)
Section 34A

Delete subsection (5) and substitute the following subsections:

(Voluntary
liquidation).

"(5) While the institution is in liquidation under this
section, the liability of the shareholders of the institution for
uncalled subscriptions to the capital stock of the institution
continues.

(6)

The institution shall discharge its liability to its
depositors as soon as practicable after the commencement of
the liquidation and shall then rank all other creditors in
accordance with the Insolvency Act,2013."
Section 35

Repeal the section and substitute thefollowing section
"Uquidation of
35. (!) Ifsatisfred on reasonable grounds
insolvent
that
an
institution has become insolvent, the
institutions.

Central Bank may appoint the Board to be a
liquidator of the institution.
(2) Such

an appointment has the

same

effect as the appointment of a liquidator by the

2018
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High Court under Part VI of the Insolvency Act,
2013, and for that purpose, references in that
Act to "the relevant date" and "commencement
of the liquidation" are taken to be references to
the date on which the Board is appointed as
liquidator.

(3)A person may not be appointed as
liquidator of an institution under Part VI of the
Insolvency Act, 2013(a)

if the Board has already

been

appointed as its liquidator; or

(b)

if

the Board has not already been

so

appointed-without

the

approval of the High Coun.

(4)The Court may give approval under
subsection (3)(b) only if the Central

Bank-

it does not intend
its powers under this

(a) has certified that

to

exercise
section; or

(b) has failed to exercise its powers
within such period, not exceeding

three months, as the High Court
may specify.

(5) When a liquidator (other than the
Board) has been appointed as liquidator of an
institution, the Central Bank may, at any time,
apply to the High Court for an order that the
liquidator be removed and the Board be
appointed as liquidator instead.

(6)If the High Court appoints the Board
of the liquidator, the provisions of the

instead

Insolvency Act, 2013, apply to a liquidation by
the Board but only to the extent that they are not
inconsistent with this Act and any regulations
made under it.

(7) When the Board is appointed as
liquidator of an institution, it may do all or any
of the following:

20t9
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(a)

carr), on the business of the
institution so far as may be
necessary for its beneficial
liquidation;
appoint an advocate to assist it in
the performance of its functions;
pay any classes of creditors in full;

(b)
(c)
(d)

enter into any compromise or
arrangement with creditors or
persons claiming to be creditors;

(e)

compromise-

(i) all calls and liabilities to call,
debts and liabilities capable of
resulting in debts, and all claims
(whether present
future,

certain

or

or

contingent, or

ascertained or sounding only in
damages) subsisting or alleged
to be subsisting between the
institution and a contributory or

other person who may have a
liability to the institution; and

(ii) all questions

affecting the assets
or liquidation of the institution,

on such terms as may be agreed;

(0

take sec,urity for the discharge of
any such eall, debt, liability or claim
and give a complete discharge for it.

(8) In

addition

by

to the

powers

subsection (7), the Board may
when acting as a liquidator of an institution-

conferred

(a) set off

payment made

protected depositor

to

out of

fund against any

a

the

dividend

subsequently determined
payable to such depositor;

(b)

recover interest payable to the

2020
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institution

on loans, overdrafts

and other credit
outstanding as

facilities

at the date of

liquidation;

(c)

offset deposits and any other
liabilities to the institution's
customers against any loans or
debts owed to the institurtion as at
the date of liquidation;

(d)

invest surplus funds

in

the

liquidation account that
immediately required for the
purpose of financing day to da1

are not

operations in

short-term
reputable
institutions approved by the Board
or in such Government securities
as the Board may determine.

placements

with

(9)ln the exercise of its powers as

a

liquidator, the Board may, by notice in writing,
require any person who is or has'at any time
been a director, managing director, secretary,
principal officer, manager, officer or employee,
agent, accountant or auditor of the institution or
any person who has custody of any funds or
other assets of the institution being liquidated

tG-

(a) give to the liquidator

reasonable assistance

at'

ir.

connection with the liquidation;

(b)

appear before

the liquidator for

examination conceming matters
relevant to the liquidation;
(c)

produce any records or documents
that relate to the affairg of the
institution being I iquidated.

(10) In perf'orming
this section, the

its functions under
Board is subject to the

The Companies BilL
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When

the Board has

been

appointed as liquidator in respect of an
institution, the powers of the Board are
exercisable only if and to the extent authorised
by the Central Bank.

(12) When the High Court has

appointed a liquidator' in respect of an
institution, the powers of the liquidator are
exercisable only if. and to the extent authorised
by the High Court.

(13) ft

the

application

of

any

interested party, the High Court may, if it
considers it appropriate to do so, appoint a
liquidation committee having the same powers
as a liquidation cornmittee appointed under Part
'
VI of the Insolvency Act,20l3.
(14)

The Cabinet Secretary may make
regulations generally for carrying
out the liquidation of an institution
under this section, and in doing so

may(a)

(b)

apply relevant provisions of the
Insolvency Act, 2013, with or
without modifications; and
include provision as to the manner
and time in which depositors and
other creditors of the institution

(preferential or otherwise) are
required to submit proofs of their
debts to the Board.

(15)

For the purpose

institution becomes insolvent
(a)

(b)

ofthis

if--

sEction, an

it is unable to pay its debts within
the meaning of section 383 of the
Insolveney Act,20131'
a liquidation order is made against

it, or a resolution for

(c)

creditors'

voluntary liquidation is passed,
under Part VI of the lnsolvency
Act,20l3;
it is unable to pay amounts due

2022
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(d)

and payable to its depositors; or

the Central Bank determines on
investigation that the value of its
of its

assets is less than the amount

liabilities.".
Sectio. ns

35AA, After section 35, insert

35AB and iSAC.
"Fowcr to place
institutions in
administration in
cortain
circumstanccs.

the

following new sections:

35AA. (l) The Central Bank

may
appoint the Board as administrator to manage to
manage the institution's affairs and propertyi but
only it is satisfied that-

(a)

the institution is or is likely to
become unable to pay its debts;
and

(b) the

administration

order

is

likely to achieve at
least one of the objectives of

reasonably

administration.

the

(2)For the purpose of subsection (l)(b),
objectives of administration af,e the

following:

(a) to maintain the institution as a
(b)

going concem;

to achieve a better outcome for the
institution's creditors as a whole
.than would likely to be the case if
the institution were liquidated

(without first being

under

administration);

(c) to realise the property of the
institution

in

order

to

nrake a

distribution to one or more secured
or preferential creditors.

(3)The appointment of the Board as
administrator of an institution has the same
effect as the appointment by the High Court of
an adminishator of a company under Division 3
of Part MII of the lnsolvency Act,2013.

(4)A person may not be appointed as
MII'of

administrator of an institution under Part
the Insolvency Act, 2013-

The Companies BilL, 20 I 4

(a) if
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the Board has already

been

appointed as its administrator; or

(b) if the Board has not already been
so appointed-without the
approval of the High Court.

(s)The Court may give approval under
subsection (a)@) only if the Central

(a)

has certified that

Bank-

it does not intend

to exercise its powers under

this

section; or

(b)

has failed to exercise its powers
within such period, not exceeding
three months, as the High Court
may speciff.

(6) When an administrator (other than the

Board) has been appointed in respect of an
institution, the Central Bank may, at any time,
apply to the High Court for an order that the
administrator be removed and thi Board be
appointed as administrator instead.

(7)If the High Court removes the
administrator and appoints the Board instead,
the provisions of Part VIII of the Insolvency
Act, 2013, apply to an administration by the
Board but only to the extent that they are not
inconsistent with this Act and any regulations
made under

it

(8)A receiver or receiver and manager
may not be appointed in respect of an institution
and any provision purporting to confer power to

appoint such a receiver or a receiver and
manager is takeh to be a power to appoint an
administrator under Pan VIII of the Insolvency
Act,2013.

I

(9)Ifl before the commencement of Part 2
of the Tenth Schedule to the Companies .Act,
2013, a receiver or receiver and manager of an
institution has been appointed in respect of an
institution, the receiver, or receiver and
manager, is taken to be an administrator
appointed under Part VIII of the Insolvency Act,
2013.
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(10) When the Board is appointed as
administrator in respect of an institution are
exercisable only if and to the extent authorised
by the Central Bank.

(lt1 The powers of an administrator
(other than the Board) appointed or taken to
have been appointed in respect of an instittrtion
are exercisable only if and to the extent
authorised by the High C.ourt.
In the exercise of its powers as an
administrator, the Board may, by notice in
writing, require a person to whom subsection
(13) applies(a) to give to the liquidator all
(12)

reasonable assistance

connection with

in
the

administration;

(b) to appear before the Board for
examination concerning matters
relevant to the administration;

(c) to

produce

any records or

documents that {elate to the affalrs
institution under

of the

administration.

(13) This subsection

applies

to

the

following persons:

(a)

any person who is or has at any
time been a directbr, managing

director, secietary, principal
offrcer, manager, officer or
employee, agent, accountant or

(b)

auditor of the institution;

any percon who has custody of
funds or other assets of the
institution under administration.

The Cabinet Secretary may make
regulations generally for carrying out the
administration of an institution under this
section, and in doing so may apply relevant
(14)

provisions of the Insolvency Act, 2C13, with or
without modifications.
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Right of appeal in
respect of Board's

exercise of powers
under section 35 or

35AA.
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35A8. (l) Any interested person

who is
dissatisfied with the exercise by the Board of a
power conferred on it by section 35 or 35AA

may apply to the High Court for an order or
orders under subsection (2).
(2)On the hearing of an applicatioh made
under subsection (l), the High Court may either
dismiss the application or, if it considers that
that the Board has exercised the power unfairly
or unreasonably in relation to the applicant,
make either or both of the following orders:

(a)

an order quashing any decision

of

the Board purporting to be made
in the exercise of the power, and
any action taken as a result ofthat
decision;

(b)

an order directing the Board to
exercise the power in such a way
as the Court determines, subject to

such terms as the Court considers
appropriate.

(3) The Board

is entitled to

be

served with a copy of an application made

(l) and to appear as
at the hearing of the

under. subsection

respondent
application.
Offences under
sections 35 and

3544.

35AC.

(l) A person who-

(a)

refuses

(b)

an administrator appointed under
section 35AA, that is applicable to
the person, to the extent to which
the person is able to comply with
it;
obstructs or. hinders such a
liquidator or administrator in the
exercise of the powers conferred
underthis Act;
provides information, or makes a
false statement, to such a

(c)

or fails to comply with a
requirement of a liquidator
appointed under section 35, or of

liquidatoi or

administrator

2026
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(d)

knowing it to be false or
misleading in any material respect;
or
when appearing before such a
liquidator for examination in

with such a
requirement-makes a statement
knowing it to be false or
accordance

misleading in a material respect,
commits an offence and on conviction is liable
to afine not exceeding one million shillings, or
to imprisonmentfor a term not exceeding three
years, or to both.

(2)lf, after being convicted of an offence
under subsection (1)(a), a person continues to
refuse or fail to comply with the relevant
requirement, the person commits a further
offence on each day or part of a day on which
the refusal or failure continues and on
conviction is liable to a fine not exceeding one
hundred thousand shillings for each such
offence.".
Section 39

(Protection

of

deposits).

Delete subsection (6) and substitute the follawing subsection:

"(6) An institution becomes insolvent for

if(a) a liquidator or provisional

the

purposes of this Part

liquidator is

appointed in respect of the institution
under Part VI of the Insolvency Act,
2013;

(b) a liquidator or interim
appointed in respect
under this Act; or

liquidator is

of the institution

(c) a liquidation order or administration
order is made in respect

of it, or

a

resolution for creditors' voluntary
liquidation is passed, under the
Section
(Rights

40A

of
as s ignments)

Insolvency Act, 2013."
Delete subsect,ion

(l)

and substitute thefollowing subsection:

f:,,,,ffJ:l"o'3i,n,X'Xli,,,lJ
iab, itiestll
Insolvency Act, 2013, or under any other written law to third
r

"il;,'li1illi::r
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parties for the benefit of the creditors and depositors of the
institution under liquidation.".
Section

4lA

(Administration
ofassets).

Section 56
(Repeal and
savings).

Delete subsection

(l)

and substitute the

following subsection:

"(l) The Board shallhold, manage and dispose of all
the assets of an institution remaining unsold at the time of the
institution's liquidation.".
After subsection (2), insert

*(3)

the

following subsection:

rf(a)

any act or thing that was done or
omitted to be done by or to the
Minister under this Ac[ before the
commencement of Part 2 of the Tenth
Schedule to the Companies Act, 2013,
had effect immediately before that
commencement; and

(b) that act or thing could be done or be
omitted to be done by or to the Cabinet

Secretary under this

Act after that

commencement,
that act or thing is taken to have been done or omitted to be
done by or to the Cabinet Secretary."

PART 3-AMENDMENT OF CENTRAL DEPOSITORIES ACT
(NO. 4 Or 2000)
Sections 2, 21,
29, 37 and 66.

Delete "Cornpanies Act", wherever occurring, and substitute

Section 14

Delete sub:sections (5) and (6) and suhstitute the follawing
subsection:

(Veriftcation of
certificates and
transfer to a
central
depository or
nominee
company).

"Companies

Act,20I3".

(5) Se;tion 508 of the Companies Act, 2013 does
not apply to a transfer that is required to be registered by an
issuer under this section and section 15(4), but if an issuer
refuses registration of such a transfer, it shall serve on the
transferor and the central depository @eing the transferee) a
notice giving the reasons for the refusal.
(6)

An instrument of transfer lodged with an issuer
under subsection (1) can be registered in the name of a central
depository or its nominee company if it has been certified by a
central depository agent instead of being executed by the
central depository or its nominee company. This subsection
applies despite section 512 of the Companies Act, 2013."

2028
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Delete subsection (3) and substitute thefollowing subsection:

"(3) Despite section 93 of the Companies Act,2013,
dboositorvto
central
depository shall ensure that a record of depositors
::"-:_'::'''"i . ,a
matnta.tn

record

-

olltc'at maintained in a"coidunce with subsection

of

depositors).

(a)

(2)-

contains information
record form;

in

computerised

(b) is not distinguished by means of a
(c)
Section

27.

share number; and

contains such other information

as

may be required under the CDS rules."
Repeal the section and substitute thefollowing section:
References to the
the
"27. (1)
Companies Act,

2013.

With effect from

dematerialisation date and irrespective of
anything in the Companies Act, 2013, or any
provision of the issuer's constitution, a reference
in relation to a dematerialised security,

to-

(a) a

register of members, or of
debenture holders, (including
branch registers) kept by a
company under the Companies
Act, 2013, is taken to be a
reference to the record of
depositors maintained by the

(b)

central depository;
a transfer of shares

or

debentures

from a transferee under

the

Act is taken to be a
to a book-entry transfer

Companies
reference

performed

by the

central

depository; and
(c)

any certificate, instrument of
transfer or any movable property
representing any security that is
used as evidence of ownership of

the security is taken to be

a

reference to a statement of account
issued by the csntral depository.
(2) Section

505 of the Companies Act,

2013 does 'not apply
security."

to a

dematerialised
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PART 4-AMENDMENT OF CO.OPERATIVES SOCIETIES ACT

(cAP.4e0)
Section

2

In section

(Interpretation)

2-

(a)

after the definition of "by-laws", insert the following
definition:
" 'oCabinet Secretary" means the Cabinet Secretary
for the time being responsible for co-operative
development;";

(b)

after the definition of "limited liability", insert:

"

"liquidator" means a liquidator appointed under

section 65;";

(c)

delete the definition of

29, Delete "Minister", wherever
30, 77, 84, 85, Secretary".

Sections 9,

*Minister".

occurring, and substitute "Cabinet

90A and 9i,.

Sections

l6

72.

and Delete "Companies Act", wherever occurring, and substitute
"Companies Act,20I3".

22 In section 22(c), delete "banlvuptcy"
(Member's "insolvency".

Section

and substitute

rights vis-d-vis
the co-

operative
society).
Section 30
In subsection (8), delete "Registrar" and subsfitute
(Division of co- "Commissioner".

operative
qocieties).

Section

36

Repeol the section and substitute thefollowing section:
"Member's.share

not

36. (l ) Subject to section 34, the share or
of a member in the capital of a cooperative society is not liable to attachment or
sale under a judgment or order of a court in
respect of a debt or liability incurred by the

subjecttoattachment'interest

member.

(2)If

such a member is adjudged bankrupt

under the Insolvency Act, 2013, the bankruptcy
trustee appointed in respect of the member's
estate does not have a claim on the member's
share or interest, but if such a membgr is
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adjudged bankrupt under that

Act and the

society is dissolved, the share or interest of the

in the bankruptcy trustee
appointed in respect of the member's estate.".

member vests

Section 5 I
Delete subsection (2) and substitute thefollowing subsectioni:
(Charges to be
*(z)If, within thirty days after creating a charge in
registered with
accordance with section 49, a co-operative society fails to
the
register the charge with the Commissioner, each officer of
Commissioner).
the society who is in default commits an offence and on
conviction is liable to a fine not exceeding two hundred
thousand shillings.

(3) Subsection (2) does not apply ifregistration
charge was effected by a person other than the society.
(4)

ofthe

If, after an officer of a co-operative society

is

convicted of an offence under subsection (2), the failure to
register the charge continues, each officer ofthe society who
is in default commits a further offence on each day on which
the failure continues and on conviction is liable to a fine not
exceeding twenty thousand shillings for each such offence."
Section 57
(Right of
members and

creditors to
inspect register
ofcharges).

Delete subsection (2) and substitute the following subsections:

"(2)An officer of a co-operative society who prevents
or obstructs a person from inspecting the society's register of
charges, or copies of the documents by the society has
created charges as provided by subsection (l) commits an
offence and on conviction is liable to a fine not exceeding
five hundred thousand shillings.

(3) On convicting an officer of a co-operative society
of an offence under subsection (2), the court may order the
officer to facilitate the inspection of the society's register of
charge*and the copies of the relevant documents."
New Part

flIA.

After section 60A, insert

the

following new Part:

..PART XIIA
Special powers of the Court to set aside certain transactions
Power of the Court to
set aside transaction
that is under value.

608. (l) This section applies to a cooperative society in respect of which a liquidator
is appointed.
(2)In this section, "relevant time" has the
meaning given by section 60D.
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(3)lf the liquidator reasonably believes
that the society has at a relevant time entered
into a transaction with a person at an undervalue,
the liquidator may apply to the Court for an
order under subsection (4).

(4)It on the hearing of an application
made under subsection (3), the Court finds that
the transaction was undervalue, it shall make an
order setting aside the transaction and restoring
the position to that which would have existed if
the society had not entered into the transaction.

(S)For the purposes of this section and
section 608, a co-operative society enters into a
transaction with a person at undervalue iF-

the society makes a gift to the
person or otherwise enters into a
transaction with the person on
terms that provide for the society

(a)

to receive no consideration; or
the society enters into a transaction
with the person for a consideration

(b)

the value of which, in money or
money's worth, is significantly
less than the value, in money or

money's worth, of
consideration provided by

the

the

society.

(6)The Court 'may not make an order
under subsection (4) in respect of a transaction
at an undervalue if it is satisfied-

Power of the Court to
void prefcrence.

(a)

that the society that entered into
the transaction did so in good faith
and for the purpose of carrying on

(b)

that at the time when the society

its business; and

did so there were reasonable

grounds for believing that it would
benefit from the transaction.
60C. (l) ln this section, "relevant
time" has the meaning given by section 60D.

If

a

(2)
of the view that co-operative
society has at a relevant time given a preference

2032
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to a person, the Commissioner may apply to the
Court for an order under subsection (3).

(3)It on the hearing of an application
made under subsection

(4, th" Court is satisfied

that the society has at a rbtevant time given a
preference to a person, it shall make an order
voiding the act constituted by giving the
preference and restoring the position that which
would have existed if the preference had not
been given.

(4)For the purposes of this section and
section 60E, a co-operative society gives a
preference to a person
(a)

(b)

iF-

the person is one of the society's
creditors or a surety or guarantor
for any of the society's debts or
other liabilities; and
the society does any act or allows
an act to be done that (in either
case) has the effect of placing the
person in a. position that, if the
society were in insolvent

liquidation, is better than the
position the person would have
been in had that act rlot been done.

'not make an order
(s)The Court may
under subsection (3) in respect of a preference
given to a person unless it is satisfied that the
society that gave the preference was influenced
in deciding tb give it by a wish to produce in
relation to that person the effect refened to in
subsection(4)(b).

(6)A co-operative society that has given a
preference .to a person connected with the
society (otherwise than by being its employee) at

the time when the preference was given is
presumed, in the absence of evidenee to the
contrary, to have been influenced in deciding to
give by such a wish as is referred to in

it

subsection (5).

(7)The fact that action has been taken in
of a Court does not,

accordance with the order

The Companies Bill, 2014

2033

without more, prevent the doing or suffering of
that action thing from constituting the giving of
a preference.

60?.. (1) Subject to subsection (2), the
.
.
A; #;c."'" time at which a co-operative society enters into a

Xfj,[':f,ij:'J'""

transaction

at an undervalue or

gives

a

preference is a relevant time if the transaction is
entered into, or the preference is givenin the case of a transaction at an

(a)

undervalue or

of a preference th4t

is given to a person who is
connected with the society

(b)

(otherwise than through being its
employee)-at a time during the
two years immediately'. preceding
the appointment of the liquidatori
or
in the case of a preference that is
not such a transaction and is not so
given-at a time during the six
months immediately preceding that
appointmenl.

(2)If a co-operative society enters into a
transaction at an undervalue, or gives a
preference at a time referred to in subsection
(l)(a) or (b), that time is a relevant time for the
purposes of section 608 or 60C only if the
society-

(a)
(b)

is at that time unable to pay'its
debts; or
becomes unable to pay its debts in
consequence of the transaction or
preference.

(3)However, the condiiions in subsection
(2) are, in the absence of evidence to the
contrary, presumed to exist in re_lation to a
transaction at undervalue that is entered into by
the society with a person who is connected with
it.

608. (l)
3#Tit1"J.:""0*'
(power of the
"rJri".y

pio"i'ion'.

An order under section 50B
Court to set aside transaclion that
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is undervalue) or section 60C (power of the
Court to void preference) with respect to a
transaction or preference entered into or given

by a

co-operative society ffioy, subject to

subsection

(a)

(2)-

require property transferred as part
ofthe transaction, or in connection

with the giving of the preference,
to be vested in the society;
(b)

require the property to be so
vested if it represents the
application either of the proceeds

of
(c)

sale

of property so transferred

or of money so transferred;
release or discharge (in whole or

in part) any security given by

the

society;

(d)

require any person

to

pay,

in

of benefits received from
the society, such amounts to the
liquidator as the Court may
respect

(e)

specify;
provide for any surety or guarantor

whose obligations to a person
were released or discharged (in
whole or in part) under the
transaction, or by the giving of the
preference, to be subject to such

new or revived obligations to the

person as the Court considers
appropriate;

(0
(i)

providefor security to be provided for the
discharge of an obligation imposed
by or arising under the order;

(ii)

for such an obligation to be charged
on specified property; and;

(iii)

for the security or charge to have the
same priority as a security or charge

(in whole or
in part) under the transaction or by
the giving ofthe preference; and
released or discharged

(g)

provide for the extent to which a
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person whose property is vestdd
by the order in the society, or on
whom obligations are imposed by
the order, is to be able to prove in
the liquidation of the society for
debts or other liabilities that arose
from, or were released or
discharged (in whole or in part)
under or by, the transaction or the
giving of the preference.

(2)An order under section 608 or 60C
may affect the property of, or ir.npose an
obligation on, a person whether or not the
person is the one with whom the relevant cooperative society entered into the transaction, or
the person to whom the preference was given.

'(3)However, such an order-

(a)
(i)
' (ii)

may not detrimentally affect
interest in property

an

that-

was acquired from a person other
than the society; and

in good faith and for
value, or detrimentally affect any
interest that is derived from such an

was acquired

interest; and

(b)

(i)

may not require a person who
received a benefit from the
transaction or preference in good
faith and for value to pay an
amount to the liquidator, unlessthb person was a party to the
transaction; or

(ii)

the payment is to be in respect of a
preference given to that person at a
time when thb person was a creditor
of the society

(a)If a person has acquired an interest in
property from a person other than the relevant
co-operative society, or has received a benefit
from the transaction or prefererice and, at the
time of the acquisition or receipt, the person-
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(a)

(b)

had notice of the

relevant

surrounding circumstances and of
the relevant proceedings; or
was connected with, or was an
associate of, either the relevant co-

or the person
with whom that co-operative
operative society

society entered into the transaction
or to whom that co-operative
society gave the preference,
purposes
then,for the
ofparagraph (a) or
paragraph (b),of subsection (3), the interest is
presumed to hdve been acquired, or the benefit
to have been received, otherwise than in good

fzith.

(5)

For the purposes of

subsection (4Xa), the relevant surroundihg
circumstances, in relation to a co-operative
society, are(a)

(b)

the fact that the society entered
into the transaction at an
undervalue; or

the circumstances that

amount6d

to the giving of the preference by
that co-operative society,

and subseotion (6) has effect to determine
whether, for those purposes, a person has
notice of the relevant proceedings.
(6)For the purposes of subsection (5), a
person has notice ofthe relevant proceedings if
the person has notice ofthe fact that a liquidator
has been appointed in respect ofthe society.
(7)Nothing in this section or sections 608

to 60D affects the availability of any other
remedy, even in relation to a transaction gr
preference that the society had no polver to enter
into or give.

(8)Nothing in subsection (1) limits the
Court's powers under sections 608(4) and
6oc(3).
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Power of thc Court to
set aside certain
extortionate credit
transactions.

2037

This section applies to

60F.(l)

a

transaction to which a co-operative society is, or

has been,

a

party

to a transaction for, or

involving, the provision of credit to the society.

(2)The Commissioner may apply to the
Court for an order under subsection (3) if the
Commissioner believes that such a transaction-

(a)
(b)

is or was extortionate; and

was entered into during the three

years immediately preceding the
date on which the society entered
administration or on which a
liquidator was appointed in respect
of the society.

(3)I[ on the hearing of an application
made by the Commissioner under subsection (2),

the Court is satisfied that the transaction is or
was extortionate and was entered into within the
period referred to in section (b) of that
subsection, it shall make one or more of the
following orders:

(a)
' (b)
'
(c)

an order sgtting aside the whole or
part of an obligation created by the
transaction;
an order otherwise varying the
terms of the transa0tion or varying
the terms on which any security
for the purposes of the transaction
is held;
an order requiring a person {vho is
or wzui aparty to the transaction to'
pay
the Commissioner any
amounts paid to that person by the
society
accordance. with the
transaction;

to

in

(d)

an order requiring a person
surrender

to

to the Commissioner

by the person as
security for the pulposes of the

property. held
transaction;
(e)

an order direct[ng accounts to be

taken betwedn

the specified
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persons.

(4)For the purposes of this section, a
transaction is extortionate
having regard to
the risk accepted by the person providing the

ii

,

credit(a)

:

(b)

it are or were such as
to require grossly exorbitant
payments to be made (whether
unconditionally or in certain
the terms of

contingencies) in respect of the
provision of the credit; or
it otherwise grossly contravened
ordinary principles of fair dealing.

JI,.JT*1' ",1#'#:ffi1"T 3Tl :l
the absence of evidence to the contrary,
uppr i.ulsi

presumed to be or to have been extortionate.

(6)The powers conferred by this section
are qxercisable in relation to a transaction
concurrently with any powers exercisahle in
relation to the transaction as one at an
undervalue.

Circumstancesin

.;;-G;;;

ttntr t1\ E-^^^+ A- ^

60F.(l) Except ds otherwise
by
. section,
-'- this
a floating charge on a co-operative

whichfloatingcharge..

socicty's undertaking

orProP€rtvtobe

provided

SOCiety,s Undertaking Or prgperty created

at

relevant time is invalid except to the extent
the aggregate

(a)
'

of-

an amount equal to the value of so
much'of tne consideration for the
creatio( of the charge as consists

of

(b)

a

of

money .

paid,

or

goods or

services supplied, to the society at
the same time as, or after, the
creation ofthe charge;
an amount equal to the value of so

much of that consideration as
consists of the discharge or
reduction, at the same time as, or
after, the creation ofthe charge, of
(c)

any debt of the society;"and
the amount of such interest

as is payable on the

(if any)
amount
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to in clause (a) or (b).in
accordance with an agreemb'ril
under which the money was so
paid, the goods or services were so
referred

supplied

or thp debt was so

discharged or reduced.

(2)Subject to subsection (3), the time at
which a floating charge is created by a cooperative society is a relevant time , for the
purposes of this section if the charg6 is
created(a)

in the case of a charge which

is

in favour of a person who
connected with the societywithin the two years immediately
preceding the appointment of a
liquidator in respect of the society;
in the case of a charge that is
created in favour of any other

created

is

(b)

person-at a time within the
period of twelve months ending
with the date of that appointment.

(3)lf a

co-operative society creates a
at a time referred to in
subsection (2Xb) and the person in favour of
whom the charge is created is not connected
with the society, that time is not a relevant time
for the purposes of this section unless the

floating charge

society-

(a)

is at that time unable to pay

(b)

debts; or
becomes unable to pay its debts in

conseguence
under w-hich

its

of the transaction

tfu charge is created.

(4)For the purposes of subsection (1)(a),
the value of any goods or services supplied as
consideration for a floating charge is the amount
in money that, at the time they were supplied,'
could reasonably'have been expected to be
obtained for supplying the goods or services in
the ordinary course of business ind on the same
terms (apart from the consiileration) as those on
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which they were supplied to the society.".
Section 64

Repeal the section and substitute the.fttllowing section:
"Liquidationof

co-

operative socictl

":r,"i.'r.elr"^iii61,
cancelled
section 6l or 62.

undcr

Section 65.

64. The First Schedule has effect with
respect to the liquidation of a co-operative

society whose regiStration has been cancelled
under section 6l or 62.".
Repeal the ,section and .tub.stitute lhe/bllctwing section:
"Appointment of
I

iquidators.

65. ( I )

If the

registration

of a

co-

operative society is cancelled under section 6l

or 62, the Commissioner may appoint one or
more authorised insolvency practitioners to be
the liquidator or liquidators of the society.

(2)'lhe property of the society vests in the
liquidator or liquidators from and including the
date on rvhiclr the cancellation of registration
took effect.
(3) In this section, 'authorised insolvency
practitioner' means an insolvency practitioner
authorised under Part Il of the Insolvency Act,
2013;',.

Section 7 l.

Repeal the .seclion and sub,vlitttte the /blktwing .section:

to
71. ( l) The Third Schedule prescribes
"
;;;;";,;;r;i; offences relating to conduct belore and during
liquidation and provides for criminal
"OI'lcnccs relating
thc liquidation ol'co-

proceedings relating to those offences.

(2)lf the liquidator of a

co-operative

society whose registration has been cancelled
reasonably suspects that an offence specified in
the Third Schedule have or may been committed
during or before the liquidation of the society,
the liquidator shall report the matter to the
Commissioner.
(3 )

As soon as

practicable after

a

suspected offence is reponed in accordance with
subsection (2), the Commissioner shall take such

action (including prosecution of the offence)
the Commissioner considers appropriate.".

as
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Section

9

l

(Rules1.

z0/.t

(a) In section 93(2), after paragraph (r), insert thefollowing'
paragraph:
"(ra) provide for societies that become insolvent to be
placed under administration instead of liquidation
if it appears that it may be possible for them to
. recover from their insolvency;"
(b) After section 93(2), insert thefollowing subsection:
"(2A)ln making rules for the purpose of subsection
(2)(ra), the Cabinet Secretary may apply such provisions of the

Insolvency Act, 2013, relating to the administration of
insolvent companies as the Cabinet Secretary considers

appropriate and, in applying those provisions for that purpose,
may make such modifications to them as appear to the Cabinet
Secretary to be necessary.".
Section 94
(Offences)

In section 94, delete subsection (2) and substitute thefollowing
subsection:

"(2) A co-operative society, an officer or member of
such a society, or other person who is convicted of an offence

under subsection

(l) is liable to a fine not exceeding five

hundred thousand shillings.".

Section 95.

Repeal the section and substituie the following section:
"Certain laws not

to apply.

95. Except as expressly provided by rules
made under section 9l,the Companies Act, 2013,
the Insolvency Act, 2013 and the Registration of
Business Names Act do not apply to a co-operative
society.

Seclion 96
(Repeal bnd

savings).

After subsection (2), insert

the

following subsection:

"(3) If(a)

(b)

any act or thing that was done or omitted to be
done by or to the Minister under this Act before
the commencement of Part 4 of the Tenth
Schedule to the Companies Act,2013, had effect
immediately before that commencement; and
that act or thing could be done or be omitted to be
done by or to the Cabinet Secretary under this
Act after that commencement,

thqt act or thing is taken to have been done or omitted to be done
by or to the Cabinet Secretary.".
First, Second Repeal the Schedule and substitute the following Schedules:
and Third
Schedules.

20/.2
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(f,'IRST SCHbUUIE
(s.64)
LTQUIDATION OB CO-OPERATTVE SOCIETTES
Interpretation;
1. (1) In this Schedulethis Schcdule.
"contributory",

in

relation

to a

co-

operative society in respect of which a liquidator
is appointed, means a member or pa{it member of
the society in respect of whom the liquidator has
made a determination that the member or past
member is liable to make a contribution to the
funds of the society;,

"deliver", in relation to documents or other
property, includes surrender and transfer;

"inability to pay its debts", in relation to a
co-operative society, has the meaning given by
paragraph 2;

"past member" includes

a

deceased

member.

2, (l) For the purposes of this Schedule, a

Thecircumstances
co-operative
in which cooperative
society is
unable to pay its

debtscreditor (by assignment or
otherwise) to whom the society is
indebted for hundred thousand
shillings or more has served on the
society, by leaving it at the society's
registered offrce, a written demand
requiring the society to pay the debt
and the society has for twenty-one.

society is unable to pay its

(a) if a

debs.

days afterwards failed to pay the debt
or to secure or compound for it to the
the
reasonable satisfaction

of

creditor;

(b) if execution or other process issued
on a judgment, decree or order of
any court in favour of a creditor of
the society is retumed unsatisfied in
whole or in part; or

(c) if it is proved to the satisfaction

of
the High Court that the society is
unable to pay its debts as they fall
due.

(2)A co-operative society is also unable to
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pay its debts for the purposes of this Schedule if it
is proved to the satisfaction of the High Court that
the value of the society's assets is less than the
amount of its liabilities (including its contingent

'

and prospective liabilities).

(3)The regulations may increase or reduce
the amount specified in subparagraph (lXa).

of

3. After the Commissioner has cancelled
the registration of a co-operative society under

Dispositions
property by co- ..

;il;;"'-society

afler

section 6l or
(a)
to

62any disposition

of

the society's
property;and
(b)
any transfer ofshares, or alteration in
otherwise
orders.
the status of the society's members,
made after the cancellation is void, unless the
High Court otherwisq orders.
Attachments 4. After the registration of a co-operptive
and other forms
society is cancelled under section 61 or 62, any
againstco- attachment, sequestration, distress or'execution
instigated against the assets of the society is void.

of liquidation
be void unless
the High Court

;;ffi;;":j|,:ffi

liquidation to be
void.
Liquidator may
requirc coopcrative
society to
submit
statement

:iffairs.

of

.

5. (l) When a liquidator is appointed

in
respect of a co-operative society, the liquidator
may require some or all of the persons to whom
this paragraph applies to make out and submit to
the liquidator a statement conceming the affairs of
the society.

(2)The persons required to submit'such a
statement shall veriff it by statutory declaration
and shall include in

it-

(a)
(b)
(c)
(d)
(e)

such particulars of the socidy's
assets, debts and liabilities as are
prescribed by the regulations for the
purposes of this paragraph;
the
the names and addre.sses
society's creditors;
the securities (if any) held by them
respectively1'
the dates when the securities were
respectively given; and

of

such further or other information

as

the liquidator may reasonably
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requlre.

(3)

This

paragraph applies

to

the

following persons:

(a)
(b)

those who are or have been officers
of the society;

those who have taken part in the
formation of the society at any time
during the twelve months before the

of the

cancellation

society's

registration;
(c)

(i)

those

who-

are in the society's employment, or
have been in its employment during
that period; and

(i

i)

ars in the liquidator's opinion capable
of giving the information required.

(4)A prescribed person who is required
under this paragraph to submit a statement of
affairs to the liquidator shall, subject

to

subparagraph (5), do so within twenty-one days
from and including the date on which notice of the
requirement was given to the person by the

liquidator.

(5)
(a)

The liqui.dator

may-

at any time release a person from an

obligation imposed on the person
under subparagraph (1) or by
subparagraph (2); or

(b) either when giving the
referred tci

in

subparagraph

subsequently-extend

the

notice

(4) or
period

referred to in that subparagraph.
(6) If the liquidator has declined to exercise
a power conferred by subparagraph (5), the High
Court may, on the application of the Attomey
General or a person who is dissatisfied with the
liquidator's decision, exercise the power if it
considers it appropriate to do so.

(8) A person who, without reasonable
excuse, fails to comply with an obligation imposed
by or under this paragraph commits an offence and

I
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on conviction is liable to a fine not exceeding five
hundred thousand shil lings.

(9)If, after being convicted of an offence
under subparagraph (8), a person, without
reasonable excuse, continues to fail to comply with

the relevant obligation, the person commits

a

fudher offence on each day on which the failure
continues and on conviction is liable to a fine not
exceeding fifty thousand shillings for each such
offence.

(7)In this paragraph, "employmento'
includes employment under a contract for services.
Duty of
Commissioner
to conduct
investigation
into failure of
co-operative
society.

6.

As soon as practicable after cancelling

the registration of a co-operative society,

the

Commissioner shall conduct an investigation(a) if the society has failed-to discover
why the society failed; and

(b)

genehally, to investigate the
promotion, formation, business,

7.

dealings and affairs of the society.

(1) When a liquidator is appointed in
1$-.
examrnaUon- ol"
a co-operative society, the liquidator
of
;fi;;;;;';;'trespect
officersofco- may apply to the High Court for the public
oDeratrve

#;ffi."

examination of any person

who-

(a) is or has beeq an officer of the
(b)
(c)

society;

has acted as provisional liquidator,
liquidator or administrator of the
society; or
not being a perbon referred to in
paragraph (a) or (bFis or has been
concerned, or has taken part, in the
promotion,
formation or
the
society.
management of

(2)Unless the High Court otherwise orders,

the liquidator shall make an application under
subparagraph
do so from(a)

(l)

on receiving a written request to

of the society holding not
less than one-half in value of thq
total amount of the society's debts;
or
creditors

l
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(b)

contributories of the society holding
not less than three-quarters of the
voting rights at general meetings of
the society.

(3Xf , on the hearing of an application made
under subparagraph (l), the High Court is satisfied
that a public examination of the person to whom
the application relates is warranted, it shall make
an order directing such an examination to be held
on a date and at a time and place specified in the
order.
(a)On being served with a copy of an ofder

made under subparagraph

(3), the

person

concerned shall attend on the date and at the time

and place specified in the order and be publicly
examiried-

i

(a)
(b)

about the promotion, formation or
management of the society; or
about the conduct of its affairs, or
conduct or dealings in relation to the
societY.

(5) The persons specified
subparagraph (6)

(a)

(b)

in

may-

participate in the public examination
ofa person under this paragraph; and
may question the person concerning
the matters referred to in
subparagraph (4).

(6)The following persons are specified for
the purpose ofsubparagraph (5):

(a)
(b)
(c)

the Commissioner;
the liquidator of the society;
any person who has been appointed

as special manager of the society's

(d)

Consequences

of

failing to attcnd
public
examination.

property or business;

any creditor of the society who has
submitted a proof;
(e) any contributory ofthe society.
8. (l) A person who, without reasonable
excuse, fails at any time to attend the person'gpublic examination under paragraph 7 is guilty of
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a contempt of Court and is liable to be punished
accordingly (in addition to any other punishment
to which the person may be subject).

(z)lt a

person fails without reasonable

excuse to attend the person's examination under
paragraph 7, or there are reasonable grounds for
believing that a person has. absconded, or is about
to abscond, with a view to avoiding or delaying

the examination, the High Court may issue
warrant to be issued to a police officer or
prescribed officer of that

(a)
(b)

a
a

Court-

forthe arrest ofthat person; and
for the seizure of any documents or
property in that person's possession.

(3)ln such a case, the High Court may
authorise the person arrested under the warrant to
be detained in custody, and anything seized under
it to be kept, in accordance with the directions of
that Court, until sirch time as that Court orders.
Power of the
High Court to
halt liquidation.

9.
respect

(1) When a liquidator is appointed in

of a co-operative society, the liquidator,

the Commissioner or any breditor or contributory
ofthe society, and on proofto the satisfaction of

the High Court that all proceedings in the
liquidation ought to be halted, that Court may
make an order haltihg the liquidation proceedings,

either permanently or for a specified period, on
such terms as that Court considers appropriate.
(2)

Before making an order under
(l), the High Court.may require the

subparagraph

liquidator to provide it with a report on any facts
matters that appear to the liquidator to be
relevant to the application.

or

(3)The liquidator shall comply with such a
requirement within such period as the High Court
specifies.
Payment
expcnses

of
of

liquidation.

10. (1) If, in the case of a co-operative
society in respect of which a liquidator is
appointed, the assets of the society are
insufficient to satisfr its liabilities, the
liquidator-

I
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(a)
(b)

may direct the expenses incurred in
the liquidation to be paid out of the
society's assets; and

may direct that that payment

given such

of priority as

be

the

liquidator considers appropriate.

(2)A direction under subparagraph 1t; tras
effect irrespective of the provisions of this Act
relating to preferential debts.
Power to arrest
absconding

contributory.

11. (l) This paragraph applies when the
Commissioner has cancelled the registration of a
co-operative society.

(2)On the application of the Commissioner
made either before or after the registration of the

society

is

cancelled, the High Court may,

if

on reasonable grounds that a
contributory is(a) about to quit Kenya or otherwise to
satisfied

(b)

abscond; or

has concealed or removed, or is
about to conceal or remove, any of
the contributory's property for the
purpose of evading payment of
calls,

issue a warrant authorising the contributory to be

arrested and the,,contributory's documents and
moveable person'bl property to be seized.

(2)ln such a case, the High Court may
authorise the person arrested under the warrant to
be detained in custody, and anything seized under
the warrant to be kept, in accordance with the
directions of the High Court, until such time

as

that Court orders.
Preferential debts
(general

provision).

12. (l) The liquidator of a co-operative
society shall distribute the assets of the. society
available for the payment of creditors in
accordance with the Second Schedule. \
(2)Subparagraph

(l) is

subject

to

the

provisions of this Schedule.
heferential
charge on

propcrty of co-

13. (l) This paragraph applies to a cooperative society in respect of which a liquidator
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operative society
iS
dlstralned rvlthrn
three months

u,*rrur^rrs

appOinted.
/^
(2)
If a perion (whether or not a landlord or

person entitled to rent) has distrained on the
liquidator. property of the society during the three months
immediately preceding the date on which a
appointmentof

liquidator was been appointed, that property, or
the proceeds of its sale, is charged for the benefit
of the society with the preferential debts of the
society to the extent that the society's assets are
for the time being insufficient to satisfy them.

(3) If^ because of a

charge under
subparagraph (2), a person surrenders property to
the society or pays money to the society, the
person ranks, in respect of the amount of the
proceeds of sale of the property by the liquidator,
or the amount money paid, as a preferential
creditor of the society, except as against so much
of the society's property as is available for the
payment of preferential creditors because of the
surrender or payment.

( )This paragraph does not limit the effect
of paragraph 4 (avoidance of attachments, etc.).
Expenses

of

liquidation to
have priority
over claims
under floating
chargq.

14. (l) The expenses of liquidating a cooperative society, so far as the assets of the
society available for payment of general creditors
are insufficient to meet those expenses, have
priority over any claims to property comprised in
or subject to any floating charge created by the
society and are to be paid out of any such
property accordingly.
(2) In subparagraph ( i ), the reference to
claims to property comprised in or subject to a
floating charge is to the claims of-

(a)
(b)

the holders of debentures secured
by, or holders of, the floating
charge; and

any preferential creditors entitled to

be paid out of tirat property

in

priority to them.
(3)Provision may be made restricting the
of subparagraph (l), in such

application
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circumstances as may be prescribed by the
regulations, to expenses authorised or approved-

(a)

by the holders ofdebentures secured
by, or holders of, the floating charge
and by any preferential creditors

entitled

(b)

to be paid in priority

to

them; or
hy the High Court.

in this paragraph to the
of the liquidation are to all expenses

(4) References

expenses

properly incurred in the liquidation, including the
remuneration of the liquidator.

Ioi",':r
liquidator to
;i;i;;;;;,",.
property

15. (1) The liquidator of a

co-operative

society may, by the giving such notice as may be

prescribed by the regulations, disclaim any
onerous property and may do so even if the
liquidator has taken control of it, tries to sell it, or
otherwise exercised rights of ownership in
relation to it.

(2) The following is onerous property
for the purposes ofthis paragraph:
(a)

an unprofitable contract;

(b)

other property of the society that is

or not readily saleable or
is such that it may give rise to a
liability to pay money or perform
unsalable

any other onerous act.

(3)A disclaimer under this paragraph(a)

operates so as to determine, as from
the date of the disclaimer, the rights,

interests and liabilities ofthe society

in or in

respect

of the property

disclaimed; but
(b)

does not, except so far as is
necessary for the purpose of
releasrng the society from any
liability, affect the rights or
liabilities of any other person.

(5)A notice of disclaimer may not be given
under this paragraph in respect of any property
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r

if(a)

a person interested in the property
has applied in writing to the
liquidator, or a predecessor of the
liquidator, requiring the liquidator
or liquidator's predecessor to decide

whether

the

property

will

be

disclaimed or not; and

(b)

twenty-eight days from and
including the date on which that
application was made (or such
extended period as the High Court

may allow) has expired without a
notice of disclaimer having been
given under this paragraph in
respect of the property.

(6)

A person who has sustained loss or
damage in consequence of the operation of a
disclaimer under this paragraph is a creditor of the
society to the extent of the loss or damage and
accordingly may"prove for the loss or damage in
the liquidation.
Special
provisions
relating to
disclaimer
leaseholds.

of

16. (l) The disclaimer under paragraph 15
of any property comprising a leasehold interest
does not take effect unless a copy of the
disclaimer has been served (sg far as the
liquidator is aware of their addresses) on every
person claiming under the society as under-lessee
or mortgagee and either-

(a)

(b)

an application,under paragraph 18
(general pow€rs.of the High Court
in respect of disclaimed property)
has not been made with respect to
that property within fourteen days
from and including the date on
which the last notice served under
this subparagraph was served; or
if such an application is made-ttrat
Court makes an order directing the
disclaimer to take effeot.

(2)lf the High Court makes an order under
(lxb) it may alsb, instead of or in

subparagraph
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addition to any order it makes under paragraph
18, make such orders with respect to fixtures,
tenant's improvements and other matters arising
out ofthe lease as it considers appropriate,
'Effect of
disclaimer in
relation to land
subject to
rentcharge.

17, (l) If, as a result of the disclaimer
under paragraph 15 of land subject to a
rentcharge, the land vests by operation of law in a
person, the person is not subject to any liability in

of

amounts becoming due under the
rentcharge except amounts that become due after
the pioprietor (or some ierson claiming under or
through the proprietor) has taken possession or
control ofthe land or has occupied it.
respect

(2)The reference in subparagraph (1) to a
person includes the State and to any a successor in
title to the person.
General porvers
of the Hjgh Court
in respect of
disclaimed
propcrt)',

18. (1) This paragraph and paragraph 19
apply to property that the liquidator of a cooperative society has disclaimed
with paragraph 15.

in

accordance

(21An application to the High Court for an
order under subparagraph (3) may be made

(a)
(b)

by-

any person who claims an interest in
the disclaimed property; or
any person who is under a liability
in respect of the disclaimed

property, other than

a

liability

discharged by the disclaimer.

(3)On the hearing of an application made
under subparagraph (2), the High Court may
make an order, on such terms as it considers
appropriate, for the vesting of the disclaimed
property in, or for its delivery to-

(a)
(b)

a person entitled to
such a person; or

it or a trustee for

a person subject to such a liability
as is referred to in subparagraph
(2)(b) or a trustee for such a person.'

(4)The High Court may make an order
under subparagraph (3Xb) only if it appears to
that Court that it would be just to do so for the

Tlrc Comparties Bill, 2a I I

20.53

purpose of compensating the person subject to the
liability in respect of the disclaimer.

(5)The effect of an order made under this
paragraph is to be taken into account in assessing
for rhe purpose of paragraph I 5(6) the extent of
any loss or damage sustained by a person in
consequence of the disclaimer.
(6) It is not necessary for an order under
this paragraph vesting property in a person to be
completed by transfer.
Pou ers of the

High Court in
respect of
Ieaseholds held

bl

co-operative

19. (1) The High Court may not make an
order under paragraph 18 vesting a leasehold
interest in a person claiming under the society as

societl in

underlessee or mortgagee except on terms making

Iiquidation.

the

person(a)

subject to the same liabilities and

obligations
(b)

as the society

was

subject to under the lease at the time
of the liquidator's appointment; or
if that Court considers

appropriate-subject to the same
liabilities and obligations as the
person would be subject to if the
lease hqd been assigned to the
person at that time.

(2)For the purposes of an order under
paragraph 18 relating only to the part of the
property comprising a lease, the requirements of
subparagraph (l) apply as if the lease was the
only property to which the order relates.

(3)lf subparagraph (1) applies and no
person claiming under the society as underlessee
or mortgagee is willing to accept an order under
paragraph 18 on the terms required under that
subparagraph, the High Court may make an order
vesting the society's interest in the lease in any
person who is liable (yhether personally or in a
representative capacity, and whether alone or
jointly with the society) to perform the lessee's
covenants under the lease.
(a)The High Court may vest that estate and
interest in such a person freed and discharged
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from

all estates, encumbrances and interests

created by the society.

(5)lfsubparagraph (1) applies and a person

claiming under the society as underlessee or
mofigagee declines to accept an order under
paragraph 18, that person is excluded from all
interest in the property,
Creditor rrot
entitled to retain
benefit of
execution or
attachment
against liquidator
unless creditor
completes
execution or
attachmenl
before
commencement

of liquidation.

20. (r)

rf-

(a) a creditor(i) has issued execution against the
property of a co-operative society; or

(ii) has attached any debt due to iU and
(b) a liquidator is subsequently
appointed in respect ofthe society,
the creditor is not entitled to retain the benefit of
the execution or attachment against the liquidator
unless the creditor has completed the execulion or
attachment before the commencement rtf the

liquidation.
(2)

However-

(a) a

person who, under a sale
conducted by the enforcement

officer or other officer charged with
the execution of the writ goods of a
co-operative society on which

execution has been levied,
purchases the goods in good faith
acquires a good title to them as

(b)

against the liquidator; and

the High Court may set aside

the

rights conferred on the liquidator by
subparagraph (l) in favour of the
creditor to such extent and subject
to such terms as it considers just.

(3)

For purposes of this

(a) an
(b)

Act-

execution against goods

is

completed by seizure and sale;
an attachment of a debt is completed
by receipt ofthe debq and

(c) an

execution against

land

is

L
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completed by its seizure or by any

other event prescribed by

the

regulations for the purposes of this
paragraph.
Duties ofjudicial
enforcement

officers charged
lvith execution of
Ivrits and other
processes

(l) This paragraph applies if-(a) a co-operative society's goods are

21.

(b)

taken in execution; and

before their sale or the completion

of the

involving cooperative
societies in

execution (whether by the

receipt or recovery of the full
amount of the levy)-notice is
served on the judicial enforcement
'charged
officer
with execution of
the writ or other process that a
liquidator has been appointed in
respect ofthe society.

liquidation.

(2)If so required, the judicial enforcement
officer concerned shall deliver the goods and any
money seized or received in part satisfaction of
the execution to the liquidator.
(3)However, the costs of execution are a
first charge on the goods or money so delivered,
and the liquidator may sell the goods, or a
sufficient part of them for the purpose of
satisfying the charge.

(4)lf, under an execution in respect of a
for an amount exceeding fifty

judgement

thousand shillings, a co-operative society's goods
are sold or money is paid in order to avoid sale,
the judicial enforcement shall-

(a)
(b)

deduct ,the costs of the execution
from the proceeds of sale or the
money paid; and
retain the balance for not less than
fourteen days,

(5) If, within that fourteen-day period(a) notice is served on the judicial
enforcement officer to the effect
that-

(i)

an application for the liquidation of
the society has been made; or

t
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a

meeting has been convened at
which there is to be proposed a

(ii)

resolution

for voluntary

liquidation;

and

(b)

an order is made or a resolution
passed,

fficer shall pay the balance to the
liquidator, who is entitled to retain it as again,st
the execution creditor.
that

(6)The rights conferred by this paragraph
on the liquidator may be set aside by the High
Court in favour of the creditor to such extent and
subject to such terms as that Court considers
appropriate.

(7)

The regulations may provide for rhe

amount specified

in

subparagraph

(4) to

be

increased or reduced.

(l) A

person who is, as against the
*t"i":"":1;""",, liquidator of a co-operative society, entitled to the
entered into by benefit or subject to the burden of a contract made
::;:i,filT:r".,with the society, may make an application for an
of which
order under subparagraph (2).

f.91e1rthe

liquidator is

22.

appointed.

(2)On the hearing of an application made
under subparagraph (l), the High Court may
make an order rescinding the contract on such
terms as to payment by or to either party of
damages for the non-performance of the contract,
or otherwise, as that Court considers appropriate.

(3)Damages payable to a person under the
provable by the person as a debt in the
are
order
Iiquidation.
Co-operative
society in

liquidation
required to state
that it is in
liquidation in all
invoices, Ietters
and other
communications.

23.
which

(l) A co-operative society in respect

(a)

every invoice, order for goods or
services, business letter or order

of
that-

a liquidator is appointed shall ensure

form (whether in hard

copy,

electronic or any other form) issued
by or on behalf of the society, or a

liquidator

of the

society

or

a

receiver or manager of the society's

I
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property: and
each of the society's websites,
states that the society is in liquidation.

(b)

(2)lf the society fails to comply with a
requirement under subparagraph (l), the society,
and each officer of the society who is in default,

commit an offence and on conviction are each
liable to a fine not exceeding five hundred
thousand shillings.
(3) If, after a co-operative society or any of
under
subparagraph (2), the society continues to fail to
comply with the relevant requirement, the society,
and each officer of the society who is in default,
commits a further offence on each day on which
the failure continues and on conviction is liable to

its officers is convicted of an offence

a fine not exceeding fifty thousand shillings for
each such offence.
Interest on debts
to be paid if
surplus permits.

24. (l)
respect

of a

When a liquidator is appointed in

co-operative society, interest is

payable in accordance with this paragraph on any

debt proved in the liquidation of the society's
assets, including so much of any such debt as
represents interest on the remainder.

(2) The liquidator shall,

before

applying any surpJus remaining after the payment
of the debts proved in the liquidation for any other
purpose, apply the surplus in paying interest on
those debts in respect of the periods during which
they have been outstanding since the liquidator
was appointed.

(3) All interest

under this paragraph
ranks equally (whether or not the debts on which
it is payable rank equally).
(a)The rate of interest payable under this
paragraph in respect of a debt is the rate for the
time being prescribed by the regulations for the
purposes of this paragraph.

Certain
25. When a liquidator is appointed in
documents
,";;;;;""- respect of a co-operative society, the following
operativ.e society dgggllents are exempt frOm Stamp dUty:
in liquidation to
(a) every transfer relating solely to
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be exempt from
stamp duty.

freehold or leasehold property, or to
any interest in, any real or personal

(b)

property, that forms part of the
society's assets and that, after the
execution of the transfer, either at
law of in equity, is or remains part
ofthose assets; and
every writ, order'or other document
relating solely to the property of the

society,

or to any

proceeding

relating to its liquidation.

co-operative society is in
in liquidation to liquidation, all records of.the society and of the
be evidence.
liquidator are evidence of the truth of all matters
purporting to be recorded in them, until the
contrary is proved.
Liquidatorto 27. (1) lf the liquidation of a co-operative
lodge periodic
;iut!;'";;,;l; society is not completed within twelve ntonths
Commissionerof after itS cgmmencement, the liquidator shall, at
Co-ooerativc
such intervals as may be prescribed by the
;;i".;';
respecr to current regulations and until the liquidation is completed,
Dosltlon ol
ilhffiffi lodge. .with the Commissioner a statement
containing the particulars so prescribed with
respect to the proceedings in, and position of, the
liquidation.

Records of cooperative society

26. When

a

(2) A liquidator who fails to lodge a
as required by subparagraph (l)

statement

commits an offence and on conviction is liable to

a fine not exceeding five hundred thousand
shillings.

(3)If, after being convicted of an offence
under subparagraph (2), a liquidator continues to

fail to

lodge a statement as required by
subparagraph (l), the liquidator commits a further
offence on each day on which the failure

continues and on conviction is liable to a fine not

exceeding

fifty

thousand shillings for each such

offence.
Court may order
meetings to be
held to ascertain
wishes of
creditors or
contributories.

28. (l) The High Court may(a) as to all matters relating to the
liquidation of a co-operative
society, have regard to the wishes of
the creditors or contributories (as
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proved

to it by any sufficient

evidence); and

(b)

(i)

if it considers appropriate, for the
purpose of ascertaining those
wishesdirect meetings of the creditors or
contributories to be convened, held
and conducted in such manner as that

Court directs; and
(

ii)

appoint a person to act as chairperson

of any such meeting and report

the

result of it to that Court.
(2) In the case

of creditors, the High Court

shall take into account the value ofeach creditor's
debt.

(3)ln the case of contributories, the High
Court shall take into account the number of votes
conferred on each contributory.
Judicial
be taken

no.ticeto 29. In all proceedings
of

under this Schedule,

;;;;;;;;op11,"all courts and tribunals, all judges and persons
Highcourt acting judicially, and all officers of a court or
tribunal, or employed in enforcing the process of
a court or tribunal, are required to take judicial
notice

of--

(a)

the signature of an officer of

the

High Court; and

(b)

the official seal or stamp of that
Court affixed to or impressed on
any document made, issued or
signed under a provision of this Act,

or any official copy of

such

a

document.
Affidavits
required to be
sworn tbr
purposes of this
Schedule.

30. (1) An affidavit

required

to be

sworn

under or for the purposes of this Schedule may be
sworn in Kenya-

(a)

(b)
(2)All

before any ccurt, tribunal, judge or
person lawfully authorised to take
and receive affidavits; or
before any of any diplomat

representing the Government of
Kenya in any place outside Kenya.
courts, tribunals, judges and other
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persons acting judicially are required to take
judicial notice of the seal or stamp or signature of
any such court, tribunal, judge, person or
diplomat affixed to, impressed on, or subscribed
to any such affidavit, or to any other document to
be used for the purposes ofthis Schedule.
Realising
property of cooperative societ)

31. (1) This paragraph applies to a cooperative society in respect of which a liquidator

in respect of

is appointed.

rvhich a

liquidator is
appointed,

(Z)lf a person has control over money,
documents or other property to which the society
appears to be entitled, the High Court may require
that person immediately, or within such period as
that Court may direct, to pay the money or deliver
the documents or other property documents to the
liquidator,

(3)Subparagraph

(4) applies if

the

liquidator-

(a)
(b)

seizes or disposes of property that is
not property ofthe society; and

at the time of seizure or disposal
believes on reasonable grounds that

the liquidator is entitled (whether
under an order of that Court or
otherwise) to seize or dispose of that
property.

(4)When this subparagraph applies, the

liquidator-

(a)

is not liable to any person in respect
of any loss or damage resulting
from the seizure or disposal except
in so far as that loss or damage is

caused

by the

liquidator's own

negligence; and

a lien on the property, or the
proceeds of its sale, for such
expenses as were incurred in
connection with the seizure or

(b)

has

disposal.
Dutv of certain

-12.

(l)

When a liquidator is appointed in
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co-

persons to
onerate rv i rh

liquidator.
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respect of a co-operative society, this paragraph
applies to the following persons:

(a)

those who are or have at any time
been officers ofthe society;

(b)

those who have taken parl in the
formation of the society at any time

within the twelve

months

immediately preceding the effective
date;

(c)

those who are in the employment

of

the society, or have been in

its

employment (including employment
under a contract for services) within

that period, and are in

the

liquidator's opinion capable of
giving the required information;
those who are, or have within that
period been, officers of, or in the

(d)

employment

of, another

operative society that is,

co-

or within

period was, 'an officer

of

the

rel evant co-operati ve society.

(2)A
applies

person

shall-

to

whom this

paragraph

(a)

give to the liquidator such

(b)

information concerning the society
and its promotion, formation, affairs
or property as the liquidator may
reasonebly require; and
appear before the liquidator at such

times as the liquidator

may

reasonably require.

A

person who, without reasonable
excuse, fails to comply with a requirement
imposed by this paragraph commits an offence
(3)

and on conviction is liable to a fine not exceeding

five hundred thousand shillings.
(4)

If, after being convicted of an ofl'ence

under subparagraph (3), the person continues to
fail to comply with the relevant requirement, the
person commits a further offence on each day on
which the failure continues and on conviction is
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to fine not exceeding fifty thousand shilling for
each such offence.

(5) tn this paragraph, "employment"
includes employment under a contract for
services,

t1'lll-l::.1""'"r 33. ( l) This paragraph applies to a co,ociety', operative society in respect of which a liquidator

co-operatlve

documents

if
denv

unenfrirceable

iilvould

their possession

iS aOOointed,

'

'

(2)A lien or other right to retain possession
of the documents of the society is
unenforceable to the extent that its enforcement
would deny possession of any of the documents to

;;C";";r*;;;,.of any

the liquidator.
(3) Subparagraph (2) does not apply to a
lien on documents that confer a title to property
and are held as such.

ssJrXpi::dutilitv 34. (1) This paragraph applies to a cocompaniesin operative society in respect of which a liquidator
liquidation

or

under
administration,
etc.

iS appOinted.

(2)lf a

request

is made by or with

the

consent of the liquidator for the giving, after the

date on which liquidator is appointed, of any of
the supplies specified in subparagraph (3), the

supplier-

(a)

may make

(b)

liquidator personally guarantees the
payment of any charges in respect
of the supply; but
may not make it a condition for
providing the supply, or take any
action that has the effect of making

it a condition of the

giving of the supply that

it a

condition

for providing

the

the

supply, that any outstanding charges
are to be paid in respect of a supply

provided to the society before the
effectivedate.
(3)The supplies referred to in subparagraph

(2\

are-
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(a)

a supply

(b)

a
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ofgas by a gas supplier;

supply

of

electricity

by

an

electricity supplier;

a

(b)

supply

of

water

by a

water

supplier; and

a supply of

(d)

services

communications

by a provider of a public

telecommunication

or

electronic

communications service.".

SECOND

SCHEDULE

(FIRST SCH.)

PREFERENTIAL DEBTS

1.

hiority of
payments to
preferential
creditors.

The debts of a co-operative society in

of which a liquidator is appointed are
payable in the order of priority in which they

respect

2,3 and 4.
The expenses of the liquidation
have first priority and are payable in the order in
which they are listed in subparagraph (2)(a) to
are listed in paragraphs

First priority
claims.

2. (l)

(c).

(2)For the purposes of subparagraph (l),
those expenses are as follows:

(a)

the remuneration of the liquidator,

and the fees and

expenses

properly incurred by the liquidator

in

out the duties
and exercising the

performing

imposed,

powers conferred, by or under this

Act;

(b) to any creditor who proteOts

(i)

or

preserves assets of the society for
the benefit of the creditors of the
society by the paym.ent of money
or the giving of an indemnitythe amount received by the
liquidator by the realisation of those

assets, up to the value of that
creditor's unsecured debt; and

(ii)

the amount of the costs incurred by

that creditor in protecting or
preserving those assets.
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Second priority

claims.

3.

l4

(1) After the claims referred to

in
paragraph 2have been paid, claims in respect of
the following debts have second priority to the
extent that they remain unpaid:

(a) all wages or salaries payable

to
employees in respect of services
provided to the society dr'-ing the

four months before the -late of
appointment of the liquidator;

(b) any holiday pay

payable to
employees on the termination of
their employment oefore that
appointment or during the
liquidation;

(c)
Cap.470

any compensation for redundancy
owed to employees that accrues
before that appointment or during
the liquidation

No.

l2 of 2007

(d)

;

amounts deducted by the society

from the wages or salaries of
employees in order to satisfo their

obligations

to other

persons

(including amounts payable to the

Kenya Revenue Authority

No.14 of 200-l

in

accordance with Income Tax Act);

(e) any reimbursement or

payment

provided for, or ordered by the
Industrial Court under the Labour
Institutions Act,2007 to the extent

No. I I of2007

that the

reimbursement or

payment does not relate to any
matter specified in the Labour
Relations Act,2007 in respect of
wages or other money or
remuneration lost during the four
months before that appointment or
during the liquidation;

(0

all amounts that are by any other
written law required to be paid in
accordance with the priority
established by this subclause paid
by the buyer to a seller on account
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ofthe purchase price ofgoods.
(2)The total amount to which priority is
to be given under any, or all, of subparagraphs
(l)(a) to (e) may not, in the case of any one
employee, exceed two hundred thousand
shillings as al the commencement of the
liquidation.
(3)The amount specified in subparagraph
(2) is sub.iect to adiustment as follows:
(a)

subject

to

subclause (dFthe

Cabinet Secretary shall, by order
published in the Gazette, make an
adjustment that has effect for the

three-year period from and
including I July 2013 and for each
subsequent three-year period;

(b)

subject

to

subclause (dF-the

Cabinet Secretary shall make such
dn order within three months after
the end of an adjustment period;
(c)

each adjustment

is

required to

reflect any overall percentage
increase, over the relevant
adjustment period, in average
weekly earnings (total, private
sector), calculated by reference to
or

the last Employment Survey

similar employment

index
published by Kenya Bureau of
Statistics (or, if that survey ceases
to be published, a survey certified
by the Government Statistician as
an equivalent to that survey)

within the relevant adjustment

period;

(d) if, in an adjustment period, there is
no change, or an overall decrease, in the

percentage movement in average weekly
earnings (total, private sector), as so calculated,
the Cabinet Secretary may not make an
adjustment for that adjustment period;
(e) if, in accordance with subclause
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(d), no adjustment is made, the
Cabinet Secretary shall ensure that
the next adjustment made for any
later adjustment period reflects
any overall percentage increase in

average weekly earnings (total.
private sector) between the date of
the last adjustment and the end of
the adjustment period for which
the subsequent adj.ustment is to be
made;

(f)

(e)

all adjustments are cumulative and
are to be rounded to the nearest
shilling (with fifty cents being
rounded to one shilling); and
any correction to the Quarterly
Employment Survey on which an
adjustment is based is to be
disregarded until the adjustment
that takes effect in the subsequent
adjustment period, which must
reflect the corrected information

in the calculation of that
adjustment and must otherwise be
made

in

accordance

with

this

subparagraph.

(4)The amount specified in subparagraph

(2), or that

amount

as

adjusted under

subparagraph (3), on the date of commencement
of the liquidation, continues to apply to that
liquidation regardless of any change to that

amount that

is

prescribed after the date of

commencement of the liquidation.
(5) In this

paragraph-

"adjustment period" means the threeyear period beginning on I July 2012 and
each subsequent three-year period.

"employee" means a person employed
by an employer for wages or a salary under a
contract of service; and includes a home
worker specified in of the Employment Act,
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2007, but does not include a person who is, or
was at any time during the twelve months
before the appointment of the liquidator of the
society, a member of the committee of the

society, or a nominee or relative
tristee for, such a member;

"wages or salaries",
includes-

of, or

a

in relation to an

employee,

(a)

remuneration

in the form

of

commission or payable for time or
for piece work; and

(b)

remuneration payable to an employee

as holiday or sickness pay or in respect of
absence from work for any other good reason.
Third prioriry
claims.

Cap.470

Cap.l l0

4. After the claims
paragraphs

referred

to

in

2 and 3 have been paid, the claims
of the following debts have third

in respect
priority to the extent that they remain unpaid:
(a) tax. deductions made by the
society under-the pay as you earn
rules'ofthe Jncome Tax Act;
(b) non-resident withholding tax
deducted by the society under the
Income Tax Act;
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(c)

resident withholding tax deducted
by the society under the Income
Tax Act;
duty payable within the meaning
of section 2(l) of the Customs and
Excise Act.

(d)

Unsatisfied claims

of the same
priority to abate
equally.

5. Claims having the same priority rank
equally among themselves and, subject to any
maximum payment level prescribed by or under
any written law, are payable in full, unless the
property of the society is insufficient to meet
them, in which case they abate in equal
proportions.

(s.71)

THIRD SCHEDULE

OFFENCES RELATING TO CONDUCT BEFORE AND DURING
LIQUIDATION AND CRIMINAL PROCEEDINGS RELATING TO
THOSE OFFENCES

ot'""::i1]"1:'"c 1. (l) This paragraph applies in relation
;:Jf;i:::il:i, to a co-operative society in respect of which a
anticipation
liquidation.

of

liquidator is appointed.
(2)

An offlcer or past officer of

the

society commits an offence ii within the twelve
months irnmediately preceding the appointment
of the liquidator, the officer or past officer(a)

ofthe society's
property to the value of fifty
thousand shillings or more; or
concealed any debt due to or fron^
concealed any part

the society;

(b)

(c)

fraudulently removed any part of
the society's property to the value
of fifty thousand shillings or
more;
concealed, destroyed, mutilated or

falsified any document affecting
or relating to the society's affairs
or property;

(d)

made any false entry in any
document affecting or relating to
the society's affairs or property;
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(e)
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fraudulently parted with, altered
or made any omission in any
document affecting or relating to
the society's affairs or property; or

(0

pawned, pledged or disposed of
any property of the society that
has been obtained on credit and
has not been paid for.

(3)Subparagraph (3)(f) does not apply if
the pawning, pledging or disposal was done in
the ordinary course ofthe society's business

(a)An officer or past officer
offence-

of

the

society also commits
(a)

if, within the twelve months
period referred to in subparagraph

(2), the officer or past officer has
been privy to the doing by others
of any of the acts referred to in
clauses (c), (d) and (e) of that
subparagraph; or

(b)

(i)

ii at any time after the
commencement of the liquidation,
the officer or past officer*-does any of the acts referred

clauses

(a) to (0 of

to in
that

subparagraph; or

(ii)

is privy to the doing by others of
any ofthe acts referred to in clauses
(c) to (e) ofthat subparagraph.

(5)In a

prosecution

for an

offence

under(a)

(b)

clause (a) or
(2); or

(0 of subparagraph

subparagraph (a) in respect of an
act referred to in either of those

two clauses,
it is a defence to proye that the fficer or past
fficer had no intention to defraud.

offence

(6) In a prosecution for
under-

(a)

clause (c)

an

or (d) of subparagraph
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(2); or

(b)

subparagraph (a) in respect of an
act referred to in either of those

two clauses,
to prove that the fficer or past
had
no
intention to conceal the state of
fficer
affairs of ihe society or to defeat the law.

it is a defence

(7)

If

property

is

pawned, pledged or

disposed of in circumstances that constitute an
offence under subparagraph (2X0, a person who
takes in pawn or pledge, or otherwise receives,
the property knowing it to have been pawned,
pledged or disposed of in such circumstances,
commits an offence,

(8)A person found guilty of an

offence
under this paragraph is liable on conviction to a

fine not exceeding two million shillings or to
imprisonment for a term not exceeding frve
years, or to both.
(8)

The regulations may increase or
in subparagraph

reduce the amounts specified
(2)(a) and (b).

2.

9ll:f:'lnvolvtns

(1) This paragraph

applies in relation

rransacti[ns to to a co-operative society in respect of which
defraud creditors .liquidator is appointed.

a

of co-operative
sociery in

of which

respect

riqrii"i".i.

(2)

An officer or past officer of

society commits an offence

appointed. OffiCer-

the

if the officer or past

(a)

has made or caused to be made a
gift or transfer of, or charge on, or
has caused or connived at the
levying of execution against, the

(b)

has concealed or removed any part

society's property; or

of the society's property since, or
within the two months preceding,

the date of any

unsatisfied

judgment or order for the payment

of

money obtained against tlie

society.
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(3) A

person

is not liable to

be

charged with an offence under subparagraph (2)
if the conduct alleged to constitute the offence

occurred more than

five years before

the

commencement of the liquidation.

(4)In a prosecution for an offence under
subparagraph (2)(a), it is a defence to prove that
the officer or past officer did not, at the time of
the alleged offence, have any intent to defraud
the society's creditors.

(5)An officer or past officer

of

co-

operative society who is found guilty of an
offence under this paragraph is liable on
conviction to a fine not exceeding one million
shillings or to imprisonment or a fine not
exceeding two years, or to both.
Offence involviirg
misconduct
committed in
course of
liquidation of cooperative society.

3. (l) This paragraph applies in relation
to a co-operative society for which a liquidator
is appointed.

(2)An officer or past officer

of

the

society commits an offence if the officer or past

officer(a)

does not to the best

ofthe officer's

or past officer's knowledge and
belief fully and truly disclose to
the liquidator all of the society's
property, and how and to whom

and for what consideration and
when the society disposed of any
part of that property (except such
part as has been disposed ofin the
ordinary course of the society's
business);

not deliver up to

(b)

does

(c)

liquidator, or in accordance with
the directions of the liquidator, all
such part of the society's property
as is under the control of the
officer or past officer, and that the
liquidator is required by law t6
deliver up;
fails to deliver up to the liquidator

the
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(or as the liquidator directs) all
documents under the control of
the officer or past officer that

(d)

belong to the society and that the
officer or past officer is required
by law to deliver up;

knowing or believing that a false
debt has been proved by any
person in the liquidation, fails to

inform the liquidator

(e)

of

that

knowledge or belief as soon as
practicable; or
after the appointment of the

liquidator-prevents the
production of any document
affecting or relating to the
society's affairs or property.

(3) An officer or past officer

also

commits an offence if, after the liquidator is
appointed, the officer or past officer attempts to
account for any part ofthe society's property by
means of fictitious losses or expenses.

(4) An officer or

past officer

is

presumed, in the absence of evidence to the
contrary, to have committed an offence under
subparagraph (3) if the offrcer or past officer
has made an attempt of the kind referred to in
that subparagraph at a meeting of the society's
creditors held within the twelve months
immediately preceding the appointment of the

liquidator.

(5) In a prosecution for an offence
under subparagraph (2Xa), (b) or (c), it is a
defence to prove that the officer or past officer
had no intention to defraud.
(6) In a prosecution for an offence
under subparagraph (2Xe), it is a defence to
prove that the officer or past officer had no
intention to conceal the state of affairs of the
society or to defeat the law.
(7) An officer or past officer found
guilty of an offence under this paragraph is
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liable on conviction to a fine not exceeding two
million shillings or to imprisonment for a term
not exceeding five years, to both.
Offence to falsify
documents in
relation to cooperative society

in respect of which
liquidator is
appointed.

4. (l)

This paragraph applies in relation

to a co-operative society in respect of which

a

liquidator is appointed.

(2)An officer or contributory of the
society commits an offence if, during the
liquidation, the officer or contributory, with
intent to defraud or deceive the society or any
other person(a)

(b)

destroys, damages, alters or
falsifies a security or other
document of the society; or
makes or is privy to the making of
a falEe or fraudulent entry in any
record or other document of the
society.

(3)A person who is found guilty of an
offence under subparagraph (1) is liable on
conviction to a fine not exceeding two million
shillings or to imprisonment for a term not
exceeding five years, to both.
Offence to make
material omission
from statement
relating to affairs
of co-operative
society in

5. (1) This paragraph applies to a cooperative society in respect of which a
liquidator is appointed.

respect (2) An officer or past officer of the
of which liouidator
i,;;ffit"}-'*'"'society commits an offence if, while the

liquidator is appointed, the officer or past
officer makes a material omission from a
statement relating to the society's affairs.

An officer or past officer of the
society is also taken to have committed an
offence under subparagraph (2) if, before the
(3)

appointment of the liquidator, the officer or past
officer has made any material omission from a
statement relating to the society's affairs.

(4)In a-prosecution for an offence under
this paragraph, it is a defence to prove that the
officer or past officer had no intention to
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defraud.

(5)A person who is found guilty of an
offence under this paragraph is liable on
conviction to a fine not exceeding one million
shillings or to imprisonment for twelve months,
or to both.

ffl:*"tomake 6. (l)

This paragraph applies to a cooperative
society
in respect of which a
representations 16
creditors of co-. liquidator is appointed.
operatlve soclery
in,respect of

which

';;;1,t;;;;.
a

liquidator is

(2)

An officer or past officer of

society commits an offence

(a)

if-

the

the officer or past officer makes

a

false representation; or
(b) does any other rraudulent act,
for the purpose of obtaining the consent of the
society's creditors or any of them to an
agreement relating to the society's affairs or to
its liquidation.

(3)An officer or past officer

of

the

society is also to be taken to have committed an
offence under subparagraph (2) if, before the
commencement of the liquidation, the officer or
past

officer-

(a)
(b)

for

made any false representation; or
did any other fraudulent act,
the purpose of obtaining that consent.

(4)

An officer or past officer person
who is found guilty ,of an offence under this
paragraph is liable on conviction to a fine not
exceeding two million shillings and to
imprisonment for a term not exceeding five
years, or to both.
Power of the High
Court to make
orders against
delinquent
committee
members,
liquidators, etc.

7..

(1) This paragraph applies

to

the

following persons:

(a)

an officer or past officer

opeiative society

'(b)

of a co-

that is

in

liquidation (whether by the High
Court or voluntarily);
a person who is or has acted as the
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liquidator of such a co-operative

(c)

society;

not being a person referred to in
paragraph (a) or (b)-a perso.n
who has been concerned in the

promotion, formation or
management of such a cooperative society.

(2)If, during the course of the liquidation
of a co-operative society, it appears that a
person to whom this paragraph applies has or
may

havemisapplied or retained, or become

(a)

accountable

for, money

property of the society; or

(b)

committed misfeasance

or

or
a

breach of any fiduciary or other
duty in relation to the society,
the Commissioner, the liquidator of the society
or a creditor or contributory of the soaety may
make an application to that Court to conduct an
examination under subparagraph (6).

(3)The reference in subparagraph (2) to
misfeasance or a breach of any fiduciary or
other duty in relation to the socidty includes, in
the case of a person who has acted as liquidator
of the society, any misfeasance or breach of any
fiduciary or other duty in connection with the

carrying out

of the liquidator's fihctions as

liquidator of the society.

(a)An appiication under subparagraph
(2) may be made in relation to a person who has
acted as liquidator of the society only with the
leave of the High Court given after the person
has been released from the responsibilities of
liquidator.

(5)A

contributory

may make

an

application under subparagraph (2) only with
the leave of the High Court.

of an application made
under subparagraph (2), the High Court may
undertake an examination into the conduct of
(6) On the hearing
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the person in relation to whom the application
was made.

(7)It at the

conclusion of the
examination, the High Court finds that the
person examined has engaged in conduct of a
kind referred to in subparagraph (2), it may
make an order compelling the personto repay, restore or account for the
money or property or any part of
it, with interest at such rate as that
Court considers appropriate; or
to contribute such amount to the
society's assets as compensation
for the misfeasance, breach of
fiduciary or other duty as the High

(a)

(b)

Court considers fair

and

reasonable.

8.

(1) A liquidator
an

of a

Power of the High
co-operative
Court to make
High
society may make
application
orders against
officers of coCourt for an order under subparagraph (2)
operative sociely
the course
the liquidation
and others found to
have participated
the society, the liquidator forms the
in fraudulent
the society
view that a business
trading by cooperative society in
intent to
has been carried on

(a)

in

to the

if-

of

of

of
with

liquidation.

defraud creditors of the society or
creditors of any other person, or for
any fraudulent purpose; and

(b) the liquidator believes

that

specified persons participated
(directly or indirectly) in the
business with the knowledge that
the business was being carried on
in that manner.

(2)

If, on hearing an application

made

under subparagraph (1), the High Court finds that
the persons specified in the application did in fact
participate (directly or indirectly) in a business of
the society with the knowledge that it was being

carried

on in the

manner referred

to

in

it may order those persons
(or any of them) to make such contributions to
the society's assets as the High Court considers
subparagraph (1)(a),
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fair and reasonable.

(3)The persons specified in an application
made under subparagraph (2) are entitled to be
served with a copy of the application and to
appear and be heard as respondents at the hearing

of the application,

(4)If the High Court makes an
against a person under subparagraph (2),

order
it may

also make an order disqualifring the

person

from-

(a)

being or acting as a member of the

committee

(b)

(c)
(d)

of a

co-operative

society;

being

or acting as a

liquidator,
liquidator or

provisional
administrator of a

co-operative
society;
being or acting as a supervisor of a
voluntary arrangement approved by
the society; or
in any way (whether directly or

indirectly) bbing concerned in the

promotion, formation or
management of a co-operative
society,
such period, not

exceedingfifteenyeari, as
nnay be specffied in the order.

for
Power of the High
Court to make
orders against
officers of cooperative society
engaging in
wrongful trading.

e.
(a)

(l)

This paragraph

applies-

to a co-operative society in respect
of which a liquidator is appointed;
and

(b)

to a person who, at a time before
the liquidator was appointed, was
an officer of the society.

(2) For the purposes of this

(a) a

paragraph-

co-operative society

insolvent liquidation

if,

is

in
at the time

the liquidation commences, its
assets are insufficient for the
payment of its debts and other
liabilities and the expenses of the
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(b)

liquidation; and
the person in respect of whom an

application is

made

under

subparagraph (3) is the respondent
to the application.

If, in the course of the liquidation of a
co-operative society, it appears to the liquidator
that a person to whom this paragraph applies
knew or or"rght to have known that there was no
(3)

reasonable prospect that the society would avoid

being placed

in

insolvent liquidation,

the

liquidator may make an application to the High
Court for an order under subparagraph (5).

(4)The High Couft may hear

an

application made under subparagraph (2) only if
the person in respect of whom the application
was made has been served with a copy of the
application.

(5)lf, on the hearing of an application
made under subparagraph (3), the High Court
may, if satisfied that, at the relevant time, the
respondent knew or ought to have known that
there was no reasonable prospect that the society
would avoid being placed in insolvent
liquidation, make

an order declaring

the

respondent to be liable to make such contribution

(if

any) to the society's assets as that Court

considers appropriate.

(6)However, the High Court may not
if satisfied that the

make such an order

respondent took such steps to avoid potential loss
to the society's creditors as (assuming the

respondent

to

have known that there was no

reasonable prospect that the society would avoid
going into solvent liquidation) the respondent
ought reasonably to have taken.

(7)Nothing in this paragraph affects the
operation of paragraph 8 (fraudulent trading by
co-ooerative society in I iquidation).

(S)lf the High Court makes an order
it may

against a person under subparagraph (5),

also make an order disqualifying the

person
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from-

(a)
(b)

(c)

being or acting as a member of the
committee of a co-operative society
or a director of a company;
being or acting as a liquidator,

provisional liquidator or
administrator of a co-operative
society;

being or acting as a supervisor of a
voluntary arrangement approved by
the society; or

(d) in any way, whether

directly or
indirectly, being concerned in the

promotion, formation or
management of a co-operative
society or a company,

for such period, not exceedingfifteen years, as
may be specified in the order.

10. (1) On the hearing of an applicarion
under paragraph 8 (fraudulent trading by counderparagraphs8operative society in liquidation) or paragraph 9
ano v.
(wrongful trading), the liqiridator may personally
give evidence or call witnesses.

!:Itl:1'_'j1lt,_
orovlsrons relatrnq
-

io proceedings

(2)If the High Court makes an order under
paragraph 8 or 9, it may make such further orders
as it considers appropriate for giving effect to the
order.

(3)In particular, the High Court

(a)
(i)

may-

provide for the liability of any
person under the order to be a
chargeon any debt or obligation due from
the society to the person; or

(ii)

on any mortgage or charge or any
interest in a mortgage or charge on
assets of the society held by or
vested in the person, or any other
person on the person's behalf, or any

other person who claims as

an

assignee from or through the person
liable or any person acting on that
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person's behalf; and

(b) from time to time

make

such

further order as may be necessary
for enforcing a charge imposed
under paragraph (a).

(4)

For the purposes of subparagraph

(3)(a)(i i), "assignee"(a)

includes a person to whom or in
whose favour, by the directions of
the person made liable, the debt,
obligation, mortgage or charge was
created, issued or transferred or the
interest created; but

(b)

does not include an assignee for
valuable consideration (not
including consideration by way- of
marriage) given in good faith and
without notice of any of the matters
on the ground of which the order is
made.

(5) If the High Court makes an order
under paragraph 8 or 9 in relation to a person
who is a creditor of the society, it may direct that
the whole or any part of any debt owed by the
society to that person, and any interest on the
debt, ranks in priority after all other debts owed

by the society and after any interest on

those

debts.

(6)

The High Couft can make an order

under paragraph

8 or 9

even

if the person

concerned may be criminally liable in respect
matters giving rise to the making of the order.
Member of the
committee of cooperaltve soclety

. rilnrr

insolvent
liquidation
prohibited-from
being member of
the committee of,
or being involved
with, any other cooperative society
that is known by a

prohibited name.

ll. (l)

of

This paragraph applies to a person

(a) a

co-operative society is in
insolvent liquidation on or after the
commencement of this paragraph;

(b)

and

the person was a member of the
committee of the society at any
time during the twelve months
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I

lmmedlatoly prooodlng tho date on
whlch tho liquidation of tho society

I

eommonoed.

(2) For tho purposoc ofthis paragraph,
a namp is a prohibltod name ln rslation to such a
person lfG) it is a namo by whioh tho eoclety
was known at any tlme during that
poriod of twolve months; or
it is a namo that is so similar to.a

(b)

namo of tho.kind roftned to in
parag[aph (a) os to suggeot an
association with the sooiety,

(3)

Exoopt wlth loavo of the High
such clrsumstanCoo aE may bo
prororibod by tho rogulationo, a pcrcon to whom
thls puagraph, appllos shall not at any tlme
during thc fivo ycars ftom and lncluding tho date

Court,

or ln

on whlch tho liquidation of ths

eocloty

oommonood-

(a) , bo a.mombor

(b)

(c)

of tho oommittoo of
any othor oo.oporatlvo sooiety that
ls known by a prohlbttod namo;
in any way (dlroctly or indlrootly)
bo concomed qr tako pert .in the
promotion, formation or
managemont of any such oociety;
or
in any way (dinotly or indirectly)
bc concernod or take part in the
carrying on of a busincss oarriod on
(otherwisc than by a co-oporative
. society) under a prohibited name.

(4) A porson who oontravones

thls

paragraph oommlts an offonco and on oonvietlon

lg llablo to a flno not oxooodlng onc .milllon
shlllings or to lmprisonmont for a tcrm not
oxceoding twelvc monthl, or to both.

roforonco in thls paragraph, ln
rclation to a tlmo, to a nanro by whlch a oooporativc socioty is known ls a roforonco to ths
narno of thc soclcfl at that timo or to any. namo

(5)A
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under which the society carried on business at
that time.

(6)

For the purposes ofthis paragraph,
a co-operative society is in insolvent liquidation
if, at the time the liquidation commences, the
society's assets are insufficient for the payment
of its debts and other liabilities and the expenses
of the liquidation.
Circumstances in

which persons are
personally liable
for debts of cooperative society.

12. (1) A person is personally responsible
for all the relevant debts ofa co-operative society
if at any time the person(a) is involved in the management of
the society in contravention of
paragraph I l; or

(b) while is involved in

the
management of the society-acts or

is willing to act on

instructions

given (without the leave of the
High Court) by a person whom the
person knows to be subject to a
person to whom subparagraph (2)
applies.

(2)This subparagraph (1) applies to

the

following persons:
(a)

a person who is involved in the
management of the company in

(b)

a person who is subject to a
disqualification order or

contravention ofparagraph I l;

(c)

disqualification undetta.king. or to
foreign restrictions, under Part X of
the Companies Act, 2013, or
a person who is subject to any other
restriction or disability of a kind
prescribed by regulations made for
the purpose of this section.

(3)

If,

because

of

subparagraph

(l),

a

person is personally responsible for the reievant
debts of a co-operative society, the person is
jointly and severally liable for those debts with
the society and any other person who, whethef
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under this paragreph or otherwise, is so liable.

(4)

For the purposes ofthis paragraph,

the relevant debts of a qo-operative society

(a)

(b)

are-

L#,f,lil.li,i,'fl,i111.$;,J:
(a) of subparagraph (l)-such
debts and other liabilities of the
society as--are incurred at a time
when the person was involved in
the management of the society; and
in relation to a person who is
personally responsible under clause
(b) of that subparagraph-such
debts and other liabilities of the
society as are incurred at a time
when the person was acting or was
willing to act on instructions given
as referred to in that paragraph.

(5)
a penion

For the purposes ofthis paragraph,
is involved in the management of a co-

operative society

(a)
(b)

ifthe person-

is a member of the committee of
the society; or

is

concemed, whether directly or

indirectly,

or

takes part,

in the

management of the society.

(6)For the purposes of this paragraph, a
. person who, tls a persorl involved in the
management of a co-operatfue.society, has at any
time acted on instructions given (without the
leave of the High Court) by another person
whom the person knew at that time to be a person
to whom subparagraph (2) applies is presumed,

unless the contrary is bhown, to have been
willing at any later time to act on any instructions
given by that person.

This paragraph applids to a coff,;.t*",i$.."
13. ftl
society that is being liquidated by the
il;;il;i-- operative
co-opcrativc High
soclcty ln

liquidation by thc
High Court

COUrt.

(2)If the High Court concludes that a
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person who was at the relevbnt time an offrcer or
past officer, or member, of the society may have

committed an offence in relation 1o the-soeiety
for which the person is criminally liable, the
Hig[ Court may (either on the application of a
ilerson interested in the liquidation or on its own

initiative) direct the liquidator

to

report the

matter to the Commissioner.

(3)If, while the society is being liquidated
by the High Court, it appears to the liquidator
that a person who, at the relevant time was an
officer or past officer, or a member, of the
society, may have committed an offence in
relation to the society for which the person is
criminally liable, the liquidator shall report the
matter to the Commissioner.

(4)In making a report under subparagraph

(2) or (3), the liquid*or shall provide
Commissioner with-

(a)
(b)

the

such information; and

such access to and facilities for
inspecting and taking copies of
documents,

as the Commlssioner reasonably requires and the
'
liquidator is able to reasonably give or provide,

(5)As soon as practicable after receiving a
report under subparagraph (2) or (3), the
Commissioner shall forward the report to the
Attomey General for further investigation,
together

with-

(a)

the information and documents
accordance

(b)

(if

any) given or provided in
with subparagraph (4);

and

such observations on ths report,
informatlon and documents as the

Offioial Receiver

considers

relevant,

(6)On receiving a report

under

subparagraph (5), the Attorney General shall
investigate thc matter concerned and such other
matters relating to the affairs of the society as

The Companies Blll,2014

appear

t

to the Attomey General to

require

investigation.

(7)For the purpose of an investigation
under subparagraph (6), the Attomey General
may exercise any of the powers conferred on
inspectors by Part XXX of the Companies Act,
2013 as if the society were a company,
Obligations arlsing
undcr paragraph
13.

14. (l) Forthe purpose ofan investigation
by the Attorney General under paragraph 13(6), a
person has the same obligatipn to produce
documents 'or give information, or otherwise
assist the Attorney General, as the person wodld
have in relation to an inspector appointed under
Part XXX of the Companies Act, 2013,

(2)An answer given by a person to a
question put to the person in exercise of the
powers conferred by paragraph 13C7) may be
used in evidence against the;lerson.
Cry'.63

(3)However, in criminal proceedings in
which that peison is chqrgg[ylth an offence tcr
which this paragraph applies=

to the answer

(q)

evidence relating

(b)

questions relating to

may not be adduced; and

asked,

by or on

it mai not be

behalf

of

the

prosecution,
unless eviddnce relating to it is adduced, or a
question relaling to it is asked, in the
proceedings*by o, on behalf of that person.
.

(4) This

paragraph applies

to

all

offences otherthan an offence under sections 107
and 114 of the Penal Code (false statements

made

on oath otherwise than in

judicial

proceedings or rnade otherwise than on oath).

(5)If criminal proceedings are begun by
the Director of Public Prosecutions following a
an investigation under paragraph 13(6), the
liquidator and every officer and agent, and.grast
offrcer and agent, of the society (other than the
defendant) shall provide the Direetor of Public
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Prosecutions and the Attomey General with such
assistance in connection with the prosecution as
the liquidator, officer or agent or past offrcer or
agent is reasonably able to give.

(6)In subparagraph (5), "agent" includes
any ban( or advocate of the society and any
person employed by the society as auditor,
whether that person is or is not an officer of the
society.

(7)lf a person fails to provide assisiance as
required by subparagraph (5), the High Court
may, on the application of the Director of Public
Prosecutions or the Attomey General, make an
order directing the person to comply with that
subparagraph.

(8)If the application is made with

respect,.
to a liquidator, the High Court may also make an
order directing the costs to be borne by the

liquidator personally.

(9)However, the High Court may not
make such an order if it is established that the
failure to comply was due to the liquidator
having insuffrcient assets of the society to enable

the

liquidator

to

provide

the required

assistance.".

PART 5-AMENDMENTOF COPYRTGHT ACT (CAP. 130)
In section 2(1)(Interpretation)' (a),",,"rffflJ|,i,r*l'.:t""" of "building"'

Section 2

"Cabinet Secretary" means

insert the

the

Cabinet
Secretary for the time being responsible for matters
relating to oopyright and related rights;";

(b)

Delete the definition of "Minister".
"Minister",
Sectiow 9, 16, 18, Delete
wherever occurring, and substitute
39,48 and 49, "Cabinet Seuetary",
Section 46
Delete "Companies Act" and substitute "Companies Act,

(Collective

2013 ".

administration of
copyright).
Section 47
Delete subsection (2) and substitute thefollowing subsection:
(Annual reports
"(2) The obligations imposed by subsection (1) are
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and accounts).

in addition to those imposed by the Companies Act, 2013, in
the case of a collecting society that is a company."

Section 52
(Repeal and
savings).

After subsection (2), insert

the

following subsection:

"(3) If(a)

(b)

any act or thing that was done or
omitted to be done by or to the
Minister under this Act before the
commencement of Part 5 of the
Tenth Schedule to the Companies
Act, 2013, had effect immediately
before that commencement; and
that act or thing could be done or be
omitted to be done by or to the

Cabinet Secretary under this Act
after that commencement,
that act or thing is taken to have been done or omitted to be
done by or to the Cabinet Secretary."

'

PART 6-AMENDMENT OF EMPLOYMENT ACT (CAP. 11)
Section

2

In section

(Interpretation).

(a)

2*
After the definition of "building", insert the

following definition:
" "Cabinet Secretary" means the Cabinet
Secretary for the time being responsible for matters
relating to labour matters;";

(b) In the definition

of "industrial undertaking", delete
Minister" and substitute "Cabinet Secretary";
(c) Delete the definition of "Minister".
Sections 3, 19,22, Delete "Minister", wherever occurring, and substitute
31,40,53, 56,59, "Cabinet Secretary".
60,66,69,70,71,
72 (subsection (2)
excepted), 7j, 74,
80,85 and 9l,.
Delete subsection (2) and substitute thefollowing subs'ection:
Section 72
of
rights
Sransfer
"(2) tf the Cabinet Secretary has, in accordance
and remedies.)
with subsection (l), made a payment in respect of a debt, or
a part of a debt, the rights that become rights of the Cabinet
Secretary because of subsection (l) include a right arising
because of the status of the debt, or that part of it, as.a

preferential debt."

Thd eompanlas Blll, 20 I tl

Seetlan 92
,4ficr subsacttan (3), lns*t the{allowlng subseetlon:
(Repaal af eap
"(4)
224 and wvlngr),
(a) any eot gr thing that was dono or
omitted to be dono by or to th6
Minirtor [nder this Act bofore the
Eommenoomont of Fart
of tho
Tenth Sehedule to thc Cornpanlos

If-

6

Act, 2013, had offoot immediately
beforo that eommenoomont; and

(b) that aet or thing oould be dono or bo

omitted to be dono by or to the
Cabinet Socretary under this Aot
after that commoncement,

that act or thing ls talcen to have becn done or omltted to be
done by'or to the eabhet Searetary,".

PART 7*AMDNDMENT OF INSURANCE ACT (CAP.487)
Seetlon 2

(lnterpretatlon).

In subsectlon

(l)-

of o'auditor"

(a)

delote the definition

(b)

after the definition of "broker", insert the following

a,nd substitute the'
following definition:
oo
"auditor" means a stetutory auditor as defined
by section 3(l) ofthe Companies Act,20l3;";

definition:
'onnCabinot Secretary" means the Cabinet
Secretary for the time being having responsibility for
public finance;

(s)

delete the definition

of "subsidiary" and

substitute

the following defi nition:

" "subsidiary" m6ans a subsidiary company as
defined by section 4 oftho Companies Acl,2013"
Delete "Minister" (whera,er occurring) and substitute
24,28,29, jl, 14; ."Cabinet Secretary".
40,41.,47,49, 50,
79, 147, 169, I69,
179, 181 and 18Vt
Sectiou 5
,. hlete s,ubsectlgn (2) and substttute thefollowing subsections:
(Plzrticular dules
"(2IAs soon as reasoriably practicable aftor each
of Comnissioner)
ycar ending on 3lst December, the Board shall provide
the:Cabinet Seoretary with a report qn the opcratidlt df
this Act during that year, togethor wit\osummaries of
feturns and documents deposited with the ccbinet

Sections 16,23;
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Seeretary in aecordanoo with Part

VI during that yeer.

(3) Withtn onc month after receiving the roport

and summuiee under subeeetion (2), the Cabinet
Seoretary ohall anango for them to laid beforo' the
National Aesembly.".
Sectlon 17

Dclete subsectlons (4) and (5) and substitute thefollowtng

(Dlrecttons to
person
lnvesttgated),

"(4)If a body corporate in respect of whom a
direction has been given under subsection (l), (2) or (3)
is placod in liquidotion, the direction ceases to

have

effeet unless the oourt directs otherwise.

(5)
corporate

If

tho person under invostigation is a body

ond-

(a) as a result of a report by

an

investigator, the Commissioner
oonsidgrs that it would be in the
interests of policy holders for the

body to be placed in liquidation; or
the body has failed, or is failing, to
comply with a direction issued under
this section,
the Commissioner mry, after giving the body a reasonable
opportunity of making representations, apply to the courtfor
an orderfor the liquidation of the body, inlthich case the
provisions of Part VI o{the Insolvency.4ct, 2013 (as modi/ied
by Part )il|of this Act) apply to the body."
Repeal the section and substitute thefollowing section:

(b)

Section 19.

19. (l) Except as otherwise provided in
or
this Act, only a person registered
under
[,*"i** uuri,i.rr,
under this Act mS/ carry on insuruice

:91|1ry91_
pcllons to cffry on

business-

(a)
(b)

in Kenya (whether in respect of
Kepya insurance or reinsurance
business or otherwise); or
outside' Kenya in respect of
Kenya business, excgpt Kenya
business that is solely reirisurance
business.

(2)A person resident in Kcnya or an
association of persons gr body ourporate.
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in Kenya who or which carries on
insurance business in any part of the world
other than Kenya is, for the purposes of this
Act, taken to be an insurer carrying on that

established

business within Kenya.

(3)A person who carries on insurance
business in contravention of subsection (1)
commits an offence and on conviction is liable
to a fine not exceeding five million shillings.

(4)If, after being convicted of an
offence under subsection (3), a person
continues to carry on insurance business in
contravention of subsection (l), the person
commits a further offence on each day on
which the contravention continues and on
conviction is liable to a fine not exceeding five

hundred thousand shillings

for

each

suctr

offence.

(5)If

a person found

guilty of an offence

(3) is a natural person, the
is liable, in addition to, or instead of, a

under subsection
person

fine, to imprisonment for a term not exceedirtg
two years.

(6)Ifa body corporate is convicted ofan
offence under subsection (3), the commission
of the offence constitutes grounds on which the
Commissioner may apply to the court for the
liquidation of the body corporate."
Section 21

Repeal the section.

(Closedfund
business).
Section 22.

Repeal the section and substitute the following section:

"Prohibitionof 22. Subject
rcgistration of

;;?il;;;;'.

to.section 23, a person may
an
insurer under this Act only
be registered as

if-

(a)

the person is a body corporate
registered under the Companies
Act,20l3; and

(b) at least one third of

the

controlling interest in the body
(whether in terms of shares, paid
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(i)

up share capital or voting rights)
is wholly under the control ofcitizens of Kenya;

(ii)

a partnership whose partners are

all

citizens of Kenya; or

(iii)

a body corporate whose shares are
wholly owned by citizens of Kenya

or is wholly owned by

the

Government,
or a combination of them,"
Section 25
In subsection (4), delete "Companies Act" and substitute
(Requirements as "Companies Act,20I1"
to capital

structure and
voting rights),
Section

(Margin

4

I

Delete subsection (5) and substitute the following subsection:

of

"(5)An insurer that 'fails to comply with the
requirements of subsection (l), (2) or (3) is taken to be

solvency).

unable to pay its debts within the meaning of section 383
ofthe Insolvency Act, 2013.".
Section 50

(Specilied
investments).

.

(a)

In subsection (4), delete parugraph (i) and substitute the
follo*ing parag,aph:
"(i) promissory notes, bills of exchange or
other iistruments issued'by a company
registered under the Companies Act, but
only if they are guaranteed by a bank
licensed under the Banking Act.";
@ Delete subsection (11) and substitute thefdllowing
subsection:

'l(l l) Subsection (9) does not apply to an investment
made by an insurer in the shares of another insurer if that
other insurer is a company registered under the Companies
Act,2013, and canies oR insurance or reinsurance business
in Kenya.".
Section 56 (Audit Delete subsection (4) and substitute thefollowing subsection:
and auditor's

certificate).

shall, for the purposes of this
section, appoint annually an auditor who is approved by the
Commissioner."

Section 67C
(Power af the

In subsection (1), delete paragraph (g) and substitute the
following paragraph:

"(4) Every insurer
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to

"(g)

if

an insurer is unable to pay its debts
within the meaning of section 383 of the
Insolvency Act,2013;"

lntervene in
managenent),
Sectlon 71.
Repeal the section and substitute thefollowing sectlon:
"Restrictions on

providing financial
nccommodation by
lnsurers.

(l)

71.

An insurer shall not in Kenya-

(a)

grant flnanoial

(b)

on the security of its own shares;
or
grant, or permit to be outstanding
without adequate security, other
finaneial accommodation (not

(i)

accommodation

being a loan) on and within the
surrender value on a policy of life
assurance issued by the insurerto a shareholder, officer' or
employe'e of the insurer or to a

family member of such
shareholder, officer
or

(ii) to a

colnpany

or

of

a

employee;

which

the

shareholder, officer or employee or
family member is a shareholiler,
director, officer or employee.

(2)An insurer may, on compassionate
grounds, grant to an offrcer, or employee of the
insurer an unsecured loan or advance not
etceeding one hundred thousand shillings on
condithn,that the officer or employee receive
no ftrrther loan or advance from the insurer
unless the officer or employee has fully repaid
any previous loan or advance granted to the
officer or employee by the insurer.
(3)Sectioni section 166,. 167, 169 and
170 of the Companies Act, 2013 do not apply
to a loafi,gra4rted.toa director of an insurer if-

(a)

the,loan is 6ne granted on the
security of a policy of life
assurance on which the.insurer
bears the risk; and

'(b)

the policy was issued to

the
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director on the director's own life

and the loan

is

within

the

surender value of the policy.

(4)In this section,
accommodation" includes
and a financial guarantee."
Section 120.

"financial

a loan, an

advance

Repeal the section and substitute thefollowing sectlon:
120. An insurer carrying on long term
business
cannot be liquidated voluntarily,
ini"ii" r*vi"g on
long.tcrm.busincss despite Part VI of the Insolvency Act, 2013,",

:,Y-",t::.1:1?^,
llquldauon ol

prohibitcd,

Section 121.

Repeal the section and substitute thefollowing section:
"Ltquldatlon by

court'

thc

121. (l

) If an application for the
of an insurer- is presented by a

liquidation
person other than

the

Commissioner, the

applicant shall serve a copy of the application
on the Commissioner.

(2)On being served with a copy such an
application, the Commissioner becomes a party
to the proceedings and is entitled to be heard at
the hearing of the application."
Section 122,

Repeal the section and substitute the following section:
"lnsolvoncy of

LZ2,For the purpose of section 383 of the
Insolvency Acf,ZAl3, an insurer is taken to be
unable to pay its debt's
at any time the
requirements of section 4l, (which relate to
margins of solvency) are not observed by the
insurer,"
Repeal the section and substitute thefollowing section:
insurcr.

if

,

Sectlon 123,

"App,llcarlonforthe 123.(l) The Commissioner may, with
illl'i?Tr';:geu6. the prior appro.val of the Board, make an
applioation to the court for the liquidation of
the insurer in accordance with Part VI'of the
Insolvency Act, 2013 in any of the following

circumstanctl
proriard by section l9(5) or

(b)

67(3) of this Act;

on the ground that the insurer is

2094

The Cornpanies Bill, 2014

unable to pay the insurer's debts

of section
383 ofthe Insolvency Act,2013;
on the ground that the insurerwithin the meaning

(c)

(?

lffiil:*lfo,l" ;;,To'lJ-l;
continued that failure; or

(ii)

having contravened a provision of
continued that

this Act, has
contravention,

for a period of six months
after notice of the failure or

contravention has been
given to the insurer by the

(d)
(e)
(f)

Commissioner;
on the ground, that the insurer is
unable to fulfil the reasonable
on the ground that it is just and
dquitable in the interests of the
policy holders that the insurer
should be wound up;
on the ground that the insurer has
failed to pay tax that is due and
outstanding;

G)

on any other ground prescribed
by regulations made for the
purposes of this section under
section 180 of this Act.

(2)Subsection (l) does not apply to an
insurer that is already being liquidated by the
court.

(3)The court may, after considering the
application made by the Commissioner, order
the liquidation of the insurer if it is satisfied

that-

(a)

Section 124.

there are sufficient grounds for
making the order; and
(b) ,it is just and equitable for the
insurer to be liquidated."
Repeal the section and substitute thefollowing section:

The Companies Bill, 20 I 4
"Transfers
insurance
busincsscs.

of

t24.

(l)

(a)

(b)

In this section"transferee insurer" means ihe
insurer to which an insurance
business (or part of i0 is
transferred as referred to in
subsection (2); and
"transferor insurer" means the
insurer or insurers that have
transferred that business or part.

(2\lf an insurer transfers its insurance
business,

or any part of it, to another insurer

under an arrangement in accordance with
which the insurer or its creditors have claims
against the other insurer, then, if the other
insurer is being liquidated by the court, the
court shall, subject to the provisions of this
section, order the transferor insurer to be
liquidated in conjunction with the other insurer.

(3)The court may by the same or

a

subsequent order appoint the same person to be

liquidator for the two insurers and make
provision for such other matters as the court
considers necessary, with'a view to the insurers
being liquidated as if they were a single
insurer.

(a)The

commencement of

.

the

liquidation of the transferee insurer is, unless
the court otherwise orders, the commencement
ofthe liquidation ofthe transferor insurer.

(5)In adjusting the iigtrts and liabilities
of the members of the several insurers between
themselves, the court shall have regard to-

(a)

the constitution of the insurers;
and

(b) the arrangements entered into
b'etween thb insurers in the same
manner as the court has regard to

the rights and liabilities of
different classes of contributories
in the case of the liquidation of a

single insurer or as near as
possible as the' rlircumltanges
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allow,

(6)If tho transferor insurer is not ln the
process of bcing liquidated at tho eame tirne as
tho transforee insurer, the court may order the
liquidation

of tho transforor insuror only if

satisfied; after hoaring any objections that may
mado by or on bohalf of that insuror to its being
liquidated, that it would be.just and equitable
for it to be liquidated.

(7)fu
liquidation

application may be made for tho

of the transferor insurer in

conjunction with the transforcs insuror by any
oreditor of, or person interostod in, either of the
insurers,
(8)

If-

(a)

an insurcr is the transfcree insurer

in rolation to ono insutor and as
tho transferor insurer in relation

(b)

Sectlon 125.

to another insurer; or

sevoral insurers ars transferor
insurers in rolation to a slnglo

transferee insunn,
the court may deal wlth any number of those
lnsurers together or ln separate groups, as lt
conslders most approprlate, ln accoydance
with the princlples set out ln thls sectlon,"
Repeal the sectlon and substltute thefollowlng sectlon:

l2s.(l) If an insurer is a subsidiary of a
;lt,ijili*.jfl:,.
ilr;;;-- '-.' company that is not an insurer and the
company is liquidated'under the Insolvency
Act, 2013, the subsidiary may be liquidated
only on the basis of a soparato application for
winding up,

(2)lf the subsidiary canics on long tonn
insurance business (whethcr with or without
other classes of insurancc buginoss) and ir
ordered to be liquidated, the following asscts of
the subsidiary arc to bo rcscwod oxol,usiioly
for the benefrt of the polioy holdors of long
tem insuranco businoss:
(a)

all tho admittcd

assots

of

tho
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(b)
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statutory funds;

any other assets ofthe subsidiary

that have been included

(c)

in

a

separate balance sheet relating to
the long term insurance buiiiness;
any assets that, though not shown

against the statutory funds or in

that balance sheet, should in the
opinion of the court be equitably
apportioned to the long term
policy holders.

(3)The assets referred to in subsection
(2) may be used for a purpose other than for the
benefit of the long term insurance policy
holders only if the rights of those policy
holders have b.een fully satisfied or otherwise
'
provided for."
Section 126.

Repeal the section and substitute thefullowing section:

"Evidencein
procecdings for

126.(l) If, on the hearing of

an

ii;;iiloi;i-' application for liquidating an insurer made by
insurer. the Commissioner under section 123(l),
evidence is given that the insurer was insolvent
at the close of the period to which the accounts
and balance sheet of the insurer last deposited

under section 61 relate,

gr at any date as at

which an investigation was last made under
section 57 or 58, is, unless the contrary is
proved, evidence that the insurer continues to
be unable to pay its debts.

(2)Rules made under section 701 of the

Insolvency

Act, 2013 may regulate the
to be followed in
to the liquidation of

procedure and the practice
proceedings with respect
insurers under this Act."

(a) Delete subsection (2) and substitute thefollowing
Section 153
(Registration and subsections:
re-registration).
"(2) A broker can registered under this Act only

if

registered as a company under the Companies Act, 2013 and
if the company has a paid up capital of not less than one
million shillings of which not less than sixty percent is

?
I

i
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owned-

(a) by Kenya citizens;
(b) by a partnership whose partners are
(c)

all citizens of Kenya; or
by a corporate body whose shares are
wholly owned by citizens of Kenya

or which is wholly owned by

the

Government.
This subsection is subject to subsection (3) and has effect
despite any other provision of this Act to the contrary.".
Repeal section 180 and substitute the following section:

Section 180.

"PowerofMinister l80.The Cabinet Secretary may make
to make resulations
iilG;;,;-tii.regulations providing for all matters that are
Act.
required or permitted to be prescribed by this
Act, or that are necessary, desirable or
convenient to be prescribed for giving effect to
this Act.".
In subsection (l), delete "Companies Act" and substitute
"Companies Act, 2013 ".

Section 190
(Name of

registbred
person).
Section 196

(Cancellation
registration).

(a)

of

Except in subsection (5), delete "Minister" (wherever
occurring) and substitute "Cabinet Secretary" ;
(b) Delete subsection (5) and substitute the following
subsections:

"(5) After the expiry of six months from the date
on which the cancellation of registration of an insurer has
taken effect under this section, the Commissioner may, with
the prior approval of the Cabinet Secretary, apply to the
court for a liquidation order in respect of the insurer.
(5A)

Subsection (5) does not apply

if--

(a) the registration of the insurer has
(b)

Section 205.

been revived under subsection (4); or

an application for a liquidation order
has already been made to the court in
respect of the insurer.".
After section 204, insert the following new section
Transitional and
savings provision.

"205. If-

(a)

any act or thing that was dpne or
omitted to be done by on to the

I
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Minister under this Act before the
commencement

of Part 7 of

the

Tenth Schedule to the Companies
effect
irnmediately
that

Act, 2013, had
before

(b)

commencement; and

that act or thing could be done or
be omitted to be done by or to the
Cabinet Secretary under this Act

after that commencement,
that act or thing is taken to have been done or
omitted to be done by ar to the Cabinet

Secretary.".

PART 8-AMENDMENT OF KEI\TYA DEPOSIT INSURANCE ACT
(NO. 10 OF 2012)
Section 54
(Appointment

of

Corporation as
liquidator).

Delete subsections (2) and (3) and substitute the following
subsections:

of the Corporation as the
liquidator of an institution has the same effect as an
appointment of a liquidator by the Court under Part M of

"(2) The

appointment

Insolvency Act,20l3.

(3) A liquidator may not be appointed in respect
of an institution under Part VI of the Insolvency Act, 2013 if
the Corporation has already been appointed as liquidator in
respecf of the institution."
PART g-AMENDMENT OF LAND ACT (NO. 6 OF 2012)

(a) Delete subsection (1) and substitute thefollowing
Section 53
(Transmission' on subsections:
company's
As soon as practicable after being appointed
liquidation).
as liquidator of a company, the liquidator shall-

"(l)

(a) produce to 'the
resolution

(b)

or

Registrar the
order appointing the

liquidator; and
satisfo the Registrar that the person
has complied with the requirements
of Part VI'of the InsolvencY Act,

20t3.

(lA) When the liquidator has complied

with

2100
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subsection (1), the Registrar

(a)

shall-

record the appointment in respect of
any land, lease or charge of which

the
(b)

'

(b)

company

is

registered

as

proprietor; and
register the copy of the resolution or
order."

Delete subsection (3) and substitute the following
subsections:

"(3) As soon as practicable after a vesting order
has been made under section 444 of the Insolvency Act,
2013, the liquidator shall lodge a copy of the order with the
Registrar for registration under this Act.

(4)

On receiving a copy of a vesting order in
accordance with subsection (1), the Registrar shall register
the liquidator as proprietor of the land, lease or charge to
which the order relates."

PART I0-AMENDMENT OF LAND CONTROL ACT (CAp.302)
Section 2

(Interpretation).

In section 2, delete the de/inition of "private company" and
substitute the following definition :

" "private company"

means a private company within
the meaning of section 9 of the Companies Acl,2013;".

PART II-AMENDMENT OF LAND REGISTRATION ACT (NO.

oF
Section

64

(Liquidation)

2012)

(a) Delete subseetion (1) and substitute thefollowing
subsection:
"(1) As soon as practicable

after being appointed

as liquidator of a company, the liquidator

(a)

produce to the Registrar a resolution

or order

(b)

shall-

appointing the liquidator;

and

satisff the Registrar that the person
has complied with the requirements
of Part VI of the Insolvency Act,
2013.

(lA) When the liquidator has complied
subsection (l ), the Registra:

,

(a)

with

shall-

record the appointment in respect of
any land, lease or charge of which

3
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the
(b)

(b)

company

2101

is

registered

as

proprietor; and
register the copy of the resolution or
order."

Delete subsection (3) and substitute the following
subsection:

"(3) As soon as practicable

after a vesting order
has been made under section 444 of the Insolvency Act,
2013, the liquidator shall lodge a copy of the order with the
Registrar for registration under this Act.

(4)

On receiving a copy of a vesting order in

(l), the Registrar shall register
the liquidator as proprietor of the land, lease or charge to
accordance with subsection

which the order relates."

PART I2-AMENDMENT OF NATIONAL PAYMENT SYSTEM
ACT,2011 (NO.39 OF 201r)
Section 2

In section

2-

(Interpretation). (a) After the definition of "business

day", insert the

following definition:
"Cabinet Secretary" means the Cabinet Secretary
for the time being responsible for matters relating to
finance;";

(b)
Sections 24 and 3/,. Delete

Delete the definition of "Minister".
"Minister" (wherever occurring) and substitute

"Cabinet Secretary".

I
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Repeal the section and substittite thefollowing section:

Ncttingrgreements 16. (1) To the extent that a provision
tr 16, yo. 12 of the Insoivency Act, 2013, the Banling Act,
of 1997,No.19 the Building Societies Act, the Co-operative
of2006. Societies Act, 1997 or the Microfinance Act,
2006 is inconsistent with this section, this
section prevails.

(2)ftis

section applies to the following
agreements and rules relating to a seftlement
system panicipant:.

(a)

(b)
(c)

(d)

a written ne'tting agreement to
which the participant is a party;
the settlement slstem rules;
a clearing, netting or settlement
- which the
agreement
participant is a party;
netting rules applicable to the

to

participant

in

relation

to

a

settlement agxeem€nt.

(3)If a settlement system participant is
placed in liquidation by the High Court, enters
administration or is placed under statutory
managementn any provision contained in an
agreement or rules to which this section

is binding on the liquidator,
adminisfator or statutory manager in respect
of a payment or settlement obligatiorrapplies

(a)

that was determined through
netting before the liquidation
order or administration order, or
the appoinfinent ofthe statutory
manager, was made but is to be
discharged on or after the date

on which the order or

(b)

appointment was made; or

the discharge of which was
overdue on that date.

(4) An

adminisffator appointed
in respeCt of
a settlement system participqpt shall give
written notice to the Cential Bank to

uoder the Insolvency Acf, 2013,
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withdraw the participant's participation from
the Central Bank settlement system, in which
case the participant ceases to be entitled to
participate in that system, other than for
purposes of---

(a)

discharging

a

payment

settlement obligation

or

in
accordance with' the settlement
system rules;

(b) any
(c)

clearing, netting or
settlement agreement to which
the participant was a party; or
any netting rules applicable to
the participant in relation to
those agreements.

(5)As soon as practicable after an
application to the High Court for the
liquidation of a settlement system participant

if a liqgidation order is made in
of the application, as soon as
practicable after the order is made, the
is made and,
consequence

applicant shall lodge with the Central Bank a

copy of the application and a copy of the
order.

(6)As soon as practicable

after

receiving a copy of an application for the
liquidation of a settlement system participant,
the Central Bank shall, if the pamicipant is a
designated payment system participant, notify
the operator of the payment system of the
application
(7) When a copy of a liquidation order
relating to a settlement system participant has
been lodged with the Central Bank in

accordance with subsection (5), the
participant ceases to be entitled to clear
payments or participate in a settlement

system, other than for purposes of discharging

a

payment

or

settlement obligation in

with(a) the rules of the

accordance

system; or

settlement
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(b)

a clearing, netting or settlement

agfeement

to which the

participant is a party; or
(c)

any netting rules applicable to
the participant in relation to
such an agreement.

(8)When a settlement

system

participant is placed in liquidation or enters
administration, or a statutory manager is
appointed in respect of the participant, the
liquidator, administrator or manager is bound
by any payment or settlement that is final and
irrevocable as provided by section 9(2) pr (3).

(9) A court in Kenya may not
to(a) an order of.a court exercising
jurisdiction under the law

recognise or give effect

(b)

relating to insolvency in a place
outside Kenya; or
an act ofa person appointed in a

place outside Kenya to perform
functions under that law,
to the extent that this Act does not authorise a
court in Kenya to make such an order, or a
liquidator, administrator or statutory
manager, or any other fficer having
Pnctions under the Insolvency Act, 2013, to
do such an act.

(10) In this section, a reference to
netting rules includes any recognised
practices relating to the operation or
application of those rules.".
Section 28.

Repeal the section and substitute thefollowing section:
"Priority of certain
instruments on

winding up.

28 (l) In this section,

"priority

payment instruction" means a money order,
bank draft or similar payment instruction
issued, directly or indirectly, by a participant
in a designated payment system, but does not

include an instrument issued by one such
participant to another for the purpose of
effecting

a payment between them.
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(2)Despite anything to the contrary in
the Insolvency Act, 2013, and subject to this

section, if a participant in a designated
payment system is a company that is
liquidated under the Insolvency Act, 2013,
unpaid priority payment instructions that were

drawn on the participant and cleared through
the payment system before the making of the
liquidation order-

(a) are payable from
(b)

the

participantrs assets; and

rank in preference above any
other unsecured claim against
the assets.

(3)A payment is not payable

under

subsection (2) in preference to any other
claim against assets unless a request for the
payment has been made within sixty days
after the making of the liquidation order in
relation to the participant concerned.
(4) Subsection

(2) does not permit

a

payment instruction to be settled in preference
to any other claim against any assets, if the
instruction was drawn on or certified or issued

by the participant concerned with a view to
giving the drawee of the instruction a
preference over the participant's other
creditors."
Section

3

j

ofCap 224
savings).

(a) Before "An issuer of a payment instruction", insert
and "(I)";
(b) After iubsection (1) (as inserted by paragraph (a)),

(Repeal

insert

the

following subsection:

"(2)

rf(a)

o)

any act or thing that was done or
omitted to be done by or to the
Minister under this Act before the
commencement of Part 12 of the
Tenth Schedule to the Companies
Act, 2013, had effect immediately
before that commencement; and
that act or thing could be done or be
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omitted to be done by or to the
Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done or omitted to be
done by or to the Cabinet Secretary.".

PART I3-AMENDMENT OF PREYENTION OF F'RAUD
(TNVESTMENTS) ACT (NO t OF 1977)
Section 17

(Fraudulently
trading in

(a)
th

e

In subsection (3), delete paragraph (c) and substitute

fo llow in g par agr aph :

"(c)

investments).

(b)

made or given by or on behalf of a
corporation to holders of securities
of or to persons employed by, or to
creditors of, the corporation or any

other corporation that, in relation to
the first-mentioned corporation, is a
subsidiary company with respect to
securities of either such corporation;
or";
After subsection (7), insert the following new

subsection:

"(8)

In this section, "subsidiary company" has the
given
meaning
by section 4 of the Companies Act. 2013.'.

PART I4_AMENDMENT OF PROCEEDS OF CRIME AI\D ANTI
MONEY LAUNDERTNG ACT (NO. 9 Or 2009)
Section 80.

Repeal the section and substitute the following section:

80. (1) When a court has made an order
:';';.T:,::::.*", for the liquidation of a body corporatd that
,,Tj1"-tt

"

lcgal cntities on
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propcfrv holds realisable property or a resolution

voluntary liquidation

of

registered in accordance
Iaw, neither---

for the
the body has been

with an

applicable

(a)

property for the time being
subject to a restraint order made

(b)

the proceeds of any realisable
property realised because of

before the relevant time; nor

section 75 and for the time being
under the control of a receiver
appointed under this Part,
p.7rt
the
assets of the body.
of
forms

(2)If an order referred to in

subsection

(1) has been made in respect of a body
corporate or a resolution referred to in that
subsection has been registered in respect ofthe
boidy, the powers conferred on a court by
sections 68 to 73 and 75(2) or on a receiver

appointed under this Part, may not be
exercised in respect of any property that forms
part ofthe assets ofthe body.

'

(3)Nothing

in the Companies Act,

Act, 2013, or any other
law relating to bodies corporate in general or
any particular body corporate, prohibits a court
or receiver appointed under this Part from
exercising a power conferred by subsection (2)
in respect ofproperty or proceedsteferred to in
2A'13, the Insolvency

subsection

(l).

(4)For the purpose of subsection (1),
"the relevant [i1v1g" 111s4rs(a)

(b)

ifan order for the body corporate
has been made-the time when
the application to relevant the
court of the application for the
liquidation order; or
if no such order has been made-the time when the resolution
authorising the voluntary
hquidation ofthe body corporate
is passed.
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(5)

Section 79(2),

with

necessary

modifications, applies to a body corporate that

has directly

or indirectly made an affected

sift."

PART Is-AMENDMENT OF RECORDS DISPOSAL ACT (CAP.
14)
Schedule (Officers In relation to the Registrar of Companies, delete "Companies
included in the Act (Cap. 486) - section 382" and substitute "Companies
Act, 2013 - section 845".
defi,nition of

"RegistrarGeneral")

PART I6-AMENDMENT OF SOCTETTES ACT (CAP. 108)
Secticn 2

In subsection

(l)-

(Interpretatio"n). (a) before the definition of "constitution or

rules",

insert the following definition:
"Cabinet Secretary" means the Cabinet Secretary
for the time being responsible for societies;

(b)

after the definition of "exempted society", insert the

following definition:
"liquidator" means a liquidator appointed under
section 33;";

(c)

of "society"

delete paragraph (a) of the definition
and substitute the following paragraph:

"(a) a

company

or

foreign company registered

,.

underthe Companies Act,20l3;".
Sections 4,7, 8, 10, Delete "Minister" (wherever occurring) and substitute
I1, 13, l5 and 53. "Cabinet Secretary".
Section

3i

Repeal the section and substitute the following:

"Liquidationof 33. (l)
certain societies.

The Cabinet secretary may, by
order published in the Gazetteappoint a person as liquidator to
be the liquidator of a society

(a)

that is an unlawful 'society, or

that has had its
cancelled

or its

registration

exemption
rescinded under Part III or has
otherwise ceased to exist; and

(b)

veBt

in the

liquidator all

property (both movable

and
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immovable) of the society.

(2)As soon as practicable after

the

publication of an order under subsection (l),
the liquidator shall proceed to liquidate the
affairs of the society."
Section

i4.

Repeal the section and substitute the following:

:ffi{qffi'i}' ri"b,iii:,

tl}

',tn."il'J#

}' ff?Ji H:

liquidator has notice and the costs of the
liquidation have been satisfied or provided
for, there are any surplus assets, the liquidator

shall prepare and submit to the

Cabinet
Secretary a scheme for the disposal of those

assets,

(2)lf,

after making such amendments

(if any) as the Cabinet Secretary considers
appropriate, the Cabinet Secretary approves a
scheme submitted to the Cabinet Secretary
under subsection (1), the Cabinet Secretary

shall endorse the approval on

the

amendments.
(3)

As soon as practicable after

the

Cabinet Secretary has endorsed the scheme,
the liquidator shall distribute the surplus
assets in accordance with the scheme."
Section 35.

Repeal the section and substitute the follow[ng:

"Procedureifsocicty 35. (l) If the assets of the society are
is insolvent.
insufficient to enable the debts and Iiabilities
of which the receiver has notice and the costs
of the liquidation to be satisfied in full, the
liquidator shall(a) set aside an amount sufficient to

meet the costs of

the

liquidation; and

(b) after doing so, divide the
balance among the creditors
who have proved their debts in
proportion to the size of their
claims.
(2) Except as provided by this Act, the
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provisions of' the Insolvency Act, 2013,
relating to the liquidation of a company apply
to the liquidation of a society as they apply to
Section 36.

Repeal the section and substitute thefollowing:
"Supplementary
provisions relating
to dre liquidation

of society.

36. (1) Stamp duty is not be payable
on an order made under section 33, and so far
as the order affects registered landthe liquidator shall lodge it with

(a)

the

relevant registrar for
registration, who shall register
it accordingly without charge;

and

(b) on the registration of

the
document, the land vests in the

liquidator.

(2)For the purpose of discovering,
taking possession of,, recovering and realising
the property of the society, the liquidator has
all the powers vested in the Official Receiver
or a liquidator by the Insolvency Act, 2013.
(3)Before distributing any assets under.
this Part, the liquidator shall-

(a)

fix

a date by which the creditors

of the society are required to
prove their claims or be

(b)

excluded from any distribution
made before they have proved
their claims; and
shall publish in the Gazette a
notice of that date, and notiff

that date to those creditors
individually so far as it is
practicable to do so.

(4) The liquidator may charge fees
for liquidating a society at the rate prescribed
for the liquidation of companies under the
Insolvency Act, 2013, or suqh other fees as
the Cabinet Secretary may in any particular
case or kind of case order.
(5)If an order has been made

in
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of a society under section 33, the
Cabinet Secretary rnay, by a further order
published in the Gazetle, suspend the
operation of the order for such period as
seems to the Cabinet Secretary to be
necessary for the purpose of enabling the
society to liquidate its own affairs.".
respeci

Section 38 (Power Delete subsection (4) and substitute the following subsection:
to investigate).
*(4) If any person does or omits to do an act that

constitutes an offence under subsection (2), the requiring
officer may, if of the opinion that it would be advisable to
be able to identify the person in the future, order that a
photograph and impressions of fingerprints of the person be
taken, in which case section 55 of the National Police
Service Act, 2011, applies as though the person were in

lawful custody.".
Section 55.

After section 54, insert thefollowing section:
"Savings and
transitional
provision.

55- tI-

(a)

(b)

any act or thing that was done
or omitted to be done by or to
the Minister under this Act
before the' commencement of
Part 16 of the Tenth Schedule to
the Companies Act, 2013, had
effect immediately before that
commencement; and

that act or thing could be done
or be oniitted to be done by or
to the Cabingt Secretary under

Act after that
commencement,
that act or thing is taken to have been done
or omitted to be done by or to the Cabinet
Secretary. ".
.

this

PART I7-AMENDMENT OF TRANSFER OF BUSINESSES ACT
(cAP. s00)
Section

7.

Repeal the section and substitute the following:

"Actrottoapplyto
transfers of

certain

;;;;;'-'*"'

7. (l):

This Act does not apply to the

^ ofa
^' business or part
transfer
company if the transfer-

f"l

involves

ofa business ofa

ot is a 'result of the
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reconstruction, amalgamation,
merger or division of the
company in accordance with the

Companies Act, 2013 or the
administration or liquidation of
the company in accordance with
the Insolvency Act, 2103;
relates to the creation of a
genuine security; or
relates to a genuine realisation of

(b)
(c)

a security.

(2)A transfer relating the realisation of

N.'5.f2008 ilTilTn

t;l:il$"1"ff,'::|l:TiJTxHJi;

accountant registered under the Accountants
Act has certified in writing to the Registrar-

General-

(a)
(b)

the amount to be realised from
the transfer; and

the accountant's opinion that the

amount is the best price
obtainable for the realised
security."

PART I8-AMENDMENT OF UPLANDS BACON FACTORY
(cAP.362)
Section

3

(Incorporation
company).

Delete subsection (3).

of
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:iI 1,IyIORANDUFI OF CBJECTS AI{D R.flASONS

T';* i,;i;isiative trx'oposal giving rise to this Bill has been submitted by
the -'.i.i,',;rir:;"r-r3eneral. The ohjects of the proposed Act are to facilitate
eoriiiirr:ci,..c;, irrelustry and oii-:;r socio-eccnornie activities by enabling one
or mcu'e natural pel:soyrs to ineorporate as legal entities with perpetu-al
succession, *'ith cr without limited liabiiity, and to provide for the
regulation of those entities in the public interest, and in particular in the
interests of "clieir mernbers and creriitors. The aim is to develop a modern
companies law to support a competitive economy in a coherent and
cornprehensive form. The Bill seeks to consolidate ttre law relating to the
incorporatioir, registration, operation and management of companies and
the registration, operation and management of foreign companies that
earry on business in trtenya.

The ISill has taken into consideration the current trends on
globalisation and regional integration with particular reference to the East
Africa Commurrity and reflects the present day circumstances of carrying
on business including modern patterns of reguiation and ownership.
PART I (clauses l-7) deals with preiiminary matters. In addition to
providing for the commencemenf of the Bill's provisions, the Part
specifies the objects of the proposed Act (see above) and defines various
terms used in it, including "subsidiary", "holding company",
"undeftaking", "parent undertaking", "subsidiary undertaking", and
"dormant company".

PART II (clauses 8-19) deals with the formation and registration of
companies. The Part provides for companies either to be limited by shares
or by guarantee or to be unlimited. Companies limited by shares can
either be public companies (which are generally large corporations) or
private companies (which are generally small proprietary companies).
The Part also provides for the formation of cornpanies. A company
limited by shares is required to have a memorandum of association and
articles of association, which together form the company's constitution.
Suoh a company is also required to have a statement of capital and initial
shareholdings. A company limited by guarantee is required to register a
statement of guarantee. A company may also be registered as an
unlimited company, in which case the liabiliry of its members on
liquidation of the company is unlimited.

On registration of the required documents, the Registrar of
Companies is required to issue the company with certificate of
incorporation. Companies registered under earlier companies legislation

zLt

will

,

Tize

continue under the

soxnpany

will

Cawpanies Eill,
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Bill when it is enacted.

When registered,

a

have perpetual succession irrespective of its membership.

PART III (clauses 20-32) makes further provision for a compn{i5r'g
constitution (i.e. its memorandurn and articles of association). Among
other things, the Part provides a proeedure to enable a company to anae,r.d
its articli:s. The Fart also gives the Cabinet Secretary power to prescribe
model articles of association. 'fhis id dcsigned to make the registration of
companies cheaper and easier.

Other provisions speciff requirements concerning the ob.jects of, a
company and the effects of th,: constitution of a eompany. It will now be
possible for a private compamy to eonsist of a simgle natural person. (See
below)

PART IV (clause33-t,l\ eit,als u,ith the capacity of a ccr,rnpmy tCI dCI
certain acts. In particular, it confers power on a company's direr:tons to
bind the compaxry. It also conf*rs on a company to enter into corl,.rac:,
and makes provision for the exeaution of eontracts and other derr;uur$rlr$i
by a company
Provision is also made fnr a compan)/ to have a conrmon seal (buf :
company is not obliged to harre ene) and provides f,or its use for ti::,:
authentication of docirments exeeuted by a company. A further provisioLn
will enable a comparly to have an official seal for use outside Kenya.

Other provisions of the Part relate to pre-incorpcration contrar:i,r,
deerii ,,;nd obligations enteied into by a csmpany and the cxecution c'f biitir
of e:;,:,,..,.n9e and prc,li:rissory notes by companies. As now, a company r,it,
be regi:,icd to har.e a reg*lstered office and to notify the Registrar or'
Compami*s of any change *f'address ofits registered office.

V

(clauses 48-68) deals with cornpany names and will
prohibit the registration of narnes that are offensive, sirnilar to the namne of,
another company or narnes that, if used would constitute an offence. The
Part also regulates the use of names that suggest a connection witfa tho
Government or a public authority. The Part firttrer gives the Cabinet
Secretary the power to make regulations specifying the type of names to
beusqd in the registration of a company.

PAR?'

Other provisions will allow a company to clmnge its name by special
resolution or by means provided for in ies a*ioles and provid,;; gis; ffu;, registration of such a change and ferr the issue tel th.* ixlmpr,ij.l5 a n,?vi
certificate of incorporation. Further provisions speeifr, c[o, t.,t]re(,; @f, u

l
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change of a ccmpen:y's Barrne and will require a compacry to disclose its
name in all its documents anc.lpublicatio,ns.

PART VI (eiauses 69-ql) wiil enahle
re-registration. In particrder*

.

a company to alter its status by

a private ct)i.)ilafi],' wiil be able to be re-registered as a public
company;

.

a public coriripeny will be able to be re-registereei as a private
limited company;

.

a private limi.ted company will be able tn t:e re*registered

as

unlimited;

.
.

an unlimited cornpany
company; and

will be a,t:!e tq:, be re-registerr:rl

public company will be able to bc re-rcgist::ru i
is both private and unlimited.
a

";.:i

as a limited

a;ornpany that

Another provision will require the Regish'ar of Cc:isi,oanies not to
process an application f.or re-registration unless 1"ho appll;ailan complies
with prescribed requiremenis.
firrther irr'-vi"i:n trili ,-:quire the
Registar to issue a certifieate of incorpoi'atli.;: io the re-registered
company on re-registation.

A

YII (clauses 92-114) deals wide ti;e rneinbership of a
company. In paiticular, dre Fart relates to meru-bers of ceimpanies and, in
PART

partieular, prrscribes how persons becorne r,lmni.lsis of a ccinpany.
Among other things, the Part will require a company tc keep a rcgister of'
members.and to keep tlre register avaiiable for ins*e*tr.en at its registered
office.
Other provisions--

'

will require certain

companies to keep an index

of its members;

and

n specify the rights of

persons
members and require copies.

to inspect a eompany's register

oi

Furthsr provisions will enable the High Court to recti$ oompany's
register of members and prohibit a company from entering riotices ol'
trusts on its register of members.

]
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The Pert--

I
n

wilX also prohibit a subsidiary from being a member of its holding
cornpany; aurd
presr:ribes other provisions relating to subsidiaries of a company"

A provision of the Fart will allow a private company to have only one
rnember.

PART VItrI (eXauses 115-122) provides for the exercise of rights of
the members of a company. In partlcular, the Part specifies the effect of
provisions cf artietres on the enjoymcnt or exercise of rights of members.
a.)ther provisicns eeable certain persons to have infoniration rights relating
to traded ocu.--npanies (i.e. eompanies whose shares are traded on an
authorised siock exchange) anel confer other rights to information about
eompa:lies ar,'-l cnable the rights of members to be exercised by others in
certain 0i:-*ur:l

:*t,,i-tee

s

'

"

P/rF.? Lt {*la.uses 123-215) provides for the appointment and
ren:ovai ,;i direc-lrirs of, a scirlpany. In particular, the Part will require a
eoi!".p:iily t+ trave ii.irectors. Cnly natural persons will be able to hold
offlee as clireetors. Othei provisi.;ies-o' preseribe tlie qualifiontior:s required for appointment as a director
r:i.= **rnpany;

u r"eqi;ire a oornpany to keep a register of its direotors; and
s pr*ser:l;e tli* partieulars of directors that are to be recorded in the
iegi.si'.:r"

;!ir,:,''her prcvision vril! rr:quire a company to notiff appointments of
u.ire ., :i :ln , u:i th*ir adiresses io the R.egistrar of Companies and also
wtiei:t;lii,:r - ) ' .:-'] 'ir'r ;tr him,id *'ff;ce as such or any changes relating to them
. iftrr,;j,:s fof difectOrS to be femoved from Office
oc.:Lli. ,.r.:irti" ,. ,.,,
'i;y
'-,tton c,i'iire r;s;:;,- ;'. FUfther prOViSiOnS preSCribe direCtors'
';'1r; -r,+1,- .--ctffigt. 'llilrrre
:'.,J irf
rDl.l -r -".-:
lnelUde-t-i-L.r":-"u
:..r

'li.'..;i,or's rigirt tc prt:test against removal;

.l:'r .,1i.iy of a itect-r.x io act"within power;
nlle ou,i-1,

rf :,: .'i;r:iii;r

to prornote th.e suceess of the company;

tl: rj'r:i-lr gi s i1,,1;l{-u: t'3 exersise iridependent
,ilr'; i.r:r;y *fl
diHgt:nue;

a dlreotor to

judgment;

exereise reasonabtre care,

skill

and

l
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.

the duty of a director to avoid conflicts of interest; and

" .the duty of a director not to accept benefits from third parties.
A further provision specifies the civil consequences of a breach by a
director of these duties. Yet other provisions require a director to declare
an interest in a proposed or existing transaction or arrangement and
provide that certain transactions involving directors require the approval
of the members of the company. These transactions

o directors' long-term

include-

service conffacts;

. substantial properff transactions;
" loans and quasi-loans to directors and to persons connected with
directors; and

"

certain credit transaetions.

Further provisions deal with payments to directors for loss of office.
Such payments will require approval by members of the company.

Yet further provisions deal with directors' serrrice eontracts and
require a company to keep a copy of the relevant contract or memorandum
of terms available for inspection. Another provision deals with contracts
with a sole member of a company where the member is also a director.
Other provisions deal with provisions of eontracts (qualifying
indernniffing provisions) that purport to protect dir:ectors from potentiai
liability to the company and its members and require directors to disclose
qualifying indemnity provisions in the annuai directors' report. ,\rlembers
of a company will be entitled to inspect and request a copy of qualifying
indemnity provision.

Certain information relating to directors are not to be readily
available to the public except in specified circumstances (including under
a court order).

Firther provisions provide for the ratification of acts of directors of a
company and confer powff to make provision for the employees of a
company when it ceases business or its business is transferred.

A company will be required to keep minutes of directors' meetings.
Those minutes are to be evidence of proceedings at meeting of company
until the conffary is proved.
PART'X (clauses 216-240) specifies the circumstances under which
directors of a company can be disqualified from holding ofirce as sush. In
particuier, a court will be emoowered to disqualify a person-

2iltit
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n'ft:q Cr^w$snie"*

c:"r {,r:ins: csriyi,iJtsci f,.:r er;rtarn

e ir;,:

..:
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speeified oflf.Ences;

., i.;r ilrcach .:,f dirlry comrnitted wfuiie cfi:ftFaj:y

,:,

:'

''

. {.

ri

,1i]"::,.

:, .'' ' ' :::, .:li.'ti:- r,::r+e i*volving failurs to nodge retugl,s
.
"j--

-'

:,,,1i!,!

.t

,::j.ini.i

.;-

.i

'
'
pr

-

or,

{.

i'

.,i:'lr*,'

-

rr.!j,,''

ira

acriruilszraeir:m; or

i*e r:equitgrn

i

irr.:,,

ie cusquali& unfit directors of insolvent

g0ii::tt{ ;rS {:$}:j:}Aruy ClfeCtOfS.

,,r li.)rgtra wtil b,e able to enter inlo a
;i.:,;.irr.aili,'{is t;r.Nt,:}if,di CIf beiug made subjeet to a
,;ll',t;,., ;irsrs;uris rn,ltg tds{i r:s liabie to disqualification after
rir,=:.:, .,rt,r;stigatud trncie: Pert li:{X of theproposed Act.
.;rit',;ii;rr:rfi3,-'tr?,iles

. ;l ,at.r,,i1itoe fcr a penrs.!il who ais":,ts as a company director
'l.rgrld bam-knry:t" & Fersefl,o:klo is disqualified will.be
' {'-rr a eornpaely's qr--*1ht$ if the perso[ acts while

dr - [ulL.;

Tl, r-r ,;r[t aisEl requrr$ a re6ister cf disqualification orders to be
kr,t:rt ant- ii,, ;rr{:s I tlte disqudification of persons who are subject to

f,or*ign f,ri$i',:r',jl'-r:n$. Suen persons will aiso be personally liable for a
comp:lnv'i r ebt* lf'tne glersoil acts as a direstor srhile disqualified

Xi

(*lrrr"xse* ?41-245) deals with ds€rvative actions" In
paf,tieriX.'*:,
prc,iri,C*s {,*i' p.rooeedings by nnembers of a company in
na';rc
re*spe*t of, a
e. ar.li:tlr vrrcsd in tlie compemy aru! will enable thern to
seek relir:r'$n tlrl:'.,;{ '};':i-I ,.' ::'.'Jei:,Y.

FART

it

PAII,T -=rj7i.:" i;,-*,;s+;", ".'*;-?5r,i1 elea;s with cornpany secretaries. Every
pub,tie e;{*?.1tii?i,. 'i"'i;l .,;, rr,;,Eirad to have a oompany seoretarys but a
private {,o.rri}p{uir}. ,,,,, Bfit ii;rsv* to }rave such a seoretary" Tha Fart aiso
Jcals wi$; **

t

gr;rzi;:-i,'.

*

thr= ..

:

.1

.,. .

.,,:

.F*I

CilCnpany Secfetafies;

, ,,:.:. ,:i!1

- ''

','r,

r:,:irfl(1tn be lCept by e,li6.p,r;;i,..;

,rit* fespept tO theif

':';1;, ergalg v';ih; r*.,q',,,";,'i(]fli] ar,il tngeti*g,s of
rrr$ed'Eltioyls. .lm
.. elqr*rror**nts firn ptue$lng ordi&ary ros,tlltltiorns
,:';'"'

";..; .i-,";'l d,sais wlr-ir : ui!3*ri|

:".'.is

'[.J:,

p'i,;,, l.g

et]X,t"i1-.$.g1ryg $,"11'"1"-:+16'n

fOr.;iritirlns,
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'X,ltlrr lFm:'$,

liir;n dq'Els irritir tir,e pr*ristr/g of resolutetns ge"teoral m;o,otings of
&tu"liipc,-::1,. l,rt,rii.lrl:r; ,;,il! fuxr7g: a right to reeluire directors lc eonvene
,i ir:re,etings (in s*r'rt cireun:;ta:iLls at th€ ei"peritlie i-;f itle eompany).
ir,'.Ir, l,r.ie [{igh C<xert vrili }live porver to order th-e hotrding of a
P(j:iili',
,r,rf ;.ii:ir,iig" iltre }tart also pri:iellhes the procedurfi f,or the oonduct of
'tawx.',1;.' 4,.- rir:j,{1etnffigs of, cr:mpanies, lnclueing-

of,a

(:

tho qucm:lm

I

1L:e;

fi

tlie po'*.rer of, tire perso$ presidirxg at a meeting to declare the result
r:f'votir"r;; cn e; show of h"ands;

f,.,rr p;en.r,,:'al mleeti.ngs

ompany;

etrer:tion oli a perlcxi tn preside at general meeting

i, . ri ,titl- of merlhars to rJeniand a poll;
i. r;, r.i?t'imf rnembers n,t r.u use all votes when voting

of company;

on u rorl.

.il:i': i r',1ri::t:$entation of' l.rodies oorporate at meetings ;
1.1:,e

ri.6ihts n:f,

rnerrb*rs to appoint proxies at company general

mf;e'-ing$

ti'l* rigtit cf a proxy to be elected to preside at cornpany general
meeting:;;
the right of a proxy to dernand a poll; and

tl:e rightto send documents relating to meetings in electronic form.
The Part also applies the earlier provisions of the Fart to meetings of
h-olders of elasses of shares and sets out additional requirement f,or general
meetings of publie companies. Members of a public company will have
power to require the circulation of resolutibns for an annual general
rneeting at the expense of the company.

A public company wiil be required to make available the results of a
poii on the company's website. A provision of the Part specifies the
requirernents that aie to be complied with as'to website availability. Other

of the Part specift requirements relating to records of
resolutiqrns and company meetings and the inspection of records of
rcsciut-r*ns and meetings and records of resolutions and meetings of
ela::fl of, mernbers. Such records will be evidence of their conteRts fc:
iegai pu-,,poses.
provisions

Ii'.q.R"T

K{V i;iauses 32+-+05)

deals with the shares and share capit:il

0. :i c+mxp;.lr:y, linlited hy shares. In particular, a provision of the

Part
prc,'':.ies th*t it '" "h nr; ag*r }:e possible for a company's share capital to
be,- ':,veft I ';1,"' -. "k, L;tl-ierprovisions--

i
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o describe the nature of shares and provide for their transferability;
o provide for the allotment of shares;

"

provide for the payment for allotted shares; and

n provide for the registration of those

shares by the company.

Other provisions provide for the allotment of equity securities and for
existing shareholders' right of pre-emption. Further provisions address the
situation that arises where an alfotment of shares of a public company is
not fully subscribed.
Other provisions impose restrictions on public companies that wish to

bllot shares for a non-cash consideration and provide for the independent
valuation of suoh consideration. Further provisions will require
eompanies that issue shares at a prernitrm to establish a share premium
acccunt and provide for.the application of share premiums.
Cther provisions will eilable a company having a share capital to
rJivide its shares into classes and provide for the variation of class rights.

P.{RT XV (clauses 406-432), which deals with re-organisation of
corftpaily share cepital, confbrs on a company to alter, subdivide or
consolidate its share capital.
Under the Part, a company will be permitted to redenominate its
sharr capital into a diffbrent currency. A company will also be permitted
to reduee its share eapital by special resolution, suh"ject to the right of the
company's oreditors ta object to the reduction. Nevertheless, it will be
possible to have sucln a reriuction confirmed by the Fligh Court.
Other prcvisions of the Part prescritle an expedited procedure to deal
with a publie compeny that is re-registered as a private company and will
enable a private eompany to reduae its oapital so long as the reduction is
supported by sol'vency staten:ent.

XVI

(clauses 433-494) deals with acquisition of a limited
oonxpany of its own strrares. Under the Part, a limited company *4ll be
alrle to acquire its own shares in certain circ-trmstances. In some cases, a
publie cornpeny that aequires its own shares will be required to re-register
as a private company. Faiiuce to re-register or to cancel acquired shares
urill be an offence. A eompany will be required to transfer to a reserve
acerilrrlt an arnor.urt equal to the value of the shares out of profits available
for'iividend. That amount will not then be available for distribution. A
public company will not be able to ereate a lien or oharge over its own

PARX'
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If a person is acquiring or proposing to acquire shares i\

2t2t

a private

will be
cCImpany, a public company that is a subsidiary of that com
prohibited from giving financial assistance for the
of the
acquisition before or at the same time as the acquisition takes pflace. If a
person is acquiring or proposing to acquire shares in a public trompany,
neither the company nor any other company that is a subsidiar\r of the
company will be allowed to give financial assistance for the purpo$e of the
acquisition. If a person is acquiring or proposing to acquire shal'es in a
private company, a pullic company that is a subsidiary of that cornpany
will be prohibited from giving financial assistance for the purpoqe of
making the acquisition. It will be an offence to give prohibited assistai:ce.
A limited company will also have power to purchase its own shares
in specified circumstances. Such a company will be able to make an offmarket purchase subject to the passing of a resolution for the purpose. It\
will also be possible for such a company to make an on-market purchase '
subject to compliance with cerlain conditions.
purchase its own shares will not be assignable.
Payments apart from the purchase price rnay be made only of distributable
profits. A company that purchases its or,rn shares will be required to lodge
with the Registrar of Qompanies a return giving details of the purchase
and to lcdge a hotice with the Registrar.of the cancellation of the relevant

A company's right to

shares.

A private limited cornpany will be able to redeem or purchase its own
shares out of the company's.capital, subject to compliance with certain
requirements that are set out in the Part. Payment for the redemption or
purchase will be required to be authorised by speeial resolution of the
company. The directors of the company will be required to prepare a
directors' statement and produce an auditor's report. It will be an offence
for the directors to include in a statement an opinion for which they have
no reasonable grounds. The company will be required to give public
notice of a proposed payment and to make the directors' staternent and
auditor's report available for inspection. Creditors will |e entitled to make
an application to the High Court for an order cancelling the resolution
authorising the redemption or payment. Notice of the application or order
of the Court is to be lodged with the Registrar of Companies. A company
r.vhose shares are redeemed or purchased will be required to fiansfer an
amount equivalent to the value of the shares redeemed or purchased to a
capital redemption reserve account.

PART XVII (clauses 495-504) d,eais with distribution of a
tc its rnembers. T:e P;r.u .*utlines the niles and

company's assets
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It
t
conseq
P

of:
alk
the

under which the elistribution of a aoxTrp.arly's asscis ee,n be
ill,he possible for a company to make a enlsfir'lburtlorr, ci,.,1y err.rt to,f
t are available for th.at ui-ir:'1:;r.::-w:" The Fa* ,rJl,;o ptrescnihes tlue
i; for unlawfully distributirrg eompany assets.

XYIil

(clauses 505-521) deais with certificatic-rn and trar'lsf,er
[es" A share or debenture certificate will be evidemee of tltle" CIm
shares, a company will be requireel to issue shase ceiit.ifieates ira

pther provisions-

r
.,1
;

pro',,'ide for the negistration hy a c,*rm,panly

of trarrsfers of. its sharel

amd clebentunes;

t' o set c '.t the pr'oeedures fcr r'.le!t transigrs and f',rr the e:reautioi:i cf
thr r(.riei./ant dctllnneiiis; al.:d
r
. p es',:ibe a eo';n6la,m.y's rjlut;ie;s wrtlr rtrspeet to the issue of'
c,erti',r:aii,es

cn the tr'ani.fer cf i'l:,;harcl a"in,J debentures acld witll
:5 eefi:5sat:: ',:re the surrender or" a share

r,*.' t?le lssure
:LJlrlu!wi. '"^
E

",tl':Ll'fitrtt

l'

O,thu, provisions will ena'b,le procedures fler evidene ing. and
transferrimg title to sha.res and debentLlres to be estabtrislied.
F,.i : "' ;i.F}{ iela,uses 522-531 } eontains miseellaneous provisions
relating tr: pnrvatc amcl puhlie eonipani*s. A provisi*n mt ttie Part will
prohibit ptrivt*E eos,rapanics iruna pakirig a pu.hiie ott'er of shares anri
provides for es:foreir;:; i:'ie proihibition. Flowever, a breacli ot" the
prohe'alt,on .vili not af"l'bct li:e validity ef allotnrent ot'an all*l-cnent or

'lssue.

CIi,::., '-,-'visions set cu! the r:erluirernents ti'rr thc'minimutn share
eaBital -r; ii t":"rblic comfri.rr;v ar:d specily th'-' consecluences tbr a public
cornp&h.v ;hirr c;rries on br"rsiness vrithout a trading certit'icatc'.
P^ART .H.X {,;iauses 532-5"!7i deals wittr redeemable shares of a conlpi,m3'.

In particular, ft company will continue to be aliowed to issr.le ru'e{eenrahle
shares subjec; to"eonrpliance wittr re,luirer:ents sp*eifying the terms an,l
the nnanner in whieh a eompeny is perr.nittecl to redeem its reqleentabie
shares" Provisir:ns of the Fast iempose * llixlit or! r! company's l:ol.*imgs of
redeemable shares and faeilitate th.E e:,;erei:;* clfl rigkrts in respect of sueli
shares.

PART XXI (elauses 538-54'6) deats with reai'ury s.trart:,s; (,."'',rieil u"t
shares tlaat hil're been pr,rrcltased or aoqui;*d by th* s$mpa:":V uJt i.i
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,Cl";iritr,rtable .nroi'its amC thus are

part ef tts assets)"

'

specitis,;
hold;

'

pr',;v:d.es for ifuo exercrss rrf
nJisp'-rsal and caneellati*:n; alld

"

if

1r?ln ;,,1,,:;io.*'aum
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in

particular, the

numher cf srich shar,es th;*3 e campany may

rights ilr respect of them; for their

treasr-rry shares are s+id, speeifies how tl:.e prnceeds oi. sale are to
treatecl.

-[re

P"&RT XXm (clauses 547-581) will eruip*vrer a public oompany to
:blein infornatir;n about interests in its sha.res. In r:artieular, a. public
ciliiilpelqv will be able to issue sroti*es raq.triring *r* pr-od-i:*tlin of
&>ffnatlon abcuut rJte o.;vmership o{ anct i:r:Xtfings of i,.'t(arests ir, its sliares.
lf a Berson farls to eornply i,,,ith si.;i:h a requirem*nt, tJ,;* fion'ifiriny
conoerned wlii, on ailndicaticn to thc }{igh C*ult, bs rLl,:' i* rb,tain an

order imp"osing r*striet!,ins '.,',r- +lie :#levr.r:f shares. Th', l: ,,r'; ir.l$e ';reates
offenaes relating t* the fajrlurl '!r, (,fl:,nlrly r: ittl noti*e,$ l:r.crposlclg such
requireuresr.ts and '.:',,iJ,l err',"r:'.ii ,,'r',i:-i(t persr:"':s frorn the obligation ta
cornply with these n*tic: :.

-

Other provi:,- n*" ... ;
an order imposing'rr:-.,-,i. ).'' . '
attempted evasiom of restilr',:,..;, -',

Further provi.sions pr*irid,i-:,i;r t*:e rcla;^ai-ion rn,J i".':r;iovrii ,lf
restrictions and forobtaining ordenE for the srLe cf relovl"r.t r.:ri,'.r,,fr anc ior
the application of the proeeeds of sale under an orrtrer of tli+ {,*r.:.1i"

Yet further provisions will enable the members of a publi'.: cornpany
to exercise its powers under the Pafi and require a company to report to its
'mbers oh th* outcome of any investigation that it carries out into the
- .;nership of its shares. A company will be required to keep a register of
interests that h,rve been disclosed to it, which it will be requirbd to keep
availahle for imspection. Provision is made for the supervision by the
High Cou:x of ahe purpose for whish rights'conferred by the Part can be
e:".ev+ised. ;\ r:r:rnpaaty wiii be pr+hibited from removing entries frorn the
;.:,g;ii,.,:i. lXSOp,,, r;tl :,i;.iql,;!i.1S *l,{.,ilt(lsili:i.t:,;OS (e,g, beCaUSe an entry felating
';',ir{l i:.jr \/ :.i'iay ti:,r; ,r,-L}x'f;90t). Frovisioil. l: naele for what is to happen
:,,:i$ to bu ;: p*"d':iie cotx.Fa:F,'.
li , : *ii
..:],;her prCrvisiOns

!;iplement

iihr; ;riatn pr*l-i_;i';ri,; Of

tile Part.
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PART XXIffi (chuses 582-594) deals with debentures issued by
company. In particular, the Part makes provision

.
.
.
.

for-

a

perpetual debentures;
the enforcement of contracts to subscribe for debentures;
the registration by a company of allotments of debentures;
the keeping by a company of a register of debenture holders;

o the rights of debenture holders and others to inspect and obtain
cop.'es

.

of a company's register of debenture holders;

makrng it an offence to refuse inspection of register of debenture
holders or to fail to provide copy or to fail to comply with a request
for the disclosure of information;

n imposing

a time limit for claims arising from entry in a register
debenture holders;

.

the right of debenture holders to obtain a copy of the deed creating
a series of debentures;

u imposing certain liability

.

on the trustees of debentures;

the power of a company to re-issue redeemed debentures;

o the deposit ofdebentures to secure advances;

"

of

and

how priorities are to be determined when debentures are secured
by a floating charge.

PART'XXry (chuses 595-631) regulates the making and acceptance
of offers to take over companies. The Capital Markets Authority (the
CMA) wili be responsible f'or admi.mistering the provisions of the Part"
The Part includes provisions"-

" specifying what cc,nstiftarbs a takeover oftr;
. providing that aertain shares are exanuded frog:o a t'e.keover offer;
. speciffirrg ttrre eiasses of, persons who are treated as associates of
off,erors for pulposes of the Part; amd

.

speciffing h,ow dcbenhlres that eonfer voting rights,

and

convertible geeurities, are to be treatecl fon tirose purposes.

The CMA wi,ll Ltrni: jl{i".\:;r to ma]<e T&kec.,',er Rutres for the pu{poses
of the Fart. The C;rq'..{A toalj aisl hlrre power to give rulings in takeover
cases. A provisioii iir;:,.i --,,;v'ui; ti[; ilr:rjd tn give directions in relatioilto a
takeover,rffer a:r,ci :-i, r,Jqui.i';.j tn* qfffeioi to r,lrovide doetrments and

{
i
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information atrout a takeover offer. Restrictions will be imposed on the
diselosure of, information about the affairs of natural persons and
partieuia-r businesses amd it will be an offence to contravene those
rcstristirns. The CMI-\ wili be empowered to impose sanctions on persons
r,vllo e,:ntraryene the Takeover Rules and to apply tc th.e High Court for
orders enibe"cing the Takeover Rules.
O'ther provisions deal

1

I

the consequences of opting in (including the effect on contractual
restrictions);
the power of an offeror to require general meeting of the target
company io be convened;
requirements concerning the notification of opting-in and opting
out resolutions.

An offeror will have the right to buy out a minority shareholder.
minority shareholder will have the right to be bought out by
the offeror. Further provisions specify the circumstances in which an
Liker.,r'ise, a

offererr or minority shareholder may apply to the High Court for relief and
deal vgith tlie situation that arises when a takeover offer is made by two or
nxore persons jointly.

FART. XXV (clauses 632-717) will require a company to keep
proper accounting records. Non-compliance with the requirement will be
an offenee" Every company will be required to have a financial year and
an acccunting reference period and an accounting reference date, but the
iompany will be able to change these from tirne to time.

A company will also

.

be

required-

to keep its accounting records at its registered office;

a to ensure that the records are at all times open to inspection by the
officers cf the company; and

.

to preserve its accounting records-

(a)

I

with-

u iinpediments to company takeovers;
o opting-in and opting-out resolutions;

'

i

if it is a private company-for

not less than three

years from and including'rhe date on which they wefe
created; or

'.L

t;rt;
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(b) if it is a public company-for not less than six yearsfiom and including the date on which they were
sreated"

Failure to corni;iy with these provisions will be an offence.

Tlae elireetors of every company will be required to prepare a
finanelal staterrteni for the company for each of financial year of the
company,.but will o:rly able to approve such a statement if satisfied that it
gives a tnle and fair vi*w of the assets, lia"l,"inities and profit or loss-*

* in the case of an individual finanei;n staien:ir.;it-rlf the company;
* in the case of a group a finaneral sta'*ement-_sfl the undertaking.
conaprising the consolidatlon as
rnenabers cif the cornpany.

indirrl:lual finaneiinl :;{$temenri: jq:r a flinaneial y$ar, the
triii ,i,,.:'a OOfi,' .,:.,-g Wlin he eXper,t,,:i ii"} errSUrC ti::-"1 ihe Staten:enti:r \ l]]i. -i '.

In lirepa.ring
(-:,tr':::.:i

i; whoie, s{f far as (:ofteoty,

,r:tr

...;

6*1*.oe sheet ar a,":ire
;nd

a

i.,-,1 a

"

las'. .- -'i

ihe finanoiai ye*r;

profit and loss aecount; and

prorl:{g5(a) in the case of the balanee sheet-a tnle and fair view
of the frnancial p*sition of rhe pompany as at the end
of the financial year;

(ir) in the case of the profit and loss account-a true and
fair view of the profit or loss of the company for th
financial year; and

.

complies overall with the prescribed financial accounting standards
relating to the form and content of the balance sheet and profit and
loss account and additional iCormation to be provid.ed in the form
of notes to tire statement.

If,

at the end of a finaneial year, a company that is subject to the
small conlpanies regime is a parent company, the directcrrs of the
cornpany, as weli as preparing an individual financial statement, will be
a.ble to prCIpare a group fiuanoial statement f,or the yoar. However, if a
odJrnpany that is not subiect'io the small companies legime is, at the end of
a financial year" a Fa'Jr:t iloi'npan)r, the direercrs c.i t.he ccliiry)any rvill'.re.
required io p,rfl,,ii:. iL , d,:::r:on [t, an inCit,liil:a]l l-:''ianr:.i"al stator,tei:1

i

:l--
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group tinanei.atr' statenrent for the year, unless *""rnpi,brl froin that
requirement, A cornpany that is itself a subsidiary. undertakiug will be
exernpt from the requirement to prepare a group finan;ial stat$ment in
eertain speeifiect cases. A parent company will be exernpt from the
requirernent to prel-rare a group finansial statement if alX of its subsidiary
r"mdertakings could be e;<ciuded from consolidation in a fioup financial
staicffrent"

in preparing a group ir:dividual financial

statement

yean, the cXirectors r:f the parent company concerned
ensure that the statement---

o

for a financlal

will be required to

with the ilnaneial
p;:riiion of the par*nt company and its subsidiary undertakings and
a consoltridated profit and loss account dealing with the pr*fit or
c*::,rpi'ises a conselidated balance sheet dealing

loss o'i the parent sompany and its subsidiary undertakings;

.
.

provides a true an fair view of the financial position as at the end
of,tlie financial yuar, and tlee profrt or loss foi'tlte f,rnaneial year, clf
tlie umqiertakings eonnpnising the consolidation as a whole, so f,ar as
concerins mernb*rs of the eompany; and

complies with- the prescribed financiai aecountfurg standards
relating to the f,r.r,ryn and content of the comsolidated balance sheet
and eor:;r";,lidai*d profit and loss aceount; and any additional
informiitiu:l'i tc be provided in the form of notes to the statement.,.

In preparing a grcup financial statement, the directors of the parent
company will, witli eeffiain exceptions, also be required to include in the
consolidation all of rhu subsidiary undertakings of the company. They,
will also be required tCI ensure that ensure that the individual financial
statements of the paroirt conopany and each of its subsidiary undentakings
are prepared using the sanae financial reporting framework.

In the case of a company tliat is not subject to the small companies regime,
the directors of the company will be required to include in notes to the
cornpany's annual financial statement certain information about the
company's employees

Except in the case of a company that iss subject to the smaU
companies regime, the direotors of a company will be required to include
in the notes to the company's individual financial statement details of the
bc;refits that they have recei.*ed during the relevant finaneial ;,'ear *f the
sonnpanlr.

{
I

I
{

I

I
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The directors of the eompany conc.erned wiil be required to sign the
annual financial statement for the company or, Ln the ease of a group
financial statement, for the companies comprising the group.

A cornpany will also be required to circulate copies of its ansiual
financial state':rent and the directors' report among its rnemtrers anJ it wiil
be an offence not to comply with the requirernent.
In some circumstances, a company will have tire option to provide

a

sumrnary financial statement.

A

quoted company

will be required to make its annual financial

statements and a preliminary statement of results available on its website.

of an unquoted

company and holders of the company's
debentures will have the right to receive eopies of financial statements and
reports. Sirnilarly, members of, and hoiders of debentures in, quoted
companies will be entitled to receive copies of financial statements and
repofis.
Members

A eompany will be required to ensure that the name of those signing
the company's financial statement and directors' report are stated in all
published copies of those statements and reports. The Part aiso specifies
requirements in connection with pu-blishing statutory and. ncn-statutory
financial statements.
A public company will be required to ensure that its annual financial
statements and reports are presented at a general meeting of company.
Failure to comply with the requirement will be an offence. A quoted
company will be required to obtain the approval of members to its
directors' remuneration report. Failure to put a resolution on the directors'
remuneration report to a vote will also be an offence.

The directors of a company will be required to lodge copies of the
company's financial statement and directors' report with the Registrar of
Companies before the prescribed deadline. Failure to comply with the
requirement will be an offence. There are special lodgement requirements
for companies subject to the small companies regime and for quoted
companies. Unlin:ittnl- compariies will be exempt frora requirement to
lodge financial stntenrc;lis vritr\ the Registe'ar of Connpanies. An auditoris
report wili le re,ir.ried. if' a cornpany lodges a;r abbr*viated financial
statemerit rv:th tho f..-etistrar of Conipanies, but ihe staiement will be
requireci to 'r:e signcd and approved at a meeting of the company's
members. Faiiure to iodge copies of the requisite finaneial statement and
reports wth the Registrar of Cumpeities bstbro tiie presmibed deadline

The Companies Bill, 201 4
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will be an offence. In addition, the High Court will be able to order a
company to rectify a failure by the company to lodge its financial
statement and reports with the Registrar.

Other provisions deal with the revision of defective financial
statbments and reports. A company will be allowed to make voluntary
revision of defective financial statements and reports and the Cabinet
Secretaiy will have power to give notice in respect of a company's annual
financial statement or reports if they are believed to be defective. The
ttrigh Court will also be able to order a company to rectify a defective
annual financial statement or report on the application of the Cabinet
Secretary or a person authorised by the Cabinet Secretary. The Kenya
Revenue Authority will be authorised to disclose certain information for
the purpose of facilitating the taking of steps by an authorised person to
ascertain whether there are grounds for making such an application or
enabling the person to decide whether to make such an application. The
Cabinet Secretary or .authorised person will also be able to require
documents, information and explanations to be produced oi provided.
Restrictions will be imposed on the disclosure of information obfiained
under the compulsory powers referred to above.

A person will be liable for making false or misleading statements in
directors' and other reports.

PART XXVI (clauses 7lS-721) will require a company to lodge
annual returns with the Registrar of Companies. The Part prescribes the
contents for such a refurn. In particular, an annual return will be required.
to include information about the company's share capital and
shareholders. It will be an offence for a company not to lodge annual
return by the prescribed deadline.

PART XXVII (clauses 722-784) specifies the auditing requirements
for companies. Members of a cornpany will be entitled to require an audit
of the company's accounting records. "Small companies" wiU be able to
claim exemption from the auditing requirements under certain
circumstances. ?rovision is made for dormant companies and certain nonprofit-making companies to be exempt from the audit requirementS in
specifi ed circumstances.

The Part makes different provision for the appointnent of auditors of
public companies and private companies. In particular, it provides for-

o the terms of appointment of auditors,

i

fixing their remuneratiorU and
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disclosure of their terms
company concerned.

of appointment to the members of

the

The Part also specifies tha functions of auditors. The principal
function of an auditor will be to report on a company's annual financial
statement and its directors' report. An auditor will be required to sign his
or her report and to ensure that the auditor's narne appears in the report,
but it will be possible omit the name of the auditor from the published
report in certain circumstances. An auditor will be entitled to obtain
information from the company's officers about its accounting records. An
auditor will also be entitled to obtain information about a company's
foreign subsidiaries. It will be an offence to fail to provide information
required by * auditor. An auditor will be entitled to attend.general
meetings of a company. If a firm of auditors is appointed, one of them
will be required to be nominated as senior statutory auditor.
Other matters dealt with'in the Part relate to the circumstances in
which an auditor cOases to hold office, Special notice is required of a
resoltition removing an auditor from offrce. An auditor will have specified
rights of redress if removed from office. It should be noted that failure to
re-appoint an auditor will generally have the same effect as removal from
office. An auditor will be allowed to resign from office provided certain
conditions are complied with. On ceasing to hold offrce, an auditor will
be required to lodge a statement with the company, the Registrar of
Companies and with the appropriate audit authority.
In the case of a quoted company, members will be entitled to request
.website publication of audit congerns. It will be an offence for a quoted
company to fail to comply with the requirements relating to website
availability and website publication.

Further provisions deal with an auditor's liability. Provisions
protecting auditors from liability will be void. However, the High Court
will have power to grant relief in certain cases. An auditor will be able to
enter into a liability limitation agreement but only under certain specified
conditions. Such an agreement will need to'be authorised by members of
the company concerned. The company will be required to disclose a
liability limitation agreement.
Yet further provisions provide for a quoted company to have an auditr
committee and deal with the governance of such a company.

PART XXVIII (clauses 785-793) deals with statutory

auditors
including eligibility for appointment as a statutory auditor. The purpose of
the Part is to ensure-
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r that persons who are properly supervised and appropriately
qualified are appointed as statutory auditors; and

.

that audits by persons so appointed are carried out properly, with
integrity and with a proper degree of independence.

Provisions of the

.
.
.
.
.
.

Part-

provide for the eligibilrty for appointnent as a statutory auditor
and speci$ the appropriate qualifications for eligibility;
prohibit an ineligible person from acting as statutory auditor
prescribe an independence requirement and state the effect
lack ofindependence;

of

a

provide for the appointnent of a pdrtnership;

will empower the Cabinet Secretary to recognise qualifications of
foreign auditors and to require eligible persons to provide certain
specified information.

PART XXIX (clauses 7g4-7gil) contains provisigns for

the

protection of the members of a company against oppressive conduct.and
unfair prejudice. A member of a company or the Cabinet Secretary will be
able to apply for an order from the High Court for the protection of
members agains! oppressive conduct and rurfair prejudice. A copy of such
an order is to be lodged with the Registrar of Companies for registration.

PART XXX (clauses 799-842) Part )O(X will enable the affairs of a
aompany to be investigated on the grounds that those affairs are being
conducted fraudulently, dishonestly or improperly. An application to the
High Court for the appointment of inspectors to con{uct an investigation
into the affairs of a company may be made by members of the company or
the Cabinet Secretary. An inspector appoint to conduct such an
investigation will also be able investigate the affairs of related companies.
An inspector will be required to act in accordance with any directions
given by the Court. The High Court will also.have powei to terminate an
investigation if it considers it appropriate to do so.
Aq inspgctor will have power to require the production of documents
of evidence. Obstructign of inspectors appointed by the
Court will be contempt of the Court. An inspector appointed by the Court
will be'able apply to the Court to conduct an examination of officers and
officers of the company concerned as well as certain oftrer persons. An
inspector will be required to submit reports to the Court. ThL Director of
Public Prosecutions will have power to hing prosecution for offences
and the provision
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disclosed by an inspectors' report. The expenses of investigafion of a
company's affairs will initially be met by the Cabinet Secretary, but the
Cabinet Secretary will be able to recoup those expenses from others.

In addition to the powers of the High Court to appoint inspectors to
investigate the affairs of a compahy, the Cabinet Secretary,will have
pow.er to appoint inspectors of inspector to investigate the ownership of
company. The Cabinet Secretary will be able to give directions to
inspeetors appointed by the Cabinet Secretary, who will at any time be
able to terminate such arr irivestigation. Provision is made for- the
resignation and revocation of appointrnents of inqpectors appointed by the
Cabinet Secretary and for the appointment of repldcement inspectors so
appointed. An inspector appointed by the Cabinet Secretary will be able
to require production of documents and the provision of evidence.
Obstuction of, inspectors appointed by the Cabinet Secretary will be an
offence. .An inspector appointed by the Cabiuet Secretary will be able to
apply to the High Court to conduct an examination of a person. Such an
inspector will be iequired to submit reports tei the Cabinet Secretary. The
Director of Publie Froseetrtions will be able to prosecute offlenoes
disclosed by such an inspector's report. T'he Cabinet Secretary will be to
requiro infomation to be given about persons intere$ted in securities of a
company and to impose restrictions on securities.
The Part

.

alse

provides that an la.spector's report is

to be evidence in

legal

prooeedings;

.

will enable an inspsctor to bring eivii proceerlings on a company's
behalf;

o.

witl make it

possibtre to apply for a;r obtain a warrant to enter and
prernises
f,or t?:e purposes of an investigation;
parch

ei yvlll protect certain information provided to the Cabinet Secretary;

!

witl prohibit the disskrsure of infrrnnation obtained in relation to
an investigation;

* sill

mak* il an offere*

(c) to desffoy, mutilate or do certain other ac.s in relqfion
to thc documents of a cormpeny that is under
ia:."*es,irgation; or
(d) tn gnovir{e false furformation;

2ti3
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.

provides that answers to questions put by inspector during
examination will be admissible in legal proeeedings as evidence;

.. provides for thg Part to apply to foreign eompanies; and

r creates certain offences by bodies corporate.
Further provisions specify the effect of an order imposing restrictions
on the disposal of a eompany's securities and provides for it to be an
offence to attempt to evade those restrictions. Howevet, the High Court
will have power to order the relaxation or removal of restrictions.

PART XXXI (clauses 843-906) continues.the offiees of the Registrar
of Companies and Deputy Registrar of Cornpanies and specifies the
functions and pow.ers of those officers under the proposed Act. In
particular, provisions of the Part-

.
.
.

will require the Registrar to have

an official seal;

provide ferr its use;

provide *"oi: the reeording

in the Register' of

Companies of

documemts lodged with the Registrar for registration;

n will ernpower the Registrar to impose requirements with respect to
lodg*ri:ent of doeuments;

.

provide for fees tc b* paid to the Registrar for the registration of
dil(:utilettts;

. will r'*quilf iire Registlar to give p,utriie notiee cf the issue of
t;c,:rIilie.ates .rif ineorporation;

o conf'er a right trr obtain a certificate of

ir;i.rqxporation

irr

:;1rjr:rfiuyrJ

circumsknces;

" wilt require ttre K&gistrar to allocate a unique ifir;;,i:;{,\,1;ig lututber
to each *ompany;

.

provide for the recording of registerilrr

11;.i;i1[1i':1rl

.:f'branc]ies of

foreign companies;

. will

empower the Registrar to destt'oy records
cpmpany after elapse of two yi,ars;

.
"

of a

dissolved

provide t'or fhe oorr*erirln i,1, iir..' Regisl;,,i trf inf'crmation recorded
in the Register;
provide for the reetitioation, on the application of a person or under
an order of the Court, <if information so recorded;
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provide

for the removal of inforrration from thE Register in

specifi ed circumstances;

.
.
.
.

confer on members ofthe public a right to inspect the Register;
confer on members of the public a right to be provided with copies
of records kept by
:

Registar;

provide that certain records are not to be made available for public
inspection; and

provide that thp Registrar can bp required to make a particular
address unavailable for public inspectioh.

Normally. documents will be required to'be lodged i" tfn English
language, but in certain circumstances documents may be lodged with the
Registar in a langtrage other than English subject to the lodgement of a
version of the document translated into English
Other

.
.

provisions-

rnake it an offence to lodge false or misleading documeqts, or to
make false or misleading statements to tlie Registrar;

provide

for the ehforcement of a

company's lodgement

obligations;

.

provide for electronic communications and the publidring of
notices by alternative means; and
.

.

empower the Registrar to make *Registrar's Rules".

Part XXXII (clauSes 891-906) deals with charges creitod by a
company, charges existing on prolefly acquired by a company, 8od
charges in a series of debentures. In particulfi, the Part-

.

imposes an additional regishation requirement for commission in
relation to debentures;

. will require a certificate of registation to b€ eirdorsod on
debernres;
.

.

prrovides for charges created irU or over property locatcd outside
Kenya;

. will require the Registrar of Companies fo keep a register ot
,

charges created by or in relation to companies;

'

prescribes a deadline for lodging a charge with
regisnation;

fte Registrar for
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will require the holder of a floating charge to lodge with Registrar
notice of appointment and cessation of appointment of a
administrator of the company to which the charge relates;

will require the Registrar to record a memorandum of

satisfaction

or release of a charge when a copy of the memorandum is lodged
with the Registrar for that pqpose;
a

provides for the rectification of the Registrar's register of charges;

a

prescribes the consequences
charges created by it;

.
..

for a company

if it fails to register

will require

a company to keep its own register of charges and to
keep copies of documents creating charges; and

confers on cieditors, members and others a right to inspect
documents that create a company's charges and to inspect
company's register of charges.

PART

XXXII

(clauses 907-935) deals

with the dissolution of
of Companies if

companies and also with their restoration to the Register
certain conditions are satisfied.

The Registrar of Companies will (as now)*have the power to strike
off a company that is not carrying on business or not in operation. The
Registrar will be required to strike off a oompany that has been liquidated
or is in liquidation and no liquidator is acting. The Registrar will also be
required to strike off a company on the company's application provided
the requisite conditions are satisfied.

Any undistributed property of a dissolved company is to vest in the
State. However, the State may disclaim property that would otherwise
vest in the State (including leasehold estates), Lessees holding under
disclaimed leases will be protected.

An application may be made to flne Registrar for the administrative
restorttilan to the Register of Companies and the Registrar may grant
administrative restoration if the statutory requirements are satisfied. The
Registrar{s required to notiff his'or-her decision with respect to an
application for administrative restoration. If an application for rqistation
is refused, the applicanl will be able to the High Court for an order
restoring the company concerned to the Register. On making an order for
the restoration of a company to the Register,.the Cotut will have power to
make consequential directions. With a few exceptions, a company that is
restored to the RtbiuFr will retain the name it had before it was dissolved
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or struck off the Register. If undistributed property of a company has
vested in the State, the person who currently owns the property will
nevertheless be able to lawfully dispose of it despite the fact that the
company is or may be restored to the Register under this Part. The State
will become liable to pay the company an amount equal to the grOater of
the amount of any consideration received for the property and the value of
the property at the date of the disposition or, if no consideration was
received for the disposition, an amount equal to the value of the property
at the date of the disposition.

PART XXXIV (clauses 936-943) deals with

compromises,
arrangements, reconstructions and amalgamatiorfs of companies. For the
purpose of obtaining approval to a comprilmise or arrangement, the High
Court willbe empowered to order a meeting of the company's creditors or
members to be held. When the Court has ordered a meeting of the
company's creditors or members to be convened, the directors of the
c6mpany concerned will be required to circulate or make available an
explanatory statement for the company's creditors and members. If the
proposed compiomise or zurangement is approved by 75 percent of those
piesent and voting at the meeting, the Court will, on the application of the
company or any member or creditor of the company (or if the company is
in liquidation or under administration, the liquidator or administrator), be
able to make an order sanctiorting the compromise or arrangement. Such
an order will be binding on the company and its creditors (and if the
company is in liquidation, on the liquidator and all contributories), but will
have no effect until registered with the Registrar of Companies.

If an application is made to the Court to sanction a compromise or
arrangement and it is shown that the compromise or arrangement is
proposed for the purposes of a scheme for the reconstruction of a company
or companies, or the amalgamation of two or more companies, and under
the scheme the whole or any part of the undertaking or the property of any
of the companies concerned in the scheme is to be transferred to another
company, the Court will have further powers to facilitate the proposed
reconstruction or amalgamation. If an order of the Court made under the
Part amends the company's articles, the company will be required to lodge
a copy of the amended articles with the Registrar of Companies for
registration.
PART XXXV (clauses 944-9S6) facilitates the merger
companies and the division of companies into smaller units.

of

public

Before companies can merge, draft terms of the scheme for the
proposed merger will be required to be prepared and published. A scheme
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will not be effective unless it is approved by the members of the merging
companies. The directors of merging companies will be required to
prepare explanatory reports relating to the proposed merger and to 4rrange
for the preparation of experts' reports. supplementary financial
statement relating to the proposed merger will also be required. Members
of the merging companies will be entitled to inspect the merger
documents. It will also be necessary for the articles of association of the
transferee company involved in the merger to be approved and to make
provision for the protection of holders of securities to which special rights
are attached. An allotment of the transferee company's shares to the
transferor company (or its nominee) will be prohibited. In specified
circumstances, it will not be necessary to provide ;ertain particulars and
reports not required in relation to a proposed merger. Simirarly, in
speciflred circumstances, a meeting of members of the transferee company
will not be required.

A

l

Before a division involving companies can be effected, draft terms of
the scheme will be required to be prepared and published in relation to the
proposed division. The scheme will require the approval of members of
the companies involved in the proposed division. The directors of the
company or companies concerned will be required to prepare an
explanatory report in relation to the proposed division. An expert's report
will also be required for each company involved in the proposed division
and in certain cases a supplementary financial statement will be required.
Members of the companies involved in the proposed division will be
entitled to inspect the documents relating to the division. A report on
material changes of assets of the transferor company involved in the
proposed division will alio be required. It will'be a requirement that the
articles of the transferee company involved in the.proposed division be
apprOved by the transferor company. The scheme will be required to
provide for the protection of holders of securities to which special rights
are attached. An allotment of shares to the transferor company (or fts
nominee) will be prohibited. In sp_ecified circurnstances, a meeting of
members of the transferor company involved in the proposed division will
not be required. It will also be possible for the members of companies
involved in a proposed division to agree to dispense with.reports that
would otherwise be required. Also, the High Court will have power to
exclude certain requirements that would otherwise apply in respect of a
division.

Other provisions provide

for a

valuation

to be made by

1

{

an

independent valuer and will empower the High Court to convene a
meeting of members or creditors of an existing transferee company ahd to
1
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fix a date for the tansfer of the tansferor company's

undertaking.

Transferee companies will be liable for each otheros defaults.

PART XXXVI (clauses 983-986) will enable companies not formed
under existing companies legislation to be registered under the proposed
Act. The Cabinet Secretary will be empowered to make regulations
providing for registration of such companies and to make regulati,ons may
that will apply provisions of the proposed Act to unregistered companies.
i

I

I

PART XXXYII (clauses 987-1019) will enable foreign companies to
be registered under the proposed Act and to carry on business in Kenya.
A provision of the Part prescribes the circumstances in which a foreign
company can carry on business in Kenya. Other provisions speciff the
requirements for applications for the registration of a foreign company and
for the'names under which'a.foreign company can be registered. A
foreign company will be able to register an alternative narne under which
it will carry on business in Kenya. A foreign company will be required to
have a local representative in Kenya who will for the purposes of the
application of the provisions of the proposed Act be regarded as an offlcer
of the company and accordingly will be subject to similar liabilities and
have similar responsibilities to those imposed by the proposed Act on a
director of a Kenyan company. On the registration of a company as a
foreign company, the Registrar of Companies will be required .to issue to
the company a certificate of registration as a foreign company.

Provision is made for the registration of particulars of branches of a
registered foreign company and for a foreign company to have a registered
office.

The Registar of Companies will be required to issue a certificate
registration if a registered foreign comlany changes its name.

I
t

I

A registered foreign company will be required to display its name at
its office and places of business in Kenya and to state its name and give
other information in documents and cominunications relating to its
business in Kenya. Such a company will also be required to lodge a notice
with the Registar of Companies givirg details of certain changes relating
to i,ts constitution, its directors and its business activities in Kenya.
'similarly, registired foreign
a
company will bdrequired to lodge a copy of
its financial statbments and other documents with the Registrar of
Companies.

i

I

I

of

Other provisionsof the

Part-
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provide for the registration of charges over Kenyan property of a
foreign company;

will require

a registered foreign company to lodge certain returns
with the Registar of Companies;

provide for the protection from disclosure of a natural persbn's
residential address;

will require a registered foreign company to notiff the Registrar if
it
a
a

ceases to carry on business in Kenya;

will require the Registar to keep a Foreign Companies Register;
provide for the restoration of a foreign company to the Foreign
Companies Register in certain circumstances; and

. will require the Registrar 'to allocate identiffing numbers to
branches ofiegistered foreign companies; and

'

.

prescribe the liabilities of officers of foreign companies who are in
default.

The Cabinet Secretary will have power to make foreign companies
regulations for the pwposes of the Part.

PART XXXVIII (clauses 1010-1019) contains provisions

that
specifically rclate to offences and legal proceedings involving companies.
The Pdrt includes-

.
.

a provision that prescribes and defines the liability of officers of
companies who are "in default" rurder the various provisions that
create offences under the proposed Act;
a provision applying that provision to apply to bodies other than
cornpanies;

. a ppvision
.:ry.bliog .proceedings to be taken againsa
.
unincorporarcd bodies; and

.

a provision providing for legal professioral privilege involving
company cornnunications.

Other provisions confer powe$ to require a company to produce'
documents.for inspection if it is suspected of being involved in the
cornmission of an offence and to obtain a warrant for the search of
premises of zuch a company.
Anothcr provision creatcs the offence of fraudulent tading;
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Other provisions will empower the High

.

Court-

to prohibit payment or transfer of money, financial products or
other property; and

.

to grant injunctions in specified circumstances.

A further provision will

empower a court to grant relief in certain
spbcified circumstances (where, for example, a company or director acted
innocently in relation to a particular matter).

PART XXXIX (clauses 1020-1023) provides for the keeping of compatry
records. In particular, the Part-

.
.

prescribes requirements for the form of company records;
confers power to make regulations-

(e)

as

to where speeified company records may be kept;

(f) providing for the inspection

of company records; and

(g) requiring copies of,them to be provided; and

.

imposes a duty on companies
falsification of their reoords.

PART

XL

to take precautions

(clauses 1024-1034) provides

against

for the servie'e r:f

documents on a company and on directors, secretaries and others and for
iddresses for the service of documents. In particular, the Part provicles

for-

.
.

sending or supplying dc*ru:nents or information by a company; and
sending or supplying documents or information to a company.

Members of companies and others who provided with an elecuonic
version of a document by a company will be entitled to be provided with a
hard copy version.
I
)

I

Other provisions

of the Part provide for the authentication of

documents sent or supplied by a company and determine when documents
and information are taken to have been sent or supplied by a company.

PART XLI (clauses 1035-1039) specifies the valuation requirements
that are to apply to. the valuation of property under the proposed Act. A
valuation will. be requited to be carried out by qualified independent
person. In carrying out a valuation for the purposes of the proposed, a
valuer will be entitled to full disclosure.
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PART XLII (clauses 1040-1043) contains miscellaneous provisions.
The

Part-

. will empower the Cabinet Secretary to make regulations for
purposes of the proposed Act;

provides for the repeal of the existing Companies Acl and for the
revocation of subsidiary legislation made under it;
provides for the continuity of the law relating to companies;

will empower the Cabinet Secretary to make savings and
transitional regulations consequent on. the enactment ,of the
proposed Act;

.

provides for amendments to other Acts consequent on the repeal of
the existing Companies Act.

The Fiist Schedule expands the definitions of "subsidiary"

and

"holding'company" for the purposes of the proposed Act.
The Second Schedule contains supplementhry provisions retating
parent and subsidiary undertakings.

The Third Schedule prescribes the rules that are to apply for the
purpose of determining when a director is connected with a body
corporate for purposes of Part IX of the Bill.
The Fourth Schedule contains matters for determining whether
person is fit to be a director of a company.

a

The Fifth Schedule specifies the requirements to be complied with to

avoid contravening Part XVII (How company's assets are

to

be

dishibuted).

The Sixttr and Seventh Schedules respectively speci$ persons and
authorised discloqures for the purposes of clause 831 of the Bill
(prohibition on" disclosure of information obtained under section 825 or
830).

The Eighth and Ninth Schedules zupplement Part XL (which relates
to the sending or supplying of documents and information to or by a
company).
The Tenth Schedule makes.consequential amendments to other Acts
consequent on the enactment of this Bill. Among the Acts arndnded by
this Schedulc are the Banking AcL the Co-operative Societies Act, the
Insuranc€ Act and the Societies Act.

I

,,
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TEXTS OF ENACTMENTS PROPOSED TO BE AMENDED BY
THIS BILL
ACCOUNTANTS ACT (CAP. 531)
Section 24 of the Accountants Act), which it is proposed to amend.

Qualifications
24,(l) Subject to this section, a person is qualified to be registered

if-

(a) he has been awarded by the Examinations Board a
certificate designated the Final Accountancy
Certificate;

(b)

he holds a qualification approved under subsection Q) aV
the Registration Board;

(c)

he is, at the commencement of this Act, both ordinarily
resident in Kenya and a member of any professional
body specified in the schedule to the Accountants
(Designation) Act (now repealbd), as in force
immediately before the commencement of this Act; or

(d)

he is a person who, before the 27th November, 1976, was
authorized by the Registrar of Companies under the
provisions of section 161 (l) (b) of the Companies Act
to hold the appointment of auditor of a company, and
was so authorized at that commencement.

' (2)

The Registation Board may, from time to time, by notice
approve qualifications which it considers sufficient to
allow a person to be registered, and may, in the same manner, withdraw
that approval.

in the Gazette,

(3) Notwithstanding subsection (1) or (2), the Registration
Board may require a person making 4pplication for fegistration to satisff
the Registration Board (in such manner as it directs) that his knowledge of
local law and practice is, and that his professional conduct and general.
character have been such as in the opinion of the Registration Board make
him a fit and proper person to be registered and unless the person so
satisfies the Registration Board he shall not be treated as being qualified to
be registered.
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BANKTNG ACT (CAP 488)
Section 2 of the Banking Act, which it is proposed to amend.

Interpretation
2. (1) In this Act,

unless the context otherwise requires"agency" means an entity contracted by an institution and approved
by the Central Bank to provide the services of the institution on behalf of
the institution, in such manner as may be prescribed by the Central
Bank:

Provided that where such entity is a co-operative society, prior approval
to provide the services shall be sought from the Sacco Societies
Regulatory Authority established under-the SACCO Societies Act, 2008.
"assigned capital" has the meaning given to it in section 7

$);

"bank" means a company which carries on, or proposes to carry on,
banking business in Kenya but does not include the Central Bank:
"banking business" means -

(a)
I

the accepting from members of the public of money on
deposit repayable on demand or at the expiry of a fixed
period or afternotice;

(b)

the accepting from members of the public of money on
current account and payment on and acceptance of
cheques; dnd

(c)

the employing of money held on deposit or on current
account, or any part of the money, by lending, investment
or in any other manner for the account and at the risk of
the person so employing the money;

(d) such other business activity as the Central Bank may
prescribe.

"banking group" ryeans a licensed institution and its subsidiaries, non
operating holding companies and subsidiaries of its non operating
holding companids;

"Board" means the Deposit Frotection Fund Board established by
section 36'

"branch" means any pennanent premtses, other than its head ofJice,
at which an institution transacts businesg in or outside Kenya;
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"capital" means paid-up share capital or, in the case of an institution
incorporated outside Kenya, its assigned capital;
"the Central Bank" means the Central Bank of Kenya established by
the Central Bank of Kenya Act;
o'competent
authority" means any of the bodies set out in the Third
Schedule;
"convertible currency" means currency which is freely negotiable
and transferable in international exchange markets at- exchange rate
margins consistent with the Articles of Agreement of the International
Monetary Fund;

"co-ordinator" means the Central Bank;
"core capital" means permanent shareholders' equity in the form of
issued and fully paid-up shares of common stock, or in the case of
foreign incorporated banks, of the assigned capital, plus all disclosed
reserves, less goodwill or any other intangible assets;
"current account" means an account maintained by a bank for and in
the name of, or in a name'designated by, a customer of the bank into
which money is paid by or for the benefit of such customer and on which
cheques and other bills of exchange may be drawn by, and tansfers and
other banking tansactions made,on the instructions of, the customer;

"disclosed reserv&" includes all reserves created or increased
through share premiums, retained profits (after deducting all expenses,
provisions, taxation and dividends) and general reserves if such
disclosed'reserves are permanent and unencumbergd and thus able to
absorb losses;

"financial business" means -

(a)

the accepting from members of the public of money on
deposit repayable on demand or at-the expiry of a fixed
period or after notice; and

(b)

the employing of money held on deposit or any part of the
money, by lending, investment or in any other manner for
the account and at the risk of the person so emlloying the
money;

"financial institution" means a company, other than a bank, which
carries on, or prcposes to carry on, financial business and includes any
other company which the Minister may, by notice in the Gazette, deglare
to be a financial institution for the purposes of this Act;

2146

The Companies Bill, 20 1 4

"financial year" means the financial year prescribed in section 20A;
"group" means a non-operating holding company, its subsidiaries and
all associated companies of the parent or its subsidiaries;

"institution" means a bank or financial institution or a mortgage
finance company;

"land" includes freehold and leasehold land
buildings and permanent improvements thereon;

in Kenya and all

"lisence" means a licence granted under section 5;
"members of the public" means individuals, partnerships, corporate
bodies and trustees or managers of trusts, pension and provident funds or
other similar funds;

"Minister" means the Minister
matters relating to finance;

for the time being responsible for

"mortgage finance company" mezuxs a company (other than a
financial institution) which accepts from the members of the public,

money(a)

on deposit repayable on demand or at the expiry of a fixed
period or after notice; or

(b)

on current account and payment on and acceptance of
cheques, and is established for the purpose of employing
such money in accordance

with section 15;

"non-operating holding company" means a company, other than the
institution, which has approved control of an institution and whose
activities are limited to holding investments in subsidiaries, holding
properties used by group rnembers; raising funds to invest in, or to
provide support to, subsidiaries, raising funds to conduct its own limited
activities, investing funds on behalf of the Broup, conducting the banking
activities required for its own limited functions, and providing
administrative, risk management and financial services to support the
efficient operation of the group;

"officer", in relation to an institution, means a director or any otfuer
person, by whatever name or title he may be called or described, who
carries out or is empowered to carry out functions relating to the overall
direction in Kenya of that institution or takes part in the general
management thereof in Kenya;
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'oplace of business" means any premises, other than the head office,
including a branch, an agency or a mobile unit, or such other premises as
may, from time to time, be prescribed by the Central Bank, at which an
institution transacts banking or financial business in Kenya and which is
open to the public.

"public entity" means the Government, a local authority or a public
body declared by the Minister to be a public entity for the purposes of
this Act;
'orepresentative office" means an office established
the provisions of Part IX;

in Kenya trnder

"significant shareholder" means a person, other than the Government
or a public entity, who holds, directly or indirectly, or otherwise has a
beneficial interest in, more than five per cent of the share capital of an
institution;

"significantly undercapitalized" in relation to an institution, means

that the institution holds less than fifty percent of the

capital
requirements prescribed under section 18;
o'supplementary
capital" means general provisions which are held
against future and presently unidentified losses that are freely available
to meet losses which subsequently materialize, and revaluation reserves
on banking premises which arise periodically from independent
valuation of such premises, and any other form of capital as may be
determined from time to time by the Central Bank;

"total capital" means the total sum of core capital and supplementary
capital;

"total deposit liabilities" means the total deposits in Kenya in

any

institution which are repayable on demand or after a fixed period or after
notice;
'oundercapitalized bank" means an institution that does not fully
comply with the capital requirements prescribed in section l8;
"unimpaired reserves" means capital and revenue reserves not subject

to any charge or other encumbrance or option or liable to reduction by
payment of dividend or otherwise.

(2)

For the purposes of this Act, "associsfs"-

(a)

in relation to a company or other body corporate means-

(i)

its holding company or its subsidiary;
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(ii)
(iii)
(iv)

a subsidiary of its holding company;

(v)
(vi)

a subsidiary of a non-operating holding company;

of its subsidiary;
non-operating holding company

a holding company

its

as

its

subsidiary;

(b)

any person who controls the company or body
corporate whether alone or with his associates or
with its associates;

in relation to an individual means-

(i)
(ii)

(3)

any member of his family;
any company or other body corporate controlled
directly or indirectly, by him whether alone or
rvith his associates; and
and.a person shall be deemed to be a member of a
family if he is the parent, spouse, brother, sister, child,
uncle, aunt, nephew, niece, stepfather, stepmother,
stepchild and adopted child of the person concerned,
and in case of an adopted child his adopter or adopters.
(iii) (Deleted by A 57 of 2012, s.38.)
For purposes of subsection (2), the term "control'o

includes-

(a)

the ability to influence, whether directly or indirectly, the
composition of the board of directors of a company or
any other body corporate;

(b)

holding, directly

or indirectly, whether

personally or
company or companies or
subsidiaries thereof, or in any other way, an aggregate
of twenty per centum or more of the voting power of a
company or body corporate, whether alone or with
associates or with other associates of the company or

through

a holding

body corporate; or

(c)

as may be determined by the Central Bank, where a person

has the ability to exercise a dominant influence over
the management or policies of a company or body
corporate on the basis of an agreement or by any other
means, regardless of the amount of formal ownership
or voting rights.
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Section 24 of the Banking Act, which it is proposed to amend.

Appointment of auditor

to

subsection (7), every institution shall appoint
annually an auditor qualified under section l6l of the Companies Act and
approved by the Central Bank, whose duty it shall be to audil and make a
report upon the annual balance sheet and profit and loss account which are
to be submitted to the Central Bank under section 23 (1).

24,(l)Subject

(2) If an institution fails to appoint an approved auditor under
subsection (1), or to fill any vacancy for an auditor which may arise, the
Central Bank may appoint an auditor and fix the remuneration to be paid
by the institution to him.
Section 34A of Banking Act, which it is proposed to amend.

Voluntary liquidation
34A. (1) An institution may, with the approval of the Central Bank,
voluntarily liquidate itself if it is able to meet all its liabilities,

(2) An applieation for the Central Bank's approval for
purposes

the

of subsestion ( I ) shall be in the prescribed form.

(3) The eentral Baril< may,

upoR receipt of an applieation
under subseetion (2), approve the applieation if satisfred as to the solveney
of the institution,

(4) V/hcre the eentral Bank approves an applieation by

an

institution under this sestion, sueh institution shall forthwith eease all its
operations except such activities as are incidental to the orderly
realization, conservation and preservation of its assets and settlements of
its obligations.
(s) Where

an institution goes into liquidation under this

section(a)

the liability of the shareholders of the institution for
uncalled subscriptions to the capital stock of the
institution shall continue until the end of the
liquidation process; and
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(b) the institution shall first

discharge its liability to its
depositors and thereafter rank all other creditors in
accordance with the provisions of the Companies Act.

Section 35 of the Banking Act, which it is proposed to replace.

Liquidation of institutions by Central Bank

35.

(l) If an institution becomes insolvent, the Central Bank may
appoint the Board established under section 36 to be a liquidator of the
institution; and the appointment shall have the same effect as the
appointment of a liquidator by the court under the provisions of Part VI of
the Companies Act and references in that Act to "the relevant date" and
"commencement of the winding up" shall be deemed to be references to
the date on which the Board is appointed as liquidator.
(2) No liquidator of an institution shall be appointed under the
provisions of the Companies Act if the Board has already been appointed
as liquidator'and no liquidator of an institution shall be appointed in any
event without the approval of the High Court which shall not grant such
approval unless the Central Bank shall certiff that it does not intend to
exercise its powers under this section or shall fail to exercise its powers
within such period not exceeding three months'as may be prescribed by
the Court,

(3) In any case where a liquidator of an institution

has been
appointed, the Central Bank may, at any time, apply to the High Court for
an order that the liquidator be removed and the Board appointed as
liquidator in his place; and the provisions of the Companies Act shall,
subject to the provisions of subsection (7), apply to a liquidation by the
Board but only to the extent that they are not inconsistent with the
provisions of this Act and any regulations made thereunder.

(4) An institution shall become
this section

if-

insolvent for the p'urposes of

(a) it is deemed to be unable to pay its debts within the
meaning of section 220 ot$rc Companies Act; or

(b)

a winding-up order is made against it,-or a resolution for
creditors' voluntary winding up'is passed, under the
Companies Act; or

(c)

it is unable to pay sums due and payable to its depositors;
or
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the Central Bank determines that the value of its assets is
less than the amount of its liabilities.

(5) Notwithstanding the provisions of any other written law,
the Board shall have power

to-

(a)

carry on the business of the institutions so far as may be
necessary for the beneficial winding up thereof;

(b)

appoint an advocate to assist

it in the performance of its

duties;

(c)
(d)

pay any classes ofcreditors in full;

(e)

compromise all calls and liabilities to call, debts and
liabilities capable of resulting in debts, and all claims,
present or future, certain or contingent, ascertained or
sounding only in damages, subsisting or supposed to be
subsisting between an institution and a contributory or

make any comprornise or ilrangernent with creditors or
persons claiming to be creditors or having or alleging
themselves to have any claim, present or future, certain
or contingent, ascertained or sounding only whereby
the institution may be rendered liable;

alleged contributory

or other debtor or

person

apprehending liability to the institution and all
questions in any way relating to or affecting the assets
or the winding up of the institution, on such terms as
may be agreed, and take any security for the discharge
of any such call, debt, liability or claim and give a
complete discharge in respect thereof:
Provided that any interested party aggrieved by the exercise of any of the
powers specifierl herein may apply to the High Court for orders as
appropriate.

(6) In addition to the powers conferred by subsection

(5), when
acting as a liquidator of an institution, the Board shall have the power to-

(a)

Ib)

set off payment made to a protected depositor out of the
firnd against any dividend subsequently determined as
payable to such depositor;

recover interest payable

to the institution on loans,

overdrafts and other credit facilities outstanding as at
the date of liquidation;
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(c)

offset deposits and any other liabilities to

(d)

invest surplus funds in the liquidation account which are
not immediately required for the purpose of financing
day to day operations in short-term placements with
reputable institutions approved by the Board or in such

customers
against any loans or debts owed to the institution as at
the date of liquidation;

Government securities as the Board may determine.

(7) In the exercise of its powers

as a liquidator, the Board may,

by notice in writing, reqgire any person who is or has at any time been a
director, managing director, secretary, principal officer, manager, officer
or employee, ag.ent, accountant or auditor of the institution or any person
who has custody of any funds or other assets of the institution being
liquidated to-

(a) give to the liqui$ator all

reasonable assistance in
connection with the liquidation;

(b)

appear before the liquidator for examination concerning
matters relevant to the liquidation;

(c)

produce any books or documents that relate to the affairs
of the institution being liquidated,

(8) A person who(a) refuses or fails to comply with a requirement of

the

liquidator which is applicable to him, to the extcnt to
which he is able to comply with it or

(b)

obstruets or hinders a liquidator in the exeroise
powers conferred under this Act; or

(c)

furnishes information or makes a false statement which he
knows to be false or misleading in any material
particular; or

(d)

when appearing before

of

the

a

liquidator for examination
pursuant to such requirement, makes a statement which
he knows to be false or misleading in any material
particular,

shall be guilty of an offence and liable to a fine not exceeding five
hundred thousand shillings, or to imprisonment for a term not exceeding
three years, or to both.
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(9) Where an offence under subsection (8) is a

continuing
offence, the person shall, in addition to the penalty prescribed under that
subsection be liable to a penalty of ten thousand shillings for each day or
part thereof during which the offence continues.

(10)In exercising its functions under the provisions of this
section, the Board shall be subject to the supervision of the High Court
which may, upon the application of any interested party and if it deems fit,
appoint a committee of inspection which shall have the same powers as a
committee of inspection appointed under the provisions of Part VI of-the
Companies Act.

(11)The Minister may make regulations generally for carrying
out the purposes and provisions of this section; and the regulations may be
applied in conjunction with or to the exclusion of, any similar or
equivalent provisions of the Companies Act and the regulations made
thereunder and may include provision as to the manner and time in which
depositors and other creditors of the institution, preferential or otherwise,
shall submit proof of debt to the Board,
(l2)Notwithstanding anything to the contrary contained in any
law, no receiver or receiver and manager shall be appointed to an
institution without the prior approval of the High Court which shall not
grant such approval unless the Central Bank shall certify that it does rrot
intend to exercise its powers under this section or shall fail to exercise its
powers 'within Such period riot exceeding tluee months as may be
prescribed by the Court.
(13) Where a receiver or reeeiver and manager

of an institution

has been appointed and a manager or liquidator is appointed under the
provisions of this Part, the powers of the receiver or receiver and manager
may only be exercised if and to the extent authorized by the Qentral Bank
or the High Court.
Section 39 of the Banking Act, which it is proposed to amend.

Protection of deposits

39.(l)The amount being the aggregate credit balance of any accounts
maintained by the customer to an institution, less any liability of the
customer to the institution, shall be a protected deposit to the extent
determined by the Minister from time to time by order published in the
Gazette.
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(2) A customer of an institution may upon the institution
becoming insolvent, lodge a claim with the Board, in such form as the
Board may approve, for payment to him out of the Fund of any protected
deposit which he would, but for the insolvency, hal,e been paid had he
demanded payment from the insolvent institution.
(3) The Board may, before paying any claim lodged under
subsection (2), require the claimant to furnish it with such documentary
proof as may be proper to show that he is entitled to payment out of the
Fund; and the Board may decline to make any payment under this section
to a person who, in the opinion of the Board, had any responsibility for, or
may have profited directly or indirectly frorn the circumstances leading up
to the institution becoming insolvent.

(a) The Board may, at any time and fiom time to time, require
the Central Bank to have an inspection carried out under section 32 to
ascertain the type, number and value of the protected deposits of any
insiitution and the information obtained pursuant to the inspection shall,
subject to section 31, be made available by the Central Bank to the Board.
(5) Upon payment of a proteete<l deposit, the Board shall'be
entitled to receive tiom the institution or its liquidator, as the case may be,
an amount equal to the insolvency payment paid by the Fund on account
of its subrogation to the elaims of any customer or depositor:
Provided that the Board shall be entitled to payment of its subrogated
claims prior to further payment of any other depositor or creditor of the
institution.

(ti) An

this Par"t if--

(a)

institution shall become insolvent for the purposes of

a Iiquidator or interim liquidator is appointed under the
provisions of the Cornpanies Act or this Act; or

(b)

a winding-up order is made against it, or a resolution for
creditors' voluntary winding up is passed, under the
eompanies Act.

(7) For the purposes of this section "customer"
persons entitled

jointly.

includes

to a deposit as trustees or persons holding any deposit
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Section 40A of the Bankirug,Act, which it is proposed to amend.

Rights of assignments
40A. (i) The liquidator may assign the assets or liabilities of an
institution or of a customer under this Act, the Companies Act or under
any other written law to third parties for the benefit of the creditors and
depositors of the institution under liquidation.

(2) The right of

assignment c8nferred by this section shall
override all other rights and interests of parties under contracts of
employment, leases, charges, mortgages or any other agreements the
institution may have entered into before going into liquidation.

(3) Every public officer having the power or duty to accept and
register or amend any entry in any register relating to an assignment of an
asset or liability pursuant to subsection (1) shall, upon request rnade by the
liquidator, custornei or other person, do all such things as are by law
necessary to complete the registration of the assignment.
Section 4IA of the Banking Act, which it is proposed to amend.

Administration of

assets

41A. (1), The Board shall hold, manage

and dispose of all the assets
of an institution remaining unsold at the time of winding up.

(2) The Registrar of Companies and the Registrar of Titles, and
any officer or person in charge of a deeds registry, or any other relevant
office, shall upon production of any relevant deed, bond, share, stock,
debenture or other document, make such endorsement and effect such
alterations as may be necessary to record the transfer of the relevant
properfy or asset, as the case rnay be.
CENTRAL DEPOSTTARTES ACT (NO. 4 Or 2000)
Section

l4

of the Central Depositories Act, which ii is proposed to amentd.

Verification of centifieates and transfer to a centnal depository or
nominee company
14. (1) After the deposit by any person of a certificate representing an
eligible security and the instrument of tansf-er in respect of that security, if
ffiy, a central depository or its agent, as the case may be, shall lodge the
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certificate and instrument with the issuer within the period prescribed in
the CDS rules.

(2)

Subject to subsection (3), the issuer shall, on receipt of the
certificate and instrument, forthwith do all such acts as are necessary to
register the transfer of the security in respect of such certificate in the
name of the central depository or its nominee company.

(3) Without prejudice to the right of an issuer to refuse

to
register a transfer under any written law, the issuer shall refuse registration
of the transfer under subsection (2) if

(a)

the certificate is not a genuine certificate or is a certificate
that was reported lost or destroyed; or

(b)

in relation to any such security-

(i)
(ii)

there has been a duplication in the issuance of the
certificate representing that security; or
such certificate is a certifrcate issued in excess of
the issued share capital of the issuer; or

(c)

it

(d)

any lawful order exists to the knowledge of the issuer
preventing the person who deposited the certificate
from dealing with any of his monies, properties or

has been served with an order of a court of competent
jurisdiction prohibiting any dealing in respeet of the
security underlying such certifieate; or

assets.

(4) Within two market

days after a transfer is lodged with an
issuer or within sueh period as may be allowcd in writing by the scntral
depository, the issuer shall, in any ease other than a case referred to in
subsection (3), notify the central depository agent, complete and deliver
the appropriate certificate to the central depository.

(5)

Section 80 of the Companies Act shall not apply in relation

to any transfer required to be registered by an issuer pursuant to this
section and section l5 (4), but where an issusr refuses registration ofsuch
it shall serve on the transfer or and ths central depository @eing
the transferee) a written notice giving the reasons for such refusal.
a transfer,

of

section 81 of the
Companies Act, an instrument of transfer lodged with an issuer pursuant
to subsection (1) shall be capable of registration in the name of a central
depository or its nominee company if such instrument has been certified

(6) Notwithstanding the provisions
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\

by a central depository agent instead of being executed by the central
depository or its nominee company.

(7)

For the purposes of this section, an eligible security shall be
immobilised if it is no longer in suspense.

(8) The provisions of this section shall not appl), to bearer
securities.
Section 25 o.f the Cenlral Depositories Act, which it is proposed to amend.

Central depository to maintain official record of depositors
25, (l) On or after the dematerialisation date, every issuer of

a

shallsurrender the physical register of members or debenture

security prescribed as a dematerialised security
(a)

holders, as the case may be, to the central depository;
and

(b)

provide information to the central depository of any
member or debenture holder who appears in the
appropriate register as a holder gf a certificate not
already immobilised by the central depository.

(2) A central

depository shall maintain an official record which
shall include the name and particulars of

(a)

every depositor with an immobilised security credited to a
securities account held by such depositor; and

(b)

where the prescribed security is issued by a listed
company, every member or debenture holder whose
name would, save but for this section, appear in the
appropriate register of members or debenture holders
of such company,

as the case may be.

(3) Notwithstanding section

ll2 of the Companies

record of depositors maintained pursuant to subsection (2)

security.

Act,

a

shall-

(a)
(b)

contain information in computerised record form;

(c)

contain such other information as may be required under
the CDS rules.

()

The provisibns of this section shall not apply to any bearer

not be distinguished by any share number; and

\

/
,
,I
I

ztsl
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(5) Nothing in this section shall be construed as making the
central depository an agent of the issuer for the purposes of providing
reglstratlon servlces.

I

Section 27 of the Central Depositories Act, which it is proposed to amend.
References to the Companies Act
27. (1) With effect from the dematerialisation date and
notwithstanding the provisions of the Companies Act or anything in the

of

of the issuer, a reference in respect of a
dematerialised security, to(a) a register of members or debenture holders including
articles

association

branch registers, as the case may be, maintained by a
company under the Companies Act, shall be deemed to
be a reference to the record of depositors maintained
by the central depository;

(b)

a transfer of shares or debentures from a transferee under
the Companies Act shall be deemed to be a reference to
a book-entry transfer performed by the central
depository; and

(c)

any certiheate, instrument of transfer or any movable
property representing any security which is used as
prima facie evidence of ownership of the security shall
be deenaed to be a reference to a statement of account
issued by the central depository.

(2) The provisions of section 83 of the Companies
not apply to a dematerialised security.

Act shall

CO-OPERATTVE SOCIETE,S ACT (CAP.,890)
Section 2 of the Co-operative Societies Act, which it is proposed to amend.
2. Inthis Act, except where context otherwise requires,

"agricultural produce" means any-produce or article produced or
obtained by the work or industry of members of a co-operative society or
marketed by a cooperative society, whether the produce be of
agriculture, animal husbandry, forestry, fisheries, handicrafts or
otherwise;
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'oapex society" means a society formed at the national level by the cooperative movement in Kenya and registered under this Act to prornote
co-operative development and represent the interests of co-operative
societies locally and internationally;

"bonus", in relation to a member of a co-operative society, rneans
that member's share of the surplus of the society which is divided
amongst its members, calculated by reference to the proportion which
that member's volume of business w-ith the society bears to the total
volume of business done by the society;

"by-laws" means the by-taws made by a society and registered under
this Act and includes any registered arnendment of such by- laws;

"capital" means the Permanent mernbers equity in the form of
common stock and includes all disclosed reserves, retained earnings,
grants or donations;
"Commissioner" means the Commissioner for Co-operative
Development appointed under section 3 and includes any person on
whom any of the powers of the Commissioner have been conferred in
accordance with this Act;
"Committee" means the governing body of a co-operative-society to
whom the management of its affairs is entrusted, and includes a board clf
directors;
"contributor" means a person liable to contribute to the assets of a cooperative society in the event of its being wound up and for the purposes
of any proceedings for determining and before the final determination of
the persons who are to. be deemed contributors, includes any person
alleged to be a contributor;
o'co-operative society" means a society registered under section 4;

"co-operative union" means

a

co-operative soeiety

whose

mernbership is restricted to primary societies;
'odate

of dissolution" means the date on which the Commissioner's

order canceliing the registration ofa co-operative society takes effect;

"deposit" means a sum of money paid on terms under which it shall
be repaid, with or without interest or premium, and either on demand or
at a time or in circumstances agreed by or on behalf of the person
making th'e society to receive it at the risk of the sooiety receiving it;
oodividend", in relation to a rnember

of a co-operative society, means
that rrember's sirare of the surplus of the society which is divided
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amongst its members, calculated by reference to the proportion which
that member's share capital bears to me total share capital of the society;

"limited liability" means limited by shares or limited by guarantee,
according to the nature of the liability prescribed by the by-laws of the
co-operative society;
"member" includes a person or a co-opeiative society joining in the
application or the registration of a society, and a person or co- operative
society admitted to membership after registration in accordance with the
by-laws;

"Minister" means the Minister for the time being responsible for cooperative development.

"officer" includes a chairman, vice-ohairman, secretary,

treasurer,
committee member, employee or any other person empowered under any

rules made under this Act, or by-laws of a co-operative society, to give
directions in regard to the business of the society;

"personal representative" means any person who, under law or
, custom, is responsible for administering me estate of a deceased person;

"primary society" means a co-operative society whose membership is
restricted to individual persons;
"share" means the amount represented by a member's portion in the
equity of a so'ciety as a co-owner;

"special general meeting" means a general meeting, other than an
ordinary general meeting, of which at least fifteen clear days written
notice of there solution and of the date, time and place pf the meeting
has been given to each member;
'ispecial resolution" means a resolution passed by two thirds of the
members present and voting at a general meeting of a society;
"supervisory committes" means an oversight committee elected at a
general meeting.

'oTribunal" means the Co-operative Tribunal established under
section 77.

"winding up"'means all proceedings subsequent to the dissolution of
a co- operative society.

Section 36
amend.

of the Co-operative

Societies AcL which

it is proposed to
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Member's share not subject to attadhment.
36. Subject to section 34, the share or interest of a rnerhber in the
capital of a co.operative society shall not be liable to subject l0
attachment or sale under any decree or order of a court in respect of any
debt or liability incurred by such member, and a trustee in bankruptcy
under the law relating to bankruptcy shall not have any claim on such
share or interest:

Provided that, where a co-operative society is dissolved, the share or
interest of any member who is adjudged a bankrupt under such law shall
vest in the trustee in bankruptcy in accordance with such law.
Section

5I of the Co-operative

rt is proposed

Societies Act. which

to

amend-

Charges to be registered with Registrar
51.(1)It shatl be the duty of every co-operative society to register
with the Commissioner, every charge created by. it and the particulars
thereof:
Provided that registratiorr of a charge may be effected on the application
of any person interested therein: Provided further that where registration is
effected on the application of a person other than the co-operative society,
such person shall be entitled to recover from the co-operative society the
amount of any fees properly paid by him to the Commissioner for such
registration.

lt

to

to

(2)
the
send
any co-operative society fails
Commissioner for registration the particulars of any charge created by it
within a period of thirty days, then unless the registration has been
effected by some other person within that period, every officer of the
society shall be guilty of an offence and shall be liable tg a fine not
exceeding two thousand shillings for every day during which the default
continues.
Section 57 of the Co-operatives Soci,qties Act, which

it

is proposed to

amend.

Right of members and creditors to inspect register of charges
57.(1)The copies of the instruments ueating charges which are
required by this Act to be registered and the register of charges kept by the
co-operative society under section 52 shall be open, during business hours,
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to inspection by any creditor or member of the society, without

fee,
subjqct to such reasonable restrictions as the society, in general meeting,
.may impose.

Provided however, that not more {han two hours in each day shall be
allowed for inspection, and the register of charges shall also be open to
inspection by any.other person on payment of the prescribed fee.

(2) Any oifi.., of a co-operltive society who refuses to allow
inspection of the register of charges or copies of the instruments creating
charges in a&ordance with subsection (l) of this section, or who permits
such refusal, shall be guilty of an offence and strall be liable to a fine not
exceeding two thousand shillings for every day during =which the refusal of
permission continues, and the court may order an immediate inspection of
such register or copies.
Section 64 of the Co-operatives Societies Act, which
replace.

it

is proposed to

Application of Companies Act
64.(l) The sections of the Companies Act specified in Part I of the
Schedule to this Act, modified in accordance with Part II of that Schedule,
shall,apply mutatis mutandis in relation to the winding-up df a cooperative society as they apply to that of a company registered under that
Act.

(2) The Minister may, by order, amend the Schedule to

this

Act.

Section 71 of the Co-operatives Societies Act, which

it

is proposed to

amend.

Institution of windihg up proceedings
71.If the liquidator of a society whose registration has been cancelled
alleges that any of the offences mentioned in sections 318, 319, 320,321,
322 or 323 of the Companies Act have been committed, he shall reportthe
facts to the Commissioner, who shall,
he thinks fit, irtstitute such
proceedings as may be necessary.

if

Section
amend.

9I of he Ci"-operatives

Societies Act, whicfr

it

is proposed to
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Rules

91.(1)The Minister may in consultation with the apex society make
rules for the better carrying out of the provisions and purposes of this Act.

(2) In particular, and without prejudice to the generality of the
foregoing power, such rules may -

(a)

prescribe the forms to be used and conditions to be
complied with in making application for registration of
a society and the procedure to be followed.

(b)

prescribe the matter in respect of which a cooperative
society may or shall make by-laws, and the procedure
to be followed in making, varying and revoking bylaws, and the conditions to be satisfied before making,
varying or revoking by-laws;

(c)

prescribe the conditions to be complied with by persons
applying for admission or admiued as members, and
the payments to be made and the interest to be acquired
before the exercise of the right of membership;

(d)

regulate the manner in which funds may be rdised whether
by means of shares or debenfires or otherwise;

(e)

provide for general meetings of the members and for the
procedure at such meetings and the powers to be
exerciqed by such meetings.

(f)

provide for the appointment suspension and removal of
the members of the Committee and other officers, and
for the procedure at meetings of the Comrnittee, and
for the powers to be exercised and'the duties to be
performed by the Committee and other officErs;

(e) *"H:or:,,f;;.ff;,"#r'

and books

to be kept bv a

co-

(h)

provide for the form of the final accounts and the balance
sheet to be prepared annually and any other statements
and schedules relating thereto;

(i)

provide for the resignation and expulsion of the members
and for the payments, if any, to be maje to members
who resign or are expelled and for the liabilities of past
members;
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G)

provide for the persons by whom and the form in which
copies of entries in books of co-operative societies may
be certified;

(k)

provide for the inspection of documents and registers at the
Commissioner's office and prescribe the fees to be paid
thereof and for the issue of copies of such documents
or registers;

(D

provide for the formation and maintenance of a register for
members and, where the liability of members is limited
by shares or limited by guarantee, of the register of
shares;

(m)

provide.d for the order in which the value of a deceased
member's interest shall be ascertained and subject to
section 39 for the nomination of a person to whim such
interest may be paid or transferred;

(n)

provide for the mode in which the value of the interest of a
member who has become of unsound mind or
incapable of managing his affairs shall be ascertained
and for the nomination for any person to whom such
interest may be paid or transferred;

(o)

provide for the manner of formation and maintenance of
reserve\ funds and the objects to which such funds may
be applied and for the investments of any funds under
the control of a co-operative society;

(p)

prescribe the procedure to be followed in appeals made to
the Minister under thii Act;

(q)

prescribe the returns to be submitted by a co-operative
society to the Commissioner and the person by whom
and the form in which such returns shall be submitted;

(r)

prescribe the fees to be paid on applications registrations
and other acts done by the Commissioner under this
Act;

(s)

prescribe the procedures to be follovred in the liquidation
of societies; and

(t)

prescribe anything which under
prescribed.

this Act may be

2165

The aompanies Bill, 20 1 4

any case where the Registrar is satisfied that a
substantial number of members of any co-operative society are

(3)

In

unacquainted with the English language, he may cause any rules made
under this section to be translated into a language with which such
members are acquainted, and to be made known in a manner customary
for the community to which such members belong, provided that on any

Section 94

of the Co-operative Societies Act, which

ii

is proposed to

amend.

Offences
94.

(l) It

shall be an offence under this Act if:

(a)

a co-operative society, or an officer or a member hereof,
fails to do or to cause to be done any act or thing which
is required by or under this Act or any rules made
thereunder to be done; or

(b)

a co-operative society, or an officer or a member thereof,
does anything which is frrohibited by or under this Act
or any rules, made thereunder; or

(c)

"'"#,tiil'H[,TT, ?:ffiJJ['t]]

tr*T'lffi:l

any information required for the purposes of this Act
by the Commissioner or the Registrar, or any person
duly authorized in that behalf" by the Commissioner or
me Registrur; or

(d) a co-operative.society or an officer or member thereof
willfully makes a false return or furnishes false
information with respect to any refurn or inforrnation
in or which is required by or und'er this Act or any
rules made thereunder; or

(e) any person wilfully and without reasonable

exsuse

disobeys any sunmons, requirement or lawful order
issued under this Act, or fails to furnish any rettrn or
information lawfully required from him by a person
authorized to do so, or which he is required to furnish,
by or under this Act or any rulesgrride thereun{er; or

(f)

any person acts or purports to act as an officer'of a cooperative society when not entifled to do so.
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(2) Every co-operative society, officer or mqmber of a cooperative society or other person who commits an offence under this
section shall be liable to a fine not exceeding fifty thousand shillings or to
impgisonment for a term not exceeding two iears, or to both.

(3) The Attorney-General may, pursuant to the provisions of
the Criminal Procedure Code, appoint public prosecutors for cases arising
under the provisions of this Act.
Section 95 of the Co-ope\ative Societies Act, which

it is pqoposed to

amend.

Certain laws not to apply
95. ( I ) The provisions of the Companies

Act, other than those referred

to in sections 64 and 71 of this Act, and the Regisiration of

Business

Names Act, shall not apply to a co-operatjve society.
(2) Notwithstanding the Trade Unions Act, no co-operative society
shall be taken to-be a tade union
The Schedule to the Co-operative Societies Act, which
reploce.

it

is proposed to

SCIIEDI]LE
(Section 64)
PART

I

TIIE'COMPAI\TIES ACT, CAP 486
No of section
220
223

224

Description of section

Definition of inability to pay debts.
Power to stay or restrain proceedings against company.

Avoidance

of dispositions of property, etc., after

commencement of winding-up.
22s

228

,'

229

Avoidance of attachments, etc.
Actions stayed on winding-up order.

Effect of winding-up order.
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251
263
266
309
310
J Lv

2t67

Power to stay winding-up.
Power to summon persons suspected of having property
of company, etc.

Power to arrest absconding promoters, officers and
contibutors.
Debts of all descriptions may be proved.

Application

of

bankruptcy rules

in winding-up of

insolvent companies.
31

1

312

313

Preferential payments (except subsection (6) thereof).
Fraudulent preference.

Liabilities and rights of certain fraudulently preferred
persons.

314
315

Effects of floating charge.,

Disclaimer

of

onerous property

in case of

company

wound-up.

316

Restriction

of rights of

attachment in casJ

creditor as to execution or
of c<impany being woun! up.

(Excspt proviso (i) to subsection

317
318
319
320
321
322

(l)

thereof.)

Duties ofcourt as to goods taken in execution.
offences by officers of companies in liqpidation.
Penalty for falsification of books.

Fraud by officers of companies which'have gone into
liquidation.

Officers of company failing to account for loss of part
of company's properlY.

Liability where proper accotltlts not kegt.
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323

Responsibility

for

fraudulent trading

of

persons

concerned.

PART

tr

For the purposes of this Act, the provisions of the Companies Act
mentioned in Part I of this Schedule shall have effect as if for the
reference to "company", 'ocourt", "commencement of the winding-up",
"winding-up order", "contributory" and "director, manager or other
officer" there were substituted references to "society", "Registrar", "the
date of dissolution", "order for the cancellation of the regiitration of a
society", "member of a society" and "officer or manager of a society"
respectively.

COPYRIGHT ACT (CAP. 130)
Section 47 of the Copyright Act, which it is proposed to amend.

Annurl reports and accounts

47.(l)A collecting society shall, as soon as reasonably practicable
after the end of each financial year, submit to the Board-

(a)
(b)

a report of its operations during that year;

a copy of its audited accounts in respect of that year.

(2) This section shall apply without prejudice to the obligations
of a collecting society under the provisions of the Companies Act.
EIVIPLOYMENT ACT, 2007 (NO. 11 OF 2007)
Section 72 of the Employment Act, 2007, which it is proposed to amend.

Transfer of rights and remedies
7z.(l)Where, in pursuance

of

section 66, the Minister makes a

payment to an employee in respect of a debt to which this Pqrt applies"-

(a)

on the making of the payment, any rights and remedies of
the employee in respect of the debt or, if the Minisier'
has paid only part of it, in respect of that part become
rights and remedies of the Minister; and

The Companies Bill, 20 I 4

(b)

2169

any decision of the Industrial Court requiring an employer
to pay that debt to the employee has the Effect that the
debt, or the part of it which the Minister has paid, is to
be paid to the Minister.

(2)

Where a debt or any part of a debt in respect of which the
Minister has made a payment in pursuance of section 66 constitutes a
preferential debt withinlhe meaning\of the Companies Act, and the rights
which become rights of the Minister in accordance with subsection (l)
include any right arising under any such provision by reason of the status
of the debt, or that part of it, as preferential debt.

(3) In computing payment for the purposes of subsection (2),
the aggregate amount payable in priority to other creditors of the employer
in respect

of-

(a)

any claim of the Minister to be paid in priority to other
creditors of the employer by virtue of subsection (2);
and

(b)

any claim by the empliyee to be so paid made in the
employee's own right,

any claint'of the Minister to be paid by virtue of subsection (2) shall be
treated as if it were a claim of the employee.
TNSURANCE ACT (CAP. 470)
Section 2 of Insurance Act, which it is proposed to amend.

'nterpretation
2. (l) In this Act, unless the context otherwise requires"adtuar.v" mean$-

(a) a Fellow of the Institute of Actuaries in England or of the
Faculty of Actuaries

in Scotland or of the

Society of

Actuaries of the United Slates of America; or

(b) such other person having actuarial knowledge as the
Commissioner may, on application

of a member of

the
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"admitted assef' means any property, security, item or interest of a
person permitted or required by or under section 42 to be regarded as an
admiued asset;
"admitted liability" means any obligation, whether actual, contingent
or prospective, permitted or reqirired by or under section 43 to be
regarded as an admitted liability;

'oaffairs",

in relation to a person or to a person associated

another person,

(a)

with

includes-

the promotion, formation, membership, control, trading,
dealings, business and property of the person;

(b)

the ownership of shares in, debentures of and interests
made available by the person;

(c)

matters concerned with the ascertainment of the persons
who are or have been financially interested in the success
or failure, or apparent success or failure, ofthe person or
rue or have been able to control or to influence materially
the policy of the person; and

(d)

the circumstances under which a person acquired or
disposed of, or became entitled to acQuire or dispose of,
shares in, debentures of or interests made available by the
person;

"agent" means a person, not being a salaried employee of an insurer
who, in consider6tion of a commission, solicits or procures insurance
business for an insurer or broker;
"appointed date" means the date specified in section
into force of this Act;

I for the coming

"assessment report" means any report in respect of a claim;

"asset" includes any property, security, item or interest ofaperson;

"auditor" means

who is qualified to be appointed an auditor
of aCompany under section l6l of the Companies Act;
a person

"Authority" means the Insurance Regulatory Authority

established

by section 3;

"bank" has the meaning assigncd to it in the Banking Act;
o'board"
means the Board of Directors of the Authority constituted
under section 38;
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"bond investment business" means the business of issuing bonds or
endowment certificates by which a company in return for subscriptions
payable at periodic intervals contracts to pay the bond holder a sum or
series of sums at a future date, not being life assurance business but
including sinking fund or capital redemption insurance business;
'obroker" means an intermediary concerne{ with the placing of
insurance business with an insurer or rEinsurer for or in expectation of
payment by way of brokerage, commission, for or on behalf of an
insurer, policy holder or proposer for insurance or reinsurance; and
includes a health management organisation'but does not include a person
who canvass'es and secures reinsurance business from or to an insurer or
broker in Kenya so long as that person does not undertake direct
insurance business and does not have a place of business,.or a resident
representative, in Kenya;
'ocertified" means certified by a principal officer to be true and
correct, a true copy or a correct translation (as the case may be) by
endorsement on or attached to the documerlt to be certified;
"chairman" means the person for the time being presiding over the
board of directors or other governing body of the member of the
insurance industry;

l'child's advancement policy" means a policy effected, before a child
has attained the age of eighteen years, by a person other than the child,
which contains both of the following provisions-

(a)

payment of a sum not exceeding the
prerniums paid and accumulated with interest to the
executors, administrators or assigns of the child on his

provision

for

death before attaining the vesting age;

(b)

provision for payment of a sum to the child or his assigns
on his attaining an age not less than the vesting age;

"claims settling agent" means a person who''engages in the busine$s
negotiating insurance claims under policies issued by
insurers whether in Kenya or outside Kenya;

of settling or

"Commissioner" means the officer appointed under section 3E;
"Company" means the Kenya Reinstrance Corporation Limited;
"contract of insurance" includes a contract of re-insuance;

"court" means the High Court;
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"dependent", in relation to a company, means-

(a)

(b)

that another company, either alone or with any associate, is
entitled to exercise or control the exercise of one third or
more of the voting power at any general meeting of the
first-mentioned iompany; or

that the fust-mentioned company is a dependant

of

a

company which is that other company's dependant;

"director" means a person occupying the position of a director by
whatever name he may be called;

"document" includes accounts, deeds, letters, writings, books and any
other records of information, however compiled, recorded or stored and
whether in written or printed form, on microfilm or in any other form;

"financial institution" has the meaning assigned to it in the Banking
Act and includes a mortgage finance company within the meaning of
that Act;
"financial year" means the calendar year;
"general insurance business" means insurance business of any class
or classes not being long term insurance business;

"gross direct premium" means the premium after deductions of
discounts, refrr:rds and rebates of premiurn written by an. insurer
excluding any reinsurance premium accepted and before deduction

of-

(a) any premium payable in respect of mandatory cessions
'(b)

falling trnder section 145 of this Act; and
any other reinsurance premium ceded;

"gross liability" means liability before deducting any part of it which
is reinsured;

"gross premium" means thb premium after deduction of discounts,
refunds and rebates of premium but before deduction therefrom of any
premium paid or payable by an insur-er for reinsurance ceded, and
includes piemiums ieceivable by the insurer under reinsurance contracts
accepted by the insurer;

"group life insurance and group business" means insurance on the
lives of groups of persons formed for purposes other than that of
putchasing a group life insurance policy;
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"industrial life assurance' business" means the business of effecting
assurances on human life, premiums in respect of which are payable, at
intervals not exceeding two months in each case, to collectors sent by the
insurer to each owner of a policy, or to his residence or place of work;
"insurance business" means the business of undertaking liability by
way of insurance (including reinsurance) in respect of any loss of life
and personal injury and any loss or damage, including liability to pay
damage or compensation, contingent upon the happening of a specihed
event, and includes-

(a)

the effecting and carrying out by a person not carrying on
a banking business, of contracts for fidelity bonds,
performance bonds, administration bonds, bail bonds or
customs bonds or similar contracts of guarantee, being
contracts effected by way of business (and not merely
incidental to some other business carried out by the
person effecting them) in return for the payment of one or
more premiums;

(b)

the effecting and carrying out, by a body (not being a body
carrying on a banking business) that carries on business
which is insurance business apart from this phragraph, of
capital redemption contracts;

(c)

the effecting and carrying out ofcontracts to pay annuities
on human life;

and any business incidental to insurance business as so defined but does
not include-

(i)

business in relation to the benefits provided by

a

friendly society or trade union for its

members or their dependants;

(ii)

business in relation to the benefits provided for
members
their . dependants
an
association of employees;

or

its

by

(iii)

(Deleted by 9 of 200j, s. 2(b)(i)).

(iv)

business

in

arrangement
consisting

relation

to a

scheme or

for the provision of

of-

benefits

2174

The Companies Bill, 201 4

(A)

the supply of funeral, burial
or cremation services, with or without
the supply of goods connected with
any such service; or

(B)

(Deleted

by 9 of 2003, r.

2(b)(ii))

(v)

business consisting of the effecting and
carrying out, by a person carrying on no other
insurance business, of contracts of such
description as may be prescribed, being
contracts under which the benefits ilrovided
are exclusively or primarily benefits in kind;

(vi) business declared by the Minisler

by notice in
the Gazette not to be insurance.business for the
purposes of this Act;

"Insurance Premium LeW" means the insurance premium levy
payable under section

l97A;

"insurance surveyors" means a person who engages in surveying
risks a4d in advising on the rate and terms and conditions of premiums
including making suggestions for improvement of the risks; and, in the
marine insurance business, includes a person who surveys or assesses the
losses on behalf of the insured;
1'Insurance Training and Education Trusf' means the Insurance
Training and Education Trust declared as such by instruments of the
trustees dated 3rd May, 1988;
"Insurance Training Levy" means the insurance training levy payable
under section l97H;

"insurer" means a person, registered under this Act, who carries on
insurance business and includes a reinsurer;

"intermediary" means a person who in the course of any business or
profession invites other persons to make offers or proposals or to take
other steps with a view to entering into contacts of insurance With an
insurer, but does not indude a person who merely publishes invitations
on behalf of, or to the order of, some other person;
"investigator" means the Commissioner or an investigator appointed
under section 9;
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"Kenya business" and "Kenya reinsurance business" means
insurance business carried on by an insurer in respect of any person,
human life, property or interest situated in Kenya, or in respect of which
premiums are ordinarily payable in Kenya and include insurance
business in respect of any vessel, hovercraft or aircraft registered or
ordinarily located in Kenya including marine cargo insurance policies
for commercial imports, but excludes marine cargo insurance policies
issued on personal effects, goods and items imported into Kenya by
returning residents or passengers entering Kenya for permanent or
temporary residence:
Provided that, if any doubt arises as to whether on a policy of insurance
the premiums are ordinarily payable in Kenya or outside Kenya, the
Commissioner shall decide the question and his decision shall be final;

"Kenya Government securities" means securities charged on the
revenue of the Government or guaranteed fully as regards principal and
interest by the Government;
"Kenya Reinsurance Corporation Irimited" has the rneaning assigned
to it in section 2 of the Kenya Reinsurance Corporation Act, 1997;

"life assurance'o and "life assurance business" mearl the business of,
or in relation to the issuing of, or the undertaking of liability to pay
money on death (not being death by accident or specified sickness only)
or on the happening.of any contingency dependent on the termination or
continuance of human life (either with or without provision for a benefit
under a continuous disability insurance contract), and include a contract
which is subject to the payment of premiums for term dependent on the
termination or continuance of human life and any contract securing the
grant of ap annuity for a term dependent upon human lifej

"long term insurance business" includes insurance business of all or
any of the following classes, namely, ordinary life assurance business,
industrial life assurance business and bond investment business and
includes, in relation to any insurer, business carried on by the insurer as
incidental to any such class ofbusiness;

of

"loss adjuster" and "loss assessor" mean persons who do the business
assessing, investigating, negotiating and settling losses on behalf of

the insurer or the insured;

"management expenses" means expenses incurred in the
administration of an insurer which are not comrnission payable and, in
the case of gendral insurance business, are not included in claims paid,
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claims outstanding, expenses for settling claims and expenses for settling
claims outstanding;

"managing agent" means a person, firm or company entitled to the
managernent of the whole affairs of an insurer, by virtue of an agreement

with the insurer, and under the control and direction of the directors
except to the extent, if any, otherwise provided for in the agreement, and
includes a person, firm or company occupying that position, by whatever
name called;

"medical insurance provider" means an intermediary, other than a
broker, concerned with the placing of medical insurance business with
an insurer for, or in expectation of, payment by way of a commission,
fee or other remuneration;
"member of the insurance industry" includes an insurer, reinsurer,
broker, agent, insurance surveyor, risk manager, loss assessor, loss
adjuster and claims settling agent, whether registered under this Act or
not;
assessed by an actuary
valuation made by him and approved by the Commissioner;

"net liability" means the liability

at

a

"net premium" means the balance of the gross premium after
deduction there from of any premium paid or payable by the insurer for
reinsurancb ceded;
"ordinary life assurance business" means life assurance buslness,
being business of, or in relation to, the issuing of, or the undertaking of
liability under, ordinary life policies;
"ordinary life policy" means a policy of life assurance other than
policy of industrial life assurance;

a

"person'r includes a company, corporate body (whether incorporateo

by or under statute or statutory authority), association, association of
underwriters, fund, natural person, partnership and scheme;

"PolicY"-

(a)

in relation to ordinary life assurance business or industrial
life assurance business, includes an instrument evidencing
a contract t9 pay an annuity upon human iife;

(b)

in relation to bond investment business, includes a bond,
certificate, receipt or other instrument evidencing the
contract with the insurer; and
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(c) in relation to other classes of business, includes an
instrument under which there is for the time being an
existing liability already accrued or under which any
liability may accrue;

"policy holder" means the person who for the time being is the legal
holder of the policy for securing the contact with the insurer;
o'premium"
includes the consideration for the granting of an annuity;
"principal offlcer" means an officer appointed under section 68;

"registration" means registration under this
renewal of

re

Act and includes a

gistratibn;

o'rules"
mean regulations and rules made under this
"regulations" and
Act;

'oreinsurer" means a person who carries on reinsurance business and
includes a retrocessionaire;
"reinsurance business" means the business of undertaking liability to
pay money to insurers or reinsurers in respect of contractual liabilities in
respect of insurance business incurred by insurers or reinsurer and
includes a retrocession;

"related", in relation to an insurer, means-

(a) a dependant ofthat insurer;
(b) a company of which the insurer is a dependant;or
(c) a dependant of a company of which the insurer is a
dependant;

"retrocession" means

the

reinsurance

of

reinsurance business

accepted by a reinsurer;

"retrocessionaire" means a person reinsuring a reinsurer;
oorisk

manager" means a person, his clients or employer wilh regard
programme
of minimizing losses arising through unforeseen events,
to a
and of minimizing the cost of such proteojion by physical or financial
measures through insurance or any other means;
o'statutory

ftrnd" means the fund established under section 45;

"subsidiary" has the meaning assigr.ed to
Companies Act;

it in section 1.54 ofl the

"Tribunal" means the tribunal established under section

$ft,
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"vesting age;'means-

(a)
(b)

.

the age ofeighteenyears; or
an age of not less than ten years on or after the attainment
of which by the child it is specified in the policy that sums
payable in respect of the policy by the insrer who issued
it shall be paid to the child or his executors, adminishators
,or assigns. '.
.

(2) An insurer shall be deemed to be carrying on business of a
particular class so long as any liability in respect of that class of business
remains wrsatis{ied and is not otherwise provided for, and shall be subject
to all the protisions of this Act, save as is specifically provided in any
other.section thereof, in relatiore to that class of business. ,

Section 5 of the Insurance

Act which it is proposed to amend.

Particular duties of Commissioner.
5. (1) Subject to this Act, the duties

of the Commissioner

shall

include-

.

(a)

,(Deleted by the Insurancg (Amendment) Act, 2006; s.6
(a)(i);

(b)

directing m insurer or a rein*uers on the standardization
. of coatracts of compulsory insurance;

(c)

directing an insurer or a reinsurer, where he is satisfied
that the wording of p particular contract of insurance
iszued by the insurer or reinsurer is obscure or contain'
ambigrrous terms or terrrs and conditions uftich are uifa^
or oppressive to the policy-holders, to clariff, simplifr,
arnend. or rdelete the wording terms or conditiong as the
case tnay be, in respect of future contacts;

(d)

the approval of tariffs, and rates of insurance in respect of
any class or'classes ofinsurance;

(e) such otlrer duties as the Board may assign to him.
(lA)The Board may, with the approval of the Ministcr pake
regulations forthe purpose of giving effect to the provisionsof this Put.
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(2) The Board,shall, as soon as reasonably practicable

after

3lst December, furnish to the Minister a report on the
working of this Act during that year together with summaries of returns
and documents deposited with him under Part VI during that year; and the
Minister shall lay the repdn before the National Assembly as soon as
each year ending on

reasonably practicable thereafter.
Section 17 of the Insurance Act, which it is proposed to amend.

Directions to penson investigated
17.(1)The Commissioner may, by norice.in writing, require a person
'nvestigated to comply by such
date or within such period as may be
specified therein, with such directions as he considers necessary in
connection with any matter arising out of a report made under section 16.

(2) Without

prejudice to the generality of subsection (1), the
Commissioner may, where the person investigated is an insurer, with the
approval,' of the Minister, issue any one or more of the following

directions-

(a)

that the insr.uer shall not issue new policies oi undertake
liability under new contracts of insurance;

(b)
(c)

that the insurer shall not renew existing policies;
that the insurer shall not issue policies in respect of a class
of insurance business specified in the direction. or
insurance
undertake liability under ebntacts

included

in a class of

specified;

(d)

contracts
l

of

of

insurance so

that the insurer shall not renew existing'policies in respect
of a class of insurance business specified in the
direction.'

(3) Without prejudice to the generality of subsection (l), the
Commissioner may, where the person investigated is an instrer; issue any
one or more of the following directions-

(a)

ttra! the insurer shall not dispose of or otherwise {eal with
an asset of the insurer o-r m.asset of the insurer
included in a class of assets specified in the dlrection;

O)

that the insurer shall dispose of an asset of the. insurer
included in a class of assets specified in the direction,
in such manner and.within such period after the gving
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of the direction, not being less than twenty-one days, as
the Commissioner so specifies;

(c)

that the insurer shall, within such period after the giving of
the direction, not being less than twenty-one days, as
the Commissioner specifies in the direction, make in
his accounts such provision or further provision as the
Commissioner so specifies in respect of unearned
premiums or claims or in respect of both unearned
premiums'and claims;

(d)

that the insurer shall, within such period after the giving of
the direction, not being less than twenty-one days, as
the Commissioner specifies in the direction, adjust one
or more of reserves and make appropriate investment
in connection with such reserve or reserves, as the case
may be;

(e)

that the insurer shall make such arrangements with respect
to reinsurance or retrocession as he so specifies;

(0

that the insurer shall increase, so far as he is able to do so,
his paid up capital whether by calling up such uncalled
capital as is available to be called up or otherwise:

(g)

that the insurer shall not, except with the consent of the
Commissioner-

(i)

enter into an axrangement or agreement for the
sale or disposal of his business by amalgamation
or otherwise or for the carrying on of his business
in partnership with another body corporate; or
effect a reconstruction of the insurer;

(ii)

(h)

that the insurer shall, within such period after the giving of
the directions, not being less than six months, as the
Commissioner specifies in the direction, effect a
reconstruction of the insurer.

(4)

Where a body corporate in respect of whom a direction has
been given under subsection (1), (2) or (3) is commenced to be wound up,
the direction shall cease to have effect unless the court directs otherwise.

If,

result of a report by an investigator, the
Commissioner considers that it is necessary in the interests of policy
holders that the person investigated be wound up, or if the person

(5)

as

a
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investigated fails to comply with any direction issued under this section,
the Commissioner may, after giving the person investigated a reasonable
opportunity of making representations, apply to the court for an order for
the winding up of the person investigated, in which case the provisions of
the Companies Act relating to the winding up of a company (as varied by
Part XII of this Act) shall apply.
Section 19 of the Insurance Act, which it is proposed to amend.

Only authorised persons to carry on insolvency business
19. (l) Except as otherwise provided in or under this Act, only a
person registered under this Act shall, on or after the appointed date, carry
on insurance business-

(a) in Keny4

in

respect of Kenya insurance or
reinsurance business or otherwise; or

(b)

whether

outside Kenya in respect of Kenya business, except Kenya
business which is solely reinsurance business:

Provided that, notwithstanding this subsection, an insurer carrying on
insurance business immediately before the appointed date may continue to
carry on insurance business without being registered undep this Act-

(i)
(ii)

for

.

a

period of three months beginning with that date; and

T?ffi"lh'#ll1"ifi , "l.T"f#',li,l',.X',1J"*'ll
registration is refused or his application is withdrawn.

(2) A person residOrit iir Kenya or an association of persons or
body corporate established in Kenya who or which carips on insurance
business inany part of the world other fhan Kenya shall for the purposes
of this Act be deemed to be an insurer carrying on that business within
Kenya.

(3)

A

person who carries

on

insurance business in

contravention of subsection (l) shall be guilty of an offence and liable to a
fine not exceeding fifty thousand shillings and, if'the offence is a
continuing one, to a further fine of one thousand shillings for every day
during w.hich the offence continues.

(4) Where a person guilty of an offence under subsection (3) is
person,
a natural
that person shall be liable, in addition to,'or in the
alternative to, a fine, to imprisonment for a term not exceeding,two years.
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(5)

Where a person guilty of an offence under subsection (3) is
a body corporate, then notwithstanding the imposition of any penalty, the
commission
that offence shall constitute grounds whereby the
Commissioner may apply to the court for the winding up of that body
corporate.

of

Section

2I of the Insurance Act, which it is proposed

toiamend.

Closed fund business

21.(l)Nothing in section 19 shall prohibit, without registration under
this Part, the continuance, subject to sections l0 and 123 (l) (b), of
insurance business in Kenya by an insurer, in so far as it is necessary to
maintain, without renewal, any policy or contract of insurance, issued
before the appointed date (in this section called "closed fund business');
but so long as any liability upon such a policy or contract of insurance
remains unpaid or undischarged, all the provisions of this Act shall apply
to that insurer, unless the Minister, in writing, specifically grants
exemption therefrom or from any provision thereof.

(2)

Where an insurer was on the appointed date carrying on
only closed fund business and does not intend to apply for registration
urider this Part, he shall, within three months after the appointed date,
noti$ the Commissioner in writing that he does not so intend.

(3)

The Commissioner may, by notice in writing served on the
insurer, require him to flrnish within such period, not being less than three
months, as he specifies, the particulars of the insurer's busineds in Kenya
requested in the notice.

(4) A person who fails to comply with the provisions of
subsection (2) or (3) shall be guilty of an offence and liable to a fine not
exceeding ten thousand shillings and, if the offence is a oontinuing one, to
a further fine of five hundred shillings for every day during which the
offence continues.

(5) No person shall

dispose of any assets from a closed fund
except with the prior written approval of the Commissioner.

(6) A person who contravenes the provisions of subsection (5)
commits an offence.
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Section 2Z 6f the Insurance Act, which it is proposed to amend.

Prohibitioh of registration of certain persons
22.Subject to section 23, no person shall be registered as an insurer
under this Act unless that person is a body corporate incorporated under
the Comfanies Act and at least one ttrird of the controlling interest,
whether in terms of shares, paid up share capital or voting rights, as the
case may be, are wholly owned by citizens of Kenya or by partnership
whose partners are all citizens of Kenya or by a body corporate whose
shares are owned by citizens of Kenya or is wholly owned by the
Government
Section

4l

of the Insurance Act, whibh it is proposed to amend.

Margin of solvency

41.(l)An insurer carrying on in Kenya long term

insurance business
but not general instrance business shall keep at all times total admitted
assets of not less than his total adrnitted liabilities and ten million shillings
or five per centum of the total admitted liabilities, whichever is the higher.

(2)"An insurer carrying on in Kenya general insurance

business
but not long term insurance business shall keep at all times adm.itted assets
of not'less than the 'aggregaie. value of his admitted liabilities and ten
million shilliirgs, or fifteen per cent of his net premium income during his
last receding financial year, whichever is the greater.

(3) An insurer carrying on both long term and

general
insurance business shall at all times maintain separate margins of solvency
in accordance with subseritions (l) and (2):

Provided that assets other than those representing the fund or funds
maintained by'the insurerin respect of his long term insurance business,
they are not included among the assets covering ttcir liabilities and the
margin of solvency relating to the instuer's general insurance business,
may be included among the assets taken into account in covering the
liabilities and the margin of solvency for the insirrer's long term insurance
business.

if

(4)

For the purposes of this section, in the case of long term
insurance business the amount of liabilities in respect of the policies of the
business at any time shall be the arnormt of the liabilities at that time as
determined by an actuary which shall not be less than,that calculated on
the minimum basbs prescribed.
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(5) An insurer failing to comply with the

requirements of
subsection (1), (2) or (3), as the case may be, shall be deemed to be unable
to pay his debts within the meaning of section 219 of the Companies Act.

(6)

The Minister, having regard to such matters as he considers
relevant, including the date of incorporation of an insurer, may by notice
in writing allow time for an insurer, subject to such terms and conditions
as may be specified in the notice, to comply with the requirements of
subsection (1), (2) or (3).

(7) Nothing in this section shall be taken as affecting the
manner in which, on a winding up, any assets or liabilities are required to
be dealt'with whether by virtue of section 46 or otherwise.

(8) Where the assets of an insurer include an investment in the
forrn of cash with, loan to, debenture of, share in, or other form of
investment in, an organization and where in respect of long term insurance
business. or general insurance businesS the total value of all such
investments
such
that organization together with the value
investments in all other organizations related to it exceeds five per cent of
the total value of all the admitted assets of the insurer in the particular
class of insurance referred to, any excess of the total'value of all the
investments over five per cent shall, for the purpose of ascertaining the
value of the admiued assets of the insurer relating to the particular class of
insurance business or the purpose of ascertaining compliance with the
requirements of subseption (1), (2) or (3), as the case may be, be ignored:

in

of

Provided that

(a)

shall not apply

(i)
(ii)
(iii)

to-

buildings and other real property owned by the
insurer jointly with any organization;
investments referred to in section 50(3);
cash held by banks on behalf of the insurer in
current or savings accounts, or subject to section
50(a)(g), fixed deposits,

(b)

investments of long term insurance business in a company
or a group of bompanies which is a bank or a financial
institution, or a group of banks or financial institutions
shall, pursuant to section 50(10), not exceed ten
percent.

(9)

For the purposes.of this

section-

I
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(a)

the amount of liabilities shall be determined in accordance
with regulations; and

(b)

subject to subsection (8), the assets that may be taken into

account and their value shall be determined in
accordance with regulations, which may prescribe the
extent, if any, to which any particular asset may be
taken into account, the depreciation that should be
provided for each category of asset and any other
relevant factor.

(10)The paid-up capital of an insurer shall at all times, be not
less than ten per cent of the total gross premium written by an insurer in
respect of general insurance business during the financial year in question:
Provided that if at any time insurer does not meet the minimum ratio of
paid-up capital to the total gross premium, the insurer shall, within six
months after the end of the financial year to which it relates, increase the
paid-up capital to restore the prescribed minimum ratio.

(11)An insur'br who fails to increase the paid-up capital as
required under subsection (10) shall be liable to a penalty of irne hundred
thousand shillings and to a further penalty of five thousand shillings for
every day after the expiry of the period prescribed during which such
failure continues, which penalty shall be paid by a crossed banker's draft
or cheque drawn in favour of the Permanent Secretary to the Treasury.
i

(12)For the purposes of determining the solvency of an insurer,
every registered insurel shall for the period ending on the 31st December
in each year, make a return in the prescribed form, showing his total
assets, total admitted assets, total liabilities and such other details as may
be prescribed, which shall be signed by the principal officer of the insurer
and an auditor and submitted to the Commissioner on or before the 30th
June of the following year.
Section 50 of the Insurance Act, which it is proposed to amend.

Specified investments
50. (1) Subject to subsection (5), the admitted assets of insurer
carrying on long term insurance business shall be invested and kept
invested in the following mamer-

(a)
t

)

l

twenty per cent of the total admitted assets in one or more
ofthe securities set out in subsection (3);
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Provided that fifty per cent of such securities are
securities of the Government of a duration of two or
more years;

(b)

a further proportion, amounting to not less than sixty-five
per cent, in one or more of the investments set out in
subsection (4);

(c)

the balance, subject to section 48 and the other provisions
of this seetion, in such inVestments in Kenya as the
insurer thinks fit.

(2)

Subject to subsection (5), the admitted assets of an insurer
carrying on general insurance business required by section 4l(2) to be
maintained by the insurer shall be invested and kep! invested in the

following

mafirel-

(a)

ten per cent in one or more of the securities set out in
subseotion (3);

(b)

a firther proportion, amounting to not less than thirty per
ceht, in one or more of the inveshnents set out in
subsection (4);

(c)

the balance, subject to section 48 and the other provisions
of this section, in such investments in Kenya as the
insurer thinks fit.

(3) Tlre securities referred to in
are securities

are as

of-

subsections (1Xa) and (2)(a)

(a)
(b)

the Government;

(c)

local authorities;

(d)

any other prescribed organization.

(a)

The investments referred to in subsections (1)(b) and (2Xb)

prescribed statutory bodies;

follows--

(a) the securities set out in subsectfun (3);
(b) mortgages on unencumbered immovable

property in

Kenya;

(c)

debentures secured by a mortgage
immovable properly in Kenya;

on

unehcumbered
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(d)

debentures, commercial paper, preference shares or
ordinary shares of public companies whose shares are
quoted in the stock exchange of Kenya;

(e)

instruments of title to immovable property in Kenya;

(0

loans on life assurance policies constituting a liability on
Kenya business within their surrender values;

(g)

deposits in banks or financial institutions licensed under
the Banking Act:

Provided

that-

(D

where the insurer carries on long term insurance
business, the deposits in any one bank or financial
institution shall not exceed five percent of the
total value of the absets of the insurer relating to
that business;
(ii) where the insurer carries on general insurance business,
the deposits in any one bank or financial
institution shall not exceed ten per cent of the total
value of the assets of the insurer relating to that
business;

(h)

any other prescribed securities.

(i)

promissory notes, bills

issued

by a

of

or other instruments
company incorporated under the
exchange

Companies Act:

Provided that promissory notes, bills of exchange or
other instruments are guaranteed by a bank licensed
under the Banking Act.

(5) In respect of an investment fa[ing under paragraph (c) of
subsection (l) or paragraph (c) of subsection (2) which does not also come
under paragraph (a) or (b) of subsection (l) or paragraph (a) or (b) of

if

subsection (2), the investment shall be made after the appointed date, or,
already existing on the appointed date, shall be continued after one year
f.rom the appointed date, only with the consent of all the directors present
at a meeting and eligible to vote, special notice of which has been given to
all the directors, and all such investments, including investrnents in which
any director is interested, shall be reported without delay to the
Commissioner with full details of the investments and the extent of the
director' s interest therein.
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(6) (Deletedby

12 of 1994, s.1j)
For the purposes of compliance with the provisions of this
section, cash in accounts with banks shall be excluded.

(7)

(S) Where an insurer has carried on insurance business in
Kenya immediately prior to the appointed date, the provisions of

"subsections

(l) and (2) shall in respect

of that insurer come into operation
as at the date of the commencement of the financial year next after the
appointed date or, upon the application in writing of any insurer, such
other date as the Minister may, subject to such terms and conditions as he
considers necess.ry, in writing notiff.

(9) An insurer shall not invest any part of his assets in the
of any one company or group of related

shares or debbntures or loans
companies more than-

(a)

in the case of long term insurance business, five per cent
the total admitted assets relating to that business; or

(b)

in the

of

case of general insurance business, five per cent'of
the total admitted assets relating to that business:

Provided that the investrnents shall be adequately secured by a first legal
charge on unencumbered property in Kenya.
(10)Where a company or group of related companies referred to
in subsection (9) is a bank or financial institution or group of banks or
financial institutions, the percentage under paragraph (b) of that subsection
shall be five per cent:
Provided that where an insurer has invesfinents referred to in subsection
(9) on the appointed date, he may continue holding those investments
noturithstanding that they represent more than five per cent of the
subscribed share capital and debentures of the company or group of
companies after a period of two years from the appointed date with the
approval in writing of the Minister; and that approval shall be for a period
of not more than five years, but may be renewed by the Minister on its
gxplry for a further period or further periods of five years.

(ll)

Nothing in subsection (9) shall apply to an investment
if that other insurer is'a
company within the meaning of section 2 of the Companies Act and

made by an insurer in the shares of another insurer

carries on insurance or reinsurance business in Kenya.

(12) Where an investment is in partly paid-up shares the
uncalled liability on those shares shall be added to the amount invested for

The Companies Bill, 20 1 4
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the purpose of computing the percentage referred to in paragraph (a)
subsection (9).

of

(13) For the purposes of subsections (1) and (2), the amount of
any deposit made under section 32 shall be deemed to be assets invested
or kept invested in the securities set out in subsection (3).
Section 56 of the Insurance Act,_which it is proposed to arnend.

Audit and auditor's certificate
56.(1)The accounts of.every insurer shall be audited annually by an
auditor.

(2) The auditor shall in a certificate relating to accounts
statements in respect of a financial year of an insurer, state

and

whether-

(a)

the accounts and statements to which it relates appear to
him to be in accordance with the Act and give
particulars of any matters that do not appear to him to
be so in accordance;

(b)

the accounting records of the insurer in respect of that year
appear to him to have been properly kept and to record
and explain correctly the transactions and financial

position

of the insurer and give particulars

of

accoqnting records that appear to him not to have been
so kept and of transactions that appear to him not to
have been so recorded;

(c)

in respect of that year, he has obtained the information and
explanations that he requested and'give particulars of
information and explanations he requested but did not
obtain;

(d)

i

he is satisfied that the accounts and statements referred to
in paragraph (a) agree with the dccounting records of
the insurer and appear to him truly to represent the
transactions and financial position of the insurer in
respect of the financial year to which they relate and, if
any of them appear to him to-fail so to represent the
transactions and financial position, give particulars of
the failure;
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(e)

arirounts required to section 53 to be apportioned have
been equitably apportioned and if they have not been
so apportioned give particulars of the failure;

(f)

all management expenses wherever incurred in respect of
the insurer's business, whether directly or indirectly,
have been fully debited in the revenue account or profit
and loss account as expenses and, ifthey have not been
so lebited, give particulars of the amounts not so
debited.

(g)

every

fi'"ffi ffi'"HHfl:,,f::l,IffiiHtr#ifl *;

ffid, if they have not been so calculated, give
particulars of the reserves not so calculated.

(3) The auditor shall in addition issue in relation to

the

accounts the certificate required under the Companies Act.

(4) For the purposes of this section every insurer shall appoint
annually an auditor qualified under section 161 of the Companies Act and
approved by the Commissioner.
(5) If an insurer fails to appoint an approved auditor under
subsection (4), or to fill any vacancy for an auditor which may arise, the
Commissioner may appoint an auditor and fix the remuneration to be paid
by the insurer to him.
(6)

The Commissioner may require an auditor to undertake the

following duties in addition to those prescribed under subsection (2) and
(3)

(a) to submit such additional information in relation to his
audit as the Commissioner may consider necessary;

(b) to carry out any other special audit or investigations; and
(c) to submit a report on any of the matters referred to in
paragraphs (a) and (b);

and the insurer concerned shall remunerate the auditor in respect of the
discharge by him of all or any of such additional duties.

If

(7) the auditor of an insurer fails to comply with the
requirements of this Act, the Commissioner may remove him from office
and appoint another person in his place.
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(8) A person shall not be qualified
auditor of an insurer if he

is-

(a)
(b)

a director,

for appointment as an

officer or employee of that insurer, or

a person who is a parhrer

of a director, officer or.employee

of that insurer, or

(c)

a person who is an employee or employee of a director,
officer or employee of that insurer, or

(d)

a person who is a director,

officer or employee, of a person

related to that insurer, or

(e)

a person who, by himself or his partrer or his employee,
regularly performs the duties of secretary or accountant
for that insurer, or

(0

a firm or member of a firm of auditors of which any
partraer or employee falls

within the above categories.

(9) (a) No duty to which an auditor of an insurer may be
subject shall be regarded as contravened by reason of his communicating
in good faith to the Commissioner, whether or not in response to a request
made by him, any information or opinion on a matter to which this Act
applies.
(b) This subsection

applies to any matter of which an auditor
becomes aware in his capacrty as an auditor or in the discharge of his
duties under this Part and which relates to the business or affairs of the
insurer.
I
i

I

t

Section 67C of the Insurance Act, which it is proposed to amend.

Power of the Commissioner to intenene in management

67C,

(l) This

section applies and the powers conferred by

subsection (2), may be exercised in the following circumstances-

(a) if the insurer is found to have faited to meet the minimum
solvency margin fequired under section 41 of the AcU

(b) if

the insurer has failed to submit any of the accounts,
returns, statements, actuarial valuations or other reports
under Part VI for over six months after the end of the
financial year to which they relate;
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(c)

if the insurer having failed to comply with any requirement
of this Act, has continued that failure, or having
contravened any provision of this Act, has continued
that contravention for a period of six months after
notice of such failure or contravention has been given
to him by the Commissioner;

(d)

where, having regard to the financial circurnstances of the
person registered, the Commissioner is satisfied that
the person cannot carry on the business, or any part of
the business, for which he is registered, as the case
. may be, in a satisfactory and efficient manner;

(e) if an amount due by the insurer under a judgment entered

into in an action in Kenya arising out of a policy of
insurance issued by the insurer or a contract of
reinsurance entered into by a reinsurer, has remained
unpaid for three months after the date of the final
adjudication in that action;

(0 if the

business

of the

insurer

is wholly or

is

unproportionately reinsured with another person;
(e)

if

(h)

if the insurer is found to have made adequate reserves or to
have understated the level of this [sic] iiabilities;

an insurer is unable to pay his debts within the meaning
of section 220 of the Companies Act;

(i) if the insurer is discovered

to have subraitted or provided

any accounts, returns, statements, books, records,
correspondence, documents or other information
relating to his business which is falls or misleading; or

0) if the Commissioner discovers, whether on an inspcution
or otherwise, or becomes aware of any fact or
circumstance which, in his opinion, warrants the
power in the interests of the
insurer, its shareholders, policy holders, or reinsurer or
in the public interest.

. exercise of the relevant
(2)

The Commissioner may, with the apprcval of the Board-

(i)

appoint any person (in this Act referrecl to as "a manager'l)
to assume the management, control and coirduct of the
affairs and business of an insurer to exercise all the

I

I

I

i
I

i

l
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powers of the insurer to the exclusion of its board
directors, including the use of its corporate seal;

(ii)

of

remove any officer or employee ,of an insurer who, in the
opinion of the commissiorrer, has caused or contributed
to any contravention of any provisions of this Act, or
any regulations or directions made thereunder or to any
deterioration in the financial stability of the insurer or
has been guilty of conduct detrimental to the interests
of policy-holders or other creditors of the insurer;

(iii)

appoint three competent persons familiar with the business
of insurers to its board of directors to hold office as
directors who shall not be removed from office without
the approval of the Commissioner;

(iv)

by notice in the Gazette, revoke or cancel any existing
power of attorney, mandate, appointment or other
authority by the insurer in favour of any officer,
employee or any other person.

(3) The appointment of a manager shall be for such period, not
exceeding twelve months, as the Commissioner shdll speciff in his
instrument of appointment and may be extended by the High Court, upon
the application of the Commissioner if such extension appears to the High
Court to be justified.
(4) A

manager shall, upon assuming the management control
and conduct of the affairs and business of an insurer,,discharge his duties
with diligence and in accordance with sound insurance, actuarial and
financial principles an{, in particular, with due regard to the interests of
'he insurer, its policy-holders and the inSuring public in general.

(5)

The responsibilities of a manager shall

include-

(a) tracing, presErving and securing all the assets and property of
the insurer;.

(b) recovering all debts and other sums of money due ,to and
owing to the insurer;

i

l
t

(c)

evaluating the solvency and liquidity of the insurer;

(C)

assessing the insurer's compliance

with the,provisions of
this Act and regulations r4ade or directi'ons issued
thereunder;

2194

The Companies Bill, 2014

(e)

determining the adequacy of the capital and reserves and
the management of the insurer and recommending to
the Commissioner any restrucfuring or reorganization
which he considers necessary and which, subject to the

provisions

of any other written law, may be

implemented by him on behalf of the insurer; and

(0

obtaining from any former principal officer, director,
secretary, officer or employee of the insurer any

documents, records, accounts,

statements,
correspondence or information relating to its business.

(6)

The Manager shall, within a period of twelve months from
the date of his appointment, prepare and submit to the Commissioner a
report on the financial position and the management of the insurer with
recommendations as to whether-

(i) the insurer is capable of being revived; or
(ii) the insurer should be liquidated.
(7) The Commissioner shall, after taking into account the
report of the mandger, make appropriate recommendations to the Board,
who shall then take a decision on the matter.
(8) Where the Board decides that the insurer should.

be

liquidated, the provisions of the section 123 shall apply.

(9) Neither the Commissioner or any officer or employee of
the Commissioner, nor any other person appointed, designated or
approved by the Commissioner under the provisions of this Part shall be
liable in respect of any act or omission done in good faith in the execution
of the duties undertaken by him.

of

discharging his responsibilities,
manager shall have power to declare a moratorium on the payment by the
insurer of its policy holders and other creditors and the declaration of a
moratorium shall-

(10)For the purposes

(a)

be applied equally to all classes of policy holders and
creditors, subject to such exemptions in respect of any
class of insurance as the manager may, by notice in the
Gazette speciff;

(b)

of time for the purpose of any law. of
limitation in respect of any claim blr any pohcy holder

suspend the running

or creditor of the insurer;

I

{

I
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(c)
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cease to apply upon the termination of the managsr's
appointment whereupon the rights and obligations of
the insurer, its policy holders and creditors shall, save
to the extent provided in paragraph (b), be the saire as
if there had been no declaration under the provisions of
this subsection.

Section 71 of the Insurance Act, which it is proposed to replace.

Restrictions on loans, adyanees, etc by insurer
71.(l)IIo insurer shall, in Kenya-

(a)

grant any loan, advance, financial guarantee or other credit
facility against the security of his own shares; or

(b)

*TJ;d:

#ril1,',",.l;";J:il#:1fr

ilffi:Jl;:H:;

credit facility not being a loan againsc and within the
strrender value on a policy of life assurance issued by
that instrer, to any shareholder, director, officer or
employee or member of his family, or to any company
of which the shareholder, director, offrcer or employee
or member of his family is a shareholder, director,
officer or employee:
Provided that an insurer may grant to an officer or employee, on
compassionate.grounds, an unsecured loan or advance not exceeding one
hundred thousand shillings subject to the condition that no further loan or
advance shall, at any time, be granted if any previous ioan or advance has
not been fully repaid.

(2)

The provisions of section 191 of the Companies Act shall
not apply to a loan granted to a director of an insurer if the loan is one
granted on the security of a policy of life asstran& on which the insurer
bears the risk and the policy was issued to the director on his own life and
the loan is within the surrender value of the policy.

(3) Any loan,

tI

I
i

t

advance, credit facility, financial guarantee or
other liability granted or permitted to be outstanding in contravention of
the provisions of this section and existing on the appointed date shall be
notified by the insurer to the Commissioner within thirty days of that date
and shall, notrrithstanding any contract to the contrary, be repbid or
discharged within one year from that date.
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Section 120 of the Insurance Act, which it is proposed to replace,

Voluntary liquidation
120. Notwithstanding anything to the contrary in the Companies
Act, an insurer carrying on long term business shall not be wound up
voluntarily
Section 121 of the Insurance Act, which it is proposed to replace.

Winding up by court
121. Where a petition for the winding up of an insurer is presented
by a person other than the Commissioner, a copy of the petition shall be
served on the Commissioner and the Commissioner shall be entitled to be
heard on the petition.

Section 122 of the Insurance Act, which it is proposed to replace.

Insolvency

.

122. For the pu{pose of section 219 of the Companies Act, an

insurer shall be deemed to be unable to pay his debts if at any time the
requirerients of section 4l (which relate to-margins of solvency) are not
observed by the insurer.
Section 123'af the Insurance Act, which it is proposed to replaie.

Petitions for winding up
123. (l) The Commissioner may, with the prior approval of the
Board, unless the insurer is already being wound up by the court, present
an application to the court for winding up the insurer in accordance with
the Companies Act under any of the following circumstances-

(a)
(b)

in terms of section 19 (5) or 67 (3) of this Act;

in the case of an insurer carrying on long term

i#1"i :#,3,"fi '*

mixm ffi ffiT*f,:l'l;:

ffi,ffilk**#,ffi
333i:l'i,

insurance
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without winding up is detrimental to the interests of the
policy holders;

(c)

on the ground that the insurer is unable to pay his debts
within the meaning of section 219 of the Companies
Act;.

(d)

on the ground that the insurer, having failed to comply
with any requirement of this Act, has continued that
. failure, or having contravened any provision of this
Act, has -continued that contravention for a period of
six months after notice of failure or contravention has
been given to the insurer by the Commissioner;

(e) on the gqound that the insurer is unable to fulfil the
reasonable [sic];

(0

on the ground that itis just and equitable in the interests of
the policy holders that the insurer should be wound up;

(g)

on the ground that the insurer has failed to pay tax that is
due and outstanding.

(2) The court

may; after considering the petition presented by
the Commissioner, order the winding up of the insurer if it is of the
opinion that there are sufficieri{ grounds and it is just and equitable for the
insurer to.be wound up.
Section 124 of the Insurance Act, which it is proposed to replace.

I
I

Secondary companies
124. (1) Where the insurance business or any part of the insurance
business of an insurer has been transforred to an insurer to'which this Act
applies under an arrangement in purstrqnce of which the first-mentioned
insurer (in this section called the secondary company) or the creditors
thereof has or have cldims against the insurer to which the transfer was
made (in this section called the principal company) then, if the princippl
company is being wound up by or unde,r the supervision of the court, the
court shall, subject to the provisions of this section, order the secondary
company to be wound up in conjunction with the principal company and
may by the same or any subsequerit ordbr appoint the same person to be
liquidator for the two insurers andlnake provision for such other matters
as may seem to the court necessary, with a view to the insurers being
wound up as if they were one insurer.
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(2) The commencement of the winding up of the principal
company shall, except as otherwise ordered by the court, be the
commencement of the winding up of the secondary company.

(3) In adjusting

the rights and liabilities of the members of the
several insurers between themselves, the court shall have regard to the
constitution of the insurers, and to the arrangements entered into between
the insur.ers in the same manner as the court has regard to the rights and
liabilities of different classes of contributories in the case of the winding
up of a single insurer or as near thereto as circumstances admit.

(4) Where an insurer alleged to be the secondary company is
not in process of being wound up at the same time as the piincipal
company to which the insurer is secondary, the court shall not direct the
secondary company to be wound up unless, after hearing any objections
that may be urged by or on behalf of the insurer against being wound up,
the court is of the opinion that the insurer is secondary to the principal
company and that the winding up of the insurer in conjrlnction with the
principal company is just and equitable.

(5) An application may be made in relation to the winding up
of a secondary company in conjunction with a principal company by any
creditor of, or person interested in, the principal or secondary company.
(6)

Where ,an insurer stands in the relation of a principal
company to one insurer, and in the relation of a secondaqir company to
another insurer, or where there are several insurers standing in the relation
of secondary companles to one principal compahy, the court may deal
with any number of such companies together or in separate groups, as it
thinks most expedient, upon the principles laid down in this section.

Section

125

of the Insurance Act, which it

is

proposed to replace.

Insurers being insurers .of non-insurers

125. (l)

Where an insurer is a subsidiary of a company which is not
an insurer, and the latter company is wound up under the Companies Act
or otherwise-

(a)

the subsidiary shall not be wound up except on the basis
a separate application for winding up; and

i1))

r,,,i-tcre

of

the suo-sidiary carries on long term insurance
irisiness- rvhether with cr without other classes of
,1riii.i'' ',, ,'i.,..i;i,.,,r-,rl is ordered

to be wound Up, all
tlri: 'i,1,i:r,,irril :t,tirtr{i:rl ,r:,f'th* stnfl"rtory fiinds toSethgr with
l.-."ri.:
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any other assets of the subsidiary which have been
included in a separate balance sh-eet relating to the long
term insurance business, and together also with any
assets which, though not shown against the statutory
funds or in that balance sheet, should in the opinion of
the court be equitably related to the long term policy
holders, shall be treated as exclusively reserved for the
benefit of the policy holders of 'long term insurance
business, and those assets shall nbt be utilizgd directly
or indirectly for any purpose other than for the bpnefit
of the long term insurance policy holders as long as
those policy holders have not been fully discharged or
otherwise provided for.
Section 126 of the Insurance Act, which it is proposed to replace.

Supplemental provisions as to winding up
126, (1) In any proceedings upon a petition to wind up an insurer
presented by the Commissioner under section 123 (l), evidence that the
insurer was insolvent at tlie close of the period to which the accounts and
balance sheet of the insurer last deposited urder section 61 relate, or at any
date as at which an investigation was last made under section 57 or 58,
shall be evidence that the insurer continues to be unable to pay his debts,
unless the contary is proved.

(2) Rules made turder section 344 of the Companies Act may
regulate the procedure and the practice to be followed iri proceedings with
respect to the winding up of insurers under this Act.
KENYA DEPOSIT TNSURANCE ACT, 2012 (NO. 10 OF 2012)
Section 54 of the Kenya Deposit Insurance Act, 2012, which it is proposed
to amend.

Appointment of Corporation as liquidotor
54.(l)The Central Bank shaltr appoint the Corporation as the
liquidator of an institution where-

(a) r"i:ffi:ndation
"

(b)

in any other case-

to liquidate tias been made under this

2200
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(D
(ii)
(iii)
(iv)
(v)

the institution is deemed to be unable to pay its
debts; or
a winding-up order is made or a resolution for
voluntary winding-up is passed against the
institution; or
the institution. is unable to pay sums due and
payable to its depositors or creditors; or
the Central Bank determines that the value of the
institution's assets is less than the amount of its
liabilities; or

if in the opinion of the Central Bank, the
institution has engaged in malpractices or

activities that are contrary to the provisions of any
Kenyan or other applicable law.
(2) The appointment of the Corporation as the liquidator of an
institution shall have the same effect as an appointment of a liquidator by
the Court under the provisions of Part VI of the Companies Act.

'

(3) No liquidator of an itnstitution shall be appointed under the
provisions of the Companies Act if the Corporation has already been
appointed as liquidator.

.

(4) No liquidator of an institution, other than the Corporation

shall be appointed without approval of the High Court.

(5) The High Court shall not grant approval for

the
appointment of a liquidator under subsection (4), unless the Central Bank
certifies that it doeslot intend to exercise its powers under this section.

LAND ACT, 2012 (NO. 6 OF 2012)
Section

5

j

of the Land Act, 2012, which it

is

proposed to amend.

Transmission of company's liquidation
53.

(l) If

a company is being wound up, the liquidator

shall-

(a)

produce to the Registrar a resolution or order appointing
the liquidator; and

(b)

satisfr the Registrar that the person has complied with the
Companies dct, Cap. 486,

of any land, lease
or charge of which the company is registered as proprietor, and file the
copy of the resolution or order.
and the Registrar shall enter the appoinfinent in respect

I

I
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(2) An

instrument executed by or on behalf of a company in
liquidation delivered for registration after the appointment of the
liquidator has been entered under subsection (1) shall be sealed with the
common seal of the company and attested to by the liquidator or, in the
case of a company not required by law to have a common seal, shall be
signed by the liquidator whose signature shall be verified in accordance
with the relevant law.

(3)

Where a vesting order has been made under section 240 of
the Companies Act, the liquidator shall present the order and the Registrar
shall register the liquidator as proprietor of any land, lease or charge to
which the order relates.

LAND CONTROL ACT (CAP. 302)
Section 2 of the Land Control Act, which it is proposed to amend.

Interpretation
"private company" means a private cornpany within the meaning of
section 30 of the Companies Act;

LAI\D REGISTRATION ACT,2012 (NO. 3 OF 2012\
Section 64 of the Land Regiqlration Act, 2012, which

it

is proposed to

amend.

Liquidation
64, (1) If

a company is being wound up, the liquidator

shall-

(a)

produce to the Registrar any resolution or order appointing
the liquidator; and

(b)

satisfy the Registrar that the person has complied with the
Companies Act Cap. 486,

and the Registrar shall enter the appointment in respect of any land, lease
or charge of which the company is registered as proprietor, and file the
copy of the resolution or order.

(2) An

instrument executed by or on behalf of a company in
liquidation that has been presented, for registration after the appointment
of the liquidator has been entered under subsection (1) shall be sealed with
the common seal of the company and attested by the liquidator or, in the
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of a company not required by law to have a common seal, and be
signed by the liquidator whose signature shall be verified in accordance
with section 45.
case

(3)

Where a vesting order has been made under the Companies

Act Cap. 486, the liquidator shall present the order to the Registrar who
shall register the liquidator as proprietor of any land, lease or charge to
which the order relates.

NATIONAL PAYMENT SYSTEM ACT, 2011 (NO. 39 OF 20lt)
Section 28 of the National Payment System Act, 2011, which it is proposed
to amend.

Priority of certain instruments on winding up
28. (l) In this section, "priority payment instruction" means

a

money order, bank draft or similar payment instruction issued, directly or
indirectly, by a participant in a designated payment system, but does not
include an instrument issued. by one such participant to another for the
purpose of effecting a payment between them.

(2)

Notwithstanding anything to the contrary in the Companies
Act or any law relating to insolvency, but subject to this section, where a
participant in a designated payment system is wound up under the
Companies Act, unpaid priority payment instructions that were drawn on
the participant and cleared through the payment system before the making
of the winding-up order shall be paid from the participant's assets, and
shall rank in preference above any other unsecured claim against the
assets.

(3) No payment shall be made pursuant to subsection (2) in
preference to any other claim against any assets unless a request for such
payment has been made within sixty days after the making of the winding
up order in regard to the partcipant concerned.

(4)

Subsection (2) shall not be construed as permitting a
payment instruction to be settled in preference to any other claim against
any assets, where the instruction was drawn on or certified or issued by the
participant concerned with a view to giving the drawee of the instruction a
preference over the participant's other creditors.
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PRE\m,NTION OF FRAUD (II{VESTMENTS) ACT, 1977 (ACT NO.

r or'1977)
Section 17 of the Prevention of Fraud (Investments) Act, 1977, which
proposed to amend.

it

is

Restriction on distribution of circulars
17.(1) Subject to the provisions of this section, no person shall-

(a)

distribute or cause to be distributed any documents which,
to his knowledge, are circulars containing-

(D
(ii)

any invitations to persons to do any of the acts
mentioned in paragraphs (a), (b) and (c) of section
16 of this Act; or
any information calculated to lead directly or
indirectly to the doing of any of such acts by the
recipient of the information; or

(b)

have in his possession for the purpose of distribution any
documents which, to his knowledge, are circulars as
aforesaid, being documents of such a nafure as to show
that the object or principal object of distributing them
would be to communicate such an invitation or such
information as aforesaid.

(2)

Subsection

(a)

in relation to any of the matters mentioned in paragraphs
and (d) of subsection (2) of section 8 of this

(l)

of this section shall not

apply-

f),f11

(b) in relations to any distribution of documents which is
required or authorised by or under any written law
other than this Act; or

(c)

in relation to any distribution of documents permitted by
the Minister.

(3)

of

This section shall not prohibit the distribution or possession
any document by reason only that contains an invitation or

it

irformation

(a)

made or given with respect to any securities by or on
behalf of the holder of a principal's licence; or

2204

The Companies Bill, 20 I 4

(b)

made or given with respect to any securities by or on
behalf of the Central Bank of Kenya or by any
exempted early; or

(c)

made or given by or on behalf of a corporation to holders
of securities of, or to persons employed by, or to
creditors of, that corporation or any other corporation
which, in relations to the first mentioned corporation,
is a subsidiary company as defined by section 154 of
the Companies Act, with respect to securities of either
such corporation; or

(d)

made or given by or on behalf of the manager of a unit
trust with respect to any securities created in pursuance
ofsuch trust; or

(e)

made or given by or on behalf of the Government of Kenya
or the Government of any other country with respect to
securities of that Government; or

(0

made or given by or on behalf of any co-operative society
or building society with respect to shares of the
society, or loans or deposits which may be made to or
with the society; or

(g)

made or given to beneficiaries under a trust by or on behalf
of a person acting in the capacity of a trustee of that
trust; or

(h)

made or given with respect to any securities in connexion
only with a sale or proposed sale of those securities by
auction; or

(i)

'

which a person whose ordinary business, or part of whose
ordinary business, it is to buy and sell any property
other than securities (whether as a principal or as an
agent may make or give in the course of the business of
buying arrd selling such property:
Provided that nothing in this parhgraph shall authorize
any person to do any thing in pursuance of, or for the
purpose of, any arrangements the purpose or effect, or
pretended purpose or effect, of which is to provide
facilities for the participation by persons in profits or
income alleged to arise or to be likely to arise from the
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acquisition, holding, management or disposal of any
property other than securities.

(4)

Documentation shall not, for the purposes of this section,

be deemed not to be circulars by reason only that they are in the form of a

newspapers, but a person shall not be taken to contravene this section by
reason only that he distributes, or causes to be distributed, to purchasers
thereof, or has in his possession for the purposes of distribution to
purchasers thereof, copies of any newspaper

(5) A person shall not be taken to contravene this section by
reason only that he distributes documents to persons whose business
involves the acquisition or disposal, or the holding, of securities (whether
as principal or agent), or has documents in his possession for the purpose
of distribution to such persons.
(6) Any person who contravenes this section

shall be guilty of

an offence.

(7)

Where any person is convicted of an offence under this
section, the court dealing with the case may make an order authorizing the
destruction or other disposal o1' arr1,' docLrments produced to the court
which are shown to its satisl-action to be documents in respect of which the
offence was committed:
Provided that an order under this subsection shall not be carried into effect
until the conclusion of all proceedings in the nlatter concerned.

THE PROCEEDS OF CRIME AND ANTI MONEY I".AUNDERING
ACT,2009 (NO. 9 OF 2009)
Section 80 of the Proceeds of Crime and Anti Money Laundering Act,
2009, which it is proposed to amend.

Effect of winding-up of companies or other legal entities on realizable
property
80.(1)When a court has made an order tbr the winding-up of any
company or other legal entity which holds realizable property or a
resolution for the voluntary winding-up of that company or legal entity has
been registered in terms of any applicable law, nG-

(a)

property for the time being subject
made before the relevant time; or

to a restralnt

order
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(b)

proceeds of any realizable property realized by virtue of
section 75 and for the time being under the contol of a
receiver appointed under this Part, shall form part of
the assets of any that company or legal entity.

Where an order mentioned in subsection (l) has been made
in respect of a company orrcther legal entity or a resolution mentioned in
that subsection has been registered in respect of that company or legal
entity, the.powers conferred upon a court by sections 68 to 73 and 75(2) or
upon a receiver appointed under this Part, shall not be exercised in respect
of any property which forms part of the assets of such company or legal
entity.

(2)

(3) Nothing in the Companies Act or any other law relating to
legal entities in general or any particular legal entity, shall be construed as
prohibiting any court or receiver appointed under this Part from exercising
any power in subsection (2) in respect of any property or proceeds
mentioned in subsection (l).

(4) For the

means

wher+

(a)

purpose

of

subsection

(l), "the relevant time"

an order for the winding:up of the company or legal entity,

as the case may be, has been made, the time of the
presentation to the court concerned ofthe application
for the winding-up; or

(b)

no such order has been made, the time of the registration
the resolution authorizing &e voluntary winding-up
the company or legd entity, as the case may be.

of
of

(5) The provisions of section 79(2) arc, with the necessary
changes, applicable to a company or legal entity which has directly or
indirectly made an affected gift.
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RECORDS DTSPOSALACT (CAP. 14)
Schedule to the Records Disposal Act, which

OFFICERS INCLUDED
GENERAL"

it

is

proposed to amend.

IN THE DEFINITION OF "REGISTRAR-

Officer
Official Receiver.

Act under which appointed
Bankruptcy Act (Cap. 53) - section
14.

Registrar of

Societies.

Societies Act (Cap. 108)

-

section

8.

Registrar of Books and Books and Newspapers Act (Cap
papers. I 11) - section 3.
Newspapers
Registrar-General of Births and Births and Deaths Registration Act
Deaths
Deaths.
(Cap.l49)

-

section 3.

Mamiages. Merriage Act (Cap. 150) - section 2
Public Trustee Act (Cap. 168) Public Trustee.

Registrar-General of

section 3.
Registrar of Trade

Unions.

Act (Cap. 233)

Trade Unions

-

section 5.
Registrar of

Companies.

Companies

Act (Cap. 486)

section 382.

Registrar of

Insurance Insurance Companies Act

Companies

(Cap.

487) - section 3.

Registrar of Building

Societies. Building Societies Act (Cap.489)

-

section 3.

of Business Names
Act (Cap. 499) - section 3.

RegistrarofBusinessNames. Registation
Registrar of Trade

Marks.

Trade Marks

Act (Cap. 506)

section 3.
Registrar of

Patents.

Assistant Estate Duty

Commissioner.

Patents Registration Act (Cap. 508)
- section2.

Estate Duty
section 3.

Act (Cap. 483)
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socrETms ACT (cAP.

108)

Section 2 of the Societies Act, which is proposed to amend.

Interpretation

2.

(1)

Il

this Act, except where the context otherwise requires-

"constitution or rules" includei regulations or by-laws of a society
registered or exempted from registration before the commencement of
this Act
"exempted society" means any society for the time being exempted
from registration under this Act;

"officer", in relation to a society; ffroafls the president, vice-president,
chairr.nan, deputy chairman, secretary or treasurer thereof or any
member of the committee, council or governing body thereof, or any
person who holds in the society any office or position analogous to the
foregoing, but does not include a trustee, auditor or patron who takes no
part in the nnanagement of the society;
"registered society" means any society for the time being registered
under this Act, but does not include a society the registration of which is
for the time being suspended;

"the Registrar'l means the Registrar of Societies appointed under
section 8 of this ^A.ct, and includes a person appointed under that section
to be a Deputy or Assistant Registrar;
"socieQ/" includes any club, company, partnership or other
association of ten or more persons, whatever its nature or object,
established in Kenya or having its headquarters or chief place of
business in Kenya, and any branch of a society, but does not, except in
paragraphs (i) and (ii) of section I 1(2X0 of this Act, include-

(e) a company as defined by

the Companies Act, or a
company registered as a foreign company under Part X of

that Act;

(b)

any corporation incorporated by or under any other written
law;

(c)

a registered trade union within the meaning of the Trade
Unions Act, including a branch of a trade union registered
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under that Act, a probationary trade union within the
meaning of that Act and a trade union or a branch of a
trade union whose application for registration has been
made and not determined;

(d)
(e)

a company, firm, association or partnership consisting of
not more than twenly persons, formed and maintained
with a view to carrying on business for profit;
a co-operative society registered as such under any written

law;

(0 a school registered under the Education Act, advisory
council, Board of Governors, District Education Board,
school committee or similar organization established
under and in accordance with the provisions of any
'written law relating to education;

(g)

a buildi4g society as defined by the Building Societies
Act;

(h)

a bank licensed under the

(i)

any international organization of which Kenya is a
member, or any branch, section or organ of any such

Banking Act;

organization;

0)

any combination or association which the Minister may,
by order, declare not to be a society for the purposes of
this Act;

"unlawful society" has the meaning assigned to that
expression in section 4(l) of this Act.
(2) For the avoidance of doubt, it is declared that, for the
purposes of this Act, where any body of persons, whether incorporated or
unincorporated, is a member of an association, all members of that body
are members of that association.

Section

3

j

of the Societies Act, which il is proposed to replace.

Winding up of certain societies
33.The Minister may, by instrument in writing-

(a)

appoint a person (in this Part referred to as the receiver) to
be the receil'er of a society which is an unlawful
society or which has had its registration cancelled or its
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exemption rescinded under Part
otherwise ceased to exist; and

(b)

vest

III of this Act on has

in the receiver all property, both movable

and

immovable, of the society,
and where he does so the receiver shall proceed to wind up the affairs
the society.

of

Section 34 of the Societies Act, which it is proposed to replace.

Procedure where sociefy solvent
34.(1)If, after all the debts and liabilities of the society of which the
receiver has notice and the costs of the winding up have been satisfied or
provided for, there are any surplus assets, the reCeiver shall prepare and
submit to the Minister a scheme for the disposal of those assets.

(2)

If after making such amendments (if any) as he may think

fit, the Minister approves a scheme submitted to him under subsection (1)
of this section, he shall endorse his approval thereon, and thereupon the
receiver shall distribute the surplus assets in accordance with the scheme.
Section 35 af the Societies Act (Cap. 108), which it is proposed to replace.

Procedure where society insolvent
35.(1)Where the assets of the society are insufficient to enable the
debts and liabilities of which the receiver has notice and the costs of the
winding-up to be satisfied in full, the receiver shall set aside a sum
suffrcient to meet the costs of the winding-up, and shall divide the balance
among the creditors who have proved in proportion to the size of their
claims.

,(2) Sections 309 to 317 inclusive of the Companies Act shall
apply mutatis rnutandis to the winding-up of a sociely under this section as
they apply to the winding-up of a comppny.
Section 36 of the Societies Act, which it is proposed to replace.

Supplemcntary provisions as to winding-up
36.(1)No stamp duty shall be payable on an instrument made under
section 33 of this Act, and so far as the ins,trument affects registered l'and
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(a) it

shall be delivered by the receiver

to the person

responsible for registration of title, and he shall register
it accordingly without payment of any fee; and

(b)

the vesting of the land in the receiver shall
the registration of the instrument.

tike place on

(2) For the purpose of discovering, taking

possession of,
recovering and realizing the property of the society, the receiver shall have
all the powers vested in the official receiver or a trustee in bankruptcy by
the Banlruptcy Act.

(3) Before distributing any assets under this Part, t}re receiver
shall appoint a day before which the creditors of the society are required to
prove their claims or be exiluded from any distributicin made before they
have proved their claims, and shall give notice of the appointment in the
Gazette, and individually to the creditors where practicable.
(a) The receiver may charge fees on winding up a society at
the rate specified in the Companies'(Winding-up Fees) Rules, or such
other fees as the Minister in any particular case may order.

(5)

The Minister may, for the purpose of enabling a society to
wind up its own affairs, in writing suspend the operation of any instrument
made under section 33 of this Act for such period as to him may seem
expedient.

Section 38 of the Societies Act, which it is proposed to amend.

Power to investigate
38.(l) The Registrar or any administrative olfficer or any police
officer of or above the rarrk of Assistant Inspector (in this section referred
to as the requiring offrcer) may, in writing, require any person who he has
reason to believe is able to give any information as to the existence or
operation of any unlawful society, or suspected unlawful society, or as to
the operations of any registered society or exempted society, or as to the
operatious or property of a society which has been dissolved or has
otherwise ceased to exist, to attend before him at a specified time, and
such attendance may be required at any police station or police offtce
situated within the district in which that person resides, or for the time
being is or is found, or at the oflice of any administrative officer within
such disfiict, or at the office of the legisfiar.

(2) Any

person who without reasonable cause fails to camply
with. a requirement made under subsection (1) of this section or, having

The Companies Bill, 20 I 4

2212

attended in compliance therewith refuses or fails to give his correct name
and address andto answer truly all questions that may be properly put io
him, and to produce all documents in his custody, possession or power
relating to such society or suspected society which he has been required to
produce, shall be guilty of an offence and liable to a fine not exceeding
one thousand shillings or to imprisonment for a term not exceeding two
months, or to both such fine and such imprisonment.

(3)

The requiring o{ficer may record in writing any statement
made to him by the person attending before him, whether such person is
suspected of having committed an offence under any law or not, and any
such written statement shall be signed by the person making it after it has
been read to him in a language which he understands, and after he has
been invited to make any correction he may wish.

(4) If any person does anything which constitutes an offence
under subsection (2) of this section, the requiring officer may, if he
considers it advisable to provide for the future identification of such
of fingerprints of such
person be taken, and section 21 (but not including the proviso to
subsection (l) thereof) of the Police Act shall apply accordingly as though
the person were in lawful custody.

person, order that a photograph and impressions

TRANSFER OF BUSINESSES ACT (CAp. s00)
Section 7 of the Transfer of Businesses Act, which it is proposed to amend.

Saving

7. Nothing in this Act shall apply to the transfer of any business or
portion thereof--

(a)

consequent upon the reconstruction or winding up of a
company in accordance with the Companies Act; or

(b)
(c)

by way of bona fide creation of a security; or
by way of bona fide realizdtion of a security:

Provided that, before completion of any transfer under this paragraph
otherwise than pursuant to a sale by public auction, an accountant
registered under the Accountants Act shall certify in writing to the
Registrar-General both the amount to be realized thereby and his opinion
that it represents the best price obtainable for the security so realized
without undue delay.

The Companies Bill, 20 14

2213

uPt"aNDS BACON FACTORY (CAP. 362)
Section 3 of Uplands Bacon Factory, which it is proposed to amend.

Incorporation of company
3. (l)Upon the commencement of this Act, there shall come into
existence and thenceforth exist as a public company limited by shares
incorporated under the Companies Act a company having as its name the
Uplands Bacon Factory (Kenya) Limited.

(2) Notwithstanding anything contained in the Companies Act,
the company shall have as its memorandum and articles of association
such memorandum and articles of association as may, from time to time,
be approved by the Minister, and the memorandum and articles of
association ffi&y, notwithstanding anything to the contrary in the
Companies Act, be modified from time to time by special resolution of the
company in such manner and to such extent as the Minister may then
approve.

(3) Sections 33 and I I I and paragraph (d) of section 219 of the
Companies Act shall not apply to the company.
(4) Notwithstanding anything to the contrary in the Stamp
Duty Act, no stamp duty shall be payable in respect of the original or any
increased capital of the company.

.i

