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FOREWORD

F

ollowing the chaotic aftermath of the 2007 elections,
the 2013 General Election came with a lot of
trepidation. In addition, they promised to become the
most complex elections in the nation’s history under a new
Constitution. The Judiciary, through its Working Committee
on Election Preparations, has been hard at work, laying the
groundwork for the Judiciary’s role in the electoral process
since May 2012.
The country was also transitioning into a new system
of governance that would put to test the readiness and
effectiveness of key institutions such as the Judiciary. The
successful holding and conclusion of the 2013 elections
would be critical for the implementation of the constitutional
provisions on devolved government. It was, therefore,
necessary for the electoral dispute resolution process to be
concluded expeditiously to pave way for the governance
processes.

By all accounts, the 2013 General Election went according to script. There were no acts of lawlessness or
violence. The Judiciary received a massive vote of con¬fidence when it received a total of 188 election
petitions, the highest number ever. As an indication of the state of readiness of the Judiciary, even this
impressive figure fell short of the 500 petitions that had been envisaged by the Committee.
Nevertheless, the petitions put a strain on the already limited human and financial resources of the Judiciary.
Even though arrangements are being made to amelio¬rate the situation for future dispute resolution processes,
adjustments had to be made for 2013. Administrative arrangements played a key role in the handling of
election petitions. These included designating the courts in which petitions would be heard and transferring
High Court Judges to areas where there were shortages in relation to the cases filed. The office of the Principal
Judge and the Registrar of the High Court proved very instrumental in this regard.
Even with the limited financial and infrastructural resources, the election courts in 2013 managed to hear
and determine the majority of election petitions filed after the General Election. The diligence with which
the election courts have worked to deliver electoral justice is laudable and the Committee is proud of the
achievements of the judges and magistrates involved.
The support of stakeholders remains crucial to the work of the Committee, especially since the 5-year election
cycle is never static. A lot of stakeholder engagements have been going on, especially in the areas of debriefs
and law reform after the determination of the election petitions. We continue to be grateful for the unrelenting
support of all stakeholders and well-wishers in our work. The success we have achieved so far would be
impossible without them.
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In keeping with the very high regard that the public now has of the Judiciary, we have endeavoured to
share with you a report of the work of the Committee since its inception, lessons learnt, challenges and
recommendations on preparations for the next election petitions.
Finally, I wish to thank all the members of the Committee and in particular Justice Maraga who frequently
chaired the meetings of the Committee and now chairs the newly formed Judiciary Committee on Elections
(JCE), which was inaugurated by the Chief Justice in August 2015. Drawing on the activities and experience
of the JWCEP, the JCE is established as a permanent committee of the Judiciary with the broad mandate
of putting in place arrangements to enable the Judiciary discharge its Election Dispute Resolution (EDR)
mandate.

Mr. Justice Mohammed K. Ibrahim,
Supreme Court Judge,
Chair, Judiciary Working Committee on Election Preparations
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WORD FROM CEO
The Committee was unveiled in May 2012, less than a year
before the March 2013 General Election. This meant that it had
a limited period of time to prepare the Judiciary to play its role
in the 2013 elections. The Judiciary had also not made ade¬quate
administrative arrangements necessary for successful electoral
dispute resolution in 2013. These constraints, coupled with the
uniqueness of the 2013 elections and other funding and human
position in the run up to the General Election.
preparatory work put in by the Committee led to the Judiciary’s
ranking as the institution that was best prepared for the elections.
It gives me great pleasure to have been a part of the work of the Committee and happy that the efforts we
The work of the Committee would have been impossible without the support of the staff of the Secretariat
who laboured indefatigably to make the work of the Committee a success. Both the legal and administrative
staff worked tirelessly as a team to monitor the progress of election petitions and provide the necessary

feedback made the process much smoother and more expedient.
stakeholders in the ability of the Judiciary to deliver on its promise of expeditious justice.

Hon. Lillian Arika,
Senior Principal Magistrate
Executive Secretary/CEO, the Judiciary Working Committee on Election Preparations
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SECTION I: INTRODUCTION
1.1. Background and Rationale
The promulgation of the Constitution of Kenya on 27th August 2010, marked an auspicious and historic
moment for Kenya, signalling the end of a decade long search for a Constitution that reflected the wishes and
aspirations of the Kenyan people. The Constitution of Kenya, 2010, laid the foundation for the transformation
of all aspects of the Kenyan society, including the Judiciary. It underscored the independence of the Judiciary
and provided a framework for reforms in the structure, functioning and accountability of the Judiciary,
as a co-equal arm of government with the Legislature and Executive, with the responsibility to protect
the Constitution and uphold the rule of law. To this end, the Judiciary embarked on holistic institutional
transformation focusing on four reform areas: People focused delivery of justice with emphasis on access
to and expeditious delivery of justice; transformative leadership, organisational culture and professional
and motivated staff; adequate financial resources and physical infrastructure; and harnessing technology
as an enabler of delivery of justice. This was a much needed transformation for an integral institution in
the country’s democracy that had long been viewed merely as a rubberstamp of the Executive. Indeed, the
Judiciary was viewed as weak and lacking adequate human and physical capacity, struggling governance and
leadership structures and bedevilled by chronic delays or a backlog of cases.
Elections are contests, and the results are more often than not disputed. Where the election process is not
managed in a manner that promotes respect for the rule of law, they are perceived as not being free and fair
and this can result in instability and even violence as was the case after the 2007 polls. The Judiciary, in these
instances is expected to provide an avenue where dissatisfied contestants in the electoral process can seek
relief so as to promote electoral outcomes that are free and fair. To a large extent, it was the Post-Election
Violence (PEV) over the 2007 Presidential election results that revealed the poor public confidence Kenyans
had in the Judiciary and gave rise to the calls for its transformation. As a result of the perceived weaknesses of

Meeting with the Hon Chief Justice on 17th August 2015. This was the last JWCEP meeting where JCE was unveiled
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the Judiciary, it was not able to perform this role in 2007. As part of the judicial transformation process, there
was a pressing need to make comprehensive arrangements towards an efficient Electoral Dispute Resolution
(EDR) process before 2013 and the next elections.
In the past, some election petitions would be determined just a few months to the next General Election,
making EDR an academic exercise. The 2013 elections provided an opportunity to regain public confidence
in the Judiciary’s ability to resolve electoral disputes and to demonstrate its institutional transformation.
However, the elections would be conducted on an unprecedented scale and in an environment of massive
transition. Kenyans were preparing to choose close to 2,000 individuals for public office. The elections would
take place in a particularly challenging context framed by the 2007 elections and the violence that followed.
Additionally, there were the ramifications of the trials of six Kenyans at the International Criminal Court
(ICC) proceedings on national politics generally and 2013 General Election. The elections were also to give
way to the implementation of devolution as captured in Chapter Eleven of the Constitution. The transition to
a new political dispensation was demanding and there were fears that the nation and its institutions, including
the Judiciary, would not be well prepared.
As part of the wider reform, and in order to ensure the Judiciary could deliver on its specific mandate of
resolution of electoral disputes, the Judiciary Working Committee on Election Preparations (JWCEP) was
unveiled on 10th May 2012 by the Chief Justice, Honourable Dr Willy Mutunga. The JWCEP was created
in recognition of the central role of the courts in the elections management process and, consequently, the
guarantee of free and fair elections. In his speech at the launch of the Committee, the CJ stated:
The electoral crisis of 2007 and its aftermath was caused by numerous malpractices and
outright criminal activity, but exacerbated in a large part by a refusal to take disputes to the
courts. Numerous reforms later, the country’s ambition is to not only prevent a recurrence of
past mistakes, but also to deliver an election that would be a model for other democracies.
Through proper institutional conduct, we in the Judiciary intend to earn the public confidence
that was so dented at the last election as to discourage parties from taking disputes to court.
1.2. The Committee and Secretariat
The JWCEP comprised eight judges and magistrates drawn from the Supreme Court, Court of Appeal, High
Court and Magistrates Courts. The members of the Committee were:
NAME

INSTITUTION

I.

Mr. Justice Mohammed Ibrahim

Supreme Court (Chairperson)

II.

Justice (Dr.) Smokin Wanjala

Supreme Court

III.

Mr. Justice Paul Kariuki

Court of Appeal

IV.

Mr. Justice David Maraga

Court of Appeal (Vice-chairperson)

V.

Lady Justice Hellen Omondi

High Court

VI.

Mr. Justice David Majanja

High Court

VII.

Honourable Roselyn Oganyo

Chief Magistrate

VIII.

Honourable Lillian Arika

Senior Principal Magistrate (Executive Secretary)
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The JWCEP leaadership, Chair
Hon. Justice Mohammed Ibrahim,
CEO-Hon. Lilian Arika and ViceChair, Hon. Justice David Maraga in
consultations

The composition ensured cross-representation of the various courts in the judicial hierarchy. The Committee
co-opted Mr. Justice Mbogholi Msagha (then Principal Judge of the High Court) as a Committee member,
given JWCEP’s mandate.
The JWCEP Secretariat comprised of staff of both administrative and legal cadre, from both the Judiciary and
others seconded by development partners at different times as follows:
CEO
Lillian Arika
JUDICIARY STAFF
Peter Muriithi
Roselyn Luvuga
Lillian Udoto
Judith Kibuye
LEGAL RESEARCHERS
Masha Baraza
Orina Mokaya
Lucianna Thuo
Victoria Miyandazi
Medline Murumba
Paul Otieno
Beatrice Kamanda
ADMINISTRATIVE INTERNS
Caroline Karambu
Ruth Mwaura
RESEARCH INTERNS
Ahmed Anwar
Victoria Miyandazi
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DATE
May 2012 to date
July 2012 to February 2014
February 2013 to February 2014
February 2013 to February 2014
February 2013 to date
July to December 2012
July 2012 to December 2013
February 2013 to February 2014
May 2013 to April 2014
April 2013 to July 2014
April 2013 to July 2014
February 2012 to March 2013
March 2013 to July 2014
September - December 2012
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JWCEP meeting with Legal Affairs Committee of JSC

1.3. Mission and Mandate
The JWCEP was charged with a mission to “design and execute a Judiciary programme to build the capacity of
judges and magistrates and staff on electoral matters, and suggest ways of working with other stakeholders”.
The specific five-fold mandate given to JWCEP was:
I.

To advise the Judiciary on the administrative arrangements and measures for the efficient disposal
of election-related disputes.

II.

To develop and implement, in conjunction with the Judiciary Training Institute, a training
programme for the efficient and effective management of election disputes for judges and
magistrates and support staff.

III. To develop and design a system for monitoring and evaluating the management and administration
of election-related disputes in court.
IV.

To liaise and coordinate with stakeholders to ensure efficient, effective and timely resolution of
election related disputes and offences.

V.

To advise the Judiciary on the information to be developed and disseminated to the public on the
avenues open to it to pursue electoral disputes and the approaches that will be employed.
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SECTION II: DELIVERING ON JWCEP MANDATE
2.1. Preparation for the 2013 Elections
In light of their mandate, the JWCEP began its
work on the first task at hand, preparations to
ensure the Judiciary was ready to handle the preelection and election-related cases and petitions.
The General Election of 2013 was the first under
the new constitutional dispensation. Preparation
and conduct of these elections, therefore, took
place in an environment of unprecedented reform
in virtually all aspects of society, and more
particularly in the governance sector, informed
Hon. Chief Justice Dr. Willy Mutunga, confirms after regisby historical challenges that had bedevilled the tering as a voter at Korogocho Community Social Hall
country since independence and the causes of
more recent 2007 post-election violence. The vision of peaceful, free and fair elections underpinned the
preparation for and conduct of the General Election. The 2013 General Election was also of wider regional
and international importance in both the image of the country as well as the lessons that would be taken
from Kenya’s model of transitional justice and reconciliation. The Chief Justice, in establishing the Working
Committee, stated that “the country’s ambition is to not only prevent a recurrence of past mistakes, but also
deliver an election that would be a model for other democracies”.
Being the first coordinated efforts by the Judiciary and based on the history of the 2007 elections, the
Committee focussed on putting in place administrative arrangements, training, legal reform and engaging
stakeholders in accordance with its Terms of Reference so as to ensure the Judiciary was prepared and ready
to discharge its mandate relating to electoral disputes.

2.2. Challenges Posed by the 2013 Polls and the New Constitution in Achieving an Effective System of
EDR
As aforementioned, the 2013 General Election was unprecedented in terms of size and complexity. A number
of challenges were identified and subsequently informed the work of the JWCEP in its preparation for the
polls. They include:
i.

Constitutionalisation of electoral dispute resolution: Political rights have been entrenched in the
Constitution as human rights, and the courts would, therefore, be called upon to resolve these. A key
component of political rights as captured in Article 38 related to rights to vie or vote in elections.

ii.

New electoral laws: New laws had been enacted with the Elections Act (Act No. 24 of 2011) repealing
the National Assembly and Presidential Elections Act (Chapter 7 of the Laws of Kenya) as well as
the Elections Offences Act (Chapter 66 of the Laws of Kenya), and the Political Parties Act, 2011,
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repealing the Political Parties Act of 2007. These laws had yet to be tested and 2013 would, therefore,
be the first time that the litigants, advocates and courts would deal with them.
iii.

The role of the media in the EDR process: In the past, the media had been blamed for skewed or
convoluted reporting that confused the public and put pressure on the Judicial Officers. The IREC
(Kriegler) Report faulted the media for their role in the 2007 post-election violence. Moreover, there
was no sufficient implementation of Article 34 (4) of the Constitution and the Media Act that guarantee
equitable access to the media at election time. Adequate access to information by the media and the
general public was still far from being realised.

iv.

Stringent timelines: To address the delays in resolving electoral disputes and in response to the need
for quick determination of such cases, to enable leaders settle and serve the citizenry, the Constitution
and the Elections Act set out strict timelines for the resolution of electoral disputes. However, as
initially developed, there were no timelines within which appeals were to be heard and disposed of.
In addition, the laws did not contain provisions for instances when the timelines could not be met.
The JWCEP had to deal with this strict timelines by putting in place preparatory measures to ensure
compliance by the Judiciary.

v.

Novelty and limited relevant experience: Most Judges and Magistrates did not have experience in
handling electoral disputes since they had not had much prior interaction with electoral law, practice
and procedure.

vi.

Low public confidence in the Judiciary: The waning confidence of the public in the Judiciary’s
satisfactory handling of electoral disputes was never more evident than in the aftermath of the 2007
elections. Part of the task for the committee was to help put in place measures to enhance public
confidence in the ability of the Judiciary to be a neutral arbiter in electoral disputes. The manner in
which the Judiciary handled the initial election cases in the run up to the 2013 elections, including the
cases related to the determination of the election date and boundary delimitation, helped to shore up
public confidence in the institution.

vii.

Legislative inconsistencies: There were inconsistencies in the various legislations governing
elections. For instance, section 76 (1) (a) of the Elections Act provides that a petition to challenge
the validity of an election shall be filed within 28 days of the publication of the results in the Kenya
Gazette and served within 15 days of presentation. Under section 2 of that Act, ‘election’ means ‘a
presidential, parliamentary or county election and includes a by-election’. Without a clear distinction
between this provision and Article 140 of the Constitution as read with rule 28 of the Supreme Court
Rules, there was a patent conflict. Another example of the inconsistencies was where section 78 (1)
of the Elections Act required a petitioner to deposit security for payment of costs that may become
payable by the petitioner not more than 10 days after the presentation of a petition whereas, under
Rule 28 (6) of the Supreme Court Rules, the petitioner was required to deposit security for costs within
7 days of filing the petition. There were, therefore, glaring inconsistencies between the provisions of
the various legislations dealing with elections.

JWCEP FINAL REPORT 2015
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Parliament building

viii.

Little room for discretion: The electoral dispute resolution process is a heavily regulated process.
There is, therefore, little room for judicial discretion. This lack of discretion, while intended to ensure
uniformity and enhance efficient and expeditious dispensation of justice, in practice, it hampers the
ability of the Judiciary to address exigent situations in the resolution of electoral disputes.

ix.

Determination (Taxation) of Costs: The manner in which costs arising from election petitions had
been determined in the past was not uniform. It was contended that there were instances when it
resulted in unjust enrichment of litigants and their lawyers and did not bear any relationship to the
work done and the expenses paid in the case thus undermining the right of access to justice. One of the
consequences of this was that the taxpayer was forced to bear the burden of costs, since the electoral
body (IIEC/IEBC) is automatically a Respondent in any petition.

The above challenges were diverse and had varied effects on the EDR process. However, their cumulative
effect would hamper the delivery of justice in an effective, acceptable and timely manner. It consequently
fell on JWCEP and particularly under its first term of reference on administrative arrangements and measures
for the efficient disposal of election-related disputes to ensure that these challenges were overcome. The first
key task that JWCEP undertook, therefore, was to develop and lobby for the enactment of appropriate legal,
regulatory and administrative arrangements for effective EDR.

2.3. Legal, Regulatory and Administrative Arrangements
Prior to the 2013 elections, election petitions were managed under the framework provided by the National
Assembly and Presidential Elections Act (Chapter 7 of the Laws of Kenya), and the National Assembly
and Presidential Election Rules, 1993. These rules emphasised procedural technicalities at the expense of
substantive justice and played a significant role in eroding public confidence in the Judiciary’s handling of
electoral disputes. Additionally, there were no timelines set within which election petitions were to be heard
and determined. The time taken to hear and determine election petitions was subject to the overall efficiency of
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the judicial system. As a result, petitions took long to dispose; with some petitions still remaining unresolved
by the time the subsequent elections were due. These inordinate delays, amongst other factors, discouraged
potential petitioners from taking their matters to court.
The 2010 Constitution, therefore, changed the framework within which the Judiciary was to manage the
resolution of electoral disputes. Timelines were set within which presidential, parliamentary and county
election petitions were to be determined – 14 days for Presidential and six months for all others. This
constitutional imperative did not provide the Judiciary with discretion to do otherwise, but to comply. The
Judiciary, therefore, had to undertake a deep analysis of the constraints it faced to meet the deadlines and at
the same time deliver justice.
The JWCEP noted that due to the anticipated high number of petitions that could arise out of the March
2013 General Election, the High Court would likely be overwhelmed by disputes arising from Parliamentary
and County elections. The Committee, therefore, recommended that the Elections Act, 2011, be amended
to devolve jurisdiction to Magistrates’ Court to hear disputes relating to members of the County Assembly.
The JWCEP also drafted proposed amendments to the Elections Act to provide for appeals and time limits
for hearing and determination of appeals from the decision of the Magistrates’ Court and the High Court. The
proposed time limit for hearing and determination of appeals was set at 6 months and the scope of the appeals
from the Magistrates’ and High Court was limited to matters of law. Although the proposals for amendment
of the Act were made early in the year, they were not included in the Elections Amendment Bill tabled in the
National Assembly on the 23rd of November 2012. This necessitated the JWCEP to lobby Parliament so that
the amendments could be enacted before dissolution of Parliament on 4th January 2013.
The JWCEP met with the Justice and Legal Affairs Committee (JLAC) and Constitution Implementation
Oversight Committee (CIOC) of Parliament on 4th December 2012 with a view to securing the passage
of the proposed amendments. Following fruitful deliberations between JWCEP and the two committees,
the amendments were tabled before the National Assembly by the Honourable Attorney General, Professor
Githu Muigai, and passed in the Statute Law (Miscellaneous Amendments) (No. 2) Act, 2012, which were
then assented to on 24th December 2012, and came into force on 4th January 2013.
Public participation is one of the National Values and Principles of Governance recognised by the Constitution
of Kenya 2010. The JWCEP, in anticipation of the amendments to the Act, began engaging actively with
stakeholders with a view to developing rules to replace the National Assembly and Presidential Election
Rules, 1993. The rules were found wanting as they were not in consonance with the new Constitution and
the Elections Act, 2011. The consensus among stakeholders was that the former regime of rules focused on
procedural technicalities at the expense of substantive justice. In view of this, the JWCEP proposed that the
Rules Committee, established under the Civil Procedure Act, be empowered to make rules regarding election
petitions. The JWCEP held several validation workshops, which were also attended by representatives of
the Independent Electoral and Boundaries Commission (IEBC), the Law Society of Kenya (LSK) and other
stakeholders. The Committee was keen to include representation from the LSK to encourage advocates own
the rules and the rule-making process so as to comply with the rules once they came into force. Following the
workshops, a draft was developed which formed part of the training material used for the training of Judges
and Magistrates on electoral dispute resolution. The training also offered a forum for the validation of the
rules, where Judges and Magistrates gave their comments from the perspective of the bench. The comments
JWCEP FINAL REPORT 2015
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were taken into account in the development of the final draft of the rules. The final draft was presented to
the Rules Committee for approval and gazetting. The Elections (Parliamentary and County) Petition Rules,
2013, were finally gazetted on 22nd February 2013.
For the Presidential Election petition, JWCEP developed an initial draft of Rules. The Supreme Court
Technical Committee on Rules developed the rules for consideration by the Supreme Court. To assist with
the process of public validation, the revised draft of the rules was forwarded to JWCEP. The proposed rules
were published in the daily newspapers on 11th January 2013 for public comment. The JWCEP also engaged
political parties in an organised forum and received valuable suggestions on the rules. Further, the Committee
also organised a validation workshop with stakeholders on 12th January 2013. Based on these consultations,
the JWCEP prepared a report on the Presidential Election Petition Rules and submitted it to the Supreme
Court for consideration alongside the comments made on the draft. The Supreme Court approved the final
draft of the rules, which were then published in the Kenya Gazette leading to the Supreme Court (Presidential
Election Petition) Rules 2013 coming into force on 1st February 2013.

Deputy Chief Justice Lady Justice Kalpana Rawal (seated - middle) with JWCEP

In addition to the push for enactment of laws and rules, the Committee also proposed to the Chief Justice
certain administrative arrangements. The Elections (Parliamentary and County) Petition Rules, 2013, set
out certain administrative arrangements proposed by the Committee. Rule 6 (4) provides that a judge or a
magistrate designated under the rules may not, for the duration of the election petition, be engaged in any
other court matter except a matter for which a ruling or judgment was pending and the date of which ruling or
judgment is within the period before the judge or magistrate concludes the election petition or petitions. This
was expected to go a long way in ensuring election petitions were heard and determined within the 6 months
period as set out in the Constitution. In addition, Rule 17 of the said Rules makes provision for the scheduling
of a pre-trial conference by the election court within 7 days of receipt of the last response to a petition. This
is an arrangement that has been hugely successful in Uganda, a jurisdiction with similar provisions in its laws
relating to the timelines for the hearing and determination of electoral disputes. The pre-trial conferencing
assists the court in setting the ground rules for the trial of an election petition, thus avoiding unnecessary
delays. It is at this forum that the court frames the issues for determination, confirms the number of witnesses,
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deals with any interlocutory matters and gives directions as to the place and time of hearing of the petition
and other general orders that would assist in expeditiously disposing of the petition.
Over and above the provisions in the rules, the Committee proposed additional administrative arrangements
to general direction to the Judiciary in the handling of any election disputes. The first of these was to require
all Judges and Magistrates to rationalise their diaries with the electoral cycle in order to handle electionrelated cases as and when they arose. The Chief Justice issued a directive requiring that all election-related
cases be prioritised and fast-tracked. Secondly, the Committee proposed to the Chief Justice that Judges and
Magistrates should not be allowed to take annual leave between March and October 2013. It was expected that
the anticipated electoral disputes would impose a heavy burden on the Judiciary in handling of cases. It was,
therefore, crucial to have all hands on deck. Thirdly, JWCEP proposed that any cases, whether of a criminal
or civil nature, on elections be prioritised and expeditiously determined. Any delay in the determination of
cases on the electoral process had the effect of lowering public confidence in the Judiciary. It was, therefore,
crucial that such decisions be delivered in a timely fashion to demonstrate that the Judiciary was capable of
delivering justice expeditiously and efficiently. The proposed administrative arrangements were adopted by
the Chief Justice and published in the Chief Justice’s Circular No. 178.
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2.3.1. Achievements
The legal, regulatory and administrative arrangements introduced by the JWCEP reaped some considerable
rewards. Firstly, amendments to the Elections Act enabled Magistrates to hear and determine election petitions
and thus expanded the capacity of the Judiciary to dispose petitions within set timelines. Amendments also
brought clarity to the appeal process for election petitions and defined the timelines and scope of the appeals.
This clarity provided a clear legal framework for dissatisfied litigants to seek remedy through the appeal
process. The amendments further empowered the Rules Committee of the High Court to make election
petitions rules to improve the management of petitions. The petition rules established efficient procedures
and ensured uniformity in the manner in which petitions were handled across all courts. The rules defined
procedures such as the pre-trial conference and filing of witness affidavits among others that enabled the
Election Courts to dispose election petitions within the set timelines. Administrative rules put in place with
the advice of the Committee contributed to efficient management of election petitions. For instance, Judges
and Magistrates were not allowed to hear other matters other than election petitions or take leave in the period
of election petitions. They were expected to rationalise their diaries with the electoral cycle. Administrative
arrangements for implementing specific aspects of the petition rules such as pre-trial conferences, scrutiny
and handling of ballot boxes were provided for. Although some of the recommendations by the JWCEP,
such as moving Judges and Magistrates to different courts were not effectively implemented, they ensured
uniformity and efficiency in the management of petitions to a large extent. Furthermore, interviews with
relevant stakeholders conducted by the external evaluation team after finalisation of the petitions, found
that the setting of the time within which all election petitions needed to be disposed of was an enormous
improvement from previous election petitions when some disputes were finalised towards subsequent
elections and contributed to the speedy disposal of the petitions.
2.3.2. Challenges
While the legal, regulatory and administrative arrangements introduced by the JWCEP improved the entire
process of EDR, key issues and challenges arose during the 2013 EDR process. Independent evaluation of
the work of JWCEP after the elections revealed that the time for handling Presidential election petitions was
grossly inadequate. It was opined that while the six months was adequate for hearing other petitions, the
timeline for the Presidential petition was too short. The report pointed out that the limited timeline affected
the quality of the final decision as there was no time to write the judgment and comprehensively explain the
legal reasons why a ruling went in a particular way. Those interviewed, as part of the evaluation process,
recommended that the timeline for Presidential petitions should be extended to 28 days. In subsequent
meetings, stakeholders recommended 30-45 days, but 30 days was agreed upon eventually. Parliament says it
is considering 21 days to avoid tension. It is hoped that the continued engagement will result in an extension
to 30-45 days. Another challenge was the quality of judgements; due to the pressure to comply and the need
to show uniformity in rulings, some Judges noted that the rulings and judgements appeared very similar.
Delays also hampered the 2013 EDR process. Several explanations account for the delays. Some delays
resulted from filing of many interlocutory applications by advocates. Most Judges and Magistrates reported
that they allowed some applications (and spent time writing rulings) but denied others. The applications
denied were those courts felt were clearly made to buy time for preparation. Delays were also caused by
failure by the IEBC to file documents as requested or deliver ballot boxes on time. There is, therefore, need
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to review this process as the public is not aware that the delay is not caused by the Judiciary but its partners
in the election process.
2.3.3. Moving Forward
Legal, rules and administrative arrangements established for improved management of election petitions are
perhaps the most sustainable results of the Committee. The rules have been adopted by the Judiciary and will
guide future election disputes. However, there is scope for continued improvement of the legal administrative
arrangements. Furthermore, while the completion of the election petitions observed the set timeframes, the
downside was that other cases had to be put on hold and ended up acquiring backlog status. This is despite the
fact that the few Judges who were not handling election petitions had to handle other cases. The litigants and
advocates not involved in election petitions felt that the political rights were being upheld at the detriment
of other type of cases. A Criminal Service Week was observed in October 2013 to dedicate fast tracking of
criminal appeals and revisions. It is hoped that with the next election petitions phase, adequate stakeholder
engagement and arrangements will be made to ensure a win-win situation.
2.4. Training
One of the most poignant issues that faced the Judiciary in the preparations for the 2013 polls was novelty
and limited relevant experience. Most Judges and Magistrates lacked experience in handling electoral
disputes since they had not had much prior interaction with electoral law, practice and procedure, more so
in the context of the changed legal framework following the adoption of the 2010 Constitution. Under the
second term of reference, the JWCEP was given a mandate to develop and implement, in conjunction with
the Judiciary Training Institute, a training programme for the efficient and effective management of election
disputes for Judges and Magistrates as well as the support staff.

JWCEP Committee Member, Justice David Majanja addressing a workshop

For a long time, it was considered that once Judges and Magistrates joined the bench, they were competent
to handle any matter, its complexity notwithstanding, as long as it was competently argued. This notion was
debunked by the Kriegler Report, which noted:
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Many commonwealth countries, such as Kenya, adhere to the quaint fiction that Judges are
generalists who can grasp any matter, however esoteric, provided it is competently argued. In
the case of electoral disputes, this attitude needs to be re-examined. The principles and practice
have developed exponentially over the last two decades and a substantial body of international
learning has been produced. All of this bears on dispute resolution and ideally requires specialised
judicial attention. Because electoral disputes usually demand rapid resolution, and do not allow
time for extensive legal research by the adjudicating tribunal, familiarity with electoral law and
practice is therefore a highly desirable attribute of such a tribunal.
Training of members of the bench and Judiciary staff, thus, formed a key component of the JWCEP’s agenda.
This was based on the realisation that the handling of election petitions required careful and extensive
preparation. The 2013 General Election would be the first time that the electoral regime, under the current
Constitution, was being tested through dispute resolution. It was, therefore, important for the select bench to
be well-armed for the arduous task.
Since the bench to hear election disputes was not constituted at the time the preparations commenced, JWCEP
made a determined effort to train majority of the Judges and judicial staff to ensure they were prepared to
serve if appointed to election cases by the Honourable Chief Justice. Members of the bench trained included
Court of Appeal Judges, Judges of the High Court, Employment and Labour Relations Court, Environment
and Land Court Judges and Magistrates. Almost all (over 90 per cent) of Judges and Magistrates were trained
on election dispute resolution. Judiciary staff trained included staff in the Supreme Court and Court of Appeal,
Legal Researchers, Law Clerks, Deputy Registrars, Executive Officers and ICT assistants. The trainings were
conducted before the elections. After elections, the Judges and Magistrates assigned to hear cases (the select
bench) were taken through a more detailed colloquium.
2.4.1. Training of Trainers (ToT)
In November 2012, the JWCEP engaged consultants to develop a trainer’s manual to train Magistrates and
Legal Researchers. The manual would be accompanied by a Participants’ Handbook on EDR. Thirty-five
Judges and Magistrates were trained as trainers of trainers from 8th to 11th December 2013. The two manuals
were validated by the TORs at a meeting held from 15th to 17th January, 2013. This group of trainers would
later train Magistrates and Judiciary staff of various cadres, in anticipation of the amendments to the Elections
Act giving the magistracy jurisdiction to hear and determine county election petitions. The ToT strategy for
Magistrates was informed by the need to increase the long-term training capacity within the Judiciary. The
TOT was very helpful as the participants were used as facilitators for the regional training for Magistrates,
Legal Researchers, Law Clerks and Executive Officers. The trainers were engaged on the effective conduct of
adult learning, how to effectively deliver on the training content and how to align the methods of training with
the content. At the conclusion of the TOR training from 8th to 11th December 2012, they joined the training
of the High Court Judges at the same venue from 11th to 14th December 2012 for a practical learning and
observation experience. After the team successfully conducted the training of Magistrates, Legal Researchers
and Law Clerks in January 2013 (see 2.4.3 below), they attended a debrief between 3rd and 5th February 2013
and gave useful feedback on their experiences as trainers in the regional trainings.
2.4.2. Training of Court of Appeal and High Court Judges (2012)
Almost all the High Court and Court of Appeal Judges were trained between 11th and 18th November 2012
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on elections and election petitions management. Due to the similarities between the Kenyan and Ugandan
legal systems and the experience of the Ugandan Judiciary in the handling of election petitions in a devolved
government, the Committee involved Ugandan Judges in the training. Mr. Justice Remmy Kasule of the
Court of Appeal, Uganda, and Mr. Justice Lawrence Gidudu, of the High Court, Uganda, were especially
instrumental in providing international perspectives on electoral disputes resolution during the training
sessions.
The training of Court of Appeal Judges was particularly instrumental owing to the amendments to the
Elections Act in 2012 that provided for appeals to the Court of Appeal and timelines for their determination.
It was, therefore, important that the Court of Appeal Judges be sensitised on what to expect in the dispute
resolution process. Since the Judiciary had taken great effort to assure the public not only of its ability to be
an impartial arbiter in election-related matters, but also of its capacity to do so expeditiously, it was important
to share experiences with the Judges and emphasise the need for expeditious disposal of election petition
appeals.
The process of electoral dispute resolution started with at least 6 decisions having been delivered by different
benches of the Court of Appeal. One of the challenging issues before the Court of Appeal was to determine
the constitutionality of section 76 of the Elections Act, and the time within which petitions should be filed
and whether the Court of Appeal has jurisdiction to hear and determine interlocutory appeals arising from
petitions in the High Court. The decisions of the Court of Appeal have trod on new jurisprudential ground. It
is also noteworthy that the appeals were all heard and determined within the stipulated timelines.
2.4.3. Training of Magistrates, Legal Researchers and Law Clerks
The training of Magistrates, Legal Researchers and law clerks was conducted between 20th and 27th January
2013. Due to the huge number of participants, the trainings were carried out in 5 regions simultaneously, i.e.
Nairobi, Nakuru, Kisumu, Nyeri and Mombasa. The participants were divided into two groups: 20th to 23rd
January 2013 and 24th to 27th January 2013. The participants were: Kisumu 109, Mombasa 43, Nairobi 193,
Nakuru 62 and Nyeri 72.
Participants covered topics such as Normative Foundation and Legal Framework of Elections in Kenya,
Electoral Process and Systems in Kenya Governing the Election Process, Institutions and Actors in the
Electoral Process and Human Rights and Gender and Diversity in Managing Electoral Disputes.
The Committee also facilitated the training of 27 Supreme Court staff on teamwork and etiquette on 8th
February 2013.
2.4.4. Training for Environment and Land Court and Employment and Labour Relations Court Judges
These two courts are specialised courts as established under Article 162 (2) of the Constitution. They are
courts of the status of the High Court that have exclusive jurisdiction in relation to employment and labour
relations and the environment and use and occupation of and title to land.
Although there is controversy as to whether or not the courts have jurisdiction in respect of matters falling
outside the purview of Article 162 (2) of the Constitution and whether they can hear any dispute falling
within the jurisdiction of the High Court, the JWCEP took the position that it was important to train all the
Judges of the two courts to increase the pool of Judges and Magistrates from which the Election Courts could
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be constituted. Joint training for the two courts was held from 17th to 20th January 2013 in Nairobi, with 57
participants in attendance, and with the support of Institute for Law and Environmental Governance (ILEG).
In the event that it was finally resolved that they had no jurisdiction to hear the disputes, they could still be
called upon to relieve the High Court of the increased strain placed on it by the influx of electoral disputes
anticipated after the 2013 elections.
2.4.5. Deputy Registrars’ Training on EDR
The training of this group arose out of the realisation of the important role they play in the electoral disputes
resolution process. Before the electoral courts are appointed, they are tasked with making of administrative
arrangements for the hearing of election petitions in their respective stations. During petitions, they are still
involved in several tasks including custody of election materials and supervision of scrutiny of contested
election materials.
Since the Election Courts could not be designated until the total number of election petitions was determined,
the deputy registrars played an important role in receiving election petitions. In this regard, the JWCEP had
prepared a checklist summarising the entire electoral process and the documents that the registries were to
receive from litigants. The document went a long way in simplifying and creating a smooth process of filing
petitions.
In particular, the deputy registrars advised the JWCEP on the capacity of the various stations to handle
election petitions and this played a key role in designating the Election Courts and expediting the dispensation
of justice for the electoral cycle. Their advice on the space available in the various stations was also crucial to
avoid overburdening some stations and underutilising others which have greater capacity.
During the training (conducted from 13th to 16th March 2013), two key topics were covered: scrutiny of
votes and taxation of costs. The topics were particularly relevant as the scrutiny of votes and taxation of
costs are the responsibility of deputy registrars. The training was timely and relevant to the work of the
registrars owing to the fact that most of the participants had never been engaged in election petitions before.
The key role the deputy registrars would play during the hearing and determination of election petitions was
highlighted. During the electoral dispute resolution process, and in particular where the electoral court orders
the scrutiny of election materials, it is the deputy registrars that are tasked with conducting the exercise with
the supervision of the court. They receive the ballots, conduct the exercise in accordance with the directions
of the Election Court and thereafter prepare a report that aids the court in reaching a decision in respect of the
case where a scrutiny was ordered. The participants were urged to embark on looking for space for storage of
ballots and also for scrutiny and to liaise with the office of the Registrar of the High Court for the exercise.
They were also advised to liaise with the nearest OCS/OCPD during the scrutiny exercise for security and
also to ensure the security of the election materials once brought to the courts.
The training served to prepare the deputy registrars for the process of scrutiny and recount of ballots. This
being one of the reliefs that an Election Court can give, it was important that those tasked with the process
are able to build confidence in the process by carrying it out as required.
2.4.6. Legal Researchers Training
A more specific training for Legal Researchers was conducted on 28th April to 1st May 2013, after the filing
of petitions, to prepare them for their special task ahead. There were 49 participants. The topics included
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Principles of EDR, Overview of election Act (parliamentary and County Election), Petition Rules 2013,
Pre-trial, Interlocutory applications, Hearing and Evidence and the Role of Legal Researchers in the EDR
process, Legal Basis for Scrutiny, Tallying and Recount, Case Summary of Decided Cases for Use by KLR,
Research Methods vs. Methodology, and the Role of Legal Researchers in Stakeholder Engagement and
Registries, among others.
2.4.7. ICT Assistants Training On EDR
The training was particularly significant because it was the first time that the case management system was
going to be used for the monitoring and evaluation (M&E) of cases and management of all petitions. At the
request of JWCEP, the Judiciary brought on board a group of 45 ICT assistants, who were to be deployed
countrywide to assist the Election Courts during the hearing of petitions. The use of the system in the elec
toral dispute resolution process was, therefore, a pilot programme to test the system before it could be rolled
out for use in the wider dispute resolution process.
The unveiling of the case management system was aimed at providing a tool for the JWCEP to monitor the
progress of election petitions. This would in turn enable the JWCEP provide the required support to Election
Courts in the hearing and determination of petitions within the set timelines.
One of the advantages of the proposed system was its capacity to hold scanned documents. What this meant for
the Judiciary was that in the long run, there would be no delay in the hearing of a matter caused by the absence
of a court file. The participants were, therefore, asked to ensure that all pleadings, the daily proceedings,
final copies of the rulings and judgments were uploaded onto the system, which would automatically assign
them case numbers. At the conclusion of the training, the participants were issued with modems and laptops
to assist in their work. The proposed case management system, during the actual process of EDR, however,
did not work as envisaged. The challenges with this system are discussed later in the report in Section 3.3.3.
2.4.8. Executive Officers Training on EDR
The training of Executive Officers was held on 25th and 26th April 2013 at Hotel Cathay, Nakuru. Executive
Officers are in charge of the registries and administrative staff in all the four courts, and participate actively
in scrutiny of votes when the court gives such an order. In the Magistrates’ Courts they additionally assess
the cost on conclusion of cases. In the other superior courts, they work closely with and under the Deputy
Registrars to ensure smooth flow of registry and court operations. The training was prepared by the JWCEP
to brief the Executive Officers on their role regarding the filing of election petitions and the organisation of
election dispute resolution processes. The training was important because the work of the Deputy Registrars
is complemented by that of the Executive Officers, who provide support to the Deputy Registrars in receiving
election petitions and managing the entire dispute resolution process. Where the results of an election are
impugned, the Executive Officers are tasked with carrying out scrutiny, tallying and recount, under the court’s
supervision. In the Magistrates’ Courts, they also conduct assessment of courts. Since, as with the Judicial
Officers, most of the Executive Officers had not been exposed to the new electoral regime, the training was
instrumental in familiarising the officers with the electoral process and expounding their role on the same.
During the training, participants were taken through the legal framework regulating elections in Kenya,
the process to be followed during vote scrutiny, tallying, examination and recount and the election petition
checklist.
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Participants were also trained on the e-based case management system and the principles of Election Dispute
Resolution, Leadership and Integrity, Public and Media Management, among other important topics. The
training gave participants an opportunity to offer their input and recommendations on the strategies that the
Judiciary, on the advice of the JWCEP, had taken to ensure election disputes were efficiently and expeditiously
heard and determined.
The speakers at the training emphasised the need for the Executive Officers to conduct themselves with utmost
integrity, especially during the entire EDR period as the Judiciary would be judged by how it conducted and
resolved the election disputes. It was further agreed that maintaining the Judiciary’s credibility and public
confidence was a collective duty of all the officers and members of staff of the Judiciary. The fact that the
entire country and the world in general were focused on the Judiciary was emphasised during the training.
The training also served as a forum to motivate the officers to play their role in the Judiciary transformation
process. This is because Executive Officers are the face of the Judiciary when petitions are filed. How they
related with the public during this process would, therefore, be instrumental to moulding the public perception
of the Judiciary.
2.4.9. Training of Court of Appeal Staff
In addition to training the Judges of Appeal Court, the Appeal Court staff was also trained at the Maanzoni
Lodge between 14th and 16th August 2013.The staff included the Registrar, Deputy Registrar, Legal Researchers,
Executive Officer, Librarian, Court Clerks and other Judiciary staff. This was primarily conducted to assist
the Court of Appeal Judges in handling election appeals by providing proper administrative support. The
Committee, therefore, considered it important to sensitise staff on the new electoral regime and what their
role would be in the electoral appeal process. The staff was also guided through the principles and standards
of EDR, the legal framework for elections in Kenya, electoral processes and voter operations, and vote
scrutiny and recount as a foundational basis for their role in the electoral dispute resolution process.
2.4.10. JWCEP Secretariat Team Building
As part of its internal capacity building initiatives, the JWCEP Secretariat held a 2-day team building event,
on 16th and 17th February 2013. The programme was facilitated by three resource persons from Working
Smart Company.
JWCEP Retreat and team building in July 2013
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Team building was particularly important for the Secretariat because it comprised a diverse and multicultural
team, some of whose members were seconded from other offices within and outside the Judiciary. The
intense pace of activity that often characterised the working of the Secretariat made it imperative to hold team
building activities to mould the team and sustain its working relationships.
The team building session addressed mechanisms for improving team work, conflict handling, performance
management, workflow and effective delegation. Given the importance of the work of the JWCEP to the
electoral and governance systems of the country, the smooth working of its Secretariat was critical to the
Committee’s performance. The members of the Secretariat emerged from the retreat with an improved
understanding of the importance of team work and synergy.
2.4.11. Technical Retreat of the JWCEP
The Judiciary Working Committee on Election Preparations held its technical retreat between 11th and 14th
July 2013. This was the second technical retreat by the Committee, the first having been held from 10th to 14th
July 2012. Among the participants were Committee members and a selection of Judges and Magistrates. The
purpose of the retreat was to take stock of the work of the Committee in the time it had been operational as
well as chart the way forward for the remaining of its term and for the next Committee.
The facilitators at the retreat, Dr. Monica Kerrets-Makau and Tom Mogeni, are experienced M & E experts
who ably guided the process of assessing the work of the Committee. The retreat provided a forum for
the Committee to receive useful feedback from persons affected by its work. The Committee, thus, gained
an objective perspective on its performance and identified areas where it could be improved. The lessons
provided an important point of reference for the work of the Committee going forward.
Overall, it was the view of the participants that the Committee had achieved a lot even in the face of significant
time and resource constraints. It was agreed that having a standing committee to assist the Judiciary in
dealing with issues that touch on elections was a welcome idea.
2.4.12. Colloquium for Select Bench
The colloquium of the select bench was held at the Great Rift Valley Lodge, Naivasha, on the 22nd and 23rd
April 2013, supported by the Electoral Institute for Sustainable Democracy in Africa (EISA). It was graced
by the Deputy Chief Justice, Lady Justice Kalpana Rawal, Justice Mohammed Ibrahim, who is a Supreme
Court Judge and Chair of the JWCEP and Justice Richard Mwongo, Principal Judge of the High Court. In
their speeches, the three Judges emphasised the importance of proper handling of election petitions by the
Judiciary.
On the training content, participants at the colloquium were taken through the legal framework regulating
elections in Kenya as well as the process to be followed during vote scrutiny, tallying, examination and
recount, and the election petition checklist. The participants also had an opportunity to analyse the Supreme
Court decision on the Presidential Election Petition No. 5 of 2013.
2.4.13. Achievements
The training carried out by the JWCEP was extensive and targeted all pertinent areas and relevant members
and staff of the Judiciary. The achievements and gains made were in turn numerous and noteworthy because
they broke fresh ground. To many stakeholders quoted in the evaluation report, the training was highly
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relevant and addressed a key knowledge and skills gap among the Judges and Magistrates and Judiciary
staff, and achieved many “firsts”. This was the first time the Judiciary conducted training on how to
resolve electoral disputes. The trainings provided Judges and Magistrates and the Judiciary staff with an
opportunity to familiarise themselves with the new laws and regulations. The trainings also provided a form
of ‘orientation’ for Judges and Magistrates and the Judiciary staff on handling election disputes. For most,
it was their first time to handle election disputes. Judges noted that in the past their names were gazetted for
petitions without either notice or training. One was left to his/her own devises on how to manage and handle
the petition. The training provided them with access to relevant laws, references and resource materials
including compendiums of cases. The sessions provided a platform for team and consensus building on
electoral issues and facilitated sharing of experiences and lessons learnt. Local and international Judges
(from Uganda, Ghana and the Philippines) who had handled petitions previously shared their experiences
on a broad range of issues. The training also equipped Judges and Magistrates as well as the Judiciary staff
with relevant skills to manage time effectively, control the schedule of the court, apply the electoral law and
regulations with confidence and focus on substantive issues rather than technicalities.
2.4.14. Challenges
Although the training was widely successful and made long and important strides in a short time, there were
challenges that arose. One of the most significant ones was time. Due to the short time in which the training
had to be completed, some training sessions were fast paced and, therefore, relevant issues were not covered
adequately. Consequently, there is need to improve the curriculum based on an in-depth assessment of training
needs and develop modules that ensure staff are exposed to all aspects of the electoral process – administrative
and legal – for better management of electoral disputes. For instance, the training of administrative staff
focused on their aspects of work with limited exposure to legal aspects. The trainings should be planned to
be conducted over a longer time to ensure comprehensive coverage and more opportunities for participants’
input, which is a critical aspect of adult learning.
2.4.15. Moving Forward
The trainings conducted by the Committee can be sustained in the long run by being adopted by the Judiciary
Training Institute (JTI), which was involved in the Committee’s training activities.
2.5. Monitoring and Evaluation
The third mandate in the JWCEP’s terms of reference required the Committee to develop and design a
system for monitoring and evaluating the management and administration of election-related disputes in
court. This arose out of a realisation that in the past, once petitions were allocated to Judges for hearing and
determination, there was no follow-up on the progress of the case until the judgment was delivered. Having
had discussions with Judges who, had handled election petitions in the past, the Committee realised the need
for constant communication to give Judges and Magistrates a forum to share experiences and access assistance
in addressing the challenges they face while handling petitions. Their limited experience in handling election
disputes, coupled with the fact that respondents often employ every delaying tactic imaginable to stop the
case from progressing, meant that Judges and Magistrates required a constant support system during the
entire period of hearing and determination of petitions. It was also necessary for the Committee to take
statistics and gauge the performance and effectiveness of Election Courts throughout the EDR process.
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2.5.1. Development and Implementation of a Case Management System
The JWCEP focused on establishing an administrative and a case management system to monitor the
management of all petitions for the 2013 elections. The Committee worked in collaboration with the ICT
department to develop a case management system, train ICT assistants on the use of the system and deploy the
trained officers to the courts handling petitions to implement the system. The ICT assistants were dedicated
to the EDR process, so that the ICT Officers at the station would focus on all other cases.
The JWCEP, therefore, with the support of stakeholders and in collaboration with the ICT department,
developed a case management system that was intended to enable members and the Secretariat monitor
the progress of every case filed until it is concluded. The JWCEP also trained officers on the use of the
system and deployed them to the courts handling election petitions to implement the system. The information
generated by the system was intended to assist the Committee liaise with the Election Courts over any delays
in the hearing and determination of petitions and ensure that all matters are concluded within the timelines
set out in the Constitution and the Elections Act.
In addition to the development of the system, the Committee organised a training of registrars, deputy
registrars and Executive Officers on case management and monitoring and evaluation. The training was
organised to empower judicial officers, who were tasked with case management from day-to-day to deal
more efficiently with election petitions and other election related cases. Every cog in the wheel of justice
needed to be oiled for the entire system to run smoothly.
The case management system was also intended to enhance the capacity of the Judiciary to deliver real time
information on reports on progress in the petitions. This would not only enhance efficiency, but also increase
accountability and transparency to the public.
It had been anticipated that the information generated by the system would assist the Committee identify any
hitches in the EDR process and enable it, through its Secretariat, provide the necessary support for a smooth
EDR process. However, the ICT case management system did not work as envisaged. Stakeholders at the
national and court level observed that they hardly interacted with the ICT assistants and that they had no
access to the case management system; poor internet connectivity hindered the use of the system and the ICT
assistants did not have a legal background to enable them capture data effectively. To go over this hurdle, the
JWCEP devised a different reporting tool used by deputy registrars and Executive Officers to report to the
Committee. The data sent using the tool enabled the Committee monitor the petitions on a daily basis.
2.5.2. Achievements
Despite the difficulties in establishing an effective M & E system, there were some notable achievements
in fulfilling this term of reference. Firstly, there was an improved uniformity in addressing similar legal
issues by the Election Courts hearing petitions. The Committee played a key role in ensuring this uniformity
by sharing judgments and other relevant information among Election Courts. The Committee succeeded
in accessing the judgments in real time and sharing them across the courts electronically. Secondly, since
the envisaged case management system did not work as envisioned, the JWCEP secretariat developed a
synopsis with details, which was sent to Kenya National Council for Law Reporting. The Kenya Law gave it
a specific web link. The Secretariat then provided rulings and judgements in soft copy immediately they were
delivered, post real timing posting by Kenya Law . As a result, the advocates, the Election Courts, parties to
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the suit and the general public were able to follow progress of all the petitions reliably.
The data received was well utilised to make decisions and was disseminated to Judges and Magistrates
as well as the Judiciary to support decision-making. In addition, effectiveness of the monitoring included
supporting rapid responses by the Judiciary to issues such as handling of ballot boxes, notably ensuring
security and storage space.
Improving the transparency of the Judiciary was another achievement. Through monitoring, the Committee
collected data on the progress made in handling petitions, which was disseminated to the public through
mainstream media and also through the Judiciary press briefings. This demonstrates the value added by the
Committee’s monitoring role. The monitoring system established to mitigate the weaknesses of the case
management system was innovative and met the purpose of tracking progress of the petitions and supporting
timely decision-making. The Committee kept a schedule of all cases and called court stations immediately
after the hearing to collect information on progress made, record emerging issues and seek answers on the next
steps. This direct real-time communication provided an opportunity for the courts to also receive feedback
from the Committee. This innovation provides lessons for the Judiciary on how effective communication –
both reporting and feedback processes – can enhance case management.
2.5.3. Challenges
Despite the achievements, the Committee encountered several challenges in the discharge of its terms of
reference on M&E.
1. The E-Based Case Management System (CMS)
The ICT assistants deployed to manage the e-based case management system on election petitions lacked
requisite legal knowledge; it was, therefore, a challenge for them to update the proceedings as they
confused legal terms and procedures. Some ICT assistants did not update the proceedings of petitions
in their stations on time and hence the JWCEP secretariat could not depend solely on the information
in the case management system as was originally intended. Moreover, the case management system
was not accessible to the Committee members and the staff of the Secretariat. However, the M&E
coordinator had limited access. As a result, the Committee had to follow-up with, Deputy Registrars
or Executive Officers in the various stations, handling election petitions, to collect data which was
otherwise supposed to be available on the case management system. Some stations such as Garissa
and Wajir were affected due to lack of Internet arising from poor connectivity. Therefore, it was almost
impossible for the ICT assistants at those stations to update the case management system with pro
ceedings of petitions.
2. Lack of Internal M & E Expert
M & E is, arguably, one of the most important terms of reference of the Committee. All the preparatory
work done by the Committee in training Judges and Magistrates and the Judiciary staff as well as the
legal and administrative arrangements would only be considered effective if they resulted in effective
and speedy EDR.
In addition to the failure of the CMS, it was difficult to get an M & E expert with requisite legal
experience or knowledge. This was a major challenge for the JWCEP secretariat as M & E is an on-
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going process. However, despite this challenge, the Secretariat worked hard to come up with a number
of M & E tools, which have worked well so far. To address this challenge, it is imperative that the next
Committee on election preparations source for an M & E consultant right from the commencement of
its work and that the Judiciary improves its internal M & E capacity for similar activities in future.
3. Inadequate Funds
The JWCEP had come up with an M & E work plan and budget. In the plan, the Committee members,
with the help of the Secretariat, were to go round all the court stations handling election petitions
conducting interviews, focus group discussions and administering questionnaires. This was to be done
on a monthly basis by at least two committee members and some members of the JWCEP secretariat at
any particular time. The exercise would be for the purposes of collecting information on the disposal of
election petitions, identifying challenges encountered and coming up with solutions. The information
collected would then act as a yardstick for measuring the Committee’s work and deciphering challenges
and successes of various administrative and legal approaches taken. This would also form part of the
lessons learnt and be the basis for coming up with recommendations for future committees. However,
as well thought out as the work plan on M & E was, the JWCEP lacked funds for the exercise. Though
it would still be applied towards the end of the Committee’s work, it would have been more effective
to embark on the M & E plan during the 6 months period within which election petitions were heard
and determined.
4. Election Petitions Update Table
The JWCEP Legal Researchers came up with the election petitions update table to supplement the
e-based case management system. However, as much as the update table was meant to supplement
the CMS, it became the only reliable source of information on the progress of election petitions. The
JWCEP Secretariat also gathered all the rulings delivered each week and forwarded them to the select
bench and Legal Researchers. Due to the failure of the CMS, the updating of the tables was challenging,
so the Secretariat resorted to making calls to stations and writing emails for updates from contact
persons who were often not available due to their busy schedules. This resulted in delays in getting
up to date information. Further, Legal Researchers had to verify information by ICT assistants, which
made the exercise overwhelming considering the fact that each legal researcher was following up on up
to 38 petitions. Due to the constant updating of the information from the JWCEP and the Directorate of
Public Affairs and Communication (DPAC), the information to the public through the media was fairly
accurate.
2.5.4. Moving Forward
This is perhaps the aspect of the Committee’s work, which faces difficulties in sustainability, given that
the monitoring system adopted by the Committee was labour intensive and perhaps suited for short-term
projects. The case management system was not integrated to the Judiciary’s system and was implemented
with limited reference to other sections of the Judiciary. Moving forward, there is need to have a working
case management system. Conversations have begun with the ICT Directorate to ensure user needs are fully
understood by the provider. An ICT-EDR work plan will be developed by the ICT Directorate in collaboration
with the Committee that will comprise of equipment, systems and processes. It is hoped that a user-friendly
and reliable tool will be developed.
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2.6. Stakeholder Engagement
The fourth term of reference of the Committee was to liaise and coordinate with stakeholders to ensure
efficient, effective and timely resolution of election related disputes. The engagement involved working with
a number of organisations that continue to add value to the JWCEP and covers various activities within the
mandate of the JWCEP.
Engagement with stakeholders not only provided an avenue for public participation, in accordance with the
dictates of the Constitution, but also proved vital to the success of the Committee’s work. The engagement
helped support the committee with requisite technical and financial resources to effectively carry out its
mandate. Other areas where stakeholders supported the Committee in included training, monitoring and
evaluation, budgetary preparation and report writing.
The Committee’s engagement took various forms, covering the entire spectrum of activities falling within
its mandate. The JWCEP identified various opportunities for liaising with stakeholders and coordinated
stakeholder participation in key activities including development of petition rules, amendments to the
Elections Act, public engagement and training among others. It also represented the Judiciary in key activities
of other institutions and contributed significantly to the electoral process. The expertise and capacity of the
various stakeholders, both local and international, proved invaluable to the work of the Committee and to
the effective delivery on the terms of reference. Stakeholder engagement enabled the Committee share the
preparations that the Judiciary was putting in place to discharge its mandate on EDR.
2.6.1. Interfacing with State Organs and Institutions
The JWCEP recognised the need for collaboration with the principal agencies in charge of investigating and
prosecuting election offences. The DPP, IEBC, National Police Service and the Judiciary are all independent
Constitutional institutions, but their functions are interdependent. As such, the competence of one institution
directly affects the others and the entire justice system. Weaknesses in any the institutions, on the other hand,

JWCEP Multi-Stakeholder Forum for State Actors on Electoral Reforms
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negatively impacts on the public perception of justice delivery across the system. The ability of the DPP, IEBC
and National Police Service to undertake effective investigations and competently prosecute perpetrators of
electoral offences, directly influences the ability of the Judiciary to effectively handle disputes. Moreover, the
field of prosecution was formerly the preserve of the Police and the DPP, but the power is now shared with
the IEBC. This new mandate of the IEBC requires collaboration among all stakeholders to effectively and
constructively undertake discharge of their mandates.
With this in mind, an early step of engaging stakeholders was made in June 29, 2012 with the convening of a
stakeholders’ forum. The Committee held a forum with representatives of the office of the DPP, Kenya Law
Reform Commission, the Political Parties Disputes Tribunal and the IEBC to have a harmonised approach
to electoral disputes resolution. This was immediately followed up by a technical retreat in July 2012 in
Naivasha with key stakeholders to deliberate on the legal framework for elections dispute resolutions under
the Constitution of Kenya, 2010, and the mechanism for discharging the Judiciary’s mandate. The retreat
drew participants from IEBC, PPDT, civil society and experts in the subject. The two initial activities laid the
foundation for stakeholder engagement throughout the life of the JWCEP.
1) The IEBC
The IEBC is tasked with, among other things, the conduct of elections to any elective body established
under the Constitution, and any other elections as prescribed under an Act of Parliament. In addition, it is
charged with the settlement of electoral disputes, including those relating to or arising from nominations,
but excluding election petitions and disputes subsequent to the declaration of election results. Moreover,
the IEBC is charged with the development of the code of conduct for candidates and parties contesting
elections and enforcing the same.
Engaging with the IEBC, therefore, is essential for the operations of the Judiciary in EDR processes.
Consequently, the JWCEP prioritised engagements with the IEBC as well as participating in their technical
meetings. The JWCEP engaged with the IEBC during the election preparations stage to ensure optimal
utilisation and effectiveness of administrative dispute resolution mechanisms and reduce litigiousness
during the electoral process. Through this participation, the Judiciary provided input into the rules and
procedures for IEBC. Key input of the Judiciary included the challenges of overlapping jurisdictions
between the Judiciary, IEBC, PPDT and the Registrar of Political Parties, focusing on harmonisation of
rules and procedures, and the establishment of mechanisms of appeal.
2)

Political Parties Disputes Tribunal (PPDT)

The Committee engaged with the PPDT on how to enhance
PPDT’s capacity, to efficiently and effectively, adjudicate on
political parties’ disputes as a mechanism to reduce the number
of disputes handled by the courts. The Committee provided
input into the development of the rules and procedures for the
PPDT, reflection on jurisprudence emerging from the courts on
political parties’ disputes and appeals from PPDT to the courts.
The outcome of the engagement formed part of the training PPDT Chair Kyalo Mbobu speaks at an
materials for the Judges and Magistrates on election disputes IDLO-supported JWCEP stakeholders
forum
resolution to ensure they understood the tribunal’s mandate.
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3) National Council on Administration of Justice (NCAJ)
The NCAJ is a statutory council comprising of all stakeholders in the justice chain. It meets regularly
to consult on and discuss matters that impact on the administration of justice. The JWCEP attended a
meeting of the NCAJ on 29th January 2013, specifically called by the Chief Justice to discuss the state of
preparedness of all institutions in handling elections and election disputes, and engagement with other
institutions in the justice chain on their preparedness.
4) National Council for Law Reporting (NCLR)
The Judiciary was keen on creating comprehensive jurisprudence on elections under the new electoral
regime. Due to the complexity of the first elections under the new electoral regime, the decisions of the
Judges and Magistrates presiding over the first set of disputes under the new regime were particularly
important as legal precedents. Access to the decisions would not be easy without the partnership of
the NCLR. The NCLR created a special segment in its website for rulings and judgments delivered on
various election petitions and appeals.1* The ease of access of the decisions enabled legal practitioners
monitor the jurisprudence arising from the courts. The decisions were also used by other Judges and
Magistrates in the select bench. This went a long way in promoting consistency in judicial decisions
during the electoral cycle. Engagement with the NCLR involved the use of the council’s website as a
resource for legislation and case law on elections, and posting the petition rules on the website as a way
of disseminating them to the public. The NCLR also supplied case law materials to Legal Researchers
and the Election Courts to facilitate the adjudication of petitions and the drafting of judgments.
5) Registrar of Political Parties
The JWCEP also, in conjunction with the RPP, National Democratic Institute (NDI) and IEBC, organised
a forum with political parties on 10th January 2013, with the aim of engaging them on the Supreme Court
(Presidential Election Petition) Rules. In addition, the draft rules were published in national newspapers
on 11th January 2013. The office of the Registrar of Political Parties has been a key player in various
meetings organised by the JWCEP for engagement with government stakeholders, between February and
July 2015 on electoral reform agenda.

Registrar of Political Parties Lucy Ndungu confers with two civil society leaders during JWCEP civil
society forum on EDR
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6) Inter-Agency Committee (IAC) on Prosecution of Electoral Offences
The IEBC is tasked with the conduct of elections, settlement of some aspect of electoral disputes,
development of the code of conduct for candidates and parties contesting the elections and enforcing
the same as well as prosecution of election offences. The ability of the DPP, IEBC and National Police
Service to undertake effective investigations and competently prosecute perpetrators of electoral offences
directly influences the ability of the Judiciary to effectively handle disputes. The new mandate of the
IEBC to prosecute election offences required forging of partnerships with associated stakeholders to
effectively and constructively undertake their mandates.
Since September 2012, the JWCEP has been engaged in the Inter-Agency Committee (IAC) comprising
the DPP, IEBC, National Police Service and the JWCEP. Terms of reference were developed for the InterAgency Committee, and the objectives were to ensure compliance and coordination on issues concerning
the investigation and prosecution of electoral offences, consolidation of best practices in implementing
the mandate of the investigation and prosecution; identification and collation of recent legislation on
investigation and prosecution, research and identification of likely offences, development of standard
charge sheets and building of capacity of investigators and prosecutors across the organisations.
The JWCEP also attended an inter-agency retreat to develop election offences documentation between
16th and 19th October 2012. At the forum, the Committee participated in discussions on the legal
framework for free and fair elections, the particulars of investigations and charges, including statement
recording, case file compilation, witness protection, drafting of charges and trial advocacy. The JWCEP
made a presentation at that meeting on the preparation activities it had undertaken in readying Judiciary
for elections.
The JWCEP also attended an inter-agency working retreat to develop a Handbook on investigation and
prosecution of electoral offences, between 6th and 7th December 2012 at the Elementaita Country Lodge.
7) Engagement with Political Parties
Political parties are a key stakeholder in the EDR process. Given the role of the Judiciary as a stakeholder,
engagement with political parties was limited to three occasions. The first was in conjunction with
the IEBC, RPP and NDI, at a forum jointly organised with political parties on 10th January 2013, to
engage them on the Supreme Court (Presidential Election Petition) Rules. Secondly, on 22nd February
2013, Hon. Justice Maraga, the JWCEP Vice-chair, attended a forum for gubernatorial candidates at the
Great Rift Valley Lodge organised by the Transitional Authority (TA) to appraise the candidates on the
steps the Judiciary had taken to prepare for elections. Lastly, in March 2015, a debrief session was held
with political parties to collate feedback on the 2013 election petitions so as to inform the Judiciary’s
preparedness for the next elections.
2.6.2. Engagement with Local and International Organisations
Along with engaging state institutions, the JWCEP also established partnerships with various national
and international NGOs, CSOs, development partners and other relevant organisations to enhance the
work of the committee. The JWCEP engaged with the following organisations to fulfil its mandate: the
Law Society of Kenya (LSK), International Development Law Organisation (IDLO), Electoral Institute for
Sustainable Democracy in Africa (EISA), International Commission for Jurists-Kenya (ICJ-Kenya), German
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Development Corporation (GIZ), Carter Centre, Institute for Law and Environmental Governance (ILEG),
Ford Foundation, EU Pre-election Observers and the International Foundation of Electoral Systems (IFES).

A JWCEP meeting with a section of civil society leaders

1) The Law Society of Kenya
The LSK participated in the development and validation of petition rules, which it circulated to all
advocates for comments and awareness through its mailing list. The Committee also liaised with the
LSK to organise five Continuous Legal Education (CLE) events focused on the elections and ensured
selected Judges of the Court of Appeal and High Court made presentations during the forums.
Engagement with the LSK was important to familiarise the advocates with the petition rules well in
advance of the EDR process and secure their buy-in. It was hoped that the engagement would in turn
minimise delay tactics employed by advocates during hearing of election petitions.
2) International Development Law Organisation (IDLO)
The IDLO, with the financial assistance of USAID and Danida, has been supporting the Kenyan
Judiciary in the implementation of the Constitution and particularly the Judiciary Transformation
Framework.
The organisation was critical in providing continuous technical assistance to the JWCEP through
hiring of Legal Researchers and interns. The researchers and interns manned the Secretariat and were
responsible for not only providing research and administrative support to the Committee, but also
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monitoring the progress of election petitions throughout the country.
The IDLO played a key role in bringing development partners together by facilitating donor meetings
on the JWCEP’s behalf. The roundtables with donors highlighted JWCEP’s preparation activities and
the resource gaps that existed with the aim of enlisting more donor support. The IDLO also helped in
coordinating the support by various development partners through developing of a resource matrix,
which freed up the Secretariat to focus on the technical aspects of the dispute resolution process.
The JWCEP is grateful for the IDLO’s support in availing experts to assist in drawing up of the
JWCEP-EDR budget, legal draftsmen to assist in developing the Elections (Parliamentary and County
Elections) Petition Rules, 2013 and other experts to assist in the development and publication of
various JWCEP reports particularly the JWCEP Pre-Election and Post-Election Reports as well as
this Final Report. The IDLO has also played a key role in bringing development partners together
by facilitating donor meetings on our behalf. Roundtables with donors helped bring out preparation
activities and resource gaps with the aim of enlisting their support. One crucial area was in budgeting
for the activities of the Committee. IDLO also assisted JWCEP in undertaking an assessment of its
performance which culminated in a JWCEP assessment report which was presented to the Chief
Justice in December 2014. This being the first time such a committee had been constituted since
independence, the assessment aided the JWCEP in gauging its performance and provided useful
lessons for subsequent electoral cycles.
The IDLO also facilitated the team-building retreats of the Committee’s secretariat and participated in
other trainings conducted by the Committee.
In addition, it facilitated the publication of the Committee’s reports throughout the EDR process as well
as supporting a number of stakeholder engagements with the Judiciary, civil society and government
stakeholders, between January and July 2015, to discuss proposals on legal reform ahead of the next
General Election, which remains an on-going conversation.

Representatives from various Development Partner Agencies at a JWCEP forum
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3) Electoral Institute for Sustainable Democracy in Africa (EISA)
In January 2013, the EISA in collaboration with the IEBC, JWCEP and Kenyatta University, organised
a symposium on election run-offs. The EISA also contributed to the development of the Elections
(Parliamentary and County Elections) Petition Rules, 2013. It also took part in the validation meetings
on the rules and their comments were instrumental in arriving at a final draft.
As a partner, the EISA supported trainings, workshops and other related activities carried out by the
JWCEP. Since March 2013, the organisation was involved in the technical retreat of the Committee,
training of the Court of Appeal Judges and staff, colloquium of the select bench and the training of
the deputy registrars. In all the cases, the EISA met the fees for the conference and accommodation,
remunerated all local and international resource persons and shared publications with participants
among other things to ensure the trainings were successful.
The EISA also took part in the media roundtable organised by the ICJ-Kenya at which it gave the
perspective of the stakeholders on the state of preparedness of the Judiciary. It pointed out areas where
they felt the Judiciary should do more to prepare for elections. At the conclusion of the petitions, EISA
facilitated debrief sessions for the Magistrates and Judges who handled petitions in all the four courts
– between September to October 2014, for High Court Judges and Magistrates, and in December 2014
for the Judges of the Supreme Court and the Court of Appeal. Further, it facilitated a debrief session
on 24th April 2015 with the political parties for feedback to the JWCEP on the 2013 election petitions
and suggestions for law reform.
4) International Commission for Jurists-Kenya (ICJ-Kenya)
The support of ICJ-Kenya for the work of the JWCEP began at its inception in mid-2012. The
support has been resolute throughout the life of the JWCEP. A meeting facilitated on 20th July 2012
between the JWCEP and Ugandan Judges provided valuable insight into how Uganda had put into
place administrative arrangements to ensure the completion of petitions within 6 months. The one-day
meeting was with Justice Remmy Kasule of the Court of Appeal in Uganda, Justices Musoke Kibuuka
and Lawrence Gidudu, both of the High Court Uganda, and selected members of the Kenyan Bar.
The Committee learned valuable lessons that helped it put in place measures that led to the successful
handling of 2013 election petitions within 6 months.
The ICJ-Kenya, with funding from the French Embassy, played a key role in the development of the
Elections (Parliamentary and County Elections) Petition Rules, 2013 by facilitating several validation
workshops on the same. It was at these forums that comments on the rules were received and taken
into account in arriving at the final draft. Furthermore, ICJ-Kenya was instrumental in the training
programmes of the Judiciary. The organisation not only attended the trainings, but also assisted the
JWCEP in getting resource persons to facilitate certain sessions at the trainings, in particular, the
Ugandan Judges. The ICJ-Kenya Case Digest on Election Petitions filed following the 2007 elections
proved to be a useful and invaluable resource in training of Judges and Magistrates and acted as a
tool of reference for the select bench that handled the cases. The lessons learnt from handling past
cases ensured previous mistakes were not repeated during the 2013 electoral cycle. In addition, ICJ-
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Kenya invited the Committee members to the Annual Jurists’ Conference from 14th to-18th August,
2012 on the theme, “Preparing for Elections in a Transitional Society: Kenya’s Preparedness for
the Elections”, where topics such as run-offs, multiplicity of electoral laws, new regulations, among
others were discussed.
5) German Development Corporation (GIZ)
The GIZ began their partnership with the JWCEP in December 2012. It facilitated not only training of a
pool of trainers on EDR, but also the development of a facilitator’s manual and participant’s handbook
for the training of Magistrates and Legal Researchers. It engaged the consultants who worked on the
content, hosted the validation meeting of the manual and facilitated the printing of the same. The
consultants were Helena Kithinji, Muthoni Kamuru and Enosh Bolo.
The GIZ also hosted a debriefing session with the trainers. The session offered a forum for the sharing
of experiences on the trainings as well as giving suggestions on how the manual could be improved
before printing the final version. The forum was also useful to the JWCEP because it enabled the
Committee receive feedback on how to make the dispute resolution process more effective.
The GIZ also supported the training of ICT personnel on the case management system and provided
47 laptops and modems to the Judiciary for use in the 47 counties for case management. It further
engaged consultants to train the trainers for the Magistrates and Legal Researchers’ trainings carried
out regionally. In addition, in conjunction with the JWCEP and the Law Society of Kenya, the GIZ
supported the publication of the “Handbook on Election Disputes in Kenya Context, Legal Framework,
Institutions and Jurisprudence”. The publication by various authors and scholars on EDR is useful on
various aspects of the electoral process, and was unveiled by the Hon. Chief Justice on 29th November
2013.
6) Engagement with Pre-Election and Election Observer Mission Groups
The JWCEP engaged with two key groups, the EU Pre-Election Expert Mission and the Carter Centre
Election Observer Mission.
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Election experts at a meeting with JWCEP on 30th January 2013

The EU Pre-Election Expert Mission’s team leader, Ralph-Michael Peters, held a meeting with the
JWCEP on 19th December 2012 and 30th January 2013. The mission focused on the VR process, election
preparations, political landscape and legal framework of the elections. The mission was impressed
with the preparations that the JWCEP had put in place in anticipation of the election petitions.
Similarly, the Committee engaged with representatives from the Carter Centre before and after
elections. After elections, the Committee held a post-mortem meeting with representatives from the
centre on 26th June 2014 before they released their election observation mission report. The centre
was founded as an NGO in 1982 and has had operations in Kenya for many years as a launching
station for work in Somalia. The centre has had international election observation missions in respect
of 94 elections in over 37 countries over its lifetime. For the 2013 elections, they were invited and
accredited by the IEBC as observers. Their focus has been on countries that have had civil war or are
going through a major constitutional changes such as Kenya. They, however, assess elections based
on a country’s own obligations, which are particularly relevant since international legal commitments
are part of the Kenyan legal framework. To remain accountable, the centre assesses elections against
a framework that the country has already established rather than what has been imposed from abroad.
In relation to the 2013 elections, the team reported that their view was largely consistent with that
expressed by the national and international observers and national commentary. The centre was,
largely, impressed with the legal framework for the conduct of elections as well as the procedural
preparations. It was their finding that the established legal and institutional mechanisms were pursued
as a whole. Overall, the centre was impressed with the work of the Committee and the institutional
reforms.
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7) Ford Foundation and ILEG
The Ford Foundation began its partnership with the JWCEP after attending one of JWCEP’s donor
roundtable meetings where a presentation on the Committee’s work and future needs was made. In
this regard, the Ford Foundation, through Institute for Law and Environmental Governance (ILEG),
facilitated the training of Land and Environment and Industrial Court Judges between 17th and 20th
January 2012.
8) International Foundation of Electoral Systems (IFES)
The JWCEP’s partnership with IFES was instrumental in assisting the Committee achieve its mandate.
In relation to training, the IFES partnered with the JWCEP in many ways, including facilitating
international resource persons from the Philippines, notably Prof. George Carmona and Dr. Luie Guia,
take part in trainings. It also helped publish programmes for the trainings. The IFES also provided
material from their library for participants at the trainings.
The organisation also facilitated the publication of the interim report on the work of the JWCEP in
September 2012, released 120 days after the Committee was unveiled. In addition, IFES took part in
the validation of the draft Elections (Parliamentary and County Elections) Petition Rules, 2013, as
well as that of the Supreme Court (Presidential Election Petition) Rules 2013.
9) Engagement with the National Democratic Institute (NDI)
The JWCEP, in conjunction with the IEBC, RPP and NDI, organised a forum with political parties
with the aim of engaging with them on the Supreme Court (Presidential Election Petition) Rules.
This was to validate the rules and foster engagement ahead of the elections and possible presidential
election petition.
2.6.3. Achievements
In the evaluation report, stakeholders observed that in the past, they would only engage the Judiciary through
the office of the Chief Justice, which sometimes was not responsive. However, the setting up of the Committee
enabled the Judiciary engage with stakeholders without compromising its independence. The engagement
also improved transparency of the Judiciary. The involvement of stakeholders in the development of the legal
and regulatory arrangements for the petitions as well as in key events and trainings promoted the Judiciary’s
transparency. It made it possible for stakeholders to provide input into the preparations for election dispute
resolution. There was also improved stakeholder confidence in the Judiciary’s preparedness to handle
election disputes as a result of the JWCEP efforts. Stakeholder engagement in the EDR process also helped
the Judiciary to meet a key governance principle in the Constitution, that of public participation.
The Committee organised events where the Judiciary shared information with stakeholders on its preparedness.
This promoted understanding of jurisdiction of the alternative dispute mechanisms such as IEBC Tribunal
and the Political Parties Dispute Tribunal. The Committee engaged with the two institutions to clarify their
jurisdiction in handling electoral disputes and also participated in developing rules for the PPDT.
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2.6.4. Challenges
This mandate at first was daunting to the Committee because the Judiciary is always required to appear
non-partisan, a demand that has never been greater than in the wake of the 2007 post-election violence. The
Committee, therefore, had to grapple with how to balance active engagement with stakeholders to increase
confidence in the Judiciary as an impartial arbiter of election disputes without losing the public’s perception
of non-partisanship, which was essential to building public confidence.
To resolve this quandary, the Committee sought to actively engage with various stakeholders, public bodies
and independent observers in the pre-election period. Thereafter, the Committee gradually retreated from
stakeholders to preserve its independence and take up its constitutional mandate in EDR.
A further challenge emerged with donor funding consolidation due to the need to have stakeholder engagement
with budgets that were non-existent. The Committee thanks all the stakeholders, who participated through
various funding initiatives to ensure the meetings took place.
The other challenge related to overlapping jurisdiction in EDR, especially as relates to the mandate of party’s
internal dispute mechanisms, the mandate of PPDT and the IEBC Dispute Resolution Committee. These had
the effect of clogging the court system and creating uncertainty in jurisdiction.
2.6.5. Moving Forward
The Committee provided a platform for the Judiciary to engage other stakeholders. An avenue for Judiciarywide engagement with stakeholders on a variety of issues, not just elections, is needed to sustain the work of
the Committee. Without such a platform, the stakeholder engagement may not be sustained beyond the life
of the Committee.

2.7. Engagement with the Public
The last mandate as outlined in the JWCEP’s final term of reference was aimed at advising the Judiciary on
the information to be developed and disseminated to the public on the avenues open to it to pursue electoral
disputes and approaches employed.
Prior to the conduct of the March 2013 General Election, engagement with the public was especially
important because the violence that followed the 2007 General Election was largely attributed to the lack of
public confidence in existing dispute resolution mechanisms, the Judiciary in particular. The need to raise
public confidence in the ability of the Judiciary to resolve any disputes that would arise informed the public
engagement agenda. There is also a strong recognition that the public is the main consumer of judicial
services. Indeed, the Constitution makes it clear that judicial authority is derived from the people of Kenya
and vests in, and shall be exercised by the courts and tribunals established by or under the Constitution 2010.
It is, therefore, important that the public is in touch with the work not just of the JWCEP and the Judiciary,
but of all dispute resolution mechanisms.
Therefore, prior to the elections, the Judiciary actively participated in public forums and explained to the
public the various dispute resolution avenues in the current electoral regime. In particular, the JWCEP
emphasised the preparation activities of the Judiciary for the electoral dispute resolution process to increase
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public confidence in the workings of the transformed Judiciary. Engagement with the public was done mainly
through the media and using various public fora such as interviews in various TV shows, as well as English,
Kiswahili and vernacular radio stations. Various Judges, registrars and Magistrates, including the Chief
Justice, addressed press conferences and public events where they reiterated Judiciary’s preparedness to
resolve election disputes on time.
JWCEP in a public engagement
with the Hindu Council

On 24th September 2012, the JWCEP hosted a breakfast meeting for news editors convened by the Chief
Justice. The media was important to the work of the Committee particularly in raising public awareness on
the preparation activities of the Judiciary to handle election disputes. The JWCEP participated in a media
roundtable conference on 2nd November 2012 on the Judiciary’s preparedness to handle electoral disputes.
The roundtable, hosted by ICJ-Kenya and Inter-News Agency, aimed at providing an update to regional and
vernacular radio stations on the work of the JWCEP in preparing the country for EDR. It gave the media
an opportunity to raise specific questions on Judiciary preparation activities. The media remained a useful
ally in public engagement, especially in light of the limited opportunities Judges and Magistrates have to
regularly engage with the public on their work. Media houses were also facilitated to cover proceedings in
court throughout the EDR process.
In addition, the JWCEP has continued to engage actively with the public. On 29th January 2013, Justice
David Majanja was the main speaker at a public lecture organised by the Riara Law School on elections. The
talk, titled ‘Election Preparedness: Judging the March 4 General Election’ was well received by the faculty
and members of the public present.
Another public engagement was participation by the JWCEP at a forum organised by the Hindu Council of
Kenya on February 27th 2013 at the Visa Oshwal Auditorium in Westlands, Nairobi. The Hindu community
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was keen to learn about the preparedness of the Judiciary ahead of the General Election. The community
gave useful insights and shared some practices from the Indian Judiciary. They cited, for example, existence
of night courts in India for the poor who cannot access the courts during the day and which, they said, had
served to improve access to justice. This was proposed as one of the innovative lessons Kenya could borrow
from India.
The JWCEP also participated in the Vuka Tuvuke Initiative, geared towards promoting a peaceful and united
Kenya leading up to the March 4, 2013 General Election and beyond. It was built upon the success of the
2007 Vijana Tungatuke initiative, with a vision to providing opportunities for Kenyans to exercise their civic
duty, beginning with the registration process. The initiative, which relied on art and entertainment to draw
crowds to the registration venues, continued over the 30-day registration period – from 19th November to
18th December 2012 – in all the major towns across the country. The JWCEP participated in a forum held
for the youth on 18th December 2012 at Uhuru Park, Nairobi, and discussed with the participants the state
of preparedness of the Judiciary to handle election disputes, election petitions and election related offences.
Public participation is rendered illusory where the public lacks the requisite information to facilitate effective
participation. The Committee, therefore, sought to avail information on EDR to everyone in a language
that was easily understood. Towards this end, the Committee prepared and published, through the office of
the Chief Registrar, a pamphlet on frequently-asked questions concerning electoral dispute resolution. The
pamphlet simplified electoral law and the procedures for EDR to empower ordinary citizens to file claims or
engage with the procedures as and when an electoral dispute arose. The questions were also published in two
national newspapers just before the elections to ensure wider circulation.
In the wake of the elections, the JWCEP published several press releases on the number of cases filed to
challenge the validity of the elections and the electoral posts to which they related. Thereafter, the JWCEP
published, in national newspapers with wide circulation and on Judiciary’s website, information on the
Judges and Magistrates who had been selected by the Chief Justice to handle the petitions and the court
stations where the cases would be heard. This was done with the aim of promoting access to justice and
transparency in the EDR process.
The JWCEP also facilitated weekly updates to media houses, through DPAC, of the number of cases filed
according to the electoral seat that they related to, those dismissed or heard to completion and the number
pending determination until the last dispute was resolved. The updates were also posted on the Judiciary
website.
Members of the JWCEP also took part in the preparation of a documentary on the elections, prepared by
the DPAC. The documentary focused on the role of the Judiciary in the electoral process, the challenges
faced and lessons learnt for future electoral processes. The production of the documentary was part of the
continuous efforts by the JWCEP to keep the public informed on its work and welcome public participation
on how the EDR process can be improved. In conjunction with DPAC, the JWCEP continued to prepare and
publish frequent press releases to keep the public informed on the progress of the 188 petitions filed after the
2013 General Election.
2.7.1. Achievements
The achievements of the JWCEP in fulfilling this term of reference were two-fold. Firstly, the transparency of
the Judiciary to the public was greatly enhanced. The Committee promoted the transparency of the Judiciary
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to the public by advising on avenues for information dissemination. For instance, the Committee published
in the mainstream media progress reports on the preparedness of the Judiciary to handle elections and the
hearing of the petitions.
Secondly, the efforts increased public and potential petitioners’ confidence in the Judiciary. Through regular
updates on the Judiciary’s preparedness to handle election petitions, the political parties and other potential
litigants gained confidence that the institution was committed to expeditious delivery of justice.
2.7.2. Challenges
The only significant challenge that the JWCEP faced early on in achieving this term of reference was low
public confidence and trust people had in the Judiciary after the 2007 polls and consequent post-election
violence. Overcoming the challenge was addressed broadly as part of implementation of the Judicial
Transformation Framework. The new Constitution promulgated in 2010 gave constitutional provisions for
a people-oriented approach to public service. This, along with the strengthening of judicial independence,
facilitated the Judiciary’s quest in becoming an institution that worked primarily for the citizenry. It is
important to emphasise that the Judiciary is not tasked with voter education, and cannot engage fully in civic
education since it needs to retain its position as an independent arbiter.
2.7.3. Moving Forward
The Committee worked with the communication department of the Judiciary to provide information to the
public through the media and other public events. Sustainability of this engagement needs a clear Judiciarywide communication plan. Without such a plan, the transparency and public confidence gained through the
Committee may also not outlive the committee.
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A JWCEP Consultative forum with EDR advocates

JWCEP Secretariat staff with some JWCEP Committee Members and development partners
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Supreme Court Judges

JWCEP Chair Justice Ibrahim Mohammed and Justice David Majanja at a public engagement forum
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SECTION III: OVERALL CHALLENGES AND LESSONS LEARNT
In each of the terms of reference given to the JWCEP, discussed in detail above, there were specific
challenges identified. However, there were also some crosscutting challenges that needed to be overcome
for the realisation of the mandate as a whole. The challenges emerged through the course of the JWCEP’s
pre-election preparation and the actual period of EDR after the 2013 polls. The challenges and other issues
that emerged were predominantly identified through periodic JWCEP activity reports, an external evaluation
report of the JWCEP and post-election stakeholder meetings and workshops.
3.1. Activity Reports
The JWCEP published three activity reports; a 120 Day Report, published in September 2012, a Pre-Election
Report, published in February 2013, and a Post-Election Report, published in September 2013. All three
greatly enhanced the transparency of the JWCEP and the Judiciary as a whole and aided the process of
internal M & E. The activity reports also helped in the identification of challenges and issues that emerged
during the period preceding the publication of each respective report.
3.2. Evaluation Report
The evaluation report was published in May 2014. It sought to comprehensively assess the performance of the
Committee and the Judiciary in the management of the EDR. The evaluation was conducted by Tom Mogeni
and Dr. Monica Kerrets-Makau, both availed to JWCEP by IDLO. The evaluation process involved, among
other things, undertaking data collection and analysis, including thorough desk review of key documents and
interviews with a wide range of stakeholders and facilitating qualitative feedback sessions with the Judiciary
to identify lessons learnt, success stories and emerging best practice. The process revealed an incredible

A JWCEP meeting with visiting delegation of MPs from the Zambian Parliament facilitated by IDLO

amount of useful information particularly from confidential stakeholder interviews. The interviews elicited
comments from a wide range of stakeholders including journalists, advocates, judges and magistrates and
development partners among others, who were part of different stages of the entire process. Their feedback
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informed the recommendations given in the evaluation report and this document. The comments and feedback
have been used to elaborate specific points throughout this report and provide useful insights into where and
how the process of EDR can be improved.
3.3. Post-Election Stakeholder Meetings and Workshops
A series of post-election stakeholder workshops were conducted, from February to April 2015, and a larger
multi-stakeholder forum for state actors on electoral reforms was conducted in July 2015 at Sopa Lodge,
Naivasha. The latter forum was particularly instrumental in bringing together various stakeholders in the
electoral reforms to reflect on the 2013 elections and discuss opportunities for inter-agency collaboration.
The forum also sought to provide a platform for sharing proposals for legislative and administrative reforms
to enhance conduct of future elections and harmonise the reform proposals by various state agencies. Input
from the Committee and the Judiciary on the EDR process and experience of 2013 elections was derived
from the debrief sessions with judges and magistrates, held between September and October 2014, and the
Supreme Court and Court of Appeal judges debrief, held in December 2014.1*While both the stakeholder
workshops and the multi-stakeholder forum addressed the wider experiences of the 2013 elections and were
not solely focussed on either EDR or the JWCEP, they provide useful insights and particularly inform lessons
learnt and recommendations on moving forward. Some of the salient findings and proposals gained from
these activities have been used to elaborate certain points in this section.

The launch of post-election report and Handbook on election disputes

3.4. Overall Challenges for the JWCEP
3.4.1. Inadequate Financing
Despite the elaborate planning by the JWCEP, Judiciary’s preparedness for management of election disputes
was plagued with huge financial resource constraints. The cost of delivering the Committee’s mandate was
estimated in a budget as shown in the table below. The Committee projected a budget for the Judiciary’s EDR
activities for the pre-election up to and including post-election phase for debriefs at about Sh 600 million to
adequately prepare the Judiciary to handle election petitions.
1

*

See Annex D for the salient issues identified from both debriefs.
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Judiciary Working Committee on Election Preparations Budget 2012-2014
Legal, regulatory and administrative arrangements
302,331,000
Training of judges and magistrates and staff
79,264,500
Public awareness and stakeholder engagement
42,919,200
Monitoring and evaluation/case management
108,108,600
JWCEP Secretariat (management and administration)
55,303,975
TOTAL
587,927,275
In part due to the constitution of the Committee after the Judiciary’s budgeting process had been completed,
the JWCEP’s budget was only minimally funded as envisaged and, therefore, the Committee relied heavily
on support from development partners and civil society organisations to meet some of the funding gaps.
There seems to have been a mismatch between the prioritisation of the “election preparations” as a key task
for restoring the public confidence in the Judiciary and funding of this priority.
The Judiciary approved a request from the Committee to be allowed to open a bank account directly accessible
to the Committee to mitigate delays in implementation. However, though the account was opened, no funds
were released to the JWCEP. This affected effective preparations and handling of electoral disputes and
severely hampered the Committee’s ability to determine its own calendar of activities. For instance, despite
the proposal to shield the Election Courts from pressure by moving them from their regular stations during
the EDR process, lack of funds made it impossible to implement this plan.
External funding sources came in handy particularly in the area of the Secretariat support and training.
However, heavy reliance on external funding should be reduced, and ideally should only be a last resort. This
last point was a key issue identified during the Supreme Court and Court of Appeal EDR debrief session held
in December 2014.
3.4.2. Inadequate Human Resource Capacity
The Committee achieved the results in the face of huge human resource capacity constraints. This was
facilitated by commitment, teamwork, good relationship with development partners and CSOs and use of
technical expertise from other arms of the Judiciary, notably the Office of the Chief Justice, Judiciary Training
Institute, Registrar of the High Court, DPAC and the Registrar of the Magistrate’s Courts.
The number of judges and magistrates to handle petitions was inadequate as only a total of 38 judges and 66
magistrates handled the petitions which constituted over 60 per cent of all the judges and magistrates in the
country. Furthermore, a judge handling election petitions was meant to be supported by one legal researcher
irrespective of the number of petitions assigned to that court. In some instances, Judges in the same station
shared one legal researcher, while in others they had to move with their secretaries, legal researchers and
court clerks to the new stations. It was difficult for the researchers to meet the demand. The backup support
provided by the Committee by disseminating case law materials as well as judgments made in other stations
in real-time assisted the judges and magistrates and legal researchers to mitigate this inadequacy to some
extent. The human resource constraints were a big challenge in dealing with the numerous petitions.
The inadequate human resource capacity was also reflected in the work of the JWCEP Secretariat. The
organogram envisioned at the start of the Committee provided for staffing of the Secretariat according to the
skills needed to achieve its terms of reference. This organogram provided for 17 positions including the Chief
Executive Officer and deputy, research officers, training coordinator, communications officer, monitoring
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and evaluation officer, accountant, office support staff and security. The actual organogram implemented was
leaner. On the ground, the position of Deputy CEO was not filled since no additional staff was released to the
Secretariat. The staff was under two broad departments: Legal and Administrative.
The Legal team had the Head of Research (Lucianna Thuo), one M & E researcher (Victoria Miyandazi),
one research co-ordinator (Beatrice Kamanda) and two researchers (Medline Murumba and Paul Otieno).
The Legal Team was fully provided to JWCEP by the IDLO. The Administration team had the Admin and
Operations Officer (Judith Kibuye), Events Co-ordinator (Lillian Udoto), ICT and Accounts Officer (Peter
Muriithi), Admin Intern (Ruth Mwaura) and the Office Assistant (Roselyn Luvuga).
As a result, the Committee depended on short-term consultants and interns supported by development partners
and CSOs. The staff included those seconded by the Judiciary; technical staff supported by development
partners and CSOs, some on need basis, and consultants undertaking short-term assignments. The Secretariat
adopted a multi-tasking and task shifting approach to implement all aspects of its terms of reference, often
making personal sacrifices and under pressure. The commitment and dedication is laudable. For instance, the
Committee did not have a communication/media unit or a training and M&E expert onboard, but used the
skills available to carry out the tasks. This means that the staff went through a steep and short learning curve
to deliver the Committee’s mandate within a short period.
3.4.3. Benchmarking
The JWCEP was set up in a completely novel context, there had been no effective forms of EDR in Kenya
and a new Constitution was in force. This incredible context of novelty and transition meant that there were
no real opportunities for benchmarking and the JWCEP carried out its work without such a vital basis,
especially since it was unveiled barely 9 months before elections. Although support from such benchmarking
travels could have been secured, there was no time to undertake the exercise owing to other pressing tasks.
Therefore, a well-developed strategy by way of a strategic plan was necessary to ensure the JWCEP achieves
its mandate. This is expected to be done in 2016 as part of the JWCEP preparation for the 2017 elections, so
that the Committee learns valuable lessons from other comparative jurisdictions.
3.4.4. Case Backlog and Inadequate Capacity to Deliver
During the six-month period when election petitions were being heard, the Judiciary suspended hearing
of other cases so that judges could concentrate on the petitions. At the end of the EDR process, it became
apparent that routine court cases had suffered as a result of concentration of resources towards the EDR
process. The performance could have improved if all other judicial work went on concurrently, while at
the same time attending to election petitions. The Judiciary delivered on election petitions at a high cost of
increased backlog. People with other cases complained that the Judiciary was only serving the politicians.
One of the measures the Judiciary proposed to address backlog was the introduction of the concept of ‘Service
Week’. The Service Week provides an opportunity for the judges to be assigned to deal with specific cases e.g.
criminal appeals in order to reduce backlog and decongest prisons. In October 2013, the High Court assigned
judges to hear criminal appeals for a two-week period and the same was done in 2015 to clear backlog. This
is, however, a short-term measure. It is imperative to reflect on a long-term solution to reduce the burden of
petitions on the Judiciary’s system given that this will remain a recurring phenomenon post elections. Future
planning must also take into account the nature of the electoral cycle to ensure allocation of resources in good
time and, thereby, avoid diminishing access to justice in other areas during the EDR process.
3.4.5. Media Coverage
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Media coverage of the Judiciary was not always positive or “accurate”. Some of the election petitions were
sensationalised along party or personality lines. Similarly, the Presidential election petition that took place
at the beginning of the petitions period eroded public confidence in the Judiciary’s independence to some
extent, primarily because of the high political stakes and temperatures that were running in the immediate
aftermath of the polls. However, interviews with several stakeholders revealed the public had divergent
views on the Presidential election petition, and parliamentary and county level petitions. However, it is
also important to note that the media coverage did improve, with some media houses actively calling the
Secretariat and members of the Committee to verify details and request updates.
3.5. Overcoming Challenges
Despite facing numerous challenges during the pre-election preparation and actual period of EDR, the
Committee overcame the hurdles and effectively delivered on its mandate. Some of the factors that contributed
to efficient operations of the Committee included:
3.5.1. Strong leadership and commitment of the members
The Committee met regularly to plan, review progress and make decisions. The vision of the Committee, and
by extension the Judiciary, of delivering justice expeditiously and restoring public confidence was clearly
articulated. The members and the Secretariat were committed to deliver. The members handled their dual
roles of being on the bench while at the same time serving as members of the JWCEP admirably.
3.5.2. Efficient management and teamwork at secretariat level
The Secretariat developed a detailed and well-articulated implementation plan, which was reviewed regularly;
internal meetings between the Committee and the Secretariat also provided clear leadership. Though the staff
of the Secretariat was a mix of those seconded by the Judiciary and those supported by partners, efforts were
made to build a coherent team.
3.5.3. Support from development partners/CSOs
These organisations linked the Committee with other jurisdictions such as Uganda and Philippines that have
established a system for managing election disputes, supported international and national experts to interact
with the Committee and the Judiciary to share lessons, supported and participated in the implementation of
some of the activities using their own internal expertise such as development of administration and petition
rules and training materials among others.
3.5.4. The urgency and importance of ensuring effective management of election petitions
The public interest and local and international pressure on the Judiciary to avoid a repeat of the 2007
post-election violence weighed heavily on the Committee. There was no option, but to succeed. Thus, the
Committee and the Secretariat staff invested a huge amount of energy and time to ensure preparedness of the
Judiciary was achieved despite resource limitations.
3.5.5. Relationship with the Chief Justice office
The office prioritised the work of the Committee. This played a key role in having the Chief Justice provide
guidance and “listening” to the Committee. Further, the JWCEP used the Chief Justice as its spokesperson to
both internal and external stakeholders since its inception.
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SECTION IV: CONCLUSIONS AND MOVING FORWARD
4.1. Conclusions
The Judiciary’s management of electoral disputes responded to a constitutional imperative. The timelines had
been set and the Judiciary, through the JWCEP, had no choice but to comply. There was not compromise. The
setting up of the Committee and all the preparations went into building the capacity of the Judiciary focused
on “how to comply” with its constitutional mandate. Several conclusions can be drawn based on the manner
in which the Judiciary managed electoral disputes resolution.
4.1.1.

Cost of complying with the constitutional mandate

The Judiciary did finalise all petitions within the timeline of six months. The compliance was achieved
at a huge cost of increased backlog of other cases and deployment of huge proportions of its resources –
legal researchers, ICT officers, court clerks, deputy registrars and executive officers among others. This was
necessary given that the Judiciary was almost in crisis mode. However, the same approach may not suffice
nor even be appropriate in the future.
4.1.2.

The Judiciary’s capacity is still very limited

The management of election dispute resolution exposed the limitations of the Judiciary’s management, human
and financial resources. The Judiciary had to pool most of its capacity to manage the election petitions. It
would be difficult to replicate this in future EDR processes.
4.1.3.

Election preparations put in place scored many “firsts” for the Judiciary

It was the first time for most judges and magistrates and administrative staff to be trained on electoral law
and processes; the first time to develop comprehensive petitions and administrative rules; the first time to
engage stakeholders and the public in an open and transparent manner and the first time to complete petitions
in a short period. However, being the first time to undertake these processes gave room for innovation,
experimentation as well as high social capital from the public and other stakeholders. The Judiciary may
not have the same space in the next elections. There is , therefore, need to learn lessons and improve on the
management of electoral disputes in future.
While the Committee has served its purpose, that is — it successfully prepared the Judiciary to manage
electoral disputes within the set timelines and in a transparent and efficient manner — its continued existence
will be needed to support sustainability of the capacity it built in the Judiciary. Further recommendations on
the above are provided in the next section.
The Judiciary faces a new challenge: sustaining the perception of fairness, transparency and independence
created through the management of electoral disputes. There is a need to focus on how this perception can be
developed beyond election petitions.
4.1.4.

Party Primaries and Nominations

The first General Election under the new Constitution presented special challenges regarding the election
timetable. Party nominations were held too close to the elections, leaving little time for resolution of disputes.
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This put a strain on both the NDRC and on the judges conducting the reviews and in some cases resulting in
judgments that could not be implemented by the IEBC, such as including a candidate’s name on the ballot
paper where printing of ballot papers had already been done. This issue was brought up during the magistrates
and High Court judges debrief sessions conducted in September 2014. The jurisdiction of the High Court in
relation to the decision of the IEBC and PPDT is to inquire into the procedure of decision-making by the two
bodies rather than a merit review of their decisions. The court is obligated to respect the decisions of these
bodies where they are made in good faith and where the procedures laid down in law are followed.
Further stakeholder workshops regarding the EDR process of the 2013 elections conducted from February
to April 2015 and a multi-stakeholder forum of state actors in July 2015 revealed that there was a general
consensus among stakeholders that the weakest point of the 2013 elections was party nominations. The IEBC
representatives at the meetings were of the view that the timeframe for nominations should be altered to at
least 45 days before elections so that emerging disputes can be resolved before the actual General Election.
While most of the other participants agreed with this proposal, they felt that IEBC should not be in charge of
solving pre-election disputes. This was mainly informed by the fact that IEBC is generally an interested party
and sometimes its officers are called upon as witnesses when solving such disputes.
Although the participants agreed that party lists and nominations is an important factor, there is no defined
mechanism to deal with issues arising before elections as Article 84 gives the mandate to IEBC while the
Political Party Act gives mandate to the PPDT. This creates confusion even within the parties. There is,
therefore, a pressing need to establish a standard system to deal with internal disputes resolution. A legislative
regulation needs to be drafted to guide the political parties and ensure they abide by the Constitution. There
is also a need to invest more on nomination regulations and rules for political parties’ nomination lists, and
provide for a period in law to resolve internal disputes in order to avoid the uncertainties. The Registrar of
Political Parties should have an accessible party register and rules to govern party hopping.
4.1.5.

Legislative and Administrative Arrangements

While the legal and administrative arrangements, introduced by the JWCEP, certainly improved the entire
process of EDR, there were some issues and challenges that arose during the 2013 polls and election petitions
and appeals. Commenting in hindsight, some stakeholders felt there was an inadequate time for Presidential
election petitions. It was opined that while the six months was adequate for hearing other petitions, the
timeline for the Presidential petition was too tight. This was further echoed by the magistrates and High
Court judges, who took part in the EDR process during the 2013 elections. In their debrief sessions in
September 2014, there was a large consensus that the timelines for the Presidential petition were too tight
and should be amended.
The Constitution, the Elections Act and the Rules should be harmonised on when time for filing an election
petition starts running. The law should be amended to clearly indicate that a petition must be filed within
28 days of gazetting the election results. With respect to Presidential petitions, it is proposed that the time
for filing be 14 days from the gazetting of the winner and results. The Constitution should, therefore, be
amended to increase the period within which the Presidential elections can be heard and determined. It was
proposed that the period between filing of a petition challenging Presidential election and its determination
is cumulatively 30 days, broken down into: 7 days for filing petition from the day of announcement of
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results; Service of the petition to be done within 2 days of filing; 7 days for filing and serving a response and
hearing and delivery of judgment within 14 days. The 6 months’ period prescribed for other petitions (nonpresidential) was considered sufficient.
Both post-election stakeholder workshops and the larger multi-stakeholder forum for state actors on electoral
reforms also emphasised the need to revise the timeline for hearing the Presidential petition. During the
multi-stakeholder forum at the Sopa Lodge, Naivasha, the Commission on Administrative Justice (CAJ),
KNCHR and Judiciary all proposed that Article 140 (2) of the Constitution be amended to increase the time
for the determination of Presidential election dispute to thirty days.
4.2. Recommendations
The recommendations focus on three aspects: (i) Sustainability of the capacity built in the Judiciary, (ii)
Preparations for electoral disputes resolution in the next General Election and (iii) Improvement of Judiciary
transformation.
4.2.1. Timeliness in disposal of election petitions
Kenya has made huge strides on time limits to the election process. However, nothing is ever cast in stone.
As indicated above, there is a need to revisit the time element in election disputes management even with
the huge improvement made in the 2013 elections. This issue is critical given the fact that a delay in the
management of such disputes could lead to two problems: issue and actor proliferation. “Issue proliferation”
means if solutions to the dispute are not found early enough, new issues will be raised by the disputants or
even third parties and this tends to further compound the problem. As the issues proliferate, more actors join
the dispute and this escalates the crisis.
Timely management of an election dispute is itself a conflict prevention method in the sense that it prevents
new issues and actors from joining the problem. As was seen through the Kenya experience of the 2007
General Election, when the results of an election are challenged and the matter is not dealt with expeditiously,
the political system could grind to a halt and this might goad people into resorting to “self-help” strategies
A session at the Supreme
Court
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to deal with the dispute, as happened in 2007. Stakeholders recommended the need to revisit the time set for
disposal of Presidential election disputes. Fourteen days provided for hearing and determining of Presidential
election petitions is too limited to comprehensively deal with all the issues. It is imperative that necessary
amendments be made to the Constitution to expand this timeline to 30 days. This recommendation balances
both the interest of the public and country to expeditious determination of Presidential petitions and sufficient
time to the court to do a thorough job.
4.2.2. Sustainability and further improvement of capacity built in the Judiciary
The capacity of the Judiciary was built to enable it manage electoral disputes in the 2013 elections. This
included establishing legal, regulatory and administrative arrangements, training of judges and magistrates
and staff, stakeholder engagement, monitoring of election petitions, enhanced communication within the
Judiciary and to the public and overall change of attitude among staff. The first step for the Judiciary is to
sustain this capacity and build on it going forward.
The following actions are recommended:
(i)

For efficient delivery of justice, the Judiciary has established several court divisions. In the lower
court, there are Criminal, Civil and Children divisions. In the High Court, there are Constitutional,
Judicial Review, Commercial, Family, Criminal and Civil divisions. However, there is need to
retain the Committee’s management processes through a unit or team in the Judiciary to always
manage the hearing of election petitions. As has been demonstrated through this report, the election
cycle is continuous and requires several interventions from the Judiciary and collaboration with
other stakeholders in government and civil society groups. This latter process has not in the past
been an active role that the Judiciary has managed and to which the Judiciary was put to task after
the 2007 election process. To ensure that learning is continuous and retained, the Committee can be
renamed and the present membership changed to have those who have been active in the process
continue to participate and include others as long as institutional memory is maintained. While
the Committee may not be active all the time, it should continuously be in place to review the
Judiciary’s past handling of election petitions and prepare for hearing of petitions arising from the
next General Election.

(ii)

Training on electoral disputes resolution: The curriculum and training materials for EDR were
developed within a short period. A training needs assessment on EDR should be carried out, and
the curriculum and training materials for judges and magistrates and staff on EDR reviewed and
updated. There is need to build on the capacity created using the ToT methodology in the last EDR
process and seeing how this can be harnessed for future training programmes.

(iii) Training of judges and magistrates and staff on EDR: There should be an immediate follow-up
training of judges and magistrates and staff after the election petitions to reflect and document
lessons on the management of the petitions. This will document the knowledge and skills gained by
judges and magistrates and staff. It is important that no actors in the EDR process are left out. The
deputy registrars and legal researchers were involved in the last process, but were left out in the
debrief.
(iv)
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Review and update of election petitions rules: The rules were applied for the first time. There is
a need to review them informed by the lessons learnt from their application to ensure improved
management of the electoral disputes in future.
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4.2.3. Planning for management of electoral disputes resolution for next elections
(i)

Electoral cycle approach to management of elections disputes resolution: If the Judiciary retains
a team/unit or committee, then in the next General Election an electoral cycle approach to
management of electoral disputes resolution should be adopted. This involves developing the plan
for management of EDR, which has been adopted as part of the strategy by the JWCEP and is now
a standing committee of the Judiciary.

(ii)

Capacity development: It is apparent that the Judiciary would find it challenging if election petitions
were to double or triple compared to those of 2013 elections. In 2013, there were 188 petitions and
the Judiciary deployed about 60 per cent of judges as well as a large proportion of magistrates.
Case backlog increased significantly as a result. The Judiciary, at its current capacity, would be
in a state of paralysis if over 500 election petitions were to be heard and determined within six
months. Hence, there is a need for the Judiciary to seek ways of rapidly building its human resource
capacity. Secondly, election petitions only served to expose the Judiciary’s capacity limitations,
which are otherwise adversely affecting all cases.

(iii) Funding for election petitions: In the next General Election, the Judiciary needs to set aside
adequate funding for management of electoral disputes resolutions, throughout the electoral cycle.
Inadequate funding was a major handicap in 2013.
(iv)

Party primaries and nominations: The timeframe for nominations should be altered to at least
45 days before elections so that the disputes arising can be resolved before the actual General
Election. Further, the commission/organisation mandated with solving pre-election disputes should
be clarified and firmly decided on. There are no defined mechanisms to deal with issues before
elections as Article 84 gives the mandate to IEBC while the Political Parties Act gives it to the
PPDT.

4.2.4. Improvement of Judiciary transformation
Based on lessons learnt from the management of election dispute resolution in 2013, the following
recommendations are made for Judiciary-wide transformation:
(i)

Training: A service delivery improvement approach to training of judges and magistrates and
staff is required for almost all types of cases that the Judiciary handles. The assumption that
judges and magistrates are well-versed in all technical and legal aspects is a fallacy. Thus, the
same approach needs to be extended to other areas such as land and labour cases. Perhaps, this
approach can be piloted on those cases that constitute the highest backlog in the courts.

(ii)

A monitoring and case management system is urgently required: A rethink of what constitutes case
management has to happen and a proper case management system established. The innovative
monitoring system used by the Committee to mitigate weaknesses of the case management system
developed for election petitions, while underscoring the importance of effective communication
between the “centre” and the courts cannot be a substitute.

(iii)

Criteria for workload allocation among judges and magistrates and staff need to be established:
Such criteria were lacking and consequently, it is not in the public domain how judges and
magistrates were assigned the election petitions they handled. Such criteria will improve
efficiency and ensure optimal use of the limited resources available.

(iv)

Stakeholder engagement and communication to the public: Whereas the Judiciary did well in
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engaging stakeholders and disseminating information to the public on election petitions, the
same cannot be said with regard to the overall transformation of the Judiciary. There is a need
for it to develop a robust stakeholder engagement and communication plan to disseminate and
publicise its transformation.
4.2.5 Moving Forward and Preparations for 2017 Elections

JWCEP meeting with Chief Justice and the IDLO Kenya leadership in December 2014 during which the JWCEP
evaluation report was handed over by the IDLO provided expert, Dr. Monica Keretts

Following the completion of the work of the JWCEP and its evaluation, the Chief Justice in August, 2015
formed the Judiciary Committee on Elections (JCE) as a successor to the JWCEP. The JCE is established
as a permanent committee of the Judiciary with the broad mandate of putting in place arrangements to
enable the Judiciary discharge its EDR mandate. Its establishment as a permanent committee was informed
by the experience of JWCEP and the need to adopt an electoral cycle and more sustainable approach to the
discharge of Judiciary’s mandate in resolving electoral disputes.
The JCE has finalised a strategic plan detailing priority actions that the Committee, and by extension the
Judiciary, will focus on to ensure the Judiciary builds on and improves its delivery in the 2013 elections.
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ANNEX A
CHIEF JUSTICE’S REMARKS AT THE UNVEILING OF THE JUDICIARY
WORKING COMMITTEE ON ELECTION PREPARATIONS
MAY 10, 2012
With Kenyans preparing to choose close to 2,000 individuals for public office, the forthcoming election is
unprecedented in both scale and complexity. Elections on our continent have often been cast as meaningless
periodic rituals, or as cataclysmic events characterised by upheaval and disruption. Where a balance is struck
between these two extremes, electoral events are heavily scented by corruption.
Because of the entrenched culture and practices around elections, the numerous covenants signed and ratified
with regard to political rights appear to have no more value than the paper on which they are printed.
For a long time, Kenya successfully disguised its electoral weaknesses from the world, and thus appeared to
do better than most of her neighbours.
The electoral crisis of 2007 and its aftermath was caused by numerous malpractices and outright criminal
activity, but exacerbated in large part by a refusal to take disputes to the courts. Numerous reforms later, the
country’s ambition is to not only prevent a recurrence of past mistakes, but also deliver an election that would
be a model for other democracies. Through proper institutional conduct, we in the Judiciary continue to work
hard to secure public confidence that was so dented at the 2007 elections as to discourage parties from taking
disputes to court.
As I have pointed out in the past, our democratic and developmental transition is promising but still fragile.
We have an obligation to nurture, protect and promote it. Heading into the biggest election this country has
ever held, the Judiciary is keenly aware of its multiple, special roles with regard to the elections.
First, the Judiciary has the responsibility to interpret the Constitution. There are many constitutional
provisions governing the election that remain untested and could, therefore, be contentious. The Judiciary’s
foremost role will be to interpret the Constitution and the law in order to deliver the fullest benefit due to
each citizen.
Our national vision is derived from our Constitution. Article 38 guarantees every citizen the freedom to make
political choices. The right to participate in the formation and activities of a political party or cause, to vote
in and contest elections, as well as to hold public office is at the heart of our democracy.
Peaceful, free, fair and regular elections are not a pie in the sky – they are a right to be exercised by all
citizens as an avenue for expressing the will of the people on how they wish to be governed. It is indeed high
crime for an individual, an institution, or a group of people — through incompetence, negligence or design
to act or neglect to act in order to aid the subversion of the sovereign will of the people and thus make the
expression of this will inarticulate.
The principles for the electoral system enumerated in Article 81 must come to life. The crossroads at which
we stand as a nation demands that we follow only one route — and that route leads us to the implementation
of the Constitution. Never before has the call to service been clearer for the Judiciary than it is now. At
moments of transition, the Judiciary is the guardian of all. We cannot be shy in the execution of our mandate.
We shall be proactive in interpreting the Constitution to give the fullest effect to its intentions.
Secondly, the Judiciary has a role to uphold the rule of law and ensure that justice is done to all, regardless
of status. The rule of law is the cornerstone of our national vision. Those who disobey the laws of the land
should know they cannot hold public office. For all other citizens, this message cannot be over-emphasised:
the Judiciary is for all Kenyans and the depth of one’s purse or the size of one’s stature will not buy anyone
impunity before any court. Judges and magistrates are Kenyans, too. They can no longer hide their heads in
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the sand when the nation’s survival is constantly threatened by those who disobey our laws.
Those who say our politics are dirty have not read the Constitution. The intention of the Kenyan Constitution
is to clean and cleanse our politics. The Judiciary is only its handmaiden. Those who wish to undermine the
true purpose of elections should be cautioned that they could very well be writing the epitaph to their political
careers. Chapter 6 of the Constitution, as well as the values expressed in the entire covenant, are collectively
the perpetual guillotine for those who do not pass muster. As we campaign for public office, we must never
for a moment forget that our careers and those of those we support are perpetually on the line. All citizens
must watch what they say, what they do, what they think and imagine, and always remember the Kenyan
nation is bigger than all of us. Impunity is on its deathbed, placed there by the will of Kenyans as writ large
in the Constitution.
Violence, in whatever form, is outlawed. Leaders at all levels must live by the values articulated in the
Constitution. For political leaders and all those holding public office, the wages of violating any of the
provisions of the Constitution are writ large in law.
Third, the Judiciary is required to provide leadership in ensuring the system of justice works from start to
the finish. The National Council for the Administration of Justice, of which I am Chairperson by grace of the
law, has been activated to enable conversations that allow all stakeholders to hold their own fort. The space
for buck-passing has closed.
While respecting the constitutional mandates and independence of each of these institutions, the Judiciary
has already convened meetings with stakeholders to raise preparedness for the elections at a par across this
entire assembly line of justice. I am happy to report that the police, the Directorate of Public Prosecutions,
the State Law Office, the prisons and the Ministry of Justice, National Cohesion and Constitutional Affairs
are already part of this conversation and will readily share their expertise and knowledge in the preparations
we undertake as a nation. I want to urge them not to conduct themselves in a manner that undermines our
electoral and constitutional democracy.
Fourth, the Judiciary must arbitrate in electoral disputes. The Constitution, which includes an expanded Bill
of Rights and values that underpin its interpretation, will be applied for the first time in deciding electoral
disputes. Our approach to the Judiciary’s role in this regard is informed by the logic that the most useful
forms of dispute resolution must occur at the initial stages of disagreement before differences escalate.
Should there be disputes, however, there are many avenues for resolving them, and the courts are only one
of these. The Political Parties Act, enacted as required by Article 40 of the Constitution, provides for internal
mechanisms of resolving disputes within parties. In the event that one is dissatisfied, one can then turn to the
Political Parties’ Tribunal, followed by the Independent Electoral and Boundaries Commission.
We encourage all Kenyans to exhaust these mechanisms before turning to the courts. Parties to political
disputes should take notice of the decisions by the Constitutional and Human Rights Division of the High
Court in referring matters to relevant tribunals rather than it being a first port of call. The interaction between
the Judiciary and the tribunals may not be neat at the moment, but we are committed to ensuring that it is
ironed out to promote alternative dispute resolution as decreed in the Constitution.
If every Kenyan upholds the rule of law, and the organs of justice are functioning as they should, there should
be no need for an election petition. However, in the event that election petitions do surface, preparations are
under way to ensure that they are dealt with in the most expeditious and judicious manner possible.
Even so, the Constitution and the law have assigned specific responsibilities to the courts at various levels.
The Supreme Court will handle any petition arising out of the presidential election within 14 days. The High
Court is expected to deal with all other petitions arising from elections for the women’s representatives,
senators, governors and assembly representatives at the county level, as well as for national assembly seats.
The Court of Appeal has jurisdiction over all appeals arising from these disputes. The magistrates’ courts will
process electoral offences.
The Constitution commands that all election petitions must be concluded within six months.
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With the Judiciary’s task thus set out, we recognise that election petitions have the potential to impact the
wider justice delivery agenda. The number of judges needed to handle the disputes as well as the volume of
cases could be higher than anything Kenya has ever dealt with. We are aware that Kenyans are looking up to
the Judiciary to resolve any disputes that arise from the elections.
All the matters arising from the delimitation of electoral units at the constituency and ward level also fall
under the category of electoral disputes the Judiciary must resolve. In this particular instance, they raise
fundamental constitutional questions. They have, therefore, been consolidated and will be heard by a fivejudge bench, and disposed of within the three-month constitutional deadline.
Going forward, we recognise that the challenges ahead require careful consideration. In order to prepare
the Judiciary for the exceptional roles that it is expected to play in the forthcoming elections, we intend
to conduct intensive training for judges and magistrates who are expected to handle election offences and
disputes in order to enhance their skills and knowledge.
As part of the Judiciary’s preparations to create and implement effective mechanisms and capacity to resolve
electoral disputes and deal with offences, I am pleased to announce the appointment of an eight-member
team to design and execute a Judiciary programme to build the capacity of judges, magistrates and other
judicial officers on electoral matters, and suggest ways of working with other stakeholders. The Committee
will operate under the aegis of the Judiciary Training Institute but report to the Chief Justice.
Mr Justice Mohammed Ibrahim of the Supreme Court will chair the Judiciary Working Committee on
Election Preparations. The Committee will also comprise Justice Dr. Smokin Wanjala of the Supreme Court,
Mr Justice David Maraga of the Court of Appeal, Mr Justice Paul Kihara Kariuki of the Judiciary Training
Institute and the Court of Appeal, Lady Justice Helen Omondi and Mr Justice David Majanja of the High
Court, as well as Hon. Roseyln Oganyo, Senior Principal Magistrate, and Hon. Lilian Arika, Principal
Magistrate, both based at the Milimani Law Courts in Nairobi.
The Working Committee’s terms of reference are to:
1. Advise the Judiciary on administrative arrangements and measures for the efficient disposal of
election related disputes.
2. Develop and implement, in conjunction with the Judiciary Training Institute, a training programme
for the efficient and effective management of election disputes for judicial officers and support staff.
3. Develop and design a system for monitoring and evaluating the management and administration of
election-related disputes in court.
4. Liaise and coordinate with stakeholders to ensure efficient, effective and timely resolution of election
related disputes and offences.
5. Advise the Judiciary on the information that needs to be developed and disseminated to the public on
the avenues open to it to pursue electoral disputes and the approaches that will be employed.
It is our intention to demonstrate that Kenya is serious about respecting, promoting and protecting the
fundamental right to vote. That is why we are taking this early step to establish effective and efficient
structures to resolve electoral disputes and deal with election-related offences. We expect concomitant action
from the other actors in the election and justice sector so that it is never in dispute that our elections were
free and fair.
Thank you.

Dr. Willy Mutunga, SC, D. Jur, EGH
Chief Justice and President of the Supreme Court of Kenya.
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ANNEX B
CONSOLIDATED DISCUSSIONS AND CONSENSUS ON THE ELECTION JURISPRUDENCE STAKEHOLDERS WORKSHOP HELD WITH STATE ACTORS, LEGAL FRATERNITY, POLITICAL PARTIES AND CIVIL SOCIETY
These are the proposals arising out of the various meetings of the ad hoc committee with various stakeholders
in the electoral process to wit:
•

With State Actors in EDR on 13th February 2015

•

With the legal fraternity on 6th March 2015

•

With Political Parties on 24th April 2015

•

With the Civil Society on 30th April 2015

1. TIME FRAME IN PRESIDENTIAL EDR (ARTICLE 40)
MEETING

PROPOSALS

State Actors in EDR
Summary:
• 14 days period was too short,
extend the period to 30 days.
• Others: instead of amending
the law, the rules should first be
examined to determine if any time
is lost in apportioning of the 14
days.

i.

Legal Fraternity
Summary:
• the 7 days period for preparing the
petition given in the Constitution
is insufficient.
• Others, the timeline should not
be disturbed, instead, several
measures be undertaken to ensure
effective use of that time.
•
Other, if extended should not
extend beyond 21 days.

i.

Political Parties
Summary:
• the 14 days’ time frame to hear and
determine the presidential election
is too short and should be extended
to either 30, 44 and 60 days
• The majority opinion was that the
period be extended to 30days.

i. That the period be extended to 30 days.
ii. Need to look at the period provided for handing over
and taking over of the Presidency before embarking on
extending the time frame. (time frame between elections
and taking office of the President elect)
iii. Need to stagger the elections.
iv. Having trained agents to collect evidence where needed to
be looked into.
v. The IEBC to ensure access of all election materials
immediately after announcement of results for the benefit
of all parties
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Judges should be facilitated with the best technology and
all necessary equipment and personnel in order to fasten the
EDR process;
ii. All Institutions represented to prepare a memorandum on
whether or not to extend time;
iii. Election process needs to be user friendly so that evidence
can be easily retrieved by any interested party;
iv. Focus on the process and the need to look at the process
before extending time.
Requiring the IEBC to ensure access of all election materials
immediately after announcement of results for the benefit
of any aggrieved party; that the process should be changed
from adversarial to inquisitorial system.
ii. The 14 days period should be increased to 30 days.
iii. The delivery of the decision must be accompanied by
reasons.
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Civil Society Organisations
Summary:
• extension of time is a good idea
save that it would require a
constitutional amendment.
• The drafters of the Constitution
did not foresee disputes arising
after the first round of elections.

i.

The consensus was to have an extension of time for 30 days
for hearing and determination of the Presidential Petition.

2. TIME FRAME IN PARTY NOMINATION & PARTY LISTS AND JURISDICTION of the IEBC
vs PPDT ON PRE-ELECTION DISPUTE (ARTICLE 88(4)(E)
MEETING
PROPOSALS
State Actors in EDR
i. Come up with a standard document to deal with
Summary:
internal disputes resolution, a legislative regulation
• The weakest point in 2013 election was
be drafted to guide the political parties and to
the party nomination; and that the IEBC
ensure that they abide by the Constitution.
concentrated on other issues and did not ii. Need to invest more on nomination regulations
pay adequate attention to the issue of
and rules for political parties nomination lists, and
nominations.
to provide for a period in law to resolve internal
• The other biggest challenge was with the
disputes in order to avoid the uncertainties.
issue of time line for party nominations iii. The Registrar of Political Parties needs to have an
which kept changing.
accessible party register and, rules to govern the
• There is a confusion posed by Article
crossing over to another party.
88(4) of the Constitution and the need iv. Need to impose stiff penalties where there is
to deliberate on the functions of IEBC
infraction of democracy in conducting nominations.
as stipulated under Article 90 of the v. Need for public education within our political
Constitution.
parties.
vi. Have a joint forum for political parties and
stakeholders in order to discuss some of the
proposals, especially those that will require action
on their part
vii. All institutions to seek and come up with
comprehensive opinions from their organizations
and circulate the same to the stakeholders for
further deliberation.
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Legal Fraternity
Summary:
i. IEBC should be delinked from political parties
• The IEBC representatives were of the view
nominations so that it can dedicate it’s time on
that the timeframe for nominations should
preparing for elections
be altered, and that nominations should ii. Such mandate should bestowed upon Political
be conducted at least 45 days before the
Party Disputes Tribunal or any other independent
general elections, in order to ensure that
body but not the IEBC.
all disputes arising thereof are solved iii. The representatives of the IEBC present were
before the general election is conducted.
asked to urge the Commission to issue its formal
• The only issue would be to strengthen the
recommendation on that issue.
mechanism for clearing disputes so that all
disputes are solved before the election is
conducted.
• Majority of the participants were of the
view that IEBC should not be the institution
in charge of solving pre-election disputes.
This was mainly informed by the fact that
IEBC is generally an interested party and
sometimes its officers are called upon as
witnesses when solving such disputes.
Political Parties
i. PPDT should handle the pre-elections disputes and
Summary:
not IEBC. This was totally objected to by IEBC
• the issue of party lists and nominations is an
who proposed that this issue should be discussed by
important one, and that there are no defined
the Political Parties Liaison Committee (PPLC) No
mechanisms to deal with issues before
consensus was reached on this particular issue.
elections as article 84 gives the mandate to ii. Courts should not entertain issues of party lists.
IEBC while the Political Party Act gives it
They should be left to the political parties to resolve
to the PPDT. This creates a lot of confusion
these issues and the political parties should come
even within the parties.
up with their own dispute resolution mechanisms to
deal with the internal disputes.
iii. Need for an independent body to deal with preelection conflict even if it is on an ad-hoc basis. The
Judiciary should give capacity to PPDT to assist it
especially during nomination to ensure disputes are
resolved form the grass roots.
iv. Need to reconsider the period of nominations to 3
months before elections and IEBC should assist the
Political Parties during the Party nominations.
v. Need to define who qualifies to fall under the special
interest group and PWD. This can be done by
involving bodies such as the National Gender and
Equality Commission and the National Council for
Persons with Disabilities.
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Civil Society Organisations
Summary:
There is need for clarity as to when the IEBC
presides over a case and when the jurisdiction
shifts to the PPDT. The overlap should be
clarified.

i.

Revert to the 90 day period for the nomination lists
and party lists to be submitted to the IEBC;
ii. There should be clear set rules as to when party
should conduct their nomination with set timelines
on when the internal dispute mechanism should
commence before escalating it to the PPDT.
iii. IEBC should be relieved of some of its functions so
that it can concentrate on their co-mandate.
iv. Recommended standardized nomination rules
anchored in law.

LEGISLATIVE AMENDMENTS
Recommendations of the Workshop on the ad hoc Committee on Elections in the Judiciary and Elections Stakeholders
It was agreed that there is the need to make as many proposals as possible and especially those that do not
require referendum.
MEETING
PROPOSALS
State Actors in EDR
i. CIC to ensure that all stakeholders are invited
Summary: It was agreed to await the August
to the National Constitutional Conference in
Conference to be hosted By CIC in order to deliberate
August, for discussion on proposed amendments
on the urgent election issues
to the Constitution.

Legal Fraternity
i.
Summary:
• The participants discussed the proposed
Constitutional amendments. (Article 140 and
88).
• Participants from the National Gender and
Equality Commission (NGEC) also suggested
that amendments be made to Articles 97 and 98
of the Constitution, the Elections Act and the
Political Parties Act.
• Some participants were against any constitutional
amendment as they were of the view that this
will open up the constitution.
Political Parties
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A small committee be created to come up with
the proposed amendments or even a draft that
has been agreed and endorsed by all the parties
and present the same to the Parliamentary Legal
Committee.

The participants did not deliberate on the legislative
amendments. It was suggested that a concrete
strategy be prepared before presentation of proposed
amendments to parliament.
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Civil Society Organisations
Summary:
• there is need to audit good law and bad law

i

Training for judicial officers to ensure a good
grasp of electoral law;
ii Let us have a forum for a smaller group of
stakeholders in order to rationalize the proposals;
iii Amend the law to provide for an automatic stay
to enable the appellate process continue and
avoid IEBC incurring costs
iv Amend the IEBC regulations to provide for
withdrawal of candidates only before nomination

2. STAY OF BY-ELECTIONS PENDING APPEAL; CAPPING OF COSTS; AND STORAGE OF
ELECTIONS MATERIAL
MEETING
PROPOSALS
State Actors in EDR
• Parties be allowed to address the court on
Summary:
costs
• Capping of costs in election petitions was a
• Advocates do come up with a remuneration
good move by the judiciary as the electoral
order specific to election petitions
management body has in the past been
• IEBC to invest in a voter registration system
forced to pay astronomical figures in costs.
• All parties to come up with proposals that
• Not ideal for the court to keep electoral
can be sent to the JWCEP.
material
• IEBC should retain custody of electoral
material until such time that it would be
required by the Court.
• For safety, both the IEBC and the Judiciary
would have different locks to the door so
that neither party can be able to access the
material without the other.
• IEBC to relook the process of voter
registration.
• IEBC to look into the feasibility of making
the voter register available to all parties
well before the election
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Legal Fraternity
Summary:
• The trial Court had no business capping cost or
even awarding costs.
• The Advocates Act and the Remuneration
Order provides for the mechanism for the
award of costs.
• The consensus of the participants was that at
the conclusion of the hearing, parties should
submit as to the amount of instruction fee that
should be awarded. The trial Judge would then
award instruction fees and the deputy registrar
should only tax administrative costs.
Upon taking a vote:
i.
the courts to award costs and give a figure
on instruction fees including assess and
award costs based on argument – 15 votes
ii.
Issue to be discussed by LSK and convene
another meeting- 4 votes
• A majority of the participants (15 against 4)
were of the view that trial court should award
instructions fee to be payable to counsel and
other disbursement/ expenses be dealt with and
determined by the deputy registrar.
• Further consultations needed on whether it
would be proper to issue an automatic stay of
judgment and constrain the time within which
the appeal should be determined
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i.
ii.
iii.

iv.

v.

vi.

vii.

A pool of deputy registrars be appointed to
deal specifically with election matters.
The Election Act be amended to give the
trial Judge power to award instruction fees.
The donors would be requested to facilitate
another workshop which will bring together
5 LSK members and representatives from
Kenya Law Reform Commission. The
objective of the workshop would be to
critically look at the proposed amendments.
IEBC should store election materials subject
to the Court retaining powers to order for the
production of those materials at any time of
the proceedings.
The registers need to be synchronized and
come up with one register and have it in the
IEBC website
The rules on discovery for election petition
ought to be re-looked at and how to deal with
irregularities not pleaded in the petition but
discovered in the course of scrutiny.
Other issues to be reviewed at included;
a) Rule 21 which requires IEBC to
submit election results within 14 days
after service of petition. There is no
interpretation of what constitutes
results so IEBC may decide to bring in
votes or Forms.
b) Whether interlocutory applications
would be appealable while the petition
is still pending in the trial court?
Whether one would require leave to
amend the pleadings?
Whether there should be an automatic
stay of By-election where an appeal
has been preferred?
Whether or not judges of the
Employment and Labour Relations
Court and the Land & Environment
Court can preside over election
petitions.
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Political Parties

i.

Courts should be given an opportunity

Summary:

to pronounce a winner after recount and

•

scrutiny.

whether the courts should ignore the issues not
pleaded that may present themselves during

ii.

scrutiny.

The Kshs 500,000.00 deposit for security is
on the higher side, the same be reduced to a
maximum Kshs 100,000.00

iii.

If an automatic stay is granted timelines
must be put in place to ensure the speedy
resolution of the appeal.

Civil Society Organisations

i)

Summary:
•

when

The courts should allow parties to amend their
pleadings and relax the rules of procedure as

the

court

comes

across

glaring

mandated by Article 159 of the Constitution

irregularities, the court cannot shut its eyes

and ensure justice is met by dealing with all
matters that arise out of scrutiny even if they
are not pleaded in the petition;
ii)

Allow the IEBC to keep or store the election
material until such time as it is required by
the court

iii)

The Advocates Remuneration Order be
amended to include provision for costs in
election petitions

iv)

The rule on capping of costs be maintained,
but the same be discussed with the LSK

v)

Election courts be given the power to cap
instruction costs, and disbursements would
then be taxed by the deputy registrar in the
normal course.
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ANNEX C

MATRIX WITH REFORM PROPOSALS

MULTI-STAKEHOLDERS FORUM FOR STATE ACTORS ON ELECTORAL REFORMS
1ST - 3RD JULY, 2015

BOUNDARY DELIMITATION
SECTION OF
LAW

STATE
PROPOSED AMENDMENT
ACTOR
PROPOSING

Section 3 (e)
of the IEBC Act

IEBC

JUDICIARY

To review & enrich provisions of
Develop regulations to
Section 3 (e) to read:
3 (e) establish mechanisms for the commission to govern delimitations
beyond the first
address boundary delimitation
review; include county
boundaries.
Develop regulations to govern delimitations
beyond the first review; include county
boundaries.
IEBC to confirm county boundaries before the
next delimitations in accordance with five judge
bench on the issue.
Amend the Elections Act to include a framework
for boundaries.
An independent commission to deal with the
issue of boundaries.

Article 188

NATIONAL
ASSEMBLY
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FINAL CONSENSUS
FROM PARTICIPANTS

Parliament in the process
of actualising Article 188
of the Constitution: An
independent commission
to deal with the issue of
boundaries, including
county boundaries.
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VOTER REGISTRATION
Section 5 (1) of
Elections Act,
2011

IEBC

Include 5 (d) voter registration suspended for
referendum purposes.

Section 5 (c)

Include: 5 (c) in any other case, between the
date of the declaration of the vacancy of the
seat concerned and the date of such election
or between the date or the declaration of a
referendum and the date of such referendum.
EISA

Section 6 (2) of
Elections Act,
2011

Expedite the process of
ID issuance. Involve the
National Registration
Bureau.

Delete section 5 (3 A & B).

Plan for one or two sessions of mass voter
registration in a year
Allow registration using a waiting card so as not
to disenfranchise would be voters due to issues
related with ID card issues.

NATIONAL
ASSEMBLY

Whether or not we need voters cards.
Voter registration vis a vis party nomination.

IEBC

Voter registration should end 90 days before
elections. Create a mechanism for resolution
of disputes arising out of the voter register and
registration. Can be one month.

JUDICIARY

Registration should be
done only with an ID or
a valid Kenyan passport.
Delete provision for
use of waiting card for
registration as a voter.
Plan for one or two
sessions of mass voter
registration in a year.
Issue a voters card but
will not be required for
purpose of voting.

Voter registration
should end 90 days
before elections. Have
30 days for inspection
and resolution of claims
After interrogation of the voter register, close the arising out of the
register and then publish the register including the registration.
number of voters registered per polling station.
Forms 34 and 36 can also be printed with the
number of voters per polling station/constituency.
Have proper timelines for this process.
Clarify whether there are several registers or just
one.

Amend Elections IEBC
Act to realise
Article 82 (c)

To provide for registration for purposes for
prisoners to vote only in Presidential and
Referendum.

Elections (Voter
Registration)
Regulation 3

Enact rules and procedures to regulate campaign.

Formulate or develop
regulations to gazette
prisons as polling
stations.

Amend to define voter registration function.

Amend to define voter
registration function.

Elections
IEBC
(Registration
of Voters)
Regulations (13)

Amend to provide for procedure of voter
registration.

Amend to provide for
procedure of voter
registration.

Regulation 34
to 34 (1) (a)
(General)
Regulations

Amend to: a citizen residing outside the country
apply for registration as a voter in such a manner
as the IEBC may determine
(Diaspora voting).

Await forum by IEBC
and other stakeholders
before developing
comprehensive
regulations on diaspora
voting.

Elections Act,
2011 part 1
preliminary
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Elections
(Registration
of Voters)
Regulations 34
(1)

IEBC

34 (1) (b) the commission may determine
a minimum number of applications before
declaring a country a polling station for costeffective voter registration.

Elections
(General)
Regulation

IEBC

Amend and delete three years and
replace with one Year.

Article 35,
Constitution
of Kenya and
Section 27 of
IEBC Act

IEBC

Release of Principle Register.

IEBC Act

KLRC

Amend to provide for disaggregation of the data
on the voters’ rolls on the basis of disability
to ensure that conduct of the nominations of
the party lists is in line with Article 90 of the
Constitution.

PARTY NOMINATIONS AND LISTS
Article 99 (1)
IEBC
(b), Constitution
of Kenya
2010,Section 22
of Elections Act,
2011
(Qualifications
for nominations NATIONAL
of candidates)
ASSEMBLY

Is a political issue and
MPs to have a degree from a recognised
should be dealt with at
University.
that level.
MCAs to have a Diploma Certificate or its
equivalent from a recognised institution.
Transitional provision for MCAs to have degrees
from the 2022 elections.

Section 13 (3)
IEBC
of Elections Act,
2011

Amend Section 13 (1) to include by-elections.
Section 13 (3) as amended to be retained.

Section 27 of
Elections Act,
2011
Political Parties
Act

Provide in Elections
To retain the 6 months earlier provided under
Section 27 (1) for submission of party nomination Act that IEBC to
develop regulations on
rules.
minimum requirements
Standard party rules be drafted by either IEBC or and standards for party
nominations. Include a
the ORPP together with the PPLC and the AG.
certificate of compliance
to be filled by political
To amend Section 27 (2) to provide that
parties and submission of
amendments to the nomination rules shall only
authorised signatories to
be effective 90 days after notification of such
issue such certificate.
amendments has been made to the office of the
RPP and subsequently to the commission.
Nomination rules to be
submitted at least 90 days
before.

IEBC
KNCHR

No need for the educational qualification.

Party membership list be
submitted at least 90 days
before the election.
Section 34 (9)
IEBC
of Elections Act,
2011
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To amend to include exclusion for all elective
positions.
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Section 28 of
Elections Act,
2011

IEBC

Amend Section 28 and revert to the 90 days (3
months) provided before the date of any election.

Regulation
44,52 & 53
of Elections
(General)
Regulations,
2012

IEBC

Amend regulation 52 to provide for no
withdrawal after nomination. ii. Regulation 53 be
amended to apply to circumstances anticipated
under Regulation 52.

Regulation 49
of Elections
(General)
Regulations,
2012

IEBC

Delete Regulation 49 of Elections (General)
Regulations, 2012.

Section 27
Elections Act
Section 44 (a)
Political Parties
Act

KLRC

Nomination times increased to at least 45 days
before the General Election.

Section 36 (6)
(7)(8)(9) of
Elections Act,
2011 Elections
(General)
Regulations
54(5)(6)(7)

IEBC

To legislate for clear process to include:
Maintenance of a register
Authentication of submitted list
Parties to publish the list and that if party fails to
publish the list there will be applicable sanctions.

CAJ

Integrity and vetting of nominees.

Nominations to be done
at least 60 days before
any General Election.

IEBC to vet candidates.
EACC should provide
an actual clearance
certificate and not a selfdeclaration form under
the Leadership and
Integrity Act.

IEBC
NATIONAL
ASSEMBLY

Section 76 (1),
(c) of Elections
Act, 2011
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Every party list should begin with a woman.
Have a percentage of nominees as PWDs in the
same way as youth (at least 5%).
Give IEBC discretion to vary the list to satisfy
constitutional requirements.

IEBC

To alternatively amend Section 76 (1), (b) and
(c) of the Elections Act to apply to County
Assemblies so as to cure the mischief sought to
be cured under Section 37 (1).

ORPP

Propose that when party lists are submitted, the
nomination rules should also be submitted.

Every party list should
begin with a woman.
Have a percentage of
nominees as PWDs in the
same way as youth.

When party lists
are submitted, the
nomination rules should
also be submitted.
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Section 34 (1)
(2)(3)(4) of
Elections Act,
2011

IEBC, PPDT

Add proviso place onus on the political parties
to publicise the list in print and electronic
media within 7days before submission to the
Commission.
AND amend Regulation 54 (8) to provide for the
parties to further publish the final list.
Amend for political parties to capture details of
members with disabilities

Regulation, 17
(1) Regulation
54 (8)
Article 90

NCPWD to certify that a
Provide for a proviso to include a standardised
form for PWDs to be signed by the nominee and person has a disability for
purpose of nomination.
certified by the NCPWD or a certified medical
practitioner.
PWD/Special Interest needs to swear disability on
oath (Self Declaration).

JUDICIARY

NCPWD to certify that a person has a disability
for purpose of nomination.
Once the list is done, then that is deemed to be an
election.

PRESIDENTIAL ELECTION
Include the word ‘valid’ to read ‘valid votes cast’. Amend to Include the
word ‘valid’ to read ‘valid
votes cast’.

Article 134
(4) (a) of the
Constitution
Article 136
(2) (a) of the
Constitution
(Election of the
President)

PPDT

Amend to provide for election of president on
a different day from other elective positions
(stagger the election).

Increase time for determination of presidential
election dispute to thirty days.

Amend Article 140 (2)
to increase the time for
the determination of
presidential election
dispute to thirty days.

Constitution of IEBC
Kenya, 2010
Article 88 (4)(g)
Section 109 (1)
(a) of Elections
Act, 2011

Repeal the current Elections (Voter Education)
Regulations, 2012 and enact new rules and
regulations. To provide a framework for review.
Review all other related provisions on the voter
education committees and enact new rules that
are commission driven.

Overhaul the entire set of
regulations. The process
will be consultative as it
involves many actors.
Doing studies to develop
a policy.

Section 4 IEBC
Act

Require voter education to include special interest
groups and utilise such communication modes as
may be accessible to persons with disabilities.

Section 5 IEBC
Act

Amend to include PWD in the composition of
IEBC.

Article 140
(1) of the
Constitution of
Kenya, 2010
Article 140
(2) of the
Constitution

CAJ
KNCHR
Judiciary

VOTER EDUCATION
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Section 5 (c) of
Elections Act,
2011

5 (c) in any other case, between the
date of the declaration of the
vacancy of the seat concerned and
the date of such election or
between the date or the
declaration of a referendum and
the date of such referendum.

PROSECUTIONS
Section 87 of the ODPP, IEBC
election Act on
the powers of the
Election Act.
87 (3)

Section 106 (3)
of the Elections
Act

Need for DPP and IEBC
to collaborate more
in terms of capacity
building, prosecution and
Set timelines for conducting prosecution of
offences. They are serious offences and the earlier investigations.
they are dealt with the better.
Develop procedures
which will also deal with
Need proper regulations to provide procedure
the issue of timelines.
for when election offences have been identified
during hearing.
There is need for clarity let the consequences be in
Take into account due process.
the Act i.e. debarment in
the next election.
Set procedure to inform/report to DPP the body
mandated to prosecute.
Amend Section 87.
Capacity building to train all parties involved,
police investigators and prosecutors.

Enhance the powers of the commission on the
enforcement of the code of conduct.
Gazette offices to prosecute election offences.
The finding of guilty should be in a manner
that the charge sheet has been prepared. For the
person to be given a fair hearing. There is need
for clarity 87 (3).
Need to merge Section 83 and 106 (3) of the
Elections Act.
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CAMPAIGNS
Section 25
(2) (a) of the
political parties
Act

KNCHR

Should be amended to provide for an equitable
mechanism for funding all political parties.

Section 2
Interpretation

IEBC

To provide for Party Expenditure
Rules to be filed with the
commission for vetting.

Include schedule of
campaigns in the
regulations.
Develop regulations for
the enforcement of code of
conduct.
Code of conduct should
apply during the byelection period.

Section 3IEBC
Functions of the
Commission

Working procedures for the Commission unit on
Campaign finance Regulation

Section 4 Powers of the
commission
Section 5Regulation of
Expenditure

IEBC

Working procedures for the commission unit on
Campaign finance Regulation Mechanisms to
guide campaign finance reporting processes.

Section 13 (1),
(2)-Receipt of
Anonymous
and Illegal
contributions

IEBC

Provide for procedures and mechanisms for
remitting anonymous and illegal funds to some
other identified body.

Section 20Regulation of
media coverage

IEBC

Provide procedures as may be necessary to
enforce limits. Emphasis on State owned media.

Section 25

IEBC

Provide for procedures for
registration and dissolution
of expenditure committees.

Article 177

NGEC

Gender top up through party list.
There is a process that is
Amend article 97 by inserting 97 (2) a- that
on-going and the outcome
nominations are to be conducted after elections. of that process is awaited.
This affirmative action must have a sunset clause.

Section 4 of
Political Parties
Act

NGEC

Amend to read: The Registrar shall not register a
party if such party lacks membership of persons
with disabilities, the youth, ethnic and other
minorities and marginalised communities.

Need to provide timelines
for the campaigns period.
IEBC to monitor
campaigns after
nominations.
Ensure what IEBC is doing
administratively is put in to
the law.

GENDER

Section 7 (2) of
Political Parties
Act
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amend by inserting “including persons with
disabilities, the youth, ethnic and other minorities
and marginalised communities”.
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MARGINALISED/SPECIAL INTEREST GROUPS
Interpretation
section

Meaning of office bearer.

Party List members to
include PWD.

Section 7 (2) (b) ORPP
and (c), Second
Schedule Para.
6, 19, 24, of the
Political Parties KNCHR
Act
Regulation 17
(1) - Form PP17

Amend to include persons with disabilities.
Also provide for continuous updating of
membership database.
Code of conduct for members and the party
officials.
Require political parties, working with NCPWD,
to capture details of members with disabilities.

KLRC to refer to conduct
further deliberations as
the IEBC commission
was not involved in the
deliberations of the Bill
enacting Article 100.

Section 36 of
Elections Act,
2011

IEBC

Amend to include definition of the word
‘marginalised’ for purposes of allocation of seats
to special interest groups.
Put in place legislation under Constitution of
Kenya, 2010 - Article 100).
To give proper definition to discrimination based
on ethnic and social origin under Article 27 (4).

Section 34 (1)
(2)(3)(4) of
Elections Act,
2011

IEBC, PPDT

Provide for a proviso to include a standardised
form for PWDs which is to be signed by the
nominee and certified by the National Council for
PWD or a certified medical practitioner.
PWD/special interest needs to swear disability
on oath (Self Declaration). Add proviso place
onus on the political parties to publicise the list in
print and electronic media within 7 days before
submission to the commission.
AND amend Regulation 54 (8) to provide for the
parties to further publish the final list.
Amend for political parties to capture details of
members PWD.

Regulation, 17
(1) Regulation
54 (8)
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ORPP
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DISPUTE RESOLUTION
Article 88 (4) (e) PPDT, CAJ
of Constitution,
Section 4 (e) of
the IEBC Act,
2011,
KNCHR

These laws require harmonisation so that only
Create timelines at each
one legal body is charged with the responsibility court level.
of hearing and determining political and electoral
disputes in Kenya.
Disputes arising as a result
of party primaries will be
Delete Article 88 (4) (e) AND S. 4 (e) IEBC Act. dealt with by the PPDT.

Section 40 of
Judiciary
Political Parties
Act 2011 Section
74 (1) of the
Elections Act,
2011

IEBC deals with disputes arising out of
constitutional compliance.

Regulation 99
of the Elections
(General)
Regulations,
2012
Section 39
(2) and (7) of
Political Parties
Act

PPDT

Section 40 (1) of PPDT
Political Parties
Act

Section S. 41 (1) PPDT
of the Political
Parties Act
Section 41

PPDT

A clarification of what
are and the definition of
the nomination disputes
under Article 88 (4) e of
the Constitution - IEBC
Tribunal Committee should
deal with qualification
Amend to increase membership of PPDT to
and statutory criteria,
seven.
presentation of the
Amend to provide for quorum of two members in nomination paper to the
the case of mentions.
Returning Officer.
All dispute mechanism
must be dealt with by
the parties and include
timelines days for parties
to conduct nominations,
solve disputes and present
Enlarge time for resolution of other disputes from papers.
three to four months.
If dissatisfied, the next
level of appeal is to the
PPDT.
Add section 40 (1) (g): to include disputes
arising out of party nominations which must be
determined within fifteen days of the disputed
decision.

Amend to an appeal shall lie from the decision of
the Tribunal to the Court of Appeal and Supreme Define the disputes
provided for under the
Court only on points of law.
Political Parties Act.
Include disputes arising
Amend to the decision of the Tribunal
from party primaries as part
enforceable as a decision of the High Court.
of the mandate of PPDT in
Add Section 41 (5) to read the Tribunal shall also Section 40 of the Political
Parties Act.
formulate their own rules of procedure where
necessary.

Add 41 (6) to read the Chief Justice shall gazette
the rules formulated in subsection 41 (5) for use
by PPDT.
Section 13 (1)
IEBC
of Elections Act,
2011
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Disputes arising out of the
presentation of papers to
IEBC will fall under IEBC
jurisdiction under Article
88 (4) (e).

Include time Lines (See
page 26 of the workshop
report).

Amend to provide for a new Section 13 (2)
(A) which obligates political parties to handle
disputes emanating from political party
nominations within the 55 days provided under
Section 13 (1).
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Regulation 8-12

IEBC

To review the provisions of regulation 8-12 to
provide for clearer timelines in dispute resolution
management. (Revised Regulations on Settlement
of Disputes).
Amendment of dispute resolution rules by
legislating for an affidavit to accompany the
Complaint Form.

Rule on security CAJ
of costs

Amend to provide for reasonable security for
costs.

Constitution of IEBC
Kenya, 2010
Article 101(4)
Section 86 (1)(2)
of Elections Act

Amend Section 86 (1) of Elections Act, 2011
to provide for the Election Court to issue a
certificate of its determination to the commission
and relevant Speaker.

Constitution of
Kenya, 2010 Article 87 (2),
Section 76 ,77
of Election Act,
2011

IEBC

To review Section 76 (1) (a) of Election Act by
deleting the word ‘publication’ and replacing it
with the word ‘declaration’.
Amend Section 76 to align it with the Supreme
Court decision and have gazettement of election
results within three days.

Rule 21 of
The Elections
(Parliamentary
And County
Petitions)
Petition Rules,
2013.

IEBC

Have procedural rules on the management of
election material during scrutiny.

JUDICIARY

Amend to have IEBC keep physical custody of
the election material, and the court will be given
access to the material when it is necessary.

Stay pending
appeal

JUDICIARY

Have an automatic stay of by-election pending
appeal of the result of an election petition.

JUDICIARY

Time frame in
JUDICIARY
election petitions

Delete Section 86 (2) of the Elections Act, 2011
so that the Speaker need not issue a notice to the
Commission.
Amend Section 76 to
align it with the Supreme
Court decision and have
gazettement of election
results within three days.

Reduce the timeframe of an election petition to
one year; 6 months in the High Court, 3 months
in the Court of Appeal and 3 months in the
Supreme Court

PROPOSALS SENT TO THE COMMITTEE BUT NOT DISCUSSED
SUBMITTED FOR CONSIDERATION
GENDER
Section 4
of Political
Parties Act
Section 7 (2)
of Political
Parties Act
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NGEC

Amend to read: The Registrar shall not register a
party if such party lacks membership of persons
with disabilities, the youth, ethnic and other
minorities and marginalised communities.
Amend by inserting “including persons with
disabilities, the youth, ethnic and other minorities
and marginalised communities”.
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ADMINISTRATION OF ELECTIONS
Political Parties ORPP
Act - SECTION
3 (1)(A)

Amend to include the role of the political parties.

Section 32 of
Elections Act,
2011

IEBC

To provide for submission of symbols at least 7
days before nomination.

Constitution of
Kenya, 2010
Article 101(4)
(a)(b)

IEBC

To define the word “occurrence” under the
Election Act.

Elections
(General)
Regulations 4

IEBC

Delete

Election
(General)
Regulation 73
(3),(4)-

IEBC

Immediately after the completion of the statement
under sub regulation (2), the presiding officer, in
the presence of the candidates or agents shall seal
in separate tamper proof envelopes:
(a) the spoilt ballot papers, if any;
(b) the marked copy registers, where necessary;
and
(c) the counterfoils of the used ballot papers.
As soon as practicable the presiding officer
shall, place the tamper proof envelops under sub
regulation (3) above into the respective ballot
boxes and deliver the ballot boxes to the returning
officer who shall take charge thereof.

Election
(General)
Regulation 78
& 81 - Rejected
ballots and
disputed ballot

IEBC

Forms 34/35 to be reviewed and standardised in
line with the Supreme Court Ruling.

Election
(General)
Regulation 82Results

IEBC

The PO may submit polling station provisional
results electronically as may be provided for by
the commission.

Regulation 83
(a) has omitted
accurately
collating as
provided for in
Art.86 (1)(a)

IEBC

83 (a) delete the words “tally” and replace with
“accurately collate”. Delete the word “without”.

Elections
(General)
Regulation 83
(c)

IEBC

83 (c) delete Form 34 and 35 and replace with
respective Form 36.

Elections
(General)
Regulation 83
(c)(iv)

IEBC

Delete Regulation 83 (c )(iv)
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GENERAL
Section 11, 14
and 15 Political
Parties Act

ORPP

Deregistration of political parties that do not field
candidates for six years.

Section 16
Section 25
(2) (a) of the
political parties
Act

Provisions for merged political parties,
provisionally registered political parties.

KNCHR

Should be amended to provide for an equitable
mechanism for funding all political parties.

Section 10 (2)(c) IEBC
IEBC Act

To review S 10 (4) by deleting the word “shall”
and replacing with ‘may’ to read:
10 (4) The Secretary shall hold office for a
term of five years but may be eligible for reappointment.

Second schedule IEBC
to the IEBC Act
Paragraph 9 (1)

To amend the definition section of the
commission to refer to the Secretary as appointed
under Article 250 or any other person designated
by the commission.

Second Schedule IEBC
to the Act,
paragraph 9 (3)

To amend by deleting the words
“shall consult” and replace with
“will liaise”.
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ANNEX D
SUMMARY OF STAKEHOLDER ENGAGEMENT MEETINGS/TRAININGS AND WORKSHOPS
MAY 2012 – FEBRUARY 2014

NO.

CATEGORY

TYPES OF MEETINGS/
TRAINING

DATES

ICJ
JWCEP

Meeting on the EDR Process

21st May 2012
(Serena)

IEBC
KLRC
DPP
JTI
IEBC
Judiciary

Meeting with Governmental
Stakeholders

29th June, 2012
Morning
(Intercontinental )

IDLO
EISA
IFES
Judiciary

Meeting with Non-Governmental
Stakeholders

29th June, 2012
Afternoon
(Intercontinental)

JWCEP
Judges

Technical retreat of JWCEP

10th – 14th July, 2012:
(GRVL Naivasha)

ICJ
Ugandan Judges
Private Practitioners
Judicial officers
JWCEP

Experts meeting with Ugandan Judges
on the EDR Process

20th July, 2012
(Safari Park)

JWCEP Committee
Members
Conference participants

Speech by Hon. Mr. Justice Majanja
at the Ahadi Conference on Youth
and Social-Economic Implications for
Fair and Peaceful Elections (Building
Confidence: Transforming the Judi
ciary for Fair and Peaceful Elections)

7th August, 2012
(LAICO)

PPDT
Conference Participants
JWCEP

Meeting on strengthening and
enhancing the capacity of the PPDT to
be an efficient and effective tribunal
capable of expeditiously adjudicating
political parties’ disputes

10th and 11th August,
2012

ICJ
Stakeholders
JWCEP

ICJ Kenya Annual Jurists Conference
(Theme: Preparing for Elections
in a Transitional Society: Kenya’s
Preparedness for the Elections)

14th – 18th August, 2012
(Mombasa Continental
Resort)

Judges’ Colloquium
JWCEP

Hon. Prof. Justice Smokin Wanjala
gave an overview on the work of the
Judiciary Working Committee
on Election Preparations

24th August, 2012
(Mombasa)
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IFES
EISA
IED
ICJ Kenya
JTI
Judiciary

Meeting on Developing Committees
Work plan, Training Curriculum and
Materials

30th August, 2012
(Supreme Court)

IDLO
EISA
IFES
ICJ Kenya
Judiciary

Meeting on JWCEP work plan &
Curriculum Development

3rd September, 2012

JWCEP
Civil Society
Organisations
Governmental
Stakeholders

Presentation to the Kenya Law Reform
Commissionand civil society partners
the Judiciary’s proposed amendments
to the Election Act

4th September, 2012

EISA
IFES
IEBC
KMJA
JTI
Judiciary

Meeting on development of Petition
Rules and Work Plan

10th September, 2012
(Crown Plaza)

Hon Chief Justice
JWCEP

Presentation of the 120 day Report

18th September, 2012

KARA
Capital Group
Nation Media Group
Radio Africa
Capital FM
Standard Group
Nairobi Law Monthly
People Newspaper
Citizen TV
ZUKU TV
Ghetto Radio
Judiciary

Media Breakfast Briefing on the
JWCEP 120 day report

24th September, 2012
(Laico)

IDLO
IFES
KLRC
IED
ICJ
EISA
Judiciary

Meeting on development of JWCEP
Work Plan, Training Curriculum &
Materials

Milimani Law Courts
24th September, 2012
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IED
Advocates
EISA
KLRC
IEBC
ICJ Kenya
JWCEP

Meeting to develop Draft Election
Petition Rules

27th September, 2012
(Norfolk)

IEBC
JWCEP
Conference Participants

Inter-Agency retreat to develop
election offences
documentation

16th – 19th October,
2012

IEBC
LSK
ICJ-Kenya
IDLO
IFES
JTI
Advocates
Judiciary

Validation Workshop on Election
Petition Rules

23rd October, 2012

ICJ-Kenya
JWCEP
Inter-News Agency

Round table meeting with the media
on the state ofpreparedness of the
Judiciary for elections in conjunction
with Inter-News Agency

2nd November, 2012

IEBC
CID
Kenya Police
DPP
JWCEP

Committee on Prosecution of Electoral
Offences

Various meetings in
October and November
2013
(IEBC Offices)

IEBC
CID
Kenya Police
DPP
JWCEP

Inter-Agency working retreat to
develop a handbook on investigation
and prosecution of electoral offences

6th -7th December, 2012
(Elementaita
Country Lodge)

JWCEP
Judiciary

ToT Training on EDR

8th – 11th November,
2012
GRVL Naivasha

IFES
EISA
JWCEP

EDR Training for High Court and
Court of Appeal Judges (Group 1)

11th – 14th November,
2012
GRVL Naivasha

IED
Advocates
JWCEP
Judiciary

EDR Training for High Court and
Court of Appeal Judges (Group 2)

15th – 18th November,
2012
GRVL Naivasha

IDLO
IFES
ICJ
EISA
JWCEP

Meeting with stakeholders

4th December, 2012
(Milimani Law Courts)
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JWCEP
JLAC
CIOC

Meeting with the Justice and Legal
Affairs Committee (JLAC) and
Constitution Implementation Oversight
Committee (CIOC)

4th December, 2012
(Parliament Buildings)

GIZ
IFES
JWCEP

Meeting with GIZ on Technical
Support on development of EDR
Facilitators Training Manual and
Participants Handbook

7th December, 2012
(Milimani Law Courts)

EISA
Japanese Embassy
Finish Embassy
USAID
ICJ-Kenya
British High Commission
GIZ
Ford Foundation
IDLO
Judiciary

Meeting with development partners

10th December, 2012
(Fairview Hotel)

JWCEP
IEBC
Red Cross
The Public

Hon. A.K. Mwicigi addressed youth
and participants on the last day of the
voter registration exercise and passed
the message for peaceful elections, and
that the Judiciary is ready to handle
election disputes, election petitions
and election-related offences before
and after the March 4 2013 General
Election (KuvukaKuvuka Initiative)

18th December, 2012

IEBC
GIZ
ICJ
IFES
EISA
JWCEP

Validation of EDR Facilitators
Training Manual and Participants
Handbook by Stakeholders

9th January, 2013
(Milimani Law Courts)

POLITICAL PARTIES
ORPP
IEBC
JWCEP

Validation of the Draft Supreme Court
(Election Petition Rules) 2013

10th January, 2013
Intercontinental

Advocates involved in
past election petitions
Academia
LSK
JWCEP

Validation of the Draft Supreme Court
(Election Petition Rules) 2013

13th January, 2013
Crown Plaza

Uhuru Park, Nairobi
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EISA
IEBC
Kenyatta University Sch.
of Law
Former Presidents
Advocates
Academia
Judiciary

The International Conference on
Elections March 2013: Imminent
Debates in the Event of a Presidential
Election Run-off

14th – 15th January, 2013
Crown Plaza

IDLO
IFES
GIZ
JWCEP
Judiciary

Validation of EDR Facilitators
Training Manual and Participants
Handbook by the EDR TOTs

15th -16th January, 2013
Boma

ILEG
JWCEP
Judiciary

EDR Training for the Industrial Court
and Land and Environment Judges

17th – 20th January,
2013
Boma

JWCEP
Judiciary

EDR Training for Magistrates, Legal
Researchers and Law Clerks
Group 1 (5 regions)
Group 2 (5 regions)

21st –24th January, 2013
24th – 27th January,
2013
Kisumu (Kisumu Hotel)
Mombasa (Whitesands)
Nairobi (Boma)
Nakuru (Hotel Cathay)
Nyeri (Outspan)

DEWCIS Solutions Ltd
IFES
JWCEP
Judiciary

Meeting by the Judiciary ICT
Directorate to brief JWCEP on the
Case Management System being
developed

23rd January, 2013
Boma

NCAJ
JWCEP

Meeting called by the Chief Justice to
engage with other actors in the justice
sector on the state of preparedness by
each institution for the 2013 Elections

29th January, 2013

Riara University Faculty
of Law
JWCEP
The public

Hon. Mr. Justice David Majanja was
the main speaker at a public lecture
organised by the Riara Law School:
Election Preparedness: Judging the
March 4 General Election

29th January, 2013

EU Pre-Election Expert
Mission
JWCEP

Meeting with the Pre-election group
on the state of preparedness of the
Judiciary

30th January, 2013
Intercontinental
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Advocates
LSK
IEBC
JWCEP

Facilitation at the CLE Programmes on
Electoral Process Laws and practices

11th January, 2013
Nairobi
18th January, 2013
Mombasa
25th January, 2013
Eldoret
1st February, 2013
Kisumu
8th February, 2013
Nakuru

IFES
ENOS BOLO
JWCEP
Judiciary

Debrief Meeting of ToT’s on EDR

4th February, 2013
Silver Springs

Carter Center EOM
JWCEP

Meeting with Election Observer Group

4th February, 2013
Silver Springs

JWCEP
Judiciary

Training of Supreme Court staff on
EDR

8th February, 2013
Hilton

JWCEP Secretariat

Secretariat Team Building

16th -17th February,
2013
(Red Court Nairobi)

IDLO
USAID
EMBASSY OF
FINLAND
ICJ Kenya
MOJNCCA – GJLOS
JWCEP
Judiciary

Stakeholder Engagement & Support
meeting

18th February, 2013
Intercontinental

IDLO
JWCEP

Stakeholder support meeting

14th February, 2013

Transitional Authority
JWCEP
Gubernatorial candidates

Hon. Justice Maraga attended the
forum to appraise the candidates on the
steps the Judiciary has taken
to prepare for the elections

22nd February, 2013
(Great Rift Valley
Lodge)

Hindu Council of Kenya
JWCEP

Meeting at the invite of members of
the Hindu community on the
preparedness of the Judiciary for the
General Election

27th February, 2013
(Visa Oshwal
Auditorium, Westlands)

JWCEP
Various print and media
Houses
Judges, Magistrates and
Judiciary Staff

Communication plan for JWCEP
(Supplements, editorials, infomercials,
talk shows, presenter mentions,
adverts, posting FAQ sheets on
Judiciary website, press releases)

Throughout February,
2013

GIZ
Judiciary

EDR Training for newly appointed ICT 24th February – 1st
assistants
March, 2013
Crown Plaza
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GIZ
DEWCIS
JWCEP
Judiciary

Handing over of 50 Laptops & 50
Modems

12th March, 2013
Milimani Law Courts

EISA
JWCEP
Judiciary

Training of Deputy Registrars on EDR

13th – 16th March, 2013
Maanzoni Lodge

JWCEP
JTI
Judiciary

Training of Executive Officers on EDR

24th – 27th March, 2013
Hotel Cathy

EISA
JWCEP
Judiciary

Colloquium on EDR for the 2013
Election Court

21st -24th April, 2013
GRVL

GIZ
LSK
Advocates
UON Academia
CILPRA
JWCEP

Meeting on a Handbook on Elections

28th March, 2013
Milimani Law Courts

NCLR
UON
JWCEP
Judiciary

Training of Legal Researchers on EDR

28th April – 1st May,
2013
Maanzoni Lodge

JWCEP
Judiciary

Meeting with Legal Researchers,
Secretaries and Clerks assigned to
Judges handling Election Petitions
stationed in Nairobi

29th May, 2013
Milimani Law Courts

Carter Center EOM
JWCEP

Meeting with Election Observer Group
to receive pre-release report

26th June, 2013
Milimani Law Courts

IDLO
Working Smart
JWCEP

JWCEP Secretariat Team Building

10th July, 2013
Boma

EISA
Working Smart
JTI
JWCEP
Judiciary

2nd Annual JWCEP Evaluation
Retreat

11th – 14th July, 2013
Kilaguni, Serena

ICJ-Kenya
EISA
Kiss FM
IDLO
JTI
JWCEP
Judiciary

Colloquium of the Court of Appeal
Judges on EDR

28th – 31st July, 2013
Boma
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IDLO
JTI
JWCEP
Judiciary

Training of Court of Appeal staff on
EDR

14th – 15th August, 2013
Maanzoni Lodge

IDLO
JWCEP

Post-Election Report Writing meeting

10th September, 2013
Milimani Law Courts

IDLO
JWCEP

Meeting to explore development of
Compendium

31st October, 2013
Milimani Law Courts

PPDT
IED
IDLO
RPP
UON
KLRC
GIZ
ILEG
DANIDA
French Embassy
DFID
Ford Foundation
JWCEP

Meeting with Development Partners

21st November, 2013
Fairview Hotel

Hon Chief Justice
GIZ
JWCEP
LSK

Unveiling of the Handbook on Election 29th November, 2013
Disputes in Kenya
(InterContinental)

LSK
JTI
ICJ Kenya
Kenya Law
USAID
IDLO
DANIDA
ILEG
PPDT
EISA
UON
JWCEP

2nd meeting on development of the
Compendium

10th December, 2013
Milimani Law Court

IDLO
JWCEP
Consultants
interviewees

Interviews with various stakeholders
on evaluation of performance of
JWCEP and Judiciary in the 2013
election petitions

December 2013-January,
2014
Milimani Law Courts

IDLO
EISA
IED
UON
IFES
Kenya Law
JTI
JWCEP

3rdmeeting on development of the
Compendium

16th January, 2014
Milimani Law Courts
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Debrief for the High Court Judges
and Magistrates who handled 2013
Election petitions
Group 1
Group 2

Maanzoni Lodge

Debrief for the Supreme Court and
Court of Appeal Judges on the 2013
Election petitions appeals

3rd -6th December, 2014
(Fairmont Nanyuki)

Presentation of the JWCEP Evaluation
Report to the Hon. Chief Justice

5th December, 2014
(Fairmont Nanyuki)

JWCEP Ad Hoc Election Committee

30th January, 2015
(EKA Hotel)

Debrief with Governmental
Stakeholders on the 2013 Election
Petitions

12th -13th February,
2015
(EKA Hotel)

EISA
JWCEP

Participation in EISA internal
monitoring and evaluation exercise
conducted by EISA M&E officer
Johannesburg office, aimed at
assessing the progress, accountability
and results of the project

27th February, 2015
(EISA Offices)

EISA
Advocates
JWCEP

Debrief with the Legal Fraternity on
the 2013 Election Petitions

6th March, 2015
(Sarova Panafric)

EISA
Political Parties
JWCEP

Debrief with Political Parties on the
2013 Election Petitions

24th April, 2015
(Sarova Panafric)

IDLO
Civil Society
Organisations
JWCEP

Debrief with Civil Society
Organisations on the 2013 Election
Petitions

30th April, 2015
(InterContinental)

IDLO
Zambia Legislative
Assembly
JWCEP

Meeting with the representatives
Zambia Legislative Assembly

30th April, 2015
(InterContinental)

OAG and DOJ
IDLO
Governmental
Stakeholders
JWCEP

Multi-Stakeholder Forum on EDR
ahead of the next elections convened
by the Hon AG for Governmental
Stakeholders

1st -4th July, 2015
(SOPA Lodge)

JSC
JWCEP

Meeting with the Justice and Legal
Committee of the JSC

17th August, 2015
(Supreme Court)

Hon Chief Justice
JWCEP

Meeting with the Hon. Chief Justice

17th August, 2015
(Supreme Court)

IDLO
JWCEP
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ANNEX E
WEBLINKS TO THE REPORT

1.

Interim Report of the Judiciary Working Committee on Election Preparations
(Quarterly  Report)  
http://www.kenyalaw.org/kl/fileadmin/Judiciary_Working_Committee_
Elections_120Day_Report.pdf
http://www.judiciary.go.ke/portal/assets/filemanager_uploads/reports/
I N T E R I M % 2 0 R E P O RT % 2 0 O F % 2 0 T H E % 2 0 J U D I C I A R Y % 2 0
WORKING%20COMMITTEE%20ON%20ELECTION%20PREPARATIONS.
pdf

2. Weblink on JWCEP Reports
http://kenyalaw.org/kl/index.php?id=3482
3.	 Pre-election Report
http://www.kenyalaw.org/kl/fileadmin/JUDICIARY_PRE-ELECTION_REPORT.pdf
4. Post-Election Report
http://kenyalaw.org/kl/fileadmin/Judiciary_Post-Election_Report_2013.pdf
5.

JWCEP Evaluation Report
http://kenyalaw.org/kl/fileadmin/Judiciary-Working-Committee-EvaluationReport-on-Election-Preparations.pdf
http://www.judiciary.go.ke/portal/assets/filemanager_uploads/Downloads/
JWCEP%20Evaluation%20Report.pdf

6.

Handbook on Election Disputes in Kenya: Context, Legal Framework, Institutions
and Jurisprudence
Published by Law Society of Kenya with support from GIZ and Judiciary October 2013

http://www.judiciary.go.ke/portal/assets/filemanager_uploads/reports/
Handbook%20on%20Election%20Disputes%20in%20Kenya%20-1.pdf
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THE JUDICIARY

REPUBLIC OF KENYA

THE JUDICIARY
INTERIM REPORT OF

SEPTEMBER 2012-FEBRUARY 2013

PRE-ELECTION REPORT

THE JUDICIARY WORKING COMMITTEE
ON ELECTION PREPARATIONS
(QUARTERLY REPORT)

Judiciary Working Committee on Election Preparations (JWCEP)
Laying the Ground for Electoral Justice

1

MAY 2014

THE JUDICIARY

Judiciary Working Committee
on Election Preparations

POST-ELECTION

REPORT
MARCH - SEPTEMBER, 2013

Evaluation of the performance of the Judiciary and the
Judiciary Working Committee on Election Preparations
in managing the electoral dispute resolution process
MAY 2014
Judiciary Working Committee on Election Preparations (JWCEP)
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Judiciary Committee on Elections,
City Hall Way,
P. O. Box 30041 - 00100
Nairobi, Kenya
jce@judiciary.go.ke
www.judiciary.go.ke

Developed with the Support of:
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