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NOTICE OF MOTION

Application for leave to be joined as an interested

party

TAKE NOTICE that on Wednesday the 23rd day of August 2017 at 9:00 o'clock in the

morning  or  as  soon  thereafter  as  can  be  heard,  Isaac  Aluoch  Polo  Aluochier,  the

applicant,  of email  address  aluochier@gmail.com, WhatsApp/Telephone 0716446500

and P O Box 44848-00100, Nairobi, will move the court for an order that:

 1. The Applicant, Isaac Aluoch Polo Aluochier, be joined to Presidential Election

Petition No. 1 of 2017 as an interested party.

 2. Any other order that the court deems to be just in the circumstances.

on the grounds that:

 1. The instant application is made pursuant to Rule 25 of the Supreme Court Rules,

2012.

 2. The Applicant is a citizen of Kenya with a heart of abiding by his constitutional
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obligation  in  Article  3(1)  of  the  Constitution1,  of  respecting,  upholding  and

defending the Constitution.  He is in this application acting in the public interest,

pursuant to Article 258(2)(c)2, and does not represent, nor is he affiliated to, any

presidential candidate or sponsoring political party in the presidential elections

held on 8 August 2017.

 3. Should this application be denied, the Applicant, in common with the people of

Kenya, will suffer prejudice as follows:

 3.1. Should the issues raised in the instant application not be considered

by the court and determined, there is a very real risk that the government that

would  be  established,  upon  confirmation  of  Uhuru  Muigai  Kenyatta  as

President-elect and William Samoei Ruto as Deputy President-elect, would

be  otherwise  than  in  compliance with  the  Constitution,  and  so  unlawful,

pursuant to Article 3(2) of the Constitution3.

 3.2. Article 1(1) of the Constitution4 provides that ALL sovereign power

belongs  to  the  people  of  Kenya  and  SHALL  be  exercised  ONLY  IN

ACCORDANCE WITH the  Constitution.   Article  2(1)5 provides  that  the

Constitution is the supreme law of Kenya and BINDS ALL PERSONS and

ALL STATE ORGANS at  both  levels  of  government.   And Article  2(2)6

PROHIBITS any person from claiming or exercising State authority except

as  authorised  under  the  Constitution.   Consequently,  whoever  is  to  be

confirmed as  President and Deputy President  MUST have arrived at  that

confirmation  “only in  accordance with”  the  Constitution,  in  order  not  to

subvert the sovereign will of the people of Kenya, which indeed is the public

interest.

 3.3. As Uhuru Muigai Kenyatta, the President-elect, and William Samoei

1 Article 3(1) of the Constitution reads: “Every person has an obligation to respect, uphold and defend 
this Constitution.”

2 Article 258(2)(c) of the Constitution reads: “In addition to a person acting in their own interest, court
proceedings under clause (1) may be instituted by – … (c) a person acting in the public interest ...”

3 Article 3(2) of the Constitution reads: “Any attempt to establish a government otherwise than in 
compliance with this Constitution is unlawful.”

4 Article 1(1) of the Constitution reads: “All sovereign power belongs to the people of Kenya and shall 
be exercised only in accordance with this Constitution.”

5 Article 2(1) of the Constitution reads: “This Constitution is the supreme law of the Republic and binds
all persons and all State organs at both levels of government.”

6 Article 2(2) of the Constitution reads: “No person may claim or exercise State authority except as 
authorised under this Constitution.”
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Ruto,  the  Deputy President-elect,  have  not  arrived  on  the  verge  of  their

confirmation respectively as President and Deputy President “in accordance

with” the Constitution, the said confirmations would be an overthrow of the

sovereign will  of  the people of  Kenya,  be against  the  public  interest,  be

unlawful and be tantamount to a civilian coup d'etat!  Such MUST NOT be

allowed by the State organ of the Judiciary, pursuant to Articles 1(1), 2(2)

and 3(1) of the Constitution.

 4. The question before the court is one of assessing the validity of the election of

the President-elect,  pursuant  to Article 140 of the Constitution7.   The instant

application  is  based  on  two  fundamental  grounds:  (a)  the  invalidity  of  the

qualification of a President-elect, and (b) the invalidity of the nomination of a

presidential  candidate.   The  application,  together  with  its  accompanying

affidavit, prove that both the President-elect and the Deputy President-elect were

and  are  not  qualified  to  be  elected  as  President  and  Deputy  President

respectively.  Additionally proved is that both the President-elect and the Deputy

President-elect  were  not  validly  nominated  as  presidential  and  deputy

presidential candidates respectively.  Consequently, the application argues, their

elections to the said offices should be invalidated pursuant to Article 140.

 5. The grounds in this application are indeed DIFFERENT from those presented by

the petitioners in  Presidential  Election Petition No. 1  of 2017.   The grounds

presented by the petitioners cover post-nomination issues, and voting-day and

post-voting-day counting, count recording, vote tallying and declaration issues.

The nature of the grounds covered by the petitioners require tedious perusal of

evidence contained in thousands of pages of records – a painstaking exercise

required of the court, more so considering the very tight timelines imposed by

the Constitution for the resolution of the matter.  On the other hand, the above-

mentioned grounds covered in my application are relatively simple, involving

going through brief factual and legal checklists, with evidence predominantly in

the public  domain – an exercise that  should literally take only a  few hours,

without straining the court in the very tight timelines it is operating under.  There

should therefore be no duplication in  the issues raised in my application, as

7 Article 140(3) of the Constitution reads: “If the Supreme Court determines the election of the 
President-elect to be invalid, a fresh election shall be held within sixty days after the determination.”
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compared to those raised by the petitioners.  In other words, my application is a

genuine contribution and complement to the resolution of the question of the

validity of  the election of  the President-elect,  pursuant  to Article  140 of  the

Constitution.

 6. The two key issues for resolution in my application are as follows:

 6.1. The  1st and  2nd Respondents  were  and  are  NOT  ELIGIBLE  for

election  as  President  or  Deputy  President,  pursuant  to  the  provisions  of

Article 137(1)(b) of the Constitution8 as read together with Article 99(1)(b)9

and Article 148(1)10, which requires that such a person satisfies ANY moral

and  ethical  requirements  prescribed by the  Constitution  or  by an Act  of

Parliament.   The  1st and  2nd Respondents  have  NOT SATISFIED all  the

moral and ethical requirements prescribed by the Constitution or by an Act

of Parliament, and it is on account of this failure to satisfy AT LEAST ONE

of these moral and ethical requirements that the 1st and 2nd Respondents were

and  are  individually  rendered  ineligible  for  election  as  a  member  of

Parliament  (MP),  and  consequently  disqualified  for  nomination  as  a

presidential candidate or as a deputy presidential candidate.

 6.2. The 3rd Respondent nominated the 1st and 2nd Respondent to contest

for  the  State  offices  of  President  and  Deputy  President  in  the  general

elections held on 8 August 2017. Notwithstanding that the 3rd Respondent is

a  registered  political  party,  duly  registered  by  the  Registrar  of  Political

Parties (RPP), it is my considered submission that it is NOT a political party

8 Article 137(1)(b) of the Constitution reads: “A person qualifies for election as a presidential 
candidate if the person – … (b)  is qualified to stand for election as a member of Parliament ...”

9 Article 99(1)(b) of the Constitution reads: “Unless disqualified under clause (2), a person is eligible 
for election as a member of Parliament if the person – … (b) satisfies any educational, moral and 
ethical requirements prescribed by this Constitution or by an Act of Parliament ...”

10 Article 148(1) of the Constitution reads: “Each candidate in a presidential election shall nominate a 
person who is qualified for nomination for election as President, as a candidate for Deputy 
President.”
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as defined in Articles 9111, 9212 and 26013 the Constitution.  Consequently, it

did not  and does not have legal capacity to nominate any person for any

elective State office in any election under the Constitution, including under

Article  137(1)(c)  of  the  Constitution14,  with  the  result  being  that  its

nominations  of  the  1st and  2nd Respondents  as  President  and  Deputy

President in the general elections of 8 August 2017 were and are invalid, null

and void!

 7. In brief, the points of law raised are as follows:

Satisfying Moral and Ethical Requirements

 7.1. Section 22(1)(a) of the Elections Act15 provides that a person may be

nominated for an election under the Act ONLY IF that person is qualified to

be elected to that office under the Constitution and the Act.  Consequently, if

Respondent Nos. 1 and 2 were and are NOT QUALIFIED to be elected to

the  office  of  MP,  they  were  NOT  to  be  nominated  to  contest  for  the

presidency.

 7.2. What  are  the  moral  and  ethical  requirements  prescribed  by  the

Constitution that are applicable to all persons in assessing their eligibility for

election to the office of MP?

 7.3. Article 79 of the Constitution16 provides for the setting up of an ethics

and  anti-corruption  commission  for  the  purpose  of  ensuring  compliance

with, and enforcement of, the provisions of Chapter Six of the Constitution.

11 Article 91(1) of the Constitution reads, in part: “EVERY political party SHALL – … (b) have a 
democratically elected governing body; … (d) abide by the democratic principles of good 
governance, promote and practice democracy through regular, fair and free elections WITHIN the 
party; … (g) promote the objects and principles of this Constitution and the rule of law; and (h) 
subscribe to and observe the code of conduct for political parties.”

12 Article 92 of the Constitution reads, in part: “Parliament shall enact legislation to provide for – … (c)
the regulation of political parties; (d) the role and functions of political parties; (e) the registration 
and supervision of political parties; … (g) the accounts and audit of political parties; … (i) any other 
matters necessary for the management of political parties.”

13 Article 260 of the Constitution reads, in part: “In this Constitution, unless the context requires 
otherwise - … 'political party' means an association contemplated in Part 3 of Chapter Seven ...”

14 Article 137(1)(c) of the Constitution reads: “A person qualifies for nomination as a presidential 
candidate if the person – … (c) is nominated by a political party, or is an independent candidate ...”

15 Section 22(1)(a) of the Elections Act reads: “A person may be nominated as a candidate for an 
election under this Act only if that person – (a) is qualified to be elected to that office under the 
Constitution and this Act ...”

16 Article 79 of the Constitution reads: “Parliament shall enact legislation to establish an independent 
ethics and anti-corruption commission, which shall be and have the status and powers of a 
commission under Chapter Fifteen, for purposes of ensuring compliance with, and enforcement of, the
provisions of this Chapter.”
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This Article implies that Chapter Six of the Constitution is concerned with

ethics.

 7.4. Article 3(1) of the Constitution provides that every person, including

one seeking elective State office, has an obligation to respect, uphold and

defend this Constitution.  Therefore if it is determined that a person has not

respected,  has  not  upheld  or  has  not  defended  the  Constitution,  yet

circumstances demanded respect, upholding and defence of the Constitution,

that  person is deemed not to have complied with some of the moral and

ethical requirements in the Constitution.

 7.5. Article 10 of the Constitution17 provides that whenever any person,

including  one  seeking  elective  State  office,  APPLIES  or  interprets  the

Constitution, or enacts, APPLIES or interprets any law, that person is bound

by the national values and principles in Article 10, which include, among

others, the rule of law and integrity.

 7.6. Article 73(2) of the Constitution18 provides that the guiding principles

of  leadership  and  integrity  include:  (b)  objectivity  and  impartiality  in

decision  making,  and  in  ensuring  that  decisions  are  not  influenced  by

nepotism, favouritism, other improper motives or corrupt practices; and (c)

selfless service based solely on the public interest, demonstrated by honesty

in the execution of public duties and the declaration of any personal interest

that may conflict with public duties.

 7.7. Article  74  of  the  Constitution19 provides  that  all  substantive  and

17 Article 10 of the Constitution reads: “(1) The national values and principles of governance in this 
Article bind all State organs, State officers, public officers and all persons whenever any of them – (a)
applies or interprets this Constitution; (b) enacts, applies or interprets any law; or (c) makes or 
implements public policy decisions. (2) The national values and principles of governance include: (a) 
patriotism, national unity, sharing and devolution of power, the rule of law, democracy and 
participation of the people; (b) human dignity, equity, social justice, inclusiveness, equality, human 
rights, non-discrimination and protection of the marginalised; (c) good governance, integrity, 
transparency and accountability; and (d) sustainable development.”

18 Article 73(2) of the Constitution reads: “The guiding principles of leadership and integrity include – 
(a) selection on the basis of personal integrity, competence and suitability, or election in free and fair 
elections; (b) objectivity and impartiality in decision making, and in ensuring that decisions are not 
influenced by nepotism, favouritism, other improper motives or corrupt practices; (c) selfless service 
based solely on the public interest, demonstrated by - (i) honesty in the execution of public duties; and
(ii) the declaration of any personal interest that may conflict with public duties; (d) accountability to 
the public for decisions and actions; and (e) discipline and commitment in service to the people.”

19 Article 74 of the Constitution reads: “Before assuming a State office, acting in a State office, or 
performing any functions of a State office, a person shall take and subscribe the oath or affirmation of
office, in the manner and form prescribed by the Third Schedule or under an Act of Parliament.”
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acting  State  officers  are  required  to  take  and  subscribe  to  the  oath  or

affirmation  of  office,  in  the  manner  and  form  prescribed  by  the  Third

Schedule of the Constitution or under an Act of Parliament.  In the Third

Schedule, the oath or solemn affirmation of allegiance for the President and

Deputy President provides that, in part: 

“... I will obey, preserve, protect and defend this Constitution of Kenya,
as by law established, and all other laws of the Republic ...”  

The oath or affirmation for an MP provides, in part: 

“...  I  will  obey,  respect,  uphold,  preserve,  protect  and  defend  this
Constitution of the Republic of Kenya ...”  

In other words, the oaths required to be taken by or subscribed to by the

elected State officers affirm compliance with Article 3(1) of the Constitution,

requiring them to respect, uphold and defend the Constitution.

 7.8. Article 75(1) of the Constitution20 provides that a State officer shall

behave, whether in public and official life, in private life, or in association

with other persons, in a manner that avoids (a) any conflict between personal

interests and public or official duties, and (b) compromising any public or

official interest in favour of a personal interest.  Pursuant to Article 3(1) of

the  Constitution,  it  is  the  obligation  or  duty of  every  person  to  respect,

uphold and defend the Constitution.  Consequently, when a State officer is

faced  with  a  situation  of  conflict  between  respecting,  upholding  and

defending the Constitution and a personal interest, that State officer must

behave in a manner that avoids that conflict, even if it means that the only

manner of so avoiding not respecting, not upholding or not defending the

Constitution is to cease occupying the State office. For, pursuant to Article

2(1),  the  Constitution  is  the  supreme law of  the  Republic  and  binds  all

persons  and  all  State  organs  at  both  levels  of  government.   The  same

principle applies in a case where pursuit of a personal interest compromises

any public or official interest, including compromising respecting, upholding

and defending the Constitution.

 7.9. Articles 76, 77 and 78 of the Constitution provide other moral and

20 Article 75(1) of the Constitution reads: “A State officer shall behave, whether in public and official 
life, in private life, or in association with other persons, in a manner that avoids – (a) any conflict 
between personal interests and public or official duties; (b) compromising any public or official 
interest in favour of a personal interest; or (c) demeaning the office the officer holds.”
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ethical requirements to be abided by State officers.

 7.10. Article  84 of  the  Constitution21 provides  that  in  every election  all

candidates and all political parties shall comply with the code of conduct

prescribed by the IEBC.

Nomination by a Political Party

 7.11. Article 260 of the Constitution reads, in part: 

“In this Constitution, unless the context requires otherwise –  'political
party' means an association contemplated in Part 3 of Chapter Seven”.

Part  3 of  Chapter Seven is  comprised of  Articles  91 and 92.  Article  92

concerns legislation that was to be enacted by Parliament, which Parliament

enacted  as  the  Political  Parties  Act,  2011  (PPA).  Article  91  stipulates

MANDATORY requirements  for political  parties.   In  other  words,  an

association  that  is  not  FULLY  COMPLIANT  with  these  mandatory

requirements  is  not  “an  association  contemplated  in  Part  3  of  Chapter

Seven”,  and  is  therefore  NOT  a  political  party  as  defined  by  the

Constitution!  And if not a political party as defined by the Constitution – the

supreme law of Kenya pursuant to Article 2(1), it is not subject to the rights

and privileges enjoyed by, and obligations imposed upon, political parties by

both the Constitution and lesser laws!  In other words, in plain language, an

association  that  is  not  FULLY  COMPLIANT  with  Article  91  is  not  a

political  party.   It  may be  an  association of  people  with  shared political

interests, but it is NOT a political party as defined by the Constitution!

 7.12. Article  91(1)(d)  makes  clear  that  democracy  is  practised  through

REGULAR, FAIR and FREE elections within the party.

 7.13. Article 38(2)(b) of the Constitution reads: 

“Every citizen has the right to free, fair and regular elections based on
universal suffrage and the free expression of the will of the electors for –
… (b) any office of any political party of which the citizen is a member.” 

Where an election is  not  based on the  free expression of  the will  of  the

electors, it is a denial, violation or an infringement of the right of a citizen.

 7.14. Article 73(2)(a) of the Constitution reads: 

“The  guiding  principles  of  leadership  and  integrity  include  –  (a)

21 Article 84 of the Constitution reads: “In every election, all candidates and all political parties shall 
comply with the code of conduct prescribed by the Independent Electoral and Boundaries 
Commission.”
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selection on the basis of personal integrity, competence and suitability,
OR election in free and fair elections”.  

Implying that should one be elected in an election that is not free or fair, then

acceptance  of  the  result  of  that  election  would  be  contravention  of  the

principles  of  leadership  and  integrity,  and  therefore  a  contravention  of

Chapter 6 of the Constitution.

 7.15. Article  81(e)  of  the  Constitution  clearly  defines  free  and  fair

elections.  It reads: 

“The electoral system shall comply with the following principles – … (e)
free and fair elections,  which are - (i)  by secret  ballot; (ii) free from
violence, intimidation, improper influence or corruption; (iii) conducted
by an independent body; (iv) transparent; and (v) administered in an
impartial, neutral, efficient, accurate and accountable manner.”  

Therefore  any  internal  political  party  election  that  does  not  satisfy  the

criteria in Article 81(e) is indeed NOT free and fair elections!

 7.16. The 3rd Respondent has not been compliant with the constitutional

requirement in Article 91(1) (b) and (d) of having a democratically elected

governing  body  and  abiding  by  the  democratic  principles  of  good

governance, promoting and practising democracy through regular, fair and

free  elections  within  their  parties.   Considering  that  the  constitutional

electoral cycle is 5 years, and the constitution of the 3rd Respondent22 also

requires  the  same  5-year  period  for  internal  party  elections,  that  the  3rd

Respondent has not been holding REGULAR fair and free elections implies

that it is conducting its affairs in an unconstitutional manner23!

 7.17. Article 28.3 of the constitution of the 3rd Respondent reads: 

“The term of office for all elected leaders under this constitution shall be
five  (5)  years  commencing  on  the  date  of  ratification  of  this
constitution.”  

What about the term of office for non-elected leaders? What about the term

of office for those in office at the time of the ratification of the constitution?

 7.18. It appears that at the time of the merger of various parties into the 3rd

Respondent in September 2016, it was the intention of all involved that the

22 Article 28.3 of the Constitution of the Jubilee Party reads: “The term of office for all elected leaders 
under this constitution shall be five (5) years commencing on the date of ratification of this 
constitution.”

23 Information in the public domain indicates that the 3rd Respondent has not held governing body 
elections since its establishment merger in September 2016.
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3rd Respondent  hold  party  elections  shortly  thereafter,  and  in  fact  began

preparations for the same.  But a decision was made to postpone the said

party elections until some time after the general elections scheduled for 8

August 2017.  Was the party elections postponement decision valid in law?

 7.19. Article  91(1)(b)  provides  that  every  political  party  shall  have  a

democratically elected governing body, thereby compelling every political

party to so have a democratically elected governing body.  A party whose

governing  body is  indeed  not  democratically  elected  contravenes  Article

91(1)(b).

 7.20. Section  7(2)(g)  of  the  PPA  reads:  “A  provisionally  registered

political  party  shall  be  qualified  to  be  fully  registered  if  –  … (g)  it  has

undertaken to be bound by this Act and the Code of Conduct set out in the

First  Schedule.”  The  said  code  of  conduct  is  the  Code of  Conduct  for

Political Parties (CCPP), pursuant to Articles 91 and 92 of the Constitution.

Article 91(1)(g) provides that a political party is compelled to subscribe to

and observe the CCPP.  Therefore a political party that does not comply with

the CCPP contravenes Article 91(1)(g)!

 7.21. Paragraph 6 of the CCPP reads, in part: 

“EVERY political  party  SHALL – (a)  respect,  uphold and defend the
Constitution of Kenya; (b) respect  and uphold this Act  and any other
written  law relating to  elections  and political  parties;  … (k)  respect,
uphold and promote democratic practices through regular free, fair and
credible elections within the political  party and among others have a
democratically elected governing body and political party organs ...”  

As these are MANDATORY requirements, both under the Constitution and

the CCPP, how soon, following full registration as a political party, must the

political party have a democratically elected governing body and other party

organs, before subsequently holding regular, free, fair and credible elections

within it?

 7.22. Article 259(8) of the Constitution reads: 

“If  a  particular  time  is  not  prescribed  by  this  Constitution  for
performing a required act, the act shall be done without unreasonable
delay, and as often as occasion arises.”  

Therefore,  in  the  context  of  a  newly  fully  registered  political  party

complying with Article 91 of the Constitution and paragraph 6 of the CCPP,
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with respect to having a democratically elected governing body and other

party organs, those free, fair and credible elections for the governing body

and other party organs must be held without unreasonable delay!  Which

begs  the  question  –  how  long  can  a  party  take  before  holding  the  said

elections, without being deemed to have been in unreasonable delay?

 7.23. Article  101(4)(b)  of  the  Constitution24 provides  that  whenever  a

vacancy occurs  in  the office  of  a  constituency or  county member  of  the

National Assembly or of a county Senator, a by-election is to be held within

90 days of the occurrence of the vacancy, save where such a vacancy would

be filled within 3 months of a general election, pursuant to Article 101(5).

Article  138(9)25 provides  that  following  cancellation  of  a  presidential

election, a fresh election is to be held within 60 days of the date originally

set.  Article 13926 provides that in the event of the death of a President-elect,

a fresh election is to be held within 60 days of the said death.  Article 140(3)

provides that a fresh presidential election is to be held within 60 days upon

determination of the invalidity of the election of a President-elect.  Article

146(2)27 provides  that  upon a  vacancy arising in  the  office  of  President,

necessitating an elective replacement, that election must be held within 60

days of the vacancy arising in the said office. Article 182(5)28 provides that

where an election for a county governor is to be held upon a vacancy arising,

that election is to be held within 60 days upon the assumption into office of a

24 Article 101 of the Constitution reads, in part: “... (4) Whenever a vacancy occurs in the office of a 
member of the National Assembly elected under Article 97(1)(a) or (b, or of the Senate elected under 
Article 98(1)(a) – … (b) a by-election shall be held within ninety days of the occurrence of the 
vacancy, subject to clause (5). (5) A vacancy referred to in clause (4) shall not be filled within three 
months immediately before a general election.”

25 Article 138(9) of the Constitution reads: “A new presidential election under clause (8) shall be held 
within sixty days after the date set for the previous presidential election.”

26 Article 139 of the Constitution reads: “(1) If a President-elect dies after being declared elected as 
President, but before assuming office – … (b) a fresh election to the office of President shall be held 
within sixty days after the death of the President-elect. … (3) If both persons declared elected as the 
President and the Deputy President die before assuming office – … (b) a fresh presidential election 
shall be conducted within sixty days after the second death.”

27 Article 146(2) of the Constitution reads: “When a vacancy occurs in the office of President – … (b) if 
the office of Deputy President is vacant, or the Deputy President is unable to assume the office of 
President, the Speaker of the National Assembly shall act as President and an election to the office of 
President shall be held within sixty days after the vacancy arose in the office of President.”

28 Article 182(5) of the Constitution reads: “If a vacancy occurs in the circumstances contemplated in 
clause (4), an election to the office of county governor shall be held within sixty days after the speaker
assumes the office of county governor.”
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county speaker as acting county governor.

 7.24. It should therefore be clear that when elections are to be held under

the Constitution to fill up vacant offices, the maximum allowable period is

90 days upon the vacancy arising, for legislative offices, and 60 days upon

the  vacancy  arising,  for  executive  offices.   Therefore,  following  this

constitutional  guideline,  as  all  political  parties  are  bound  to  so  follow,

pursuant to Article 3(1) of the Constitution and paragraph 6(a) of the CCPP,

a  newly  registered  political  party  should  take  no  more  than  90  days

following its full registration before holding free, fair and credible elections

for  its  governing  body  and  other  party  organs.   Likewise,  whenever  a

vacancy arises in any such position necessitating a replacement, an election

for such replacement should be held within no more than 90 days following

the vacancy.  Any period greater than 90 days for the holding of a free, fair

and credible election for the governing body and other organs of a political

party  contravenes  Article  259(8),  which  compels  the  taking  of  required

constitutional  actions  without  unreasonable  delay!   Meaning  that  for  a

political party to avoid unreasonably delaying any election for its governing

body or other party organs, it must hold such elections within 90 days of the

event necessitating the holding of the said elections!

 7.25. Therefore,  with  respect  to  the  3rd Respondent,  if  at  the

commencement of its  present  constitution it  had persons in  its  governing

body who were not  validly elected,  then  such persons had  to  be elected

within 90 days of the ratification of the said constitution – that is elected by

7 December 2016, as it is on 8 September 2016 that the Registrar of Political

Parties  signed  Gazette  Notice  No.  7317  notifying  that  various  political

parties  had  merged  into  the  3rd Respondent,  and  that  the  1st and  2nd

Respondent had been appointed respectively as the Party Leader and Deputy

Party Leader of the 3rd Respondent effective 9 September 2016.  And if the

3rd Respondent already had elected persons validly in office, whose terms of

office had not yet  expired,  then such persons remained in office until  the

conclusion of their terms of office of no more than 5 years, notwithstanding

any provision in its constitution with an effect of purporting to prolong those
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terms of office beyond the constitutionally permitted 5 years.

 7.26. It  is  noted  that  the  3rd Respondent's  3  senior-most  offices,  Party

Leader,  Deputy Party Leader  and Secretary General,  have been occupied

otherwise  than  by  free  and  fair  elections,  having  been  occupied  by

appointment,  contrary  to  Article  38(2)  of  the  Constitution,  thereby

contravening  the  political  rights  of  its  citizen  members!   Additionally,

section 7(3)(d) of the PPA29 provides that a person is disqualified from being

in the governing body of a political party if that person has contravened the

provisions of Chapter Six of the Constitution.  The Party Leader and Deputy

Party Leader of the 3rd Respondent, the 1st and 2nd Respondents in the instant

matter,  have  been  found  in  two  High  Court  cases,  Abdulrahman  Ahmed

Abdalla & 3 Others v Uhuru Kenyatta & Another [2012] eKLR and Isaac

Aluoch Polo Aluochier v Uhuru Muigai Kenyatta & Another [2016] eKLR,

to  have  contravened Article  77(2)  of  the  Constitution30,  contained within

Chapter Six of the Constitution.  Yet, despite these High Court findings, the

3rd Respondent continues to have its Party Leader and Deputy Party Leader

in occupation of office – in contempt of both section 7(3)(d) of the PPA, the

High Court findings and Article 38(2) of the Constitution!

 7.27. It  should  therefore  be  evident  that  the  governing  body of  the  3rd

Respondent is  occupied in a manner contrary to the Constitution and the

PPA,  on  account  of  occupation  of  office  beyond  the  terms  of  office  or

occupation of  office by appointment rather than by regular,  free,  fair and

credible  elections  compliant  with  Articles  38(2)  and  81(e)  of  the

Constitution.  Consequently,  the  3rd Respondent  is  NOT a  political  party

under the constitutional definition in Article 260, as it is not an association

contemplated  in  Part  3  of  Chapter  Seven  of  the  Constitution.   It  is

undoubtedly a political association, being registered as a political party by

the  RPP and  engaging  in  political  activities.   Notwithstanding  the  said

registration and engagement in political activities, as it is not a political party

29 Section 7(3)(d) of the Political Parties Act (PPA) reads: “A person is disqualified from being a 
member of the governing body if that person – … (d) has contravened the provisions of Chapter Six of
the Constitution.”

30 Article 77(2) of the Constitution reads: “Any appointed State officer shall not hold office in a political
party.”

Supreme Court Presidential Election 
Petition Application

Aluochier v Kenyatta & 4
Others

Page 13
23 August 2017

10

20



as  defined  by  the  Constitution,  and  as  the  Constitution  is  supreme,  and

Article  2(4)  invalidates  any  action  or  omission  in  contravention  of  the

Constitution, the 3rd Respondent is indeed NOT a political party under the

Constitution!

 7.28. Therefore the 3rd Respondent is NOT entitled to any party list seats

pursuant to Article 90 of the Constitution.  It is NOT entitled to nominate

any candidate pursuant to Articles 99, 137, 180 and 193.  In other words, it is

not entitled to have any candidate in any election under the Constitution,

whether  contested  for  or  allocated  in  a  party  list!  Consequently,  any

candidate purportedly nominated by such an association masquerading as a

political party is indeed not compliant with Articles 99(1)(c), 137(1)(c) or

193(1)(c)!

 8. In brief, the facts necessary for the court to determine the points of law raised

above are as follows:

Contravention of section 40 of the former Constitution

 8.1. As a matter of fact, pursuant to sections 5931 and 6032 of the Evidence

Act,  the 1st and 2nd Respondents were respectively elected as  MPs in  the

2007  general  elections  for  the  Gatundu  South  and  Eldoret  North

constituencies,  on  the  following  respective  political  parties:  KANU  and

ODM.  A key feature that marked the activities of MPs in the 10th Parliament

was their promotion of the interests of political parties other than those that

sponsored them to Parliament, especially in the run up to the 2013 general

elections.   As laid out  in  the accompanying affidavit,  the 1st Respondent,

despite  having  been  elected  on  a  KANU  ticket,  and  being  its  National

Chairman, spent plenty of time in the public domain promoting the interests

of  the  Alliance  Party  of  Kenya  (APK),  at  the  time  known as  the  PNU

Alliance.   Later  on,  around April  2012,  he  resigned  his  chairmanship of

31 Section 59 of the Evidence Act reads: “No fact of which the court shall take judicial notice need be 
proved.”

32 Section 60(1) of the Evidence Act reads, in part: “The courts shall take judicial notice of the following
facts – (a) all written laws, and all laws, rules and principles, written or unwritten, having the force of
law, whether in force or having such force as aforesaid before, at or after the commencement of this 
Act, in any part of Kenya; … (f) the accession to office, names, titles, functions and signatures of 
public officers, if the fact of their appointment is notified in the Gazette; … (n) the meaning of English
words; (o) all matters of general or local notoriety ...”
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KANU and actively promoted the interests of The National Alliance (TNA),

kicking off the process with an expensive and widely covered launch of his

presidential bid under the TNA banner in May 2012.  The 2nd Respondent,

despite having been Deputy Party Leader – Strategy of ODM, spent plenty

of  time  in  the  public  domain  promoting  the  interests  of  the  United

Democratic  Movement  (UDM).   Later  on,  after  having  failed  to  acquire

control  of UDM, he commenced the promotion of the United Republican

Party (URP) from January 2012.  During these activities in which the 1st and

2nd Respondents promoted the interests of political parties different from the

ones  that  sponsored  them  to  Parliament,  there  existed  no  legally  valid

coalition  agreement  between  the  political  parties  that  sponsored  them  to

Parliament and the various political parties they respectively promoted.

 8.2. During the term of the 10th Parliament, after the Constitution, 2010

became  effective,  the  provisions  of  the  former  Constitution  on  the

Legislature  continued  to  apply  during  the  transition  period  between  27

August 2010 and the first general elections under the Constitution, pursuant

to sections 2(1)33 and 3(2)34 of the Sixth Schedule to the Constitution.

 8.3. Section 40 of the former Constitution reads: 

“A member of the National Assembly who, having stood at his election
as an elected member with the support of or as a supporter of a political
party,  or  having  accepted appointment  as  a  nominated  member as  a
supporter of a political party, either –  (a) resigns from that party at a
time when that party is a parliamentary party; or (b) having, after the
dissolution of that party, been a member of another parliamentary party,
resigns  from  that  other  party  at  a  time  when  that  other  party  is  a
parliamentary party,  shall vacate his seat FORTHWITH unless in the
meantime that party of which he was last a member has ceased to exist
as a parliamentary party or he has resigned his seat: Provided that this

33 Section 2(1) of the Sixth Schedule to the Constitution reads: “The following provisions of this 
Constitution are suspended until the final announcement of all the results of the first elections for 
Parliament under this Constitution – (a) Chapter Seven, except the provisions of the Chapter shall 
apply to the first general elections under this Constitution; (b) Chapter Eight, except that the 
provisions of the Chapter relating to the election of the National Assembly and the Senate shall apply 
to the first general elections under this Constitution; and (c) Articles 129 to 155 of Chapter Nine, 
except that the provisions of the Chapter relating to the election of the President shall apply to the 
first general elections under this Constitution.”

34 Section 3(2) of the Sixth Schedule to the Constitution reads: “Sections 30 to 40, 43 to 46 and 48 to 58
of the former Constitution, the provisions of the former Constitution concerning the executive, and the
National Accord and Reconciliation Act, shall continue to operate until the first general elections held
under this Constitution, but the provisions of this Constitution concerning the system of elections, 
eligibility for election and the electoral process shall apply to that election.”
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section shall not apply to any member who is elected as Speaker.”
The applicable law at the time, Standing Orders as Adopted by the National

Assembly on December 10, 2008, during the Second Session of the Tenth

Parliament, defined parliamentary party as follows: 

“'parliamentary party' means a party or a coalition of parties consisting
of  not  less  than  five  percent  of  the  membership  of  the  National
Assembly”.  

KANU  and  ODM  were  parliamentary  parties  in  the  10th Parliament.

Consequently, in the context of section 40 of the former Constitution, the

said provision applied to the members of KANU and ODM, and therefore to

the 1st and 2nd Respondents.

 8.4. Section 14 of the PPA read, in part, during the 10th Parliament: 

“... (5) A person who, while being a member of a political party – (a)
forms  another  political  party;  (b)  joins  in  the  formation  of  another
political  party;  (c)  joins  another  political  party;  (d)  in  any  way  or
manner, publicly advocates for the formation of another political party;
or  (e) promotes the ideology, interests or policies of another political
party,  shall,  notwithstanding  the  provisions  of  subsection  (1)  or  the
provisions of any other written law, be deemed to have resigned from the
previous political party. (6) Subsection (5) (d) and (e) shall not apply to
a member of a political party in relation to the common objective of a
coalition ...”  

With respect to coalitions, section 10 of the PPA35 provided for the same.

 8.5. Consequently, after the PPA became effective, when the 1st and 2nd

Respondents in the 10th Parliament promoted the interests of political parties

different from the ones that sponsored them to Parliament, in the absence of

legally valid coalition agreements  deposited with the Registrar,  they were

deemed by section 14(5) of the PPA to have resigned from their sponsoring

political parties. And as their sponsoring political parties were parliamentary

parties, they were required, by section 40 of the former Constitution, to have

VACATED their seats FORTHWITH!  That they failed to do so was a clear

contravention  of  an  applicable  section  of  the  former  Constitution,

incorporated into the Constitution during the transition period,  and was a

35 Section 10 of the Political Parties Act, during the 10th Parliament, read: “(1) Two or more political 
parties may form a coalition before or after an election and shall deposit the coalition agreement with
the Registrar. (2) A coalition agreement entered into before an election shall be deposited with the 
Registrar at least three months before that election. (3) A coalition agreement entered into after an 
election shall be deposited with the Registrar within twenty-one days of the signing of the coalition 
agreement. (4) A coalition agreement shall set out the matters set out in the Third Schedule.”
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failure to satisfy the moral and ethical requirements of the Constitution and

an Act of Parliament as required by Article 99(1)(b)!

 8.6. Section 45(1)(a) of the Anti-Corruption and Economic Crimes Act,

200336 (ACECA 2003) provides that a person is guilty of an offence if the

person fraudulently or otherwise unlawfully acquires public property or a

public service or benefit.  And section 45(3) of the ACECA 200337 provides

that “public property” means real or personal property, including money, of a

public body or under the control of, or consigned or due to, a public body.

Therefore an MP who had resigned or was deemed to have resigned from the

political party in which he or she was elected an MP, thereby having been

constitutionally required to vacate his or her seat forthwith, but continued to

receive public property by way of salary and other remuneration accorded to

MPs, indeed committed economic criminal offences pursuant to sections 238

and 45 of the ACECA 2003.  And in this conflict between personal interest

of receipt of illegal remuneration and public duty to be Constitution and law

abiding, he or she indeed contravened Article 75(1) of the Constitution, and

by  such  contravention  failed  to  comply  with  the  moral  and  ethical

requirements as is required of all persons seeking elective State offices under

the Constitution!

Contravention of Article 77(2) of the Constitution

 8.7. During the term of the 10th Parliament, from the time the Constitution

was promulgated on 27 August 2010 to after the general elections held on 4

March 2013, the 1st and 2nd Respondents, both then appointed as members of

the Cabinet, contravened Article 77(2) of the Constitution, in that they each

held appointive State office as Cabinet Minister and also held office in their

respective political parties.  The 1st and 2nd Respondents held the following

respective offices contemporaneously: Deputy Prime Minister and Minister

36 Section 45(1)(a) of the Anti-Corruption and Economic Crimes Act, 2003 (ACECA 2003) reads: “A 
person is guilty of an offence if the person fraudulently or otherwise unlawfully – (i) acquires public 
property or a public service or benefit ...”

37 Section 45(3) of the ACECA 2003 reads: “In this section, 'public property' means real or personal 
property, including money, of a public body or under the control of, or consigned or due to, a public 
body.”

38 Section 2(1) of the ACECA 2003 reads, in part: “In this Act, unless the context otherwise requires – 
'economic crime' means – (a) an offence under section 45; or (b) an offence involving dishonesty 
under any written law providing for the maintenance or protection of the public revenue ...”
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for Finance while National Chairman of KANU; and Minister for Higher

Education, Science and Technology while Deputy Party Leader – Strategy of

ODM.   By their partisanship to the extent of holding political party offices

they contravened the impartiality requirement upon appointed State officers,

as noted in Article 73(2)(b).

Contravention of section 13 of the Leadership and Integrity Act

 8.8. With respect to moral and ethical requirements contained in an Act of

Parliament, section 13(1) of the Leadership and Integrity Act, 2012 (the LAI

Act) reads, in part: 

“For the purposes of Article 99(1)(b) and 193(1)(b) of the Constitution,
a person shall  observe and maintain the following ethical  and moral
requirements – … (c) accurately and honestly represent information to
the  public;  (d)  not  engage  in  wrongful  conduct  in  furtherance  of
personal benefit; … (i) not commit offences ...”

 8.9. Regulation  18(3)  of  the  Elections  (General)  Regulations,  2012

provides that there shall be delivered to the returning officer together with

the application for nomination, a statutory declaration in Form 13 set out in

the schedule, made not earlier than one month before the nomination day.

 8.10. Form 13 of the said Schedule reads, in part: 

“STATUTORY  DECLARATION  FOR  PURPOSES  OF  NOMINATION
FOR ELECTION.   I,  … of  … do  solemnly  and  sincerely  declare  as
follows – 1. I do hereby consent to my nomination as a candidate at the
election to be held in the Republic of Kenya. 2. I am duly qualified and
am not disqualified by law for election as a President. 3. I am qualified
under,  and have complied with,  the Constitution and rules relating to
persons wishing to contest as a candidate for … election.  And I make
this  declaration  conscientiously  believing  the  same  to  be  true  and
according to the Oaths and Statutory Declarations Act.  Declared at …
this  … day  of  … 20  … Before  me  … (Magistrate/Commissioner  for
Oaths)”

 8.11. In this statutory declaration, the declarant declares due qualification

and non-disqualification by law for election, and also declares qualification

and compliance with the Constitution and rules relating to persons wishing

to contest as a candidate for the election for the office sought.  In the 2013

general elections, all candidates who were nominated to contest in the said

elections made the relevant declaration for the office sought, as is the case in

the 2017 general elections.
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 8.12. In the 2013 general elections, at the time the 1st Respondent presented

his nomination papers to the IEBC, he was a State officer or other public

officer, in the capacity of Deputy Prime Minister, and was not an MP, as the

10th Parliament  had been dissolved on 14 January 2013,  while  the IEBC

presidential nominations were carried out on 29 and 30 January 2013.  The

1st Respondent therefore contravened Article 137(2)(b) of the Constitution39,

and section 23(2)(b) of the Elections Act40, as he was disqualified from being

elected President at the time he presented his nomination papers to the IEBC.

Pursuant  to  section  106(1)  of  the  Election  Act41,  the  1st Respondent

committed an offence.

 8.13. Additionally,  in the 2013 general elections, the 1st Respondent did

NOT comply with section 13(1)(c)  of  the  LAI Act,  that  requires  that  he

accurately and honestly represents information to the public.  For by having

submitted to the IEBC – acting on behalf of the public, a duly sworn Form

13,  the  required  statutory  declaration  of  legal  compliance  under  the

provisions of the Oaths and Statutory Declarations Act, the 1st Respondent

also committed an offence under the said Act, by contravening section 11 of

the said Act42.

 8.14. Section 13(2) of the LAI Act reads: 

“A person  who  wishes  to  be  elected  to  a  State  office  shall,  for  the
purposes  of  this  section,  submit  to  the  Independent  Electoral  and
Boundaries  Commission  a  self-declaration  in  the  form set  out  in  the
First Schedule.”  

In section 9 of the form, “Moral and Ethical Questions”, the form reads, in
part: 

“Answers  to  the  following  questions  are  mandatory.   If  YES to  any
question you must provide additional information on a supplementary

39 Article 137(2)(b) of the Constitution reads: “A person is not qualified for nomination as a presidential
candidate if the person – … (b) is a public officer, or is acting in any State or other public office.”

40 Section 23(2)(b) of the Elections Act reads: “A person is not qualified for nomination as a 
presidential candidate if the person – … (b) is a public officer, or is acting in any State or other public
office.”

41 Section 106(1) of the Elections Act reads: “A person who contravenes a provision in this Act for 
which a penalty has not been provided for, commits an offence and is liable, on conviction, to a fine 
not exceeding one million shillings or to imprisonment for a term not exceeding three years or to 
both.”

42 Section 11 of the Oaths and Statutory Declarations Act reads: “If any person knowingly and willingly 
makes any statement which is false in a material particular in a statutory declaration he shall be 
guilty of an offence and liable to imprisonment for a term not exceeding two years or to a fine not 
exceeding two thousand shillings, or to both such imprisonment and fine.”
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sheet. … (c) Have you ever misrepresented information to the public? (d)
Have you ever engaged in wrongful conduct whilst in the furtherance of
personal benefit? ...”  

Questions 9(c) and 9(d) are for assessing compliance with the requirements

in section 13(1) (c) and (d) of the LAI Act.  Therefore where a person has at

any time misrepresented information to the public or at any time engaged in

wrongful conduct whilst in the furtherance of personal benefit, that person

must  disclose  the  same  in  the  said  form,  and  by  such  disclosure  be

acknowledging contravention of section 13(1) (c) and (d) of the LAI Act,

thereby  acknowledging  ineligibility  to  be  elected  to  a  State  office,  on

account  of  failure  to  satisfy  the  moral  and  ethical  requirements  in  the

Constitution and in an Act of Parliament. Considering that the form must be

sworn or declared before a Commissioner for Oaths or a Magistrate under

the Oaths and Statutory Declarations Act, any false statement in the form is a

contravention of section 11 of the said Act.

 8.15. Taking into account these three offences, one against the Elections

Act,  another  against  the  LAI  Act,  and  another  against  the  Oaths  and

Statutory Declarations Act in the 2013 general elections, the 1st Respondent

is found to have been in contravention of section 13(1) (c) and (i) of the LAI

Act.  Also, by having contravened Article 77(2) of the Constitution, the 1st

and 2nd Respondents contravened section 13(1)(d) of the LAI Act.  And by

having failed to vacate forthwith the parliamentary seats they then occupied,

when they promoted the interests of political parties different from those that

sponsored them to the 10th Parliament, contrary to section 40 of the former

Constitution  then  in  operation,  the  1st and  2nd Respondents  contravened

section 13(1)(d) of the LAI Act.  And if the 1st Respondent answered “NO”

to questions 9 (c) and (d) in the self-declaration form under section 13(2) of

the LAI Act, yet, as seen above, misrepresented information to the public in

the 2013 general elections, and has engaged in wrongful conduct whilst in

the furtherance of personal benefit, both prior to and during the 2013 general

elections,  then he would have committed an additional offence,  this time

against the LAI Act.  Consequently, the 1st and 2nd Respondents have failed

to observe and maintain the moral and ethical requirements for purposes of
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Article 99(1)(b).

Disqualification from the governing body of a political party

 8.16. Section 7(3)(d) of the PPA provides that a person is disqualified from

being a member of the governing body of a political party if that person has

contravened the provisions of Chapter Six of the Constitution.  The 1st and

2nd Respondents,  on  account  of  contravening  Article  77(2)  of  the

Constitution between August 2010 and April 2012, were in contravention of

Chapter Six of the Constitution, and therefore each committed an offence

against  this  legal  provision,  pursuant  to  the  definition  of  an  offence  in

section 3(1) of the Interpretation and General Provisions Act, which provides

that an “offence” means a crime, felony, misdemeanour or contravention or

other  breach  of,  or  failure to  comply with,  any written  law,  for  which  a

penalty is provided.  And section 46 of the PPA43 provides the said penalty,

in that it states that a person convicted of an offence under the PPA for which

no penalty is prescribed shall be liable, on conviction, to a fine of not less

than one million shillings or to imprisonment for a term of not less than two

years, or to both.

 8.17. Additionally,  the 1st and 2nd Respondents are presently respectively

the Party Leader and the Deputy Party Leader of the Jubilee Party, having

assumed occupation of the said offices on 9 September 2016 following the

merger of a number of political parties into then existing Jubilee Party, then

called Jubilee Alliance Party.  But prior to this time, in April 2016, the 1st and

2nd Respondents were found by the High Court in Petition No. 360 of 2013,

Isaac Aluoch Polo Aluochier v Uhuru Muigai Kenyatta & Another [2016]

eKLR, to have contravened Article 77(2) of the Constitution – a finding the

1st and 2nd Respondents did not appeal.   Notwithstanding this High Court

finding against them, they proceeded to defy the law by contravening section

7(3)(d) of the PPA. Despite the matter having been subsequently brought to

the attention of the Jubilee Party, via the Office of the Registrar of Political

Parties  (ORPP)  (See  Annex  IAPA/01),  the  1st and  2nd Respondents  have

43 Section 46 of the PPA reads: “A person convicted of an offence under this Act for which no penalty 
has been prescribed shall be liable, on conviction, to a fine of not less than one million shillings or to 
imprisonment to a term of not less than two years, or to both.”
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continued to defy the law by blatantly contravening it, and carrying on life as

if nothing has happened!  In this continuing breach of the law they are also

breaching Article 74 of the Constitution and their oath of office, included in

the Third Schedule of the Constitution, which includes the phrase  “that I

will obey, preserve, protect and defend this Constitution of Kenya, as by

law established, and all other laws of the Republic”!  In other words, the 1st

and 2nd Respondent embody the breach and derision of Chapter Six of the

Constitution in their  illegal  conduct,  and by so doing clearly demonstrate

that they have not satisfied the moral and ethical requirements contained in

the Constitution and in an Act of Parliament, as required by Article 99(1)(b)

as read together with Article 137(1)(b)!

 9. The arguments supporting the grounds of the application are as follows:

 9.1. High Court Petition No. 408 of 2013, Commission on Administrative

Justice v John Ndirangu Kariuki & Independent Electoral and Boundaries

Commission  [2016]  eKLR.   The  case  deals  with  Article  99  of  the

Constitution.   Also  noted  was  that  as  Chapter  Fifteen  commissions  are

subject to Article 249(2)44, each such commission, being independent and not

subject  to  the direction or  control  by any person  or  authority,  and being

subject  only to  the  Constitution  and  the  law,  MUST,  pursuant  to  Article

252(1)(a)45 arrive at its own decisions  based on its own investigations.  In

other words, the 5th Respondent in the instant matter, the IEBC, was not to

act in dereliction of its constitutional duties by surrendering to the decisions

or  non-decisions  of  the  Ethics  and  Anti-Corruption Commission (EACC)

with  respect  to  matters  integrity  as  affects  candidates  for  elective  State

office,  but  was  to  independently  apply  its  Chapter  Fifteen  powers  and

mandate and arrive at its own decisions.

 9.2. Supreme Court  of  Kenya Petition No.  12 of  2014,  Moses Masika

Wetangula v Musikari Nazi Kombo & 2 others [2015] eKLR, paragraph 155

44 Article 249(2) of the Constitution reads: “The commissions and holders of independent offices – (a) 
are subject only to this Constitution and the law; and (b) are independent and not subject to direction 
or control by any person or authority.”

45 Article 252(1)(a) of the Constitution reads: “Each commission and each holder of an independent 
office – (a) may conduct investigations on its own initiative or on a complaint made by a member of 
the public ...”
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in the concurring opinion of Rawal, DCJ & VP: 

“... The provisions of Article 99 and Section 24 (specifically of Article
99(2)(g) and 99(2)(h)) are incapable of a complex interpretation process
and, in my view, clearly appear to govern the process of disqualification
at  the time of  nomination,  and of  registration as  a candidate  for the
election.  They affect the nomination of persons, and the clearance of
those  persons  by  the  electoral  Commission  to  contest  the  seat  for
Member  of  Parliament.   Article  99  and  Section  24  thus  cover  pre-
existing  (at  the  time of  registration)  and  supervening  (at  the  time of
election) grounds for disqualification.”

 9.3. Paragraph 157 of Moses Masika Wetangula (supra.) reads, in part: 

“It is now an indelible principle of law that the proceedings before an
election court are sui generis. They are neither criminal, nor civil.  The
parameters of this jurisdiction are set in statute (the Elections Act).  As
such, while determining an election matter, a Court acts only within the
terms of the statute, as guided by the Constitution.  This approach is in
keeping with the  stand taken by  the Supreme Court  of  India in  Jyoti
Basu & Others v Debi Ghosal & Others  1982 AIR 983:  'An Election
petition  is  not  an  action  at  Common  Law,  nor  in  Equity.   It  is  a
statutory  proceeding  to  which  neither  the  Common  Law  nor  the
principles of Equity apply but only those rules which the statute makes
and applies.  It is a special jurisdiction, and a special jurisdiction has
always  to  be  exercised  in  accordance  with  the  statute  creating  it.
Concepts familiar to Common Law and Equity must remain strangers
to election law unless statutorily embodied.  A Court has no right to
resort  to them on considerations of alleged policy because policy in
such matters, as those, relating to the trial of election disputes, is what
the statute lays down.  In the trial of election disputes, the Court is put
in a straight jacket.'”

 9.4. In Mombasa Constitutional Petition No. 10 of 2010,  Abdulrahman

Ahmed Abdalla & 3 Others v Uhuru Kenyatta & Another [2012] eKLR, a 3-

judge High Court bench of Kasango, Muriithi and Nzioka determined that

Uhuru Kenyatta,  who had been  National  Chairman of  KANU while  also

appointed  Deputy  Prime  Minister  and  appointed  Minister  for  Finance

between August 2010 and April 2012 had contravened both Article 77(2) of

the Constitution, and Article 74 of the Constitution, in failing to uphold his

oath of office by his contravention of Article 77(2).  In  Isaac Aluoch Polo

Aluochier  v  Uhuru  Muigai  Kenyatta  &  Another  [2016]  eKLR,  Justice

Lenaola, then sitting in the High Court, affirmed the determination in the

Mombasa  Constitutional  Petition  No.  10  of  2010  with  respect  to  Uhuru

Kenyatta, and further determined that William Samoei Ruto also contravened
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Article  77(2)  of  the  Constitution  when  he  held  the  appointive  office  of

Minister  for  Higher  Education,  Science  and  Technology while  being  the

Deputy Party Leader – Strategy of the ODM.  It is therefore the clear judicial

position that Chapter Six of the Constitution became operative immediately

the  Constitution  became  operative,  pursuant  to  Article  263  of  the

Constitution46, as read together with section 2(1) of the Sixth Schedule to the

Constitution, and that it applied to all State officers, including the 1st and 2nd

Respondents.

 9.5. Article 79 of the Constitution provides for the setting up of an ethics

and  anti-corruption  commission  for  the  purpose  of  ensuring  compliance

with, and enforcement of, the provisions of Chapter Six of the Constitution.

Article  24847 provides  that  the  IEBC,  the  5th Respondent,  is  one  of  the

commissions to which Chapter Fifteen of the Constitution – that is Articles

248 to 254, is applicable.  Pursuant to Article 249(1)48, it is the object of the

IEBC to protect the sovereignty of the people, secure observance by all State

organs of democratic values and principles and promote constitutionalism.

And in undertaking these objects, Article 249(2) provides that the IEBC is

subject ONLY TO the Constitution and the law, and is INDEPENDENT and

not subject to the direction or control by any person or authority.

 9.6. Article  88(4)  of  the  Constitution  provides  that  the  IEBC  is

responsible  for  conducting  or  supervising  referenda  and  elections  to  any

elective  body  or  office  established  by  the  Constitution,  and  any  other

elections prescribed by an Act of Parliament, including, among others, the

settlement of electoral disputes, including disputes relating to or arising from

nominations but excluding election petitions and disputes subsequent to the

declaration  of  election  results.   Article  88(5)49 provides  that  the  IEBC

46 Article 263 of the Constitution reads: “This Constitution shall come into force on its promulgation by 
the President or on the expiry of a period of fourteen days from the date of the publication in the 
Gazette of the final result of the referendum ratifying this Constitution, whichever is earlier.”

47 Article 248 of the Constitution reads, in part: “(1) This Chapter applies to the commissions specified 
in clause (2) and the independent offices specified in clause (3), except to the extent that this 
Constitution provides otherwise. (2) The commissions are – … (c) the Independent Electoral and 
Boundaries Commission ...”

48 Article 249(1) of the Constitution reads: “The objects of the commissions and the independent offices 
are to – (a) protect the sovereignty of the people; (b) secure the observance by all State organs of 
democratic values and principles; and (c) promote constitutionalism.”

49 Article 88(5) of the Constitution reads: “The Commission shall exercise its powers and perform its 
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SHALL – is compelled to – exercise its powers and perform its functions in

accordance with the Constitution and national legislation.

 9.7. Therefore, when it comes to matters concerned with Articles 99(1)(b)

and  193(1)(b)  of  the  Constitution  –  moral  and  ethical  requirements  of

persons  eligible  for  election  to  State  offices  under  the  Constitution,  as

prescribed  by  the  Constitution  or  by  an  Act  of  Parliament,  including

requirements  falling  under  Chapter  Six  of  the  Constitution,  the  IEBC

certainly has  jurisdiction over  such matters,  pursuant  to  its  powers under

Article 88(4).  Provided it confines itself to electoral matters in the context

of Articles 99(1)(b) and 193(1)(b), and does not stray into the jurisdiction of

the EACC as  defined in  Article  79,  concerned with ensuring compliance

with, and enforcement of, Chapter Six of the Constitution, it should proceed

with making determinations on persons eligible or not eligible for election to

State  office.  Once  it  has  admitted  into  or  excluded  from  electoral

participation such persons,  its  remit  with respect  to  Articles 99(1)(b)  and

193(1)(b) ends. In other words, it is not in the constitutional jurisdiction of

the IEBC to apply disciplinary procedures upon errant State officers pursuant

to Article 75(2)50, a jurisdiction granted to the EACC pursuant to Article 79.

But  in  fulfilling its  Article  88(4)(f) jurisdiction of  registering persons for

elections, it must indeed determine whether an applicant candidate is or is

not eligible for election pursuant to Articles 99(1)(b) and 193(1)(b), and once

having so determined, to then register or deny registration for election such

an applicant.  Therefore the matters of Articles 99(1)(b) and 193(1)(b) are to

be fully determined by the IEBC, without recourse to any other person or

body, for it  is independent and not subject to direction or control  by any

person or authority, pursuant to Article 249(2)(b).

 9.8. It should also be reiterated, despite being obvious, that clause (1)

of Article 99 of the Constitution is NOT clause (2) of the same Article.

Article 99(3) provides that a person is not disqualified under clause (2)

functions in accordance with this Constitution and national legislation.”
50 Article 75(2) of the Constitution reads: “A person who contravenes clause (1), or Article 76, 77 or 

78(2) – (a) shall be subject to the applicable disciplinary procedure for the relevant office; and (b) 
may, in accordance with the disciplinary procedure referred to in paragraph (a), be dismissed or 
otherwise removed from office.”
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unless  all  possibility  of  appeal  or review  of  the  relevant  sentence  or

decision  has  been  exhausted.   In  other  words,  the  ultimate

disqualification of a person is postponed pending final appeal where the

sentencing  or  decision  ground  is  based  on  clause  (2).   But  this

postponement does not apply to decisions based on clause (1).  In other

words, disqualification or ineligibility decisions based on clause (1), such

as on the educational, moral and ethical grounds in clause (1)(b),  are

NOT subject  to  postponement  pursuant to clause (3),  but are indeed

FINAL!  Therefore,  where  the  IEBC,  pursuant  to  its  jurisdiction  in

Article 88 (4) and (5), determines that a person, including the 1st and 2nd

Respondents,  is  not  eligible  to  be  elected  an  MP –  and  therefore

President,  on  account  of  failing  to  satisfy  ANY  moral  and  ethical

requirement prescribed by the Constitution or by an Act of Parliament,

that determination is FINAL, and is not provisional.  Even if a person

adversely  affected  by  such  a  decision  proceeds  to  appeal  it  in  an

appropriate  forum,  the  IEBC  determination  stands  unless  and  until

otherwise legally overturned!

Fate of candidates nominated by political associations not political parties

 9.9. With respect to Article 137(1)(c) of the Constitution, what is the legal

fate of candidates who, in seemingly good faith, obtained the nominations of

political  associations  masquerading  as  political  parties,  such  as  the  3rd

Respondent, thinking that they were indeed political parties?

 9.10. Article 3(1) of the Constitution reads: 

“Every  person  has  an  obligation  to  respect,  uphold  and  defend  this
Constitution.”  

Each and every member of every political party therefore has an obligation

to respect, uphold and defend the Constitution.  In the context of political

parties, this entails doing what is in one's power to ensure that the political

party  is  constitutionally  and  otherwise  legally  compliant,  including

compliance  with  Article  91.   Did  members  of  the  3rd Respondent  do

whatever was legally required to ensure that their association remained or

became constitutionally compliant?  For if they did not so do, then a charge

that they were indeed duped might not be sustainable.  But if they took every
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reasonable step in  trying to  get  the 3rd Respondent  to  be  constitutionally

compliant,  but  did not  succeed in the effort,  then they were indeed fully

aware of the inadequacies of their political association, and indeed knew that

it was not a political party as constitutionally defined.  With such knowledge

they  should  have  avoided  seeking  the  nominations  of  an  association

constitutionally incapable of providing such nominations, and should have

instead  sought  the  same  from  constitutionally  valid  political  parties,  or

sought to seek elective State office as independent candidates – an option

clearly allowed for by the Constitution!  So, in other words – tough life for

“candidates”  sponsored  by  such  political  associations  masquerading  as

political parties.  The maxim  “caveat emptor” certainly applies here – for

the  corruption  in  Kenya's  political  party  sector  is  so  grotesque  that  any

person  operating in  that  sector  needs  to  be  very cautious  how he or  she

treads!  For there are just too many political conmen operating in Kenya's

political  sector,  couched  under  the  apparent  respectability  of  registered

political parties that are really not political parties under the constitutional

definition!

Political rights of political party candidates

 9.11. What about  the political  rights  and fundamental  freedoms of  such

affected registered political party candidates pursuant to Article 38 of the

Constitution?  Article 38 of the Constitution reads, in part: 

“(1) Every citizen is free to make political choices, which includes the
right – … (b) to participate in the activities of, or recruit members for, a
political  party; or (c) to  campaign for a political  party or cause.  (2)
Every citizen has the right to free, fair and regular elections based on
universal suffrage and the free expression of the will of the electors for –
(a) any elective public body or office established under this Constitution
… (3) Every adult citizen has the right, WITHOUT UNREASONABLE
RESTRICTIONS – … (c) to be a candidate for public office … and, if
elected, to hold office.”

 9.12. It is noted that the right of an adult citizen to be a candidate for public

office  is  subject  to  restrictions,  provided  such  restrictions  are  not

unreasonable.  Articles 85, 99, 137, 180 and 193 of the Constitution include

some constitutional restrictions impacting upon the right of adult citizens to

be  candidates  for  public  office.   As  these  are  constitutionally  imposed
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restrictions,  and taking note from Article 2(1) that  the Constitution is  the

supreme law of Kenya and binds all persons and all State organs, and from

Article  2(2)  that  provides  that  no  person  may  claim  or  exercise  State

authority except as authorised under the Constitution, it is submitted that the

constitutional restrictions in Articles 85, 99, 137, 180 and 193 are indeed not

unreasonable restrictions and do not deny, violate or infringe, or threaten the

political right of a candidate as captured in Article 38(3)(c).  Meaning that

any candidate must be compliant with constitutionally imposed restrictions,

and should such a person fail to be so compliant, no person or State organ

has the authority to override the Constitution, notwithstanding the resultant

consequences!

 9.13. Therefore, in circumstances where a registered political party, such as

the  3rd Respondent,  is  deemed  not  to  be  a  political  party  under  the

Constitution, and it has already nominated candidates for general elections

who have been registered by the IEBC for the same, all of its  nominated

candidates cease to be candidates in the general election!  For only political

parties as recognised by the Constitution have the legal capacity to nominate

any person for any election under the Constitution!

Electoral participation of fully registered political parties

 9.14. Does full registration automatically confer upon a political party the

right to participate in an election?

 9.15. The Constitution talks of political parties in three strands: registered

political parties – Articles 85(a)51 and 92(e)52, parliamentary political parties

–  Article  97(1)(c)53,  and  political  parties  (uncategorised).   Article  260,

already seen above, defines what a political party is, being an association

contemplated in Part  3 of Chapter  Seven of  the Constitution.  Article 84

provides that in every election all candidates and all political parties shall

51 Article 85(a) of the Constitution reads: “Any person is eligible to stand as an independent candidate 
for election if the person – (a) is not a member of a REGISTERED political party and has not been a 
member for at least three months immediately before the date of the election ...”

52 Article 92(e) of the Constitution reads: “Parliament shall enact legislation to provide for – … (e) the 
registration and supervision of political parties ...”

53 Article 97(1)(c) of the Constitution reads, in part: “The National Assembly consists of – … (c) twelve 
members nominated by PARLIAMENTARY political parties according to their proportion of members 
of the National Assembly in accordance with Article 90, to represent special interests including the 
youth, persons with disabilities and workers ...”

Supreme Court Presidential Election 
Petition Application

Aluochier v Kenyatta & 4
Others

Page 28
23 August 2017

10

20



comply with the code of conduct prescribed by the IEBC, implying that all

political parties participate in every election, at least to the extent of required

compliance  with  the  said  code  of  conduct.  That  Article  85(a)  talks  of  a

registered  political  party  implies  the  possibility  of  the  existence  of  an

unregistered  political  party.   But  such  an  unregistered  political  party,  to

qualify to be termed a political party by the Constitution, must be compliant

with the political party definition in Article 260.  Article 90(2)(a)54 talks of

political  parties  participating  in  a  general  election,  implying  that  not  all

political parties are obligated to participate in a general election.  Article 92

provides for legislation to be enacted for, among others, the regulation of

political parties, the registration and supervision of political parties and for

other  matters  necessary  for  the  management  of  political  parties.

Consequently,  should  the  Constitution  be  silent  on  a  matter  concerning

political parties, the next point of call is legislation on political parties.  And

with respect to registration of an association being a requirement for that

association  to  be  recognised  by  the  Constitution  as  a  political  party,

legislation  must  so  provide.   Article  97(1)(c)  does  not  define  what  a

parliamentary  political  party  is,  suggesting  that  a  definition  of  the  same

should be found in legislation.

 9.16. Section  5(7)  of  the  PPA55 provides  that  a  provisionally  registered

political party is not entitled to participate in an election.  Implying that a

political party that has not complied with a checklist of requirements is not

entitled  to  participate  in  an  election.   Section  15(2)56 provides  that  a

provisionally  registered  political  party  is  not  entitled  to  organise  or  hold

public meetings in connection with any election, or to propose or campaign

for  any  candidate  in  any  election.   Section  16(5A)57 requires  a  fully

54 Article 90(2)(a) of the Constitution reads: “The Independent Electoral and Boundaries Commission 
shall be responsible for the conduct and supervision of elections for seats provided under clause (1) 
and shall ensure that – (a) each political party participating in a general election nominates and 
submits a list of all the persons who would stand elected if the party were to be entitled to all the seats
provided for under clause (1), within the time prescribed by national legislation ...”

55 Section 5(7) of the PPA reads: “A political party that has been provisionally registered under 
subsection (2) shall not be entitled to participate in an election.”

56 Section 15(2) of the PPA reads: “Provisional registration shall not entitle any political party to 
organise or hold public meetings in connection with any election, or to propose or campaign for any 
candidate in any election.”

57 Section 16(5A) of the PPA reads: “A fully registered political party shall be deregistered if it has not 
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registered political party to present at least one candidate in at least one of

two consecutive general elections.  Implying that fully registered political

parties are required to maintain minimum standards in order to retain the

fully registered status.  Section 21(1)58 provides minimum standards that a

political party must abide by in order to avoid deregistration.  Section 22(1)59

provides that where a political party is deregistered, its subsequent activities

are  limited  only to  those  concerned  with  its  deregistration.   Section  3060

provides  for  mandatory information  that  must  be  provided  by a  political

party in relation to an election, failing which it must be deregistered.

 9.17. Therefore,  in essence, it  appears that only fully registered political

parties are permitted to participate in an election.  Nevertheless, just because

a political association is fully registered as a political party is not a guarantee

that  it  can participate in  an election,  for  it  must  be fully compliant  with

Articles 91 and 92 of the Constitution, in order to maintain its status as a

political party duly recognised by the Constitution pursuant to Article 260.

So, to participate in an election, a political party must be fully registered and

must  also  be  duly  recognised  by  the  Constitution  as  a  political  party  –

meaning fully compliant with Articles 91 and 92.

 9.18. It  should also be  noted  that  registration  of  a  political  party  is  an

presented a candidate in two consecutive general elections.”
58 Section 21(1) of the PPA reads: “The Registrar may deregister a political party if the political party – 

(a) has contravened the provisions of Article 91 of the Constitution; (b) does not promote free and fair
nomination of candidates; (c) does not adhere to the law relating to the nomination of candidates; (d) 
does not respect the national values and principles of the Constitution; (e) obtained its registration in 
a fraudulent manner; (f) has instigated or participated in the instigation of an election offence; or (g) 
has acted contrary to the provisions of section 26; (h) does not have representation of special interest 
groups; (i) does not maintain the requirements set out under section 7; (j) has contravened the 
provisions of Article 81(b) of the Constitution.”

59 Section 22(1) of the PPA reads: “Where a political party is deregistered under this Act, no person 
shall – (a) summon a meeting of members or officers of the political party other than for purposes of 
winding up the political party or for purposes of challenging the deregistration of the political party; 
(b) attend or make a person attend a meeting in the capacity of a member or officer of the political 
party; (c) publish a notice or advertisement relating to a meeting of the political party except for 
purposes of a meeting under paragraph (a); (d) invite persons to support the political party; (e) make 
a contribution or loan to funds held or to be held by or for the benefit of the political party or accept a
contribution or loan; or (f) give a guarantee in respect of such funds.”

60 Section 30 of the PPA reads: “(1) A political party shall, at least sixty days before a general election, 
submit to the Registrar a register of its members and a statement of its assets and liabilities in the 
prescribed form. (2) Notwithstanding any other penalty provided in this Act or in any other written 
law, the Registrar shall deregister a political party which – (a) fails to comply with this section; or (b)
submits a statement which is false in any material particulars.”
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administrative  action  under  statutory  authority,  that  is  subsidiary  to  the

Constitution.   Consequently,  a  subsidiary  statutory  administrative  action

cannot  override  the  Constitution,  pursuant  to  Article  2  that  asserts  the

supremacy  of  the  Constitution  over  all  other  laws.   Therefore  it  is  the

constitutional  position  in  Articles  91,  92  and  260  that  prevails  over  the

subsidiary administrative action of the registration of a political association

as a political party.

 9.19. It is therefore prudent for a person, in seeking to be nominated as a

candidate  by  a  political  party,  to  ensure  that  the  said  party  is  legally

compliant  in  all  of  its  ways,  and  is  indeed  a  political  party  under  the

constitutional standard.

 9.20. The provisions of Article 38(1) should also be noted, which reads, in

part: 

“Every citizen is free to make political CHOICES ...”  

In other words, it is a citizen's right to choose to belong to a political party,

and  which  particular  party  at  that,  or  not  to  belong  to  a  political  party.

Where a citizen chooses to belong to a political party, and to seek election

for  State  office  under  the  sponsorship  of  the  said  party,  the  said  citizen

subjects himself or herself to issues that may affect him or her to the extent

that  such issues concern the  political  party.  Therefore where a  registered

political party contravenes the law, resulting in its ceasing to be a political

party  as  defined  in  the  Constitution,  that  legal  non-compliance  has

ramifications that  affects the candidature of its  citizen member.  In  other

words, that is an effect of the political choice made by the citizen to become

its member and seek election for State office as its member. Therefore an

adverse  consequence  upon a  citizen exercising the  Article  38(1)  right  of

making political  choices  cannot  then be  misconstrued as  an infringement

upon those Article 38 rights when the political choice eventually turns out

not to have been a very good one in light of subsequent events.

 9.21. Section  110(2)  of  the  Election  Act,  founded  on  Article  84  of  the

Constitution, embodies a principle discussed above, and reads: 

“A political  party  that  is  eligible  to  nominate  candidates  under  the
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Constitution, this Act or any other written law shall not be eligible to
contest in any election unless the political party and the candidate have
subscribed to the Electoral Code of Conduct referred to in subsection
(1).”  

In  other  words,  the right  of  a  political party to field its candidates in  an

election  is  NOT absolute,  and  the  right  of  a  political  party  candidate  to

participate in an election is NOT absolute.  Restrictions, provided they are

not unreasonable, pursuant to Article 38(3) of the Constitution, can indeed be

imposed upon them, and are indeed valid if not unreasonable.  Therefore, a

registered political party not constitutionally recognised as a political party

pursuant  to  Articles  91,  92  and  260,  must  indeed  be  declared  as  not

constitutionally  recognised  as  a  political  party,  notwithstanding  that  such

declaration prevents its nominated candidates from participating in the said

elections, for want of political party sponsorship!

 9.22. Where  a  registered  political  party  with  nominated  candidates  is

declared not to be a political party under the Constitution on account of non-

compliance with Articles 91 and 92 of the Constitution, pursuant to Article

260, are the elections cancelled in the electoral areas where it has nominated

candidates?

 9.23. Article 138(8) of the Constitution reads: 

“A presidential election shall be cancelled and a new election held if –
(a) no person has been nominated as a candidate before the expiry of the
period set for the delivery of nominations; (b) a candidate for election as
President or Deputy President dies on or before the scheduled election
date; or (c) a candidate who would have been entitled to be declared
elected as President, dies before being declared as President.”  

In  other  words,  the  only constitutional  grounds  for  the  cancellation of  a

presidential election are as contained in Article 138(8), and these grounds do

not include the declaration that a registered political party is not a political

party under the Constitution, a declaration made at any time between the

presentation of nomination papers and the declaration of a President-elect. In

other words, the declaration that a registered political party is not a political

party under the Constitution, on account of non-compliance with Articles 91,

92 and 260, does not cancel the said election, and the nominated candidates

in  that  election not  affected by the said  declaration  proceed  on with  the
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election.

 10. The questions or issues for determination by the court are as follows:

 10.1. The 1st and 2nd Respondents,  in continuing to occupy their respective

offices  of  MP in  the  10th Parliament,  after  having been  deemed to  have

resigned from the political parties that sponsored them to Parliament, and so

unlawfully obtaining public property, contravened section 40 of the former

Constitution, Articles 75(1), 3(1) and 74 of the Constitution, sections 2 and

45 of the Anti-Corruption and Economic Crimes Act, 2003 and section 13(1)

(d) and (i) of the Leadership and Integrity Act, 2012.

 10.2. The 1st and 2nd Respondents,  in occupying appointed State offices in

the  Cabinet  as  Ministers  while  at  the  same  time  holding  political  party

offices, between August 2010 and April 2012, contravened Articles 77(2),

3(1) and 74 of the Constitution, section 7(3)(d) of the Political Parties Act

and section 13(1) (d) and (i) of the Leadership and Integrity Act, 2012.

 10.3. The 1st and 2nd Respondents,   in  occupying the positions of  Party

Leader and  Deputy Party Leader,  respectively,  of  the Jubilee  Party,  after

having been found by the High Court to have contravened Article 77(2) of

the Constitution,  have further  contravened section 7(3)(d)  of  the Political

Parties Act and section 13(1) (d) and (i) of the Leadership and Integrity Act,

2012.

 10.4. The 1st Respondent,  by having sworn the Form 13 declaration in the

2013 general elections, yet he was in contravention of Article 137(2)(b) of

the Constitution, by having been a State officer or other public officer and

not an MP at the time he presented his nomination papers then, having been

Deputy Prime Minister after the 10th Parliament had been dissolved on 14

January  2013,  contravened  section  11  of  the  Oaths  and  Statutory

Declarations Act and section 13(1) (c), (d) and (i)  of  the Leadership and

Integrity Act, 2012.

 10.5. The 1st Respondent,  by having sworn the self-declaration form under

section 13(2) of the Leadership and Integrity Act, 2012 in the 2013 general

elections,  answering  “NO” to  question  9(c),  yet  was  in  contravention  of

Article 137(2)(b) of the Constitution, by having been a State officer or other
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public officer and not an MP at the time he presented his nomination papers

then, having been Deputy Prime Minister after the 10th Parliament had been

dissolved  on  14  January 2013,  contravened  section  11  of  the  Oaths  and

Statutory  Declarations  Act  and  section  13(1)  (c),  (d)  and  (i)  of  the

Leadership and Integrity Act, 2012.

 10.6. The 1st and 2nd Respondents,  by having sworn the self-declaration

form under section 13(2) of the Leadership and Integrity Act, 2012 in the

2017 general elections, answering “NO” to question 9(d), yet have been in

contravention  of  section  7(3)(d)  of  the  Political  Parties  Act,  contravened

section 11 of the Oaths and Statutory Declarations Act and section 13(1) (c),

(d) and (i) of the Leadership and Integrity Act, 2012.

 10.7. On account of the 3rd Respondent having a governing body comprised

of persons not legally qualified to be in the said body, on account of being

appointed rather than being elected in free, fair  and credible  polls,  or on

account  of  legal  disqualification  in  the  Political  Parties  Act,  it  is  not  a

political party as envisaged by Articles 91, 92 and 260 of the Constitution,

notwithstanding  its  present  registered  political  party  status.   As  the

Constitution is  the supreme law of  the land, and cannot be ousted by an

inferior administrative action of registration under lesser statutory law, the

constitutional  declaration  that  the  3rd Respondent  is  not  a  political  party

prevails.

 10.8. The 5th Respondent, being the State organ authorised by Article 88(4)

of the Constitution to conduct and supervise referenda and elections under

the Constitution, duly had and has jurisdiction to make determinations on

eligibility  for  election  of  candidates  pursuant  to  Articles  99(1),  137(1),

180(2) and 193(1) of the Constitution.

 11.The relief sought by the applicant is as follows:

 11.1. It  is  hereby ordered  that  the  1st and  2nd Respondents,  respectively

Uhuru Muigai Kenyatta and William Samoei Ruto, are each not eligible for

election  as  President  or  Deputy  President  or  as  member  of  Parliament,

pursuant  to  Article  137(1)(b)  of  the  Constitution  as  read  together  with

Articles 99(1)(b) and 148(1).
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 11.2. For purposes of the general elections held on 8 August 2017, the 3rd

Respondent had no legal  capacity to nominate any person as a  candidate

pursuant  to  Articles  90,  99,  137,  180  and  193  of  the  Constitution,  and,

pursuant to Article 2(4) of the Constitution, the nominations of the 1st and 2nd

Respondents registered by the IEBC were invalid.

 11.3. Consequently, it is hereby ordered that the election of the 1st and 2nd

Respondents respectively as the President-elect and Deputy President-elect is

invalidated.

 11.4. It  is  hereby  ordered  that,  pursuant  to  Article  140(3)  of  the

Constitution, a fresh election for President shall be held within sixty days of

the date of this order.

And for an order that costs of and incidental to this application abide the result of the

said presidential election petition.

The application will be supported by the affidavit of Isaac Aluochier sworn on the 23rd

day  of  August,  2017.   The  address  for  service  of  the  applicant  is:  Email  address

aluochier@gmail.com;  WhatsApp/Telephone  0716446500;  P  O  Box  44848-00100,

Nairobi.

Dated this 23rd day of August, 2017

Signed ….............................................. Applicant: Isaac Aluoch Polo Aluochier

Lodged in the Registry on the …..................... day of ….............................., 2017

…..........................................

Registrar

Drawn and Filed by:

Isaac  Aluochier,  Email  address:  aluochier@gmail.com;

WhatsApp/Telephone: 0716446500; P O Box 44848-00100, Nairobi.
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Copies to be served on:

1. Uhuru  Muigai  Kenyatta,  President,  Office  of  the  President,  Harambee

House, Harambee Avenue, Nairobi. Twitter: @UKenyatta

2. William Samoei  Ruto,  Deputy President,  Office of  the Deputy President,

Harambee  House  Annex,  Harambee  Avenue,  Nairobi.  Twitter:

@WilliamsRuto

3. Jubilee Party, Pangani Interchange, Exit 3, Thika Road, Pangani, P O Box

38601-00623, Nairobi. Twitter: @JubileePartyK

4. Wafula  Chebukati,  Chairman,  Independent  Electoral  and  Boundaries

Commission,  6th Floor,  Anniversary  Towers,  University  Way,  Nairobi.

Email: info@iebc.or.ke. Twitter: @WChebukati

5. Independent Electoral and Boundaries Commission, 6th Floor, Anniversary

Towers,  University  Way,  Nairobi.  Email:  info@iebc.or.ke.  Twitter:

@IEBCKenya
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IN THE SUPREME COURT OF KENYA AT NAIROBI

Presidential Election Petition No. 1 of 2017

Application No. …........................... of 2017

Between

ISAAC ALUOCH POLO ALUOCHIER …............. Applicant

AND

UHURU MUIGAI KENYATTA 1st Respondent

WILLIAM SAMOEI RUTO 2nd Respondent

JUBILEE PARTY 3rd Respondent

WAFULA CHEBUKATI 4th Respondent

INDEPENDENT ELECTORAL AND BOUNDARIES
COMMISSION

5th Respondent

AFFIDAVIT

Of the Applicant

I, Isaac Aluoch Polo Aluochier, whose address for service is situated at email address

aluochier@gmail.com, telephone number 0716 446 500 and P O Box 44848-00100,

Nairobi, do state as follows:

 1. The facts comprising this affidavit are in the public domain, and do not need to

be proved, pursuant to sections 59 and 60 of the Evidence Act, being matters of

which judicial notice shall be taken.

 2. In the general elections of December 2007, ushering in the 10th Parliament, the

1st Respondent, Uhuru Muigai Kenyatta, was elected as MP for Gatundu South,

having been  sponsored  by the  political  party  Kenya  African National  Union

(KANU), of which he was its National Chairman.  Following the formation of

the Grand Coalition government, under the terms of the National Accord and

Reconciliation  Act,  2008  (NARA 2008),  the  1st Respondent  was  appointed

Deputy Prime Minister and Minister for Finance.  Following the approval of the
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Constitution,  2010  in  a  referendum  held  on  4  August  2010,  and  its

commencement on 27 August 2010, the 1st Respondent continued to hold both

his  appointive  Cabinet  offices  as  Deputy  Prime  Minister  and  Minister  for

Finance,  and  also  at  the  same  time  his  political  party  office  of  National

Chairman  of  KANU,  in  contravention  of  Article  77(2)  of  the  Constitution.

Sometime  thereafter  the  1st Respondent  took  part,  severally,  in  the  public

domain, in the promotion of a political entity known as PNU Alliance, which

was later registered as a political party, and whose name, upon objection by the

Party of National Unity (PNU), was changed to Alliance Party of Kenya (APK).

In  November  2011  the  Political  Parties  Act,  2011  (PPA)  became  effective.

Around April 2012 the 1st Respondent resigned as National Chairman of KANU.

In May 2012 the 1st Respondent launched his 2013 presidential election bid in a

glitzy show on the grounds  of  the  Kenyatta  International  Convention Centre

(KICC) under the sponsorship of The National Alliance (TNA) political party.

In  September  2012,  in  Abdulrahman  Ahmed  Abdalla  &  3  Others  v  Uhuru

Kenyatta & Another [2012] eKLR, the 1st Respondent was found by the High

Court  to  have  contravened  Articles  77(2)  and  74  of  the  Constitution.   In

December 2012, upon TNA and United Republican Party (URP) entering into a

pre-election  coalition  agreement,  the  1st Respondent  was  named  as  the

presidential  flag-bearer of the coalition,  shortly thereafter  dubbed the Jubilee

Coalition.  Upon the dissolution of the 10th Parliament on 14 January 2013, the

1st Respondent continued holding office as Deputy Prime Minister, and retained

the office throughout the general elections held on 4 March 2013 and right up to

his swearing in as President on 9 April 2013.  Notwithstanding the provisions of

section 40 of the former Constitution, which remained effective until the first

general elections under the Constitution, the 1st Respondent did not forthwith

vacate his parliamentary seat at any time during the life of the 10th Parliament.

In  April  2016 in  Isaac  Aluoch Polo  Aluochier  v  Uhuru  Muigai  Kenyatta  &

Another  [2016]  eKLR,  the  High  Court  reaffirmed  that  the  1st Respondent

contravened Article 77(2) of the Constitution.  In 8 September 2016, following

the merger of several political parties, including TNA, into the Jubilee Party, the

1st Respondent was named in Gazette Notice No. 7317 as the 3rd Respondent's
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Party Leader, in contravention of section 7(3)(d) of the PPA.  On 29 May 2017

the 1st Respondent submitted his presidential nomination papers to the IEBC, the

5th Respondent, which were duly accepted, upon their appearing to be in order,

in the opinion of the presidential election returning officer, the 4th Respondent.

 3. In the general elections of December 2007, ushering in the 10th Parliament, the

2nd Respondent,  William Samoei Ruto, was elected as MP for Eldoret North,

having been sponsored by the political party ODM, of which he later served as

its  Deputy Party Leader  –  Strategy.   Following  the  formation  of  the  Grand

Coalition  government,  under  the  terms  of  the  National  Accord  and

Reconciliation  Act,  2008  (NARA 2008),  the  2nd Respondent  was  appointed

Minister for Agriculture.  Following the approval of the Constitution, 2010 in a

referendum held on 4 August 2010, and its commencement on 27 August 2010,

the 2nd Respondent continued to hold both his appointive Cabinet office, but as

Minister for Higher Education, Science and Technology, and also at the same

time his political party office of Deputy Party Leader – Strategy of ODM, in

contravention  of  Article  77(2)  of  the  Constitution.   In  August  2011  the  2nd

Respondent was relieved of his appointment in the Cabinet, but continued on as

MP for  Eldoret  North.   Sometime  thereafter  the  2nd Respondent  took  part

severally in the public domain in the promotion of the political  party United

Democratic Movement (UDM).   In  November 2011 the Political Parties Act,

2011 (PPA) became effective.  Upon failure to seize control of UDM, the 2nd

Respondent,  in  early  2012,  publicly  promoted  a  new  political  party,  United

Republican Party (URP), of which he has subsequently been declared in public

by Isaac Kiprono Ruto and Joshua Kutuny Serem as one of its  four founder

members, these being William Samoei Ruto, Isaac Kiprono Ruto, Joshua Kutuny

Serem and Charles Cheruiyot Keter.  In December 2012, upon TNA and URP

entering into a pre-election coalition agreement, the 2nd Respondent was named

as the deputy presidential flag-bearer of the coalition, shortly thereafter dubbed

the Jubilee Coalition.  Upon the dissolution of the 10th Parliament on 14 January

2013, the 2nd Respondent ceased being a State officer or other public officer.

Following the general elections held on 4 March 2013, the 2nd Respondent was

sworn in as Deputy President on 9 April 2013.  Notwithstanding the provisions
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of section 40 of the former Constitution, which remained effective until the first

general elections under the Constitution, the 2nd Respondent did not forthwith

vacate his parliamentary seat at any time during the life of the 10th Parliament.

In  April  2016 in  Isaac  Aluoch Polo  Aluochier  v  Uhuru  Muigai  Kenyatta  &

Another  [2016]  eKLR,  the  High  Court  found  that  the  2nd Respondent

contravened Article 77(2) of the Constitution.  On 8 September 2016, following

the merger of several political parties, including URP, into the Jubilee Party, the

2nd Respondent  was  named in  Gazette  Notice No.  7317 the 3rd Respondent's

Deputy Party Leader, in contravention of section 7(3)(d) of the PPA.  On 29 May

2017 the 2nd Respondent submitted his deputy presidential nomination papers, as

part of those of the 1st Respondent, to the IEBC, the 5th Respondent, which were

duly  accepted,  upon  their  appearing  to  be  in  order  in  the  opinion  of  the

presidential election returning officer, the 4th Respondent.

 4. In the current 2017 general elections, the 1st Respondent has also made the Form

13 statutory declaration.  But on account of his offences in contravening Articles

3(1),  74,  75(1)  and  77(2)  of  the  Constitution,  section  40  of  the  former

Constitution, sections 2 and 45 of the Anti-Corruption and Economic Crimes

Act, 2003 (ACECA 2003), section 7(3)(d) of the Political Parties Act, section 11

of the Oaths and Statutory Declarations Act and section 13(1) (c), (d) and (i) of

the Leadership and Integrity Act, 2012 (the LAI Act), the said declaration to the

IEBC and so to the public at large is false!

 5. Therefore, by the constitutional standard in Article 137(1)(b) as read together

with Article 99(1)(b) and the statutory standard in section 13(1) of the the LAI

Act,  the  1st and  2nd Respondents  are   not  eligible  for  election  as  President,

Deputy President or MP.

 6. The Jubilee  Party,  the  3rd Respondent,  previously known as Jubilee  Alliance

Party, and further previously known as the Conservative Party, was the result of

a merger  of  several registered political  parties  in September 2016.   Its  three

senior-most  governing  body offices,  Party  Leader,  Deputy  Party Leader  and

Secretary General are all occupied by persons not elected to the said offices. The

same applies  to  several  other governing body positions.   This  is  contrary to

Article  91(1)  (b)  and  (d)  of  the  Constitution,  that  requires  a  democratically
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elected governing body and also requires abiding by the democratic principles of

good governance, and promoting and practising democracy through regular, fair

and free elections within a party.

 7. Rather than hold elections for various party offices as was the original intention

at the time of its merger, the Jubilee Party through its non-elected governing

body members decided to postpone the holding of such elections until after the

general elections held on 8 August 2017.  In other words, it is estimated that a

period of  more than one year  following its  merger  would elapse prior  to  its

holding elections for the various offices in its governing body.

 8. As the 3rd Respondent is in blatant contravention of Article 91(1) (b) and (d) of

the Constitution, despite being a registered political party,  it  is not a political

party pursuant to the constitutional definition in Article 260, which states that a

political party means an association contemplated in Part 3 of Chapter Seven –

comprised of Articles 91 and 92.

 9. As the Constitution is the supreme law of Kenya, pursuant to Article 2 of the

Constitution, it is the definitive submission that the 3rd Respondent is NOT a

political party as defined in the Constitution, but is a mere political association

masquerading as  a  political  party,  on account  of  its  registered political  party

status.  As it is not a political party as contemplated in Part 3 of Chapter 7 of the

Constitution, it has no legal capacity to nominate any person for any State office

election,  pursuant  to  Articles  90,  99,  137,  180  and  193.   Consequently,  all

nominations  of  persons  by  the  3rd Respondent  and  registered  by  the  5th

Respondent, the IEBC, as candidates in the general elections held on 8 August

2017, including those of the 1st and 2nd Respondent, are invalidated pursuant to

Article  2(4)  of  the  Constitution.   Additionally,  pursuant  to  Article  3(2),  this

attempt  to  establish  a  government  otherwise  than  in  compliance  with  the

Constitution is unlawful!

 10. On 5 June 2017 the Applicant  lodged 3 separate  complaints with  the

Disputes  Resolution  Committee  (DRC)  of  the  Independent  Electoral  and

Boundaries Commission (IEBC), the 5th Respondent, being 1. Isaac Aluoch Polo

Aluochier  v  Uhuru  Muigai  Kenyatta,  Raila  Amolo  Odinga,  Joseph  William

Nthiga  Nyagah,  William  Samoei  Ruto  and  Stephen  Kalonzo  Musyoka  –
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IEBC/DRC/NM/269/2017;  2.  Isaac Aluoch Polo  Aluochier  v  Dalmas Otieno

Anyango –  IEBC/DRC/NM/303/2017;  and 3.  Isaac Aluoch Polo Aluochier v

Jubilee  Party,  Orange  Democratic  Movement,  Forum for  the  Restoration  of

Democracy  –  Kenya  and  Kenya  African  National  Union  –

IEBC/DRC/NM/289/2017. The  first  case,  Aluochier  v  Kenyatta  & 4  Others,

concerned  the  qualification  for  nomination  as  a  presidential  or  deputy

presidential  candidate with respect  to the 5 respondents therein.   The second

case, Aluochier v Anyango, concerned the eligibility for election as a member of

Parliament (MP) of the respondent therein.  The third case, Aluochier v Jubilee

Party  &  3  Others,  concerned  the  capacity  of  the  4  respondents  therein  to

nominate  any person for  election to  any State  office  under  the  Constitution.

Notwithstanding  that  all  these  3  cases  were  concerned  with  nomination  for

election  to  State  offices  under  Articles  90,  99(1),  137(1),  17761,  180(2)  and

193(1) of the Constitution, the 5th Respondent, the IEBC, determined that it had

no jurisdiction to entertain any of the said cases, and thereby dismissed the cases

with  no  orders  as  to  costs.  (See  Annex  IAPA/02  for  copies  of  the  5th

Respondent's decisions.)

 11.Article  88(4)  of  the  Constitution  spells  out  the  constitutionally  accorded

jurisdiction of the 5th Respondent.  As the Constitution is the supreme law of

Kenya,  pursuant  to  Article  2(1),  lesser  laws  cannot  oust  the  jurisdiction  the

Constitution  accords  the  5th Respondent.  At  best  another  organ  or  person,

through empowering legislation, can share jurisdiction in a particular matter that

the  Constitution  accords  the  5th Respondent.   Therefore,  when  Article  88(4)

states, in part, that: 

“The Commission is  responsible  for  conducting  or  supervising referenda
and elections to any elective body or office established by this Constitution,

61 Article 177 of the Constitution reads: “(1) A county assembly consists of – (a) members elected by the
registered voters of the wards, each ward constituting a single member constituency, on the same day 
as a general election of Members of Parliament, being the second Tuesday in August, in every fifty 
year; (b) the number of special seat members necessary to ensure that no more than two-thirds of the 
membership of the assembly are of the same gender; (c) the number of members of marginalised 
groups, including persons with disabilities and the youth, prescribed by an Act of Parliament; and (d) 
the Speaker, who is an ex officio member. (2) The members contemplated in clause (1)(b) and (c) 
shall, in each case, be nominated by political parties in proportion to the seats received in that 
election in that county by each political party under paragraph (a) in accordance with Article 90. (3) 
The filling of special seats under clause (1)(b) shall be determined after declaration of elected 
members from each ward. (4) A county assembly is elected for a term of five years.”
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and  any  other  elections  as  prescribed  by  an  Act  of  Parliament  and,  in
particular,  for  –  …  (d)  the  regulation  of  the  process  by  which  parties
nominate candidates for elections; (e) the settlement of electoral disputes,
including disputes  relating to or arising from nominations  but excluding
election  petitions  and  disputes  subsequent  to  the  declaration  of  election
results; (f) the registration of candidates for election; … (k) the monitoring
of compliance with the legislation required by Article 82(1)(b) relating to
nomination of candidates by parties”, 

a  lesser  law,  such  as  a  statute,  cannot  oust  this  constitutionally  accorded

jurisdiction.  It is therefore not appropriate for the 5th Respondent, in nomination

matters concerned with nominations by political parties, to refer the Applicant to

the statutorily established Political Parties Disputes Tribunal (PPDT)62, as it did

when issuing its verbal decision on 8 June 2017, rather than itself address the

matter pursuant to its Article 88(4) jurisdiction, especially considering that in the

hierarchy of disputes resolution, both the PPDT and 5th Respondent, are subject

to the supervisory jurisdiction of the High Court under Article 165(6)63,  with

neither the PPDT nor the 5th Respondent superior to the other in this hierarchy.

 12. In its  written decisions handed out on the afternoon of 13 June 2017,

though dated 8 June 2017, the 5th Respondent interpreted its mandate as flowing

from section 74 of the Elections Act.  Section 74(1) reads: 

“Pursuant to Article 88(4)(e) of the Constitution, the Commission shall be
responsible  for  the  settlement  of  electoral  disputes,  including  disputes
relating to or arising from nominations but excluding election petitions and
disputes subsequent to the declaration of election results.”  

While  the  5th Respondent  expressly acknowledged  its  jurisdiction  in  settling

electoral  disputes  “arising  from  nominations”,  it  did  not,  by  its  conduct,

acknowledge  its  jurisdiction  in  settling  electoral  disputes  “relating  to  …

nominations” - as were all the 3 complaints lodged by the Applicant before its

DRC!  The 5th Respondent was therefore manifestly wrong in law in declining

jurisdiction accorded to it by Article 88(4)(e) of the Constitution and reaffirmed

in section 74(1) of the Elections Act.

 13. The 5th Respondent also declined jurisdiction to interpret ANY provisions

of the Constitution, contrary to the provisions of Articles 10, 88(5) and 249(2) of

62 Section 39(1) of the Political Parties Act reads: “There is established a Tribunal to be known as the 
Political Parties Disputes Tribunal.”

63 Article 165(6) of the Constitution reads: “The High Court has supervisory jurisdiction over the 
subordinate courts and over any person, body or authority exercising a judicial or quasi-judicial 
function, but not over a superior court.”
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the Constitution.  For where Article 10(1) provides that the national values and

principles of governance bind ALL State organs, State officers, public officers

and all persons whenever any of them, including the 5th Respondent, applies or

interprets  the  Constitution,  is  it  not  implied  by  the  Constitution  that

constitutional interpretation is NOT the exclusive preserve of just a single State

organ, or State officer, or public officer, or person?  And where Article 88(5)

compels the 5th Respondent to exercise its powers and perform its functions in

accordance  with  the  Constitution,  is  it  not  implied that  the  said  exercise  of

powers and performance of functions necessarily requires an understanding and

interpretation  of  the  Constitution?   And where  Article  249  provides  than  an

object of the 5th Respondent is to promote constitutionalism and to be subject

only to the Constitution and the law, is it not implied that the 5th Respondent

must understand and interpret the Constitution in order to carry out its mandate?

Or does the 5th Respondent narrowly view its job as simply doing what it is told

to do by others, without the exercise of its own mind in the resolution of issues

facing it, in accord with its constitutional mandate?

 14. With respect to the respondents in Aluochier v Jubilee Party & 3 Others,

the  5th Respondent's  verbally  issued  decision  on  8  June  2017  was  that  the

Applicant  pursue  his  action against  them in the PPDT, though in  its  written

decision  issued  13  June  2017  but  dated  8  June  2017  it  simply  declined

jurisdiction in dealing with any constitutional interpretation matter!  Section 2 of

the Political Parties Act (PPA) defines “political party” to have “the meaning

assigned  to  it  in  Article  260  of  the  Constitution”.   And  Article  260  of  the

Constitution defines “political party” to mean “an association contemplated in

Part  3  of  Chapter  Seven”.   While  section  40  of  the  PPA provides  that  the

jurisdiction  of  the  PPDT  involves  matters  affecting  political  parties,  the

gravamen of the Applicant's case against the 3rd Respondent and others was that

they are NOT and were NOT political parties as defined by Article 260 of the

Constitution, and consequently the PPDT did not and does not have jurisdiction

to determine the said complaint.  The most that could have been done by the

PPDT was, in assessing its jurisdiction, pronounce itself on whether or not the

said respondents were indeed political parties as defined by Article 260, and then
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after finding that they were not political parties as so defined, as urged by the

Applicant, decline jurisdiction in dealing with other aspects of the complaint, as

entities that  are not political parties as defined in Article 260 fall  outside its

jurisdiction!  Therefore, as between the 5th Respondent and the PPDT, the more

appropriate State organ to have dealt with Aluochier v Jubilee Party & 3 Others

was  the  5th Respondent.   For,  after  finding  that  those  respondents  were  not

political parties as defined in Article 260, it then logically follows that they had

no legal capacity to nominate any candidate for any election for elective State

office  under  the  Constitution  or  an  Act  of  Parliament,  resulting  in  the

nullification, voiding or invalidation of ALL NOMINATIONS of all candidates

by the said respondents, for want of compliance with Articles 137(1)(c), 99(1)(c)

and 193(1)(c).

 15. On 22 June 2017 the High Court (Hon. Justice Luka Kimaru) rendered its

judgment  on the Applicant's  consolidated appeal  of  the 3 IEBC decisions  in

Election  Nomination  Appeal  No.  14  of  2017  (See  Annex  IAPA/03).

Notwithstanding  that  the  satisfaction  of  moral  and  ethical  requirements

contained  in  the  Constitution  and  in  an  Act  of  Parliament  are  part  of  the

eligibility considerations for election to State offices, pursuant to Articles 99(1)

(b) and 193(1)(b) of the Constitution, or the well reasoned judgment in High

Court Petition No. 408 of 2013,  Commission on Administrative Justice v John

Ndirangu Kariuki & Independent Electoral and Boundaries Commission [2016]

eKLR (Hon. Justice Joseph L Onguto), the High Court (Kimaru, J) purports that

the Commission, notwithstanding its Article 88(4) mandate, has no jurisdiction

in the consideration of the same, purporting that such consideration falls under

the jurisdiction of the Ethics and Anti-Corruption Commission (EACC).  The

EACC's jurisdiction, as captured in Article 79, is to ensure compliance with, and

enforcement  of,  the  provisions  of  Chapter  6  of  the  Constitution,  which  is

applicable to State officers.  The EACC, reading together Articles 2(2) and 79,

has no jurisdiction on Chapter 6 matters over persons who are not State officers,

though Article 80(c)64 provides for legislation providing for the application of

Chapter 6 to other public officers.  But, by the time a person is submitting his

64 Article 80(c) of the Constitution reads: “Parliament shall enact legislation – … (c) providing for the 
application of this Chapter, with the necessary modifications, to public officers ...”
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nomination papers to the IEBC, such a person cannot then be a public officer

save for the few exempted State officers, pursuant to Articles 99(2)(a), 137(2)(b)

and (3), and 193(2)(a)65.  In the 2017 general elections, only about 13% of the

candidates were State officers, with the remaining vast majority, about 87%, not

being  State  officers.   Consequently,  even  if  the  EACC  was  to  have  some

jurisdiction in  the consideration of  eligibility for  election with respect  to  the

satisfaction of moral and ethical requirements pursuant to Articles 99(1)(b) and

193(1)(b), the most jurisdiction it could have had would have been over the 13%

of State officers mainly defending their elective offices, leaving the 87% of non-

State  officer  candidates  outside  its  jurisdiction.   As  ALL candidates  have  to

satisfy the  moral  and  ethical  requirements  under  the  said  Articles,  and  their

eligibility for election under this head is required to be considered, the only State

organ  constitutionally  mandated  for  managing  elections  to  State  offices,  the

IEBC,  must  indeed  undertake  its  Article  88(4)  mandated  duties,  and  duly

consider  for  eligibility  for  elections  ALL candidates  seeking  elective  State

office, with respect to their satisfying moral and ethical requirements contained

in the Constitution and in an Act of Parliament.  The obtuse position taken by the

High Court  (Kimaru, J), as contrasted against  Commission on Administrative

Justice  v  John  Ndirangu  Kariuki  &  Independent  Electoral  and  Boundaries

Commission [2016]  eKLR  (Onguto,  J), purporting that  it  is the EACC to vet

ALL candidates, yet it can only, at best, vet only 13% of them, is constitutionally

and otherwise legally untenable.  And a strict reading of Article 2(2) together

with Article 79 deprives the EACC of even vetting for election purposes State

officers, as the EACC has not been accorded such a jurisdiction, and must not

claim or exercise State authority except as authorised under the Constitution!

 16. Notwithstanding  the  High  Court  (Kimaru,  J)  purporting  that  it  is  the

EACC that is to consider for electoral eligibility candidates satisfying moral and

ethical requirements pursuant to Articles 99(1)(b) and 193(1)(b), section 13(2) of

the Leadership and Integrity Act, 2012 (the LAI Act) clearly shows that such

considerations are to be made by the IEBC, for it is to the IEBC that any State

65 Article 193(2)(a) of the Constitution reads: “A person is disqualified from being elected a member of 
a county assembly if the person – (a) is a State officer or other public officer, other than a member of 
the county assembly”.
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office election candidate is directed to submit  the appropriate self-declaration

form  concerned  with  Articles  99(1)(b)  and  193(1)(b)  moral  and  ethical

requirements.  Parliament,  through  section  13  of  the  LAI  Act,  correctly

understood the constitutional jurisdictional limits of the EACC in relation to the

IEBC, and clearly separated their respective roles, without commingling State

officers  and  non-State  officers  under  EACC  jurisdiction  with  respect  to

assessing moral and ethical requirements for State office election purposes.  In

other words, BEFORE a person becomes an elected State officer, it is for the

IEBC, under its Article 88(4) mandate, to assess the electoral eligibility of the

person in the context of the satisfaction of moral and ethical requirements.  But

AFTER a person becomes an elected State officer, it is for the EACC, under its

Article 79 mandate, to ensure compliance with and enforcement of Chapter 6

provisions  with  respect  to  the  person.  This  before  and  after  election  results

declaration split of responsibilities is really no different to that laid out in Article

88(4)(e), where before the declaration of an election result it is the IEBC that has

the electoral  dispute resolution mandate,  but  after the declaration of  the said

result, it is the courts that have the electoral dispute resolution mandate.  In other

words, the broad nature of the Article 88(4) elections management jurisdiction

covers pretty much all matters related to or arising from an election prior to the

declaration of the result of the said election, with jurisdiction on matters arising

after such result declaration vested in other State organs.

 17. With respect to a person intending to be APPOINTED to a State office,

section 12A of the LAI Act66 provides that the person shall submit to the EACC

a self-declaration form in the form set out in the First Schedule of the LAI Act.

But  section  13(2)  of  the  LAI  Act  provides  that  a  person  who wishes  to  be

ELECTED to a State office shall submit to the IEBC a self-declaration in the

form set out in the First Schedule of the LAI Act.  In other words, Parliament

was  crystal  clear  that  the  body  mandated  to  assess  the  moral  and  ethical

requirements eligibility with respect to elective positions is the IEBC, while that

mandated to assess the same with respect to appointive positions is the EACC.

66 Section 12A of the Leadership and Integrity Act, 2012 reads: “Any person intending to be appointed 
to a State office shall submit to the Commission a self-declaration form in the form set out in the First 
Schedule.”
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So  WHY  is  the  High  Court  (Kimaru,  J)  ignoring  the  clearly  laid  down

jurisdiction of the IEBC vis-a-vis that of the EACC, by purporting to strip the

IEBC of its constitutional and statutory functions and shift these to the EACC,

contrary to Article 2(2) of the Constitution?

 18. It  is  therefore  the  considered  view  of  the  Applicant  that  had  the  5th

Respondent  carried  out  its  constitutional  duties  as  per  Article  88(4)  of  the

Constitution, with respect to properly determining the the 3 complaints lodged

before it by the Applicant, this instant application would most likely not have

been  necessary,  as  the  matters  would  have  been  resolved  well  prior  to  the

general election date of 8 August 2017.  Also, on the basis that the Applicant is

correct in his legal exposition and the legal reliefs sought, multiple billions of

shillings would have been saved on the cost of a fresh presidential election, as

the non-qualifying candidates who have eventually been declared President-elect

and Deputy President-elect would have been disqualified from participating in

the 8 August 2017 general elections.

 19. Prior to concluding, it bears stating that it is indeed the Applicant's belief

that  the  effect  of  the  reliefs  he  seeks  from this  application  would  result,  if

granted, in a Davidic or Solomonic judgment.  For while it is only the Jubilee

Party and its principals who are the political respondents in this application, on

account of the election invalidation provisions in Article 140 of the Constitution,

the  application  of  such  a  judgment,  as  binding  upon  all  lower  courts  and

administrative  organs,  would  have  the  same  effect  on  some  of  the  NASA

constituent parties and its key principals, with the result being that both sides of

the political divide would have been dealt with the same blow on account of

their  non-compliance  and  contravention  of  the  Constitution  and  other  laws

applicable in the elections and political parties processes.

 20. In conclusion, the Applicant seeks the following reliefs:

 20.1. This honourable court should order that the 1st and 2nd Respondents

were  NOT  ELIGIBLE  for  election  as  President  or  Deputy  President,

respectively,  on account of having failed to satisfy ALL of the moral and

ethical requirements in the Constitution and in an Act of Parliament.

 20.2. This honourable court should further order that for purposes of the
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general elections held on 8 August 2017, the 3rd Respondent had no legal

capacity to nominate any person as a candidate pursuant to Articles 90, 99,

137, 180 and 193 of the Constitution, and, pursuant to Article 2(4) of the

Constitution, the nominations of the 1st and 2nd Respondents registered by the

IEBC were invalid.

 20.3. This  honourable  court  should further  order  the invalidation of  the

election of the 1st and 2nd Respondents respectively as the President-elect and

Deputy President-elect.

 20.4. This honourable court should further order that a fresh presidential

election  be  held  within  sixty  days  pursuant  to  Article  140(3)  of  the

Constitution.

 20.5. Costs to the Applicant.

AFFIRMED AT NAIROBI

This ….................... day of August 2017

By the said

ISAAC ALUOCHIER )

) APPLICANT

BEFORE ME )

)

)

)

)

)

COMMISSIONER FOR OATHS )

Drawn and Filed by:

Isaac  Aluochier,  Email  address:  aluochier@gmail.com;

WhatsApp/Telephone: 0716446500; P O Box 44848-00100, Nairobi.
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Copies to be served on:

1. Uhuru  Muigai  Kenyatta,  President,  Office  of  the  President,  Harambee

House, Harambee Avenue, Nairobi. Twitter: @UKenyatta

2. William Samoei  Ruto,  Deputy President,  Office of  the Deputy President,

Harambee  House  Annex,  Harambee  Avenue,  Nairobi.  Twitter:

@WilliamsRuto

3. Jubilee Party, Pangani Interchange, Exit 3, Thika Road, Pangani, P O Box

38601-00623, Nairobi. Twitter: @JubileePartyK

4. Wafula  Chebukati,  Chairman,  Independent  Electoral  and  Boundaries

Commission,  6th Floor,  Anniversary  Towers,  University  Way,  Nairobi.

Email: info@iebc.or.ke. Twitter: @WChebukati

5. Independent Electoral and Boundaries Commission, 6th Floor, Anniversary

Towers,  University  Way,  Nairobi.  Email:  info@iebc.or.ke.  Twitter:

@IEBCKenya
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Isaac Aluochier P O Box 44848-00100, Nairobi, Kenya
Telephone: +254 716 446 500
Email: aluochier@gmail.com 

25 October 2016
Registrar of Political Parties
Lion Place, 1st Floor
Off Waiyaki Way
P O Box 1131-00606
Sarit Centre, Nairobi
Dear Madam
ORPP COMPLAINT – ENFORCEMENT OF THE POLITICAL PARTIES ACT, 2011
ALUOCHIER v REGISTRAR OF POLITICAL PARTIES & JUBILEE PARTY
I write pursuant to my obligation under Article 3(1) of the Constitution1, to respect, uphold and
defend the Constitution, as read together with Articles 91(1) (g) and (h)2 and 923.
Section 34(a) of the Political Parties Act, 20114 (PPA) provides that the MANDATORY functions of
the  Registrar  include  registering,  regulating,  monitoring,  investigating  and  supervising  political
parties to ENSURE COMPLIANCE with the said Act.  Therefore, before registering the merged
Jubilee Party following dissolution of GNU, UDF, APK, TIP, NFK, Ford People, URP, PNU, TNA,
UPK and RC, pursuant to Gazette Notice No. 7317 published on 9th September, 2016 as signed by
the Registrar, the Registrar should have complied with her mandatory function of ensuring that the
Jubilee Party was compliant with the PPA.  But the Registrar did not so ensure, for the Jubilee Party
was then and is still not compliant with the PPA.  By this failure to ensure that the Jubilee Party was
and is compliant with the PPA, the Registrar may have committed an offence pursuant to section
45(7) of the PPA5, by knowingly subverting the objectives of the Constitution and of the PPA!
Section 7(3)(d)  of the PPA6 provides that  a person is  disqualified from being a member of the
governing body of a political party if that person has contravened the provisions of Chapter Six of
the Constitution.  It is therefore an object of the Constitution and the PPA that any person who has
contravened the leadership and integrity provisions of the Constitution in Chapter Six should not
1 Article 3(1) of the Constitution reads: “Every person has an obligation to respect, uphold and defend this 

Constitution.”
2 Article 91(1) of the Constitution reads, in part: “Every political party shall - … (g) promote the objects and 

principles of this Constitution and the rule of law; and (h) subscribe to and observe the code of conduct for political
parties.”

3 Article 92 of the Constitution reads, in part: “Parliament shall enact legislation to provide for - … (c) the regulation
of political parties; … (e) the registration and supervision of political parties; … (i) any other matters necessary for
the management of political parties.”

4 Section 34(a) of the Political Parties Act, 2011 (PPA) reads: “The functions of the Registrar shall be to – (a) register,
regulate, monitor, investigate and supervise political parties to ensure compliance with this Act ...”

5 Section 45(7) of the PPA reads: “The Registrar or an employee of the Office of the Registrar commits an offence 
where the Registrar or the employee of the Office of the Registrar of Political Parties knowingly subverts the 
objectives of the Constitution and of this Act.”

6 Section 7(3)(d) of the PPA reads: “A person is disqualified from being a member of the governing body if that 
person - … (d) has contravened the provisions of Chapter Six of the Constitution.”
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hold a leadership or governance position in a political party, pursuant to section 45(7) of the PPA, as
read together with Articles 91 and 92 of the Constitution, and paragraph 6 (a) and (b) of the Code of
Conduct for Political Parties (CCPP)7.
In High Court in Mombasa Constitutional Petition No. 17 of 2010, Abdulrahman Ahmed Abdalla &
3 Others v Hon. Uhuru Kenyatta & Registrar of Political Parties [2012] eKLR, the High Court
found that Uhuru Kenyatta contravened the provisions of Chapter Six of the Constitution, by having
contravened Article 77(2)8, by having held at the same time the political party office of National
Chairman of KANU and the State offices of Deputy Prime Minister and Minister for Finance.  In
High Court Petition No. 360 of 2013,  Isaac Aluoch Polo Aluochier v Uhuru Muigai Kenyatta &
William Samoei Ruto [2016] eKLR, the High Court found that both Uhuru Kenyatta and William
Ruto contravened the provisions of Chapter Six of the Constitution, by having contravened Article
77(2),  by Uhuru  Kenyatta  having  held  at  the  same  time  the  political  party  office  of  National
Chairman of KANU and the State offices of Deputy Prime Minister and Minister for Finance, and
by William Ruto having held at the same time the political party office of Deputy Party Leader,
Strategy of ODM and the State office of Minister for Higher Education, Science and Technology.
Both persons having been found by the High Court to have contravened the provisions of Chapter
Six of the Constitution, in judgments binding upon the Registrar and within the knowledge of the
Registrar, considering that the Registrar was a respondent in one of the two cases cited above, and is
also the custodian of political party office occupation records, the Registrar, in compliance with the
mandatory  statutory  duty  of  ensuring  compliance  with  the  PPA,  should  not  have  allowed  the
registration of the Jubilee Party merger instruments with any of Uhuru Kenyatta, or William Ruto,
or any other person who has contravened the provisions of Chapter Six of the Constitution, in its
governing body, pursuant to section 7(3)(d) of the PPA.  Notwithstanding the Registrar's knowledge
that these two persons have indeed contravened the provisions of Chapter Six of the Constitution,
and are therefore disqualified from being a member of the governing body of any political party, she
proceeded to register the merged Jubilee Party and further notified in the Gazette that these two
persons were indeed respectively the Party Leader and Deputy Party Leader of the merged Jubilee
Party – a clear contravention of section 45(7) of the PPA!
Section 3(1) of the Interpretations and General Provisions Act (IGP Act)9 provides that “offence”
means a crime, felony, misdemeanour or CONTRAVENTION or other breach of, or FAILURE TO
COMPLY WITH,  any written  law,  for  which  a  penalty  is  provided.   Section 46 of  the  PPA10
provides that a person convicted of an offence under the PPA for which no penalty is prescribed
shall be liable, on conviction, to a fine of not less than one million shillings or to imprisonment for a
term of not less than two years, or to both.  In other words, reading together section 3(1) of the IGP
Act and sections 7(3)(d) and 46 of the PPA, it is submitted that the Jubilee Party has committed an
7 Paragraph 6 of the Code of Conduct for Political Parties (CCPP) reads, in part: “Every political party shall – (a) 

respect, uphold and defend the Constitution of Kenya; (b) respect and uphold this Act and any other written law 
relating to elections and political parties ...”

8 Article 77(2) of the Constitution reads: “Any appointed State officer shall not hold office in a political party.”
9 Section 3(1) of the Interpretations and General Provisions Act (IGP Act) reads, in part: “In this Act, and in every 

other written law, and in all public documents enacted, made or issued before or after the commencement of this 
Act, the following words and expressions shall have the meanings hereby assigned to them respectively, except 
where there is something in the subject or context inconsistent with that construction or interpretation, and except 
where it is therein expressly otherwise provided - … 'offence' means a crime, felony, misdemeanour or contravention
or other breach of, or failure to comply with, any written law, for which a penalty is provided ...”

10 Section 46 of the PPA reads: “A person convicted of an offence under this Act for which no penalty is prescribed 
shall be liable, on conviction, to a fine of not less than one million shillings or to imprisonment for a term of not less
than two years, or to both.”

Aluochier v RPP & the Jubilee 
Party

Page 2 25 October 2016



offence under the PPA by its failure to comply with or its contravention of section 7(3)(d) of the
PPA, by its having “appointed/elected” - the phrase used in the Gazette Notice - Uhuru Kenyatta
and William Ruto as, respectively, its Party Leader and its Deputy Party Leader.  And section 45(2)
of the PPA11 provides  that  where a political  party commits an offence under the PPA, EVERY
OFFICE HOLDER of that  political  party shall  also be deemed to have committed the offence.
Therefore, pursuant to section 45(2) of the PPA, all office holders of the Jubilee Party, are deemed
to  have  committed  the  offence  committed  by  the  Jubilee  Party,  in  appointing/electing  Uhuru
Kenyatta and William Ruto into its governing body, while these two persons are disqualified from
so being appointed/elected, pursuant to section 7(3)(d) of the PPA, on account of their having been
found by the High Court to have contravened the provisions of Chapter Six of the Constitution.
As the Jubilee Party has committed an offence under the PPA, the Registrar now has power to,
pursuant to section 45(5) of the PPA12: (a) issue a warning to the Jubilee Party and require it to
conform to the PPA within a specified period; (b) suspend the registration of the Jubilee Party for a
period  not  exceeding  twelve  months;  (c)  withhold  funds  to  the  Jubilee  Party for  a  period  not
exceeding twelve months; or (d) deregister the Jubilee Party, subject to section 21 of the PPA13.  As
it is the mandatory function of the Registrar, pursuant to section 34(a) of the PPA, to supervise
political  parties,  including  the  Jubilee  Party,  to  ENSURE  COMPLIANCE  with  the  PPA,  the
Registrar must now take compliance enforcement measures that are within her jurisdiction.
Consequently, the complainant requests the Registrar to take the following compliance enforcement
measures against the Jubilee Party:

1. Issue a written warning to the Jubilee Party and require the Jubilee Party to conform to
section 7(3)(d) of the PPA within 14 days of the date of this letter, that is by 8 November
2016, by removing both Uhuru Kenyatta and William Ruto, and any other person who has
contravened the provisions of Chapter Six of the Constitution, from the governing body of
the Jubilee Party.

2. Inform the Jubilee Party in writing that should it fail to remove both Uhuru Kenyatta and
William Ruto, and any other person who has contravened the provisions of Chapter Six of
the Constitution, from the governing body of the Jubilee Party by 8 November 2016, then its
registration  as  a  political  party  will  stand  suspended  for  a  period  of  twelve  months,
commencing 9 November 2016 and ending 8 November 2017, subject to a review after 3
months, to assess compliance of the Jubilee Party with section 7(3)(d) of the PPA.

3. Inform the Jubilee Party in writing that should it fail to remove both Uhuru Kenyatta and
William Ruto, and any other person who has contravened the provisions of Chapter Six of

11 Section 45(2) of the PPA reads: “Where a political party commits an offence under this Act, every office holder of 
that political party shall also be deemed to have committed the offence.”

12 Section 45(5) of the PPA reads: “Where a political party commits an offence under this Act, the Registrar shall have
power to – (a) issue a warning and require the political party to conform to this Act within a specified period; (b) 
suspend the registration of the political party for a period not exceeding twelve months; (c) withhold funds to the 
political party for a period not exceeding twelve months; and (d) subject to section 21, deregister a political party.”

13 Section 21 of the PPA reads, in part: “(1) The Registrar may deregister a political party if the political party – (a) 
has contravened the provisions of Article 91 of the Constitution; … (i) does not maintain the requirements set out 
under section 7 … (2) The Registrar shall, before deregistering a political party – (a) inform the political party, in 
writing, of the particulars of the breach or contravention; (b) inform the political party, in writing, of the intention 
to deregister the political party; and (c) direct the political party to remedy the breach or contravention within 
ninety days or otherwise show cause why the party should not be deregistered. (3) The Registrar may suspend the 
registration of a political party to enable that political party to remedy the breach specified in the notice issued by 
the Registrar under subsection (2). ...(5) The Registrar shall deregister a political party which has not remedied the 
breach or complied with the Act as required by the Registrar under subsection (2) ...”
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the Constitution, from the governing body of the Jubilee Party by 8 November 2016, then
funds due to it from the Political Parties Fund will be withheld from it for a period of twelve
months, commencing 9 November 2016 and ending 8 November 2017, subject to a review
after 3 months, to assess compliance of the Jubilee Party with section 7(3)(d) of the PPA.

4. Inform the Jubilee Party in writing of her intention to deregister the Jubilee Party should it
fail  to  remove  both  Uhuru Kenyatta  and  William Ruto,  and  any other  person  who has
contravened the provisions of Chapter Six of the Constitution, from the governing body of
the Jubilee Party by 8 November 2016.

5. Direct the Jubilee Party in writing to remedy its breach of section 7(3)(d) of the PPA within
90 days, that is by 23 January 2016, failure of which will result in its deregistration, unless it
can show cause why it should not be deregistered, and the Registrar is persuaded of the
same, pursuant to her mandatory compliance enforcement duties under section 34(a) of the
PPA, notwithstanding that it has failed to maintain the requirements set out in section 7 of
the PPA, pursuant to section 21(1)(i) of the PPA, thereby granting the Registrar jurisdiction
to deregister the Jubilee Party.

I look forward to receiving in the next very few days a copy of your written communication to the
Jubilee Party with respect to the matters raised in this complaint.  But should I not receive the same
within the next 7 to 14 days, then I will, pursuant to my constitutional obligation under Article 3(1),
proceed to take legal enforcement action under the provisions of Article 47 of the Constitution and
the Fair Administrative Action Act, 2015 (FAAA 2015), and also consider separate removal from
office action pursuant to section 37 of the PPA14, and parallel criminal justice action on account of
the  criminal  offences  under  the  PPA by  the  respondents,  pursuant  to  Article  157(6)  of  the
Constitution15.
Yours faithfully

Isaac Aluochier
Complainant

14 Section 37 of the PPA reads, in part: “(1) The Registrar or an Assistant Registrar may be removed from office only 
on the grounds of – (a) serious violation of the Constitution or of this Act; … (e) incompetence; or (f) gross 
misconduct. (2) A person desiring the removal of the Registrar or an Assistant Registrar shall present a petition to 
the Public Service Commission which shall be in writing, setting out the alleged facts constituting the grounds for 
removal of the Registrar or of the Assistant Registrar ...”

15 Article 157(6) of the Constitution reads, in part: “The Director of Public Prosecutions shall exercise State powers of
prosecution and may – (a) institute and undertake criminal proceedings against any person before any court (other 
than a court martial) in respect of any offence alleged to have been committed; (b) take over and continue any 
criminal proceedings commenced in any court (other than a court martial) that have been instituted or undertaken 
by another person or authority, with the permission of the person or authority ...”

Aluochier v RPP & the Jubilee 
Party
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Independent Electoral and Boundaries Commission's Decisions:

1. IEBC/DRC/NM/269/2017 – Aluochier v Kenyatta & 4 Others

2. IEBC/DRC/NM/303/2017 – Aluochier v Anyango

3. IEBC/DRC/NM/289/2017 – Aluochier v Jubilee Party & 3 Others
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Others
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