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Editor/CEO’s Note

Editor’s Note

As another year commences, we are grateful for your patronage of our services, 
and most especially our online repository.

We have received valuable feedback from you and this has enabled us to 
continuously improve our services. This is one of the reasons why we are currently 
relooking at the functionality of the search page in our database and re-jigging it to 
ensure that it is intuitive, predictive and above all more user friendly than it currently is.

We have two main sets of information, the case law database, which 
contains judicial decisions from the superior courts of records dating 
back to the 1980’s, and the Laws of Kenya database, which contains 
the full text of all of the statutes of Kenya. Both of these hold a large 
volume of data that requires some discernment to decipher.  We 
therefore intend to make this process a bit easier by adopting an 
advanced search technology known as “solr”.

This technology will enable anyone who visits our website to narrow 
down the search criteria for our databases such that they will be 
intuitively led to the answer so that it shall now be easier to see, for 
example, to search for all the decisions relating to the Employment 
and Labour Relations court, from a particular year and from a 
particular	 judicial	officer.	This	 search	 technology	will	filter	data	 in	
such a way that only the relevant information is presented.

This technology powers the search and navigation features of many 
of the world’s largest Internet sites, including Google. We have no 
doubt that this new search functionality will be user-friendly and 
revolutionary for us and we look forward to your feedback on the 
same.

As the New Year commences we at Kenya Law would like to wish you 
a  successful 2016!

CEO/Editor
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CJ’s Message
Hon. Chief Justice’s remarks during the official 
launch of the Employment and Labour Relations 
Court Service Charter at Milimani Law Courts on 
March 03, 2016 
Good Afternoon Ladies and Gentlemen, This is a very important day in the country and 
for the Judiciary family. 

We are launching a Court that is at the heart of the economic 
and social development of this nation. For the Judiciary and 
the Judicial Service Commission, this is one of the main 

achievements of our transformation. We have created a brand new 
Court	from	a	Tribunal;	staffed	it	with	12	judges	and	84	staff;	financed	
it; and decentralised it beyond Nairobi. And the Court has been at work 
resolving one industrial dispute after another. These are the unsung 
positive developments taking place in the Judiciary, large number of 
magistrates and judges, who are working without complaining, but 
whose output and productivity, is sometimes drowned in the echo 
chamber that is Kenya’s public discourse. 

The journey to unveiling of the Employment and Labour Court has 
been a long one. On 15th October 1962, the Industrial Relations 
Charter was signed, a landmark development in the evolution of 
this Court. The Charter laid the solid foundations for an Industrial 
Relations system in Kenya in a number of ways. The Industrial Court 
was	first	established	in	Kenya	on	19th	May	1964.	The	present	Court	
was established pursuant to Article 162 (2) (a) of the Constitution of 
Kenya 2010, for the purpose of settling employment and Industrial 
relations disputes and the furtherance, securing and maintenance of 
good employment and labour relations in Kenya and enjoys the status 
of the High Court.

The Industrial Court was renamed Employment and Labour Relations 
Court pursuant to the statute Law (Miscellaneous amendments) Act 
2014 published in the special Gazette Supplement No.160 (Acts No. 18) of November 
24, 2014. The Industrial Court as established by the defunct Labour Relations Act was 
plagued	 with	 many	 deficiencies.	 This	 included	 an	 abject	 lack	 of	 public	 confidence,	
the	 condescending	 view	 of	 lawyers	 to	 lay	 members	 of	 the	 tribunal,	 the	 conflict	 in	
jurisprudence and jurisdiction with the High Court and Court of Appeal, and a general 
lack of structural and infrastructural support from the Judiciary. These are some of the 
reasons that led to the underpinning of the Court in the Constitution, pursuant to which 
the now amended and renamed Industrial Court Act (2011) was legislated, establishing 
a new Industrial Court ( now Employment and Labour Relations Court) as a Court of 
equal jurisdiction with the High Court. This is in recognition of the key role that the 
Court plays in facilitating labour relations in Kenya. 
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The Act has also eliminated lay members of the tribunal, and has set up the Court as a 
Court indeed, overseen by a Judge. It has also placed greater trust and responsibility in 
you as Judges who sit singly before the Court. This is in comparison to the members of 
the	former	tribunals	who	could	hide	any	deficiencies	 in	the	personality	of	the	group.	
It	has	also	set	the	highest	standards	for	qualification	as	a	Judge	of	the	Court,	including	
placing an emphasis on your knowledge of labour and industrial relations. These are 
significant	changes	that	we	must	duly	recognise	as	the	Court	discharges	its	functions.	It	
is not a Court to be owned by any one sector or group, but one which must act impartially 
and fairly in the adjudication of labour disputes.

The Judiciary’s main focus now is on reform, and you will by now have seen the Judiciary 
Transformation Framework that is our Bible or Koran. The Judiciary Transformation 
places	the	public	first	and	this	Court	must	make	itself	people	focussed.	The	Court	should	
seek	 to	understand	 the	 litigants	who	come	before	 it	 as	men	and	women	fighting	 for	
their livelihoods, whether as lowly workers or as employers playing a key role in ending 
unemployment and working towards the development of this nation. At all times, each 
judge and staff member must bear in mind the principle objective of the Employment 
and Labour Relations Court, which is, to facilitate the just, expeditious and proportionate 
resolution of labour and industrial disputes. Here, the Act envisions a Court that seeks 
the truth and justice, as guided and aided by the law, and not just dry application of the 
law bereft of its socio-economic elements, and the power relations that underpin it. 

You should therefore utilise the provisions of the Act and the Constitution that allow 
the Court to act without undue regard to technicalities. It is the people-centric approach 
to Judiciary transformation that makes the launch of the Service Charter today very 
significant.	These	are	peoples’	courts;	they	must	serve	them	not	lord	over	them.

In order to improve access to justice to the people, I have signed the proposal to gazette 
more sub registries for this Court in Malindi, Eldoret, Meru, Bungoma, Garissa and 
Machakos. This is also the spirit in Section 29 of the Employment and Labor Relations 
Court Act which provides that:

“The court shall ensure reasonable, equitable and progressive access to the Judicial 
Services in all counties”.

The Gazzetement of these sub-registries should appear in the Kenya Gazette Notice of 
this Friday (tomorrow). I will also soon be gazetting a number of Magistrates who now 
have jurisdiction over labour matters pursuant to the recent amendments to the law in 
particular Section 29 (3) of the Employment and Labour Relations Act, 2014 and Section 
9 (b) of the Magistrates’ Courts Act, 2015.

I gazetted the Court’s Rules Committee in April 2014 to develop Rules for this Court. 
The committee has continued to receive written proposals from various stakeholders 
including COTU, FKE, AG, LSK on the areas of the Rules that would require amendment. 
The said proposals are being taken through the process of public participation before 
they are gazetted and rolled out.

I am happy to note that considerable progress has been made in this regard and I am 
looking forward to gazetting these Rules shortly. In developing these Rules, I urge 
you to adopt the most friendly procedures to litigants, even whilst maintaining the 
highest international standards. The second pillar of our transformation project is in 
leadership, organizational culture and professional and motivated staff.  Individually 
and	collectively,	you	must	seek	to	restore	public	confidence	in	this	Court.	You	must	earn	
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the respect of legal practitioners through maintaining the highest standards of legal 
reasoning in judgments and rulings. Each Judge must individually seek to lead from 
the front. 

You must also seek to unite the various and many-a-time divergent jurisprudences on 
Labour Relations and Rights related to them from the former Industrial Court and the 
High Court. However, I urge that you should not feel bound by either jurisprudence, 
but should exercise a proper discrimination to set out the good principles from either 
Court, while wisely or diplomatically discarding those principles that will inevitably 
lead to injustice and an obfuscation of the truth, which is the primary quest in the 
Court. You are also well aware of the dynamism of this area of law. You should also 
seek to follow developments in labour and industrial relations law, both locally and 
internationally, especially the discussions of the yearly ILO conferences and the reports 
of the Committee of Experts on Kenya’s progress in this area. The Constitution, 2010 
gives you the freedom and framework to chart new progressive territory in labour law 
and jurisprudence. We must not waste it and frustrate the objective of harmonious 
business-labour relations in the country.

Our	third	pillar	is	to	provide	adequate	financial	resources	and	physical	infrastructure.	
Here, there are what many would call historical injustices against the Court. We will 
therefore	do	all	that	is	possible	to	address	the	previous	deficiencies	that	have	plagued	
this	Court.	I	am	glad	that	Parliament	is	finally	moving	to	establish	the	Judiciary	Fund	
through an Act of Parliament. There is urgency in passing and operationalizing this 
legalisation	and	once	done,	the	Employment	and	Labour	Relations	will	get	sufficient	
resources to execute its mandate. I would however urge you, my brothers and sisters, 
to focus on what you can do in the delivery of Justice with the little that you may 
have, and not what you cannot do with the much that may be missing from the onset. 
In this regard, I ask you to consider favourably the work of the Court that was your 
predecessor,	which	 for	 so	 long	 suffered	under	much	more	weightier	deficiencies	 in	
infrastructure and judicial support, but still managed to give leading jurisprudence in 
some matters. 

Lastly, we are becoming an e-Judiciary, harnessing technology as an enabler of Justice. 
The Commercial Division of the High Court is already doing trial runs with audio-
visual recording of proceedings, which we shall roll out in a few weeks time. As a new 
Court, and a relatively smaller administrative unit, I urge you to mould this Court 
as a model Court in this area. Given my history with labour rights issues, I stand as 
one who is excited about this new Court, and hope that this Court will deliver on its 
mission. It requires the support of every stakeholder and that includes respecting the 
judges’ independence and the independence of the Court itself. Our judges and staff 
must also serve the public with distinction and respect, and maintain highest standards 
of	integrity.	The	fight	against	corruption	in	the	Judiciary	will	continue	against	the	few	
who have failed to get the message that Kenya and the Judiciary is changing, and that 
the JSC is not shy to continuously raise the bar of accountability. After all, the country 
does not expect us to look either way, in the name of false institutional stability and 
calm, if and when allegations of corruption are made. They expect us to deal with 
it – and we are and require their support. But they also need to see the other good 
things taking place in the Judiciary such as having this Court in operation, reducing 
case backlog from over 1 million to less than 500,000 in four years, decentralisation 
of court of appeal and reducing waiting time in that court from between 12 to 9 years 
in 2011 to about 3 to 1 year today; increasing the number of High Courts from 17 to 
34;	significantly	expanding	court	infrastructure	where	we	have	over	100	construction	
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sites	 countrywide;	 reorganising	 our	 internal	 operations	 by	 having	 financial	 and	
human resource manual; rolling our several other policy measures on bail and bond 
and sentencing among numerous others. We must be careful about what one poet 
called the ‘danger of the single narrative’.

As I conclude, I wish to remind Kenyans that today marks the anniversary of the 
passing away of Prof. Wangari Maathai. In her honour, we must stand up for Karura 
Forest, and remind the merchants of greed for public land and resources, that the 
sacrifices	made	by	many	gallant	sons	and	daughters	for	the	common	public	good,	will	
not go undefended. 

It	is	my	pleasure	to	officially	unveil	the	Employment	and	Labour	Relations	Court	and	
launch its Service Charter and Service Week.

Thank you. 
DR. WILLY MUTUNGA, D.Jur, SC, EGH, SEGH.
CHIEF JUSTICE/PRESIDENT, SUPREME COURT OF KENYA
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What they Said

Supreme Court judges 
Mutunga CJ, Rawal DCJ, 
Tunoi, Ibrahim, Ojwang 
& Ndungu [SCJJ], In the 
matter of the National Land 
Commission Advisory 
Opinion Reference No. 2 of 
2014

Supreme Court judges 
W.M. Mutunga CJ, K.H. 
Rawal DCJ, M.K. Ibrahim, 
J.B.Ojwang & S.C. Wanjala, 
In  Chris Munga N. Bichage 
v Richard Nyagaka Tong’I 
& 2 others Petition 17 of 
2014 

Court of Appeal judges 
RN Nambuye, MK 
Koome & PO Kiage JJA 
In Samuel Warui Karimi 
v Republic Criminal 
Appeal No 16 of 2014 

Justice Thande Mugure 
In J A C v P W Originating 
Summon No. 22 of 2015

‘The various statutes relating to land are not in all cases consistent among themselves; 
and in some cases they have been framed with imprecision, and without a clear reflection 
of the relevant principles of the Constitution. We recommend that the complete set of 
land-related statutes, be placed before the Attorney-General, and before the Kenya 
Law Reform Commission, for a detailed professional review, in the context of this 
Advisory Opinion.”

“Good practices, in the cases of the United States’ Supreme Court, and the Constitutional 
Court of South Africa, dictated sittings as full bench in virtually all cases and obviously, 
such would be the position even where a party sought a departure from precedent already 
laid down. The question whether it was a larger bench-size reconsidering an earlier 
decision by a smaller bench-size, therefore, became largely academic; and no impropriety 
was attributed to the prospect of a Bench reconsidering a precedent set by an earlier 
bench of equal strength….The Supreme Court of Kenya has the limited size bench of seven 
judges, which on occasions can not sit as such, but as a five-judge or six-judge bench…”

“Definition of a child of tender years is an issue that required clarification because the courts 
have made various conclusions. Section 2 of the Children Act defines a child of tender years 
to mean a child under the age of 10 years. There is no other statutory definition of a child 
of tender years other than the Children Act that is perhaps informed by the broad interests 
of protecting children from criminal responsibility and not as a test of competency to give 
evidence in criminal proceedings. Court decisions regarding the competency of evidence by 
children of tender years have maintained a higher threshold of 14 years and not 10 years as 
witnesses of tender years whose evidence must be subjected to voire dire examination”

“…there is no specific provision in the Marriage Act 2014 to allow a petition for 
dissolution of marriage to be presented before three years have passed, therefore, rule 
2 (1) of the Matrimonial Causes Rules is inconsistent with the Marriage Act 2014 
and can not therefore remain in force pending the promulgation of rules under the 
Marriage Act 2014. And as such, it can not be relied upon.”
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What they Said

What they Said
Court of Appeal judges 
F Sichale, JOtieno-
Odek and S ole Kantai 
In Vijay Kumar Saidha 
v Tribhuvan Gordhan 
Barkrania & 2 others 
Civil Appeal No 9 of 2007 

Justice Mumbi Ngugi, in 
Council of Governors v 
Attorney General and 4 
others Petition No 472 of 
2014 

High Court Judges R 
Mwongo, W Korir, C 
Meoli, H Ong’udi & C 
Kariuki, in Kalpana H 
Rawal, DCJ v Judicial 
Service Commission & 4 
others Petition No 386 of 
2015 

Court of Appeal judges 
G B M Kariuki, M A 
Makhandia, W Ouko, 
P O Kiage, K M’inoti, J 
Mohammed, J Otieno – 
Odek, JJ.A In Phillip K 
Tunoi & another v Judicial 
Service Commission & 
another Civil Application 
No. 6 of 2016

“To determine whether liability in a partnership will be on all the partners in a firm or on a 
single partner independent of others, one has to take into consideration whether the exercise 
of authority of a partner binds the firm. If such exercise of authority binds the firm then any 
liability arising from the exercise of the authority will have been binding on all the partners 
in the firm. However, if the exercise of such authority does not bind the firm, then it will not 
bind all the partners in the firm.”

“In determining the existence or otherwise of bias, the test to be applied is that of a fair 
minded and informed observer who would adopt a balanced approach and will neither be 
complacent nor be unduly sensitive or suspicious in determining whether or not there is a 
real possibility of bias.”

“The provisions of the fourth schedule to the Constitution of Kenya, 2010 provide 
that the National Government, and therefore its agencies such as Kenya National 
Highways Authority (KeNHA), Kenya Urban Roads Authority (KURA) and Kenya 
Rural Roads Authority (KeRRA) have a mandate limited by the Constitution to road 
traffic, construction and operation of national trunk roads, and the setting of standards 
for the construction and maintenance of other roads by counties. This can well imply 
that, upon the implementation of the Constitution and the transfer of functions to the 
counties, there can be no role for some of those agencies to play, and they can ultimately 
require winding up.”

“The purpose of section 31(2) of the Sixth Schedule is to transition into the new constitutional 
order all public officers who are not serving on a fixed term, including judges. With respect 
to the Petitioner, the import of section 31(2) is that article 167(1) of the Constitution has a 
retrospective effect which bloated out all vestiges of tenure under the repealed Constitution. 
After being vetted, the Petitioner was to serve on terms which include the provision that a 
judge will retire from office upon attaining the age of 70 years, as provided for in article 167(1) 
of the Constitution.”
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The	Respondent	(Lady	Justice	Kalpana	Rawal)	filed	
an appeal in the Court of Appeal against the decision 
of the High Court that held that the respondent’s 
retirement age as a judge was 70 years. However, the 
Applicants	filed	a	notice	of	motion	seeking	to	strike	
out the appeal on the ground that the Respondent 
had no right of appeal to the Court of Appeal from 
the decision of the High Court. The Respondent also 
filed	an	application	seeking	an	injunction	to	stop	the	
Judiciary from retiring her pending the hearing of 
the intended appeal, alternatively that the Court 
issues conservatory orders prohibiting the Judiciary 
from unconstitutionally retiring her pending 
the hearing and determination of the intended 
appeal and also that the Court issues a prohibitory 
injunction on the Judiciary from advertising or 
otherwise commencing the recruitment process for 
the replacement of the Deputy Chief Justice pending 
the hearing and determination of the appeal.

The main issues before the Court were thus, whether 
an intending appellant had a right of appeal to the 
Court of Appeal in matters involving fundamental 
rights and freedoms in the absence of a statute 
conferring that right and whether article 164(3) 
of the Constitution of Kenya, 2010 confered both 
the right to appeal to the Court of Appeal and the 
jurisdiction of the Court of Appeal to hear appeals 

from the High Court.

The Court of Appeal in a majority decision held 
that; the Constitution gave the Court of Appeal 
jurisdiction directly to hear appeals from the High 
Court and kept Parliament out of the matter and 
therefore omitted in article 164(3) (a) any question 
that the jurisdiction of the Court of Appeal to appeals 
from the High Court had to be prescribed by an Act 
of Parliament. To suggest that the right of appeal in 
respect of decisions of the High Court had to be or 
ought to be given in a statute was perilously close to 
suggesting that the Constitution could not confer, 
simultaneously, jurisdiction and the right of appeal.

The Court added that, when interpreting article 
164(3) of the Constitution, one had to therefore 
have regard to the provisions and framework of the 
Constitution. It was plain to see that the Constitution 
intended to confer the right of appeal. Without the 
right	 of	 appeal,	 the	 High	 Court	 would	 be	 a	 final	
court on the Bill of Rights and that would deny 
litigants’ access to the Court of Appeal and to the 
Supreme Court. That was not what the Constitution 
intended, it was held.

The Court also held that a Constitutional 
interpretation to the effect that the right of appeal 

Article 164(3)(a) of the Constitution confers, simultaneously, jurisdiction and the right of 
appeal to the Court of Appeal.

“Both the jurisdiction and the right of appeal from the High Court to the Court of Appeal are founded, in the first 
instance in the Constitution of Kenya, 2010. The jurisdiction invested on the Court of Appeal was not qualified by 
words such as, “where the appeal arises”. It provides both the right of approach from the High Court and the power 

to hear those who have so approached. The Constitutional right to appeal can only be denied, limited or restricted by 
express statutory provision properly justified as required by the Constitution itself” 

Judicial Service Commission & another v Kalpana H Rawal
Civil Application No 308 of 2015

Court of Appeal of Kenya at Nairobi
G B M Kariuki, W Ouko, P Kiage, J Mohammed and O-Odek, JJ.A

January 29, 2016
Reported by Teddy Musiga
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was not subsumed in article 164(3) or that the article 
merely gave the Court of Appeal jurisdiction to hear 
appeals without more, was not in harmony with 
the provisions of the Constitution and canons of 
interpretation could not support it. A proposition 
that one could be inferring the right of appeal by 
an interpretation of the Constitution that posited 
that the right of appeal to the Court of Appeal was 
subsumed in article 164(3) could not hold good.

The Court contradistinguished the constitutional 
provisions regarding appeals from the High Court 
to the Court of Appeal on Appeal in matters 
involving fundamental rights and freedoms and 
stated that, Article 164(3) of the Constitution of 
Kenya, 2010 empowered the Court of Appeal to hear 
appeals from the High Court and any other court 
or tribunal as prescribed by an Act of Parliament. 
That was a departure from section 64(1) of the 
former Constitution at least in regards to appeals 
from the High Court, where the Court’s jurisdiction 
depended on conferment by an Act of Parliament. 
Whereas section 64 of the former Constitution only 
conferred jurisdiction to the Court in relation to 
appeals from the High Court, “as could be conferred 
by law”; article 164(3) (a) of the Constitution made no 
such reference to any law because the Constitution 
is the supreme law of the land

The Court added that, no provision of the 
Constitution barred or limited appeals arising from 
the decisions of the High Court determining the 
question of violation of a right or a fundamental 
freedom or any question respecting the 
interpretation of the Constitution under article 
165(3)(b) of the Constitution of Kenya, 2010. To 
hold that there was no right of appeal because it was 
not provided for expressly would have been against 
article 259 of the Constitution which enjoined the 
Court to interpret the principles that advanced 
the rule of law, the human rights and fundamental 
freedoms that permitted the development of the law 
and contributed to good governance. It was highly 
unlikely that having seen the substantial injustice 

occasioned by section 84 of the former Constitution 
and having brought a solution by amending it 
to provide for a right of appeal as of right, that it 
was the intention of the framers to take the right 
of appeal away by the Constitution of Kenya, 2010 
which was considered to be the most progressive 
and transformative in the region. 

The absence of an explicit provision conferring in 
the Court of Appeal jurisdiction to hear appeals 
from the High Court on the Bill of Rights or on 
the interpretation of the Constitution was not 
an accidental omission. It was not an omission at 
all. The Constitution having expressly vested in 
the Court under article 164 the general appellate 
jurisdiction to hear appeals from the High Court 
and having explained how appeals relating the 
interpretation and application of the Constitution 
were to be appealed from the Court of Appeal to the 
Supreme Court under article 163, that per se was 
sufficient	conferment	of	appellate	jurisdiction.

The Court also observed that, accepting the 
applicant’s submission that a judgment of the High 
Court	 was	 final	 on	matters	 relating	 to	 the	 Bill	 of	
Rights would have been tantamount to judicial 
limitation and or amendment to article 163(4) 
(a) of the Constitution which conferred appellate 
jurisdiction, “as of right” to the Supreme Court in 
interpretation and application of the Constitution. 
All constitutional articles were justiciable and 
amenable to interpretation by the Court of 
Appeal	 and	 the	 Supreme	 Court	 for	 a	 specific	
determination whether an article(s) had been 
correctly interpreted and applied by the High Court 
in accordance with the Constitution. There was 
no any express constitutional provision excluding 
some constitutional articles from justiciability and 
interpretation before the Court of Appeal and the 
Supreme Court.

Consequently, the application was dismissed with 
no orders as to costs.
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Witness protection is recognized as a 
fundamental human right, by various 
instruments of both International and 

National law, in the administration of justice.  
Article 50 of the Constitution of Kenya, under the 
Bill of Rights, not only provides for the protection of 
identity of witnesses and vulnerable persons in the 
interests of fair hearing before a court or tribunal, 
but also for enactment of legislation providing for 
the protection, rights and welfare of victims of 
offences.

The much anticipated Witness Protection Rules 
were	 finally	 	 gazetted	 creating	 a	 much	 more	
conducive and secure environment for witnesses 
to testify. The Chief Justice and President of the 
Supreme Court, Hon. Willy Mutunga  gazetted the 
Witness Protection Rules 2015 via Legal Notice 
No. 225 of 2015 on 30th October 2015. The rules 
became operational on 30th November 2015 which 
is thirty days after publication in the Kenya Gazette 
as stipulated in law.

The Chief Justice had tasked the Witness Protection 

Agency (WPA), in its capacity 
of mainstreaming witness 
protection in the country, to draw up requisite draft 
rules of court as envisaged under Section 36 (2) of the 
Witness Protection Act for his consideration. The 
Agency, working closely with a Consultant, drafted 
the Witness Protection Rules of Court which were 
formally presented before the National Council on 
Administration of Justice (NCAJ) in July 2014 where 
members perused and gave feedback on the same.

A validation workshop organized by the Judiciary, 
WPA and the International Commission of Jurists 
(Kenya) was held on 24th October 2014 to interrogate 
the draft rules. Various stakeholders in the justice 
sector gave an in depth critical assessment of 
the rules in a bid to make them all inclusive and  
acceptable.	 The	 final	 gazettement	 of	 the	 rules	 by	
the Chief Justice  marks an important milestone in 
ensuring that witnesses  who are protected do not 
feel insecure  when giving their testimonies in court.

The Witness Protection Act, Cap. 79 Laws of Kenya, 
provides for the protection of witnesses in criminal 

Gazetted witness protection rules to 
safeguard witness testimony

Mr. Calvine Oredi, Principal Public Relations Officer, Witness Protection Agency (WPA)

Members of the public make inquiries at the Witness Protection Agency (WPA) Stand during the Nairobi International Trade Fare
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and other proceedings and establishes a Witness 
Protection	 Progamme	 to	 specifically	 protect	 the	
safety and welfare of crucial witnesses and related 
persons who are threatened, or at risk. 

For instance Section 4 of the Witness Protection, 
Rules 2015 empowers Courts to take appropriate 
measures to protect the safety, physical and 
psychological well-being of a witness. In doing 
so, relevant issues such as age, gender, health and 
nature of the  crime are looked into. The Court 
is now mandated to give protection orders by 
taking into account all the circumstances of a case, 
eligibility criteria and whether the  protection order 
in question is likely to inhibit the evidence being 
effectively tested by any party to the proceedings or 
contrary to the interest of justice.

Witnesses are considered to be vital pillars in any 
successful criminal justice system. Any credible 
investigation or prosecution is mainly dependent on 
the quality of evidence adduced by witnesses to the 
crime, or about the crime. Witnesses need to always 
have unfailing trust in the criminal justice system, if 
they are to volunteer in assisting law enforcement 
agencies in the investigation, prosecution and, 
ultimately, determination of cases. Witness 
protection can ensure such trust by enhancing 
access to justice by witnesses at risk without fear of 
reprisals, thus promoting the rule of law.

Protection of witnesses therefore entails judicial 
protection measures which regulate proceedings 
where protected witnesses are concerned. Section 
5 of the Witness Protection Rules, 2015 spells out 
appropriate  measures to facilitate the testimony 
of a protected witness. For instance, Section 5 (a) 
stipulates measures to prevent disclosure to the 
public or media of the identity  or whereabouts 
of a witness. They include expunging identifying 
information from the Court’s public records, 
redaction of statements, voice distortion, closed 
sessions and use of pseudonyms by the witness.

A major improvement in the rules is allowing 
evidence in the physical absence of witnesses 
who are protected. The Courts will now have 
jurisdiction to admit witness evidence using audio-
visual technology such as video conferencing and 
closed circuit television. This is in addition to 
video recording evidence-in-chief and interviews 
and using sound media or live link. Any measure 
allowed by the Court for the protection of a witness 
is expected not to prejudice the rights of an accused 
person to fair trial.

The court infrastructure in the country has 
previously been a major concern to the safety and 
protection of witnesses in the court proceedings. 
Section 5 (3) of the Witness Protection Rules now 
require the Registrar to make available facilities 
and equipment that protects witnesses. Future 
refurbishment of courts  and construction of new 
ones will therefore be required to factor in Section 
5 (3) of the Rules.

The Rules have also taken into account rights of 
children who are witnesses. Section 5 (9) outlaws 
any other person apart from a parent, guardian or 
a person in loco parentis to be present during court 
proceedings. Applications made under this section 
shall be heard in camera.

The gazetted Witness Protection Rules, 2015 will 
hence provide clearly set out rules of court on 
evidence and procedure to be observed by all parties 
to judicial proceedings. The bottom-line will be to 
ensure that witnesses and victims of offences not 
only testify in an environment that secures their 
rights to fair hearing, but also ensure that justice is 
done. 

The Witness Protection Agency also encourages 
members of the public who have been threatened 
and/or intimidated for cooperating with the 
prosecution and other law enforcement agencies 
to Contact the Agency through telephone nos 
(020)7121337/8, 0770909207 or 

Hotline: 0711-222441, 0725-222442. There is also a 
dedicated 

Toll Free Line: 0800 720 460 and     
Email: info@wpa.go.ke; wpakenya@gmail.com.

The	 Agency	 has	 a	 Liaison	 office	 in	 Nairobi	 at	
Milimani Law Courts Room 413 in addition to two 
regional	offices	based	in	Mombasa	and	Kisumu.	
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Brief Facts

The Appeal arose out of Reference No. 10 of 2013 
lodged before the EACJ First Instance Division. On 
20th May 1997, the Appellant was incorporated 
as a company limited by shares under the Rwanda 
Companies Act to run and manage the Union Trade 
Centre (UTC) mall in Kigali, Rwanda. 

On 1st August 2013, the Respondent ordered the 
Appellant	 to	 avail	 it	 with	 specific	 information	 in	
respect of the company (UTC), which the latter did 
on 2nd August 2013. On 2nd October 2013, the 
Respondent informed tenants in the UTC mall that; 
effective 1st October 2013 they were required to 
redirect their rental payments to the Respondent’s 
Committee in charge of unclaimed property. The 
Appellant	thereupon	filed	this	Reference	contending	
that the Respondent’s actions contravened the 
provisions of the Treaty Establishing the East 
African Community. 

In the initial case, The Respondent contested 
the Appellant’s allegation and asserted that the 
acts complained of could not be attributed to a 
partner State or an institution of the East African 
Community (EAC) so as to bring them within the 
Court’s jurisdiction. In addition, the Respondent 
contended that it was not liable for the acts of the 
Kigali City Abandoned Property Management 
Commission (the Commission) given that the latter 
had its own legal personality.  The Trial Court 
ruled that the Appellant had not established a treaty 
violation attributable to the Respondent and thus 
dismissed the Reference. 

Issues:

i. Whether the Trial Court erred in law in 
finding	 that	 the	 Respondent	 was	 properly	
sued on behalf of the Government of Rwanda.

ii. Whether the Trial Court erred in law in 
determining whether the cause of action was 
time barred.

iii. Whether the Trial Court declined to interpret 
and apply the provisions of the Treaty on the 
objectives of the community and general 
undertaking as to implementation 

iv. Whether the parties complied with the 
Court’s Rules on stating the nature of 
evidence in a statement of reference and its 
response.

v. Whether the Appeal would be disposed off on 
the irregularity that there was no evidence to 
support the pleadings.

International Law- East African Court of Justice Rules 
of Procedure-written proceedings-reference and response 
to reference- whether the parties complied with the Court’s 
Rules on stating the nature of evidence in a statement of 
reference and its response - Whether the Appeal would be 
disposed of on the irregularity that there was no evidence 
to support the pleadings- East African Court of Justice 
Rules of Procedure, 2013 rules 24(2) (d), 30(c)

International Law- Law of Treaties - interpretation 
of Treaty Establishing East African Community-
objectives of the community-general undertaking as to 
implementation- interpretation and application of the 
provisions of the Treaty on the objectives of the community 
and general undertaking as to implementation- Treaty 
Establishing East African Community articles 7(1)(a),(2); 
8(1)(a),(b),(c)

International Law-Law of Treaties - Reference by Legal 
and Natural Persons- whether the Trial Court erred in 
law in determining whether the cause of action was time 
barred-Treaty Establishing East African Community 
article 30(2)

Parties	before	the	EACJ	must	comply	with	its	Procedural	Rules	on	filing	pleadings	which	
state the nature of evidence in support of their Claim.

Union Trade Centre Limited (UTC) v The Attorney General of Rwanda
Appeal no. 1 of 2015

Emmanuel Ugirashebuja, P., Liboire Nkurunzinza,V.P.James Ogoola, Edward Rutakangwa  and Aaron 
Ringera, JJ.A

 November, 2015
Reported By Linda Awuor & Faith Wanjiku

International Jurisprudence
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International Law- conduct of organs of a State- 
Conduct of persons or entities exercising elements of 
governmental authority-whether the Trial Court erred in 
law in finding that the Respondent was properly sued on 
behalf of the Government of Rwanda -International Law 
Commission’s Articles on the Responsibility of States for 
Internationally Wrongful Acts, articles 4, 5

Relevant Provisions of the Law

Treaty Establishing East African Community, 
1999

Article 27 – Jurisdiction of the Court

1. The Court shall initially have jurisdiction over 
the interpretation and application of this Treaty.

2. The Court shall have such other original, 
appellate, human rights and other jurisdiction as 
will be determined by the Council at a suitable 
subsequent date. To this end, the Partner States 
shall conclude a protocol to operationalise the 
extended jurisdiction.

Article 30(2) – Reference by Legal and Natural 
Persons

The proceedings provided for in this Article shall 
be instituted within two months of the enactment, 
publication, directive, decision or action complained of, or 
in the absence thereof, of the day in which it came to the 
knowledge of the complainant, as the case may be.

The East African Court of Justice Rules of 
Procedure 2013

Rule 24(2) (d) – Reference

A statement of reference under sub-rule (1) shall state-

(d) where appropriate, the nature of any evidence offered 
in support;

Rule 30(c) – Response to reference

The respondent shall within forty-five (45) days after 
being served with a notification of the reference file and 
serve upon the applicant a response stating the—

 (c)nature of evidence in support where appropriate;

International Law Commission’s Articles on 
the Responsibility of States for Internationally 
Wrongful Acts, 2001

Article 4-Conduct of organs of a State

1. The conduct of any State organ shall be considered 

an act of that State under international law, whether 
the organ exercises legislative, executive, judicial or 
any other functions, whatever position it holds in the 
organization of the State, and whatever its character 
as an organ of the central Government or of a 
territorial unit of the State.

2. An organ includes any person or entity which has 
that status in accordance with the internal law of the 
State.

Article 5-Conduct of persons or entities exercising 
elements of governmental authority

The conduct of a person or entity which is not an organ 
of the State under article 4 but which is empowered by the 
law of that State to exercise elements of the governmental 
authority shall be considered an act of the State under 
international law, provided the person or entity is acting 
in that capacity in the particular instance.

Held:

1. The Appellant did not comply with rule 
24 (d) of the Court’s Rules which required 
that a statement of reference should state 
the nature of any evidence in support. The 
Respondent too did not comply with rule 30 
(c) of the rules which similarly required that 
the Response to the reference should state 
the nature of the evidence in support where 
appropriate.

2. It is trite law that pleadings in court whether 
in the form of reference, response to the 
reference, motion on notice, statement of 
claim or by whatever other name called were 
not evidence. They were averments the proof 
of which was submitted to the trier of facts. 
Evidence on the other hand is the means 
by which those averments are proved or 
disproved. Proof is essential unless the matter 
is admitted, or is one of which judicial notice 
would be taken, or there is an applicable 
presumption (rebuttable or irrebuttable) in 
favour of the matter averred, or the burden 
of proving such a matter was by law shifted 
to the adverse party; or an estoppel operated 
to exclude proof of such matter. The proof 
would take the form of testimonial evidence 
(oral	 or	 affidavit),	 documents	 produced	 in	
court, or things (real evidence). Needless to 
state, submissions are not evidence.

3. To proceed and dispose of the Appeal despite 
the above irregularity would have been to 
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condone and perpetuate, nay, participate 
in an irregularity which had occasioned an 
irreparable injustice to the parties. That was 
not a path which a court of justice would 
tread.

4. In the circumstances, it was an appropriate 
case for the invocation of the Court’s inherent 
power under rule 1 (2) which required that 
such rules should be deemed to limit or 
otherwise affect the inherent powers of the 
Court to make orders as would be necessary 
for the end of justice or for prevention of 
abuse of Court process. In the exercise of 
that power, the reference would be remitted 
back to the Trial Court for consideration de 
novo in accordance with the applicable law 
and the rules of the Court.

5. As regards the costs of the Appeal, the lapse 
on the part of the Trial Court itself apart, 

counsel appearing were not virtuous virgins 
either. They failed in their duty to seek and 
press for appropriate procedural directions. 
In those circumstances, the just order to 
make was that each party would bear its own 
costs of the appeal. The Appeal illustrated 
the aphorism that although speed was good, 
justice was even better. And, oftentimes, 
justice hurried is justice buried.

Application dismissed.

 (a). The Reference subject matter of the Appeal was 
remitted back to the Trial Court for hearing de novo after 
the parties had been afforded an opportunity for due 
presentation of such relevant evidence as they would have 
in support of their respective cases, in accordance with 
such Directions as the Court would give.

(b). Each party was to bear its own costs.

Members of EALA while instituting proceedings before the EACJ are at liberty to adduce 
evidence on the Assembly’s proceedings in Court without the leave of the Assembly. 

Rt. Hon. Margaret Zziwa v The Secretary General, East African Community
Ref No. 17 0f 2014

Monica K. Mugenyi, PJ; Isaac Lenaola, DPJ; Faustin Ntezelyayo J; Fakihi A. Jundu, J & Audace Ngiye J.
November 6, 2015

Reported By Linda Awuor & Faith Wanjiku

Brief Facts

The Preliminary reference arose out of a preliminary 
objection on a point of law raised by the respondent 
premised on Section 20 of the East Africa Legislative 
Assembly (Powers and Privileges) Act, 2003. The 
respondent was alleging that the Applicant, Hon 
Zziwa and her witnesses were members and/ or 
officers	 of	 the	 East	 Africa	 Legislative	 Assembly	
(EALA) but had not secured leave from the Assembly 
to adduce evidence before the Court as provided by 
the law. 

In the initial case, the Applicant (Hon. Zziwa) had 
alleged that on 26th November, in contravention of 
Articles 53 and 56 of the Treaty, Rule 9 and Annex 
3 of the Rules of Procedure of EALA and Rule of 
law, 2014 some members of EALA convened in 
the Assembly chambers, summoned the Clerk of 
the Assembly to preside over the Assembly and re-
instated a motion of her removal as the Speaker. 
They then referred the motion to the Committee on 
Legal, Rules and Privileges for investigations, and 
suspended her from exercising the functions of the 

office	of	Speaker.	The	applicant	was	alleging	that	the	
Committee’s action of conducting investigations on 
a non-existing motion was an illegality.

Issues:

i. Whether members of EALA while instituting 
proceedings before the Court, were at 
liberty to adduce evidence on the Assembly’s 
proceedings in Court without the leave of 
the Assembly. 

ii. Validity of the EALA (Powers and Privileges) 
Act under Article 61 of the Treaty within the 
EACJ’s territorial jurisdiction.

iii. The nature of the evidence that fell within 
the ambit of the prohibition in section 20(1), 
and whether or not the Court at that stage of 
the proceedings could reasonably deduce the 
Applicant’s evidence to fall within the said 
category of evidence.

iv. Whether requiring anybody to seek leave 
of the Speaker of the Assembly prior to 
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the principles of democracy, the rule of law, 
accountability, transparency, social justice, 
equal opportunities, gender equality, as well as 
the recognition, promotion and protection of 
human and peoples’ rights in accordance with the 
provisions of the African Charter on Human and 
Peoples’ Rights.

Article 7(2)-Operational Principles of the 
Community

The Partner States shall undertake to abide by 
the principles of good governance, including 
adherence to the principles of democracy, the 
rule of law, social justice and the maintenance of 
universally accepted standards of human rights.

Article 30-Reference by Legal and Natural 
Persons

Subject to the provisions of Article 27 of this 
Treaty, any person who is resident in a Partner 
State may refer for determination by the Court, 
the legality of any Act, regulation, directive, 
decision or action of a Partner State or an 
institution of the Community on the grounds that 
such Act, regulation, directive, decision or action 
is unlawful or is an infringement of the provisions 
of this Treaty.

The East African Court of Justice Rules of 
Procedure 2013

Rule 41(2) - Preliminary Objections in the 
First Instance Division

Where a respondent intends to raise a preliminary 
objection he shall, before the scheduling conference 
under Rule 53 of these Rules, give not less than 
seven (7) days written notice of preliminary 
objection to the Court and to the other parties of 
the grounds of that objection.

Rule 56(1) - Summoning witnesses

Any party in a claim or reference may obtain 
on application to the Court, summons to any 
person whose attendance is required either to give 
evidence or to produce documents.

Rule 56(2) - Summoning witnesses

Every witness summons shall specify the time 
and place of attendance, and whether attendance 
is required for purposes of giving evidence or to 
produce a document, or for both purposes. The 
summons shall describe with reasonable accuracy 

adducing evidence in Court per se was a 
denial of access to justice and information, 
and therefore a violation of the fundamental 
rule of natural justice.

v. Whether the Calist Mwatela case had set a 
precedent where evidence of the Assembly’s 
proceedings could not be blocked on account 
of the EALA (Powers and Privileges) Act.

vi. Whether that Order of Court requiring the 
Clerk to produce documentation could be 
ousted by the provisions of section 20 of the 
EALA (Powers and Privileges) Act.

vii. Whether all journals of the Assembly were 
printed in the EAC Gazette and if their 
publication was sufficient	proof	for	purpose	
of their admissibility in evidence.

International Law- –Evidence – Adducing of evidence 
of Proceedings in Assembly or Committee -whether 
members or officers of the Assembly and persons employed 
to take or record evidence in the Assembly ought to seek 
leave of the Assembly before adducing evidence before the 
Court- The East African Legislative Assembly (Powers 
and Privileges) Act section 20(1)

International Law-EACJ Rules of Procedure-
summoning witnesses-Court Order compelling persons to 
give evidence and penalty for contempt- whether Order 
of Court can be ousted by the provisions of section 20 of 
the EALA (Powers and Privileges) Act- The East African 
Court of Justice Rules of Procedure 2013 rules 56(1), 56(4)

International Law-law of Treaty-Treaty for the East 
African Community -reference by legal and natural 
persons- whether the Treaty as the grund norm of the East 
African Community (EAC), took precedence over statutes 
promulgated by the Community -whether the Treaty 
gave the Applicant locus standi to adduce evidence before 
the Court without leave of the Assembly- Treaty for the 
Establishment of the East African Community article 30

Relevant Provisions of the Law

Treaty for the Establishment of the East 
African Community, 1999

Article 6(d)-Fundamental Principles of the 
Community

 The fundamental principles that shall govern the 
achievements of the objectives of the Community 
by the Partner States shall include:

Good governance including adherence to 
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the document required.

Rule 56(4) - Summoning witnesses

Where a person summoned to give evidence or 
produce a document fails to appear or refuses 
to give evidence or to produce the document the 
Court may in its discretion impose upon the 
witness a pecuniary penalty not exceeding USD 
200.

Halsbury’s Laws of England, 2001 Reissue, 
Vol 9(1)

Para. 458, p.55- Disobedience to process

It is a civil contempt of court to refuse or neglect 
to do an act required by a judgment or order of the 
court within the time specified in the judgment or 
order.

The East African Legislative Assembly 
(Powers and Privileges) Act, 2003

Section 2-Interpretation

The minutes of the Assembly or the official record 
of the proceedings.

Section 20(1) - Evidence of Proceedings in 
Assembly or Committee not to be given 
without leave

Notwithstanding the provisions of any other 
law, no member or officer of the Assembly and 
no person employed to take minutes or record 
evidence before the Assembly or any Committee 
shall, except as provided in this Act, give evidence 
else-where in respect of the contents of such 
minutes or evidence or of the contents of any 
documents laid before the Assembly or such 
Committee, as the case may be, or in respect of 
any proceedings or examination held before the 
Assembly or such Committee, as the case may 
be, without the special leave of the Assembly first 
hand and obtained in writing.

Section 36-Journal printed by order of 
Assembly to be admitted as evidence

A copy of the Journal printed or purporting to be 
printed in the Official Gazette of the Community 
shall be admitted in evidence in all courts and 
places without any proof being given that such 
copy was so published.

Held:

1. The EALA (Powers and Privileges) Act 
was legally enacted under Article 61 
of the Treaty and was, therefore, valid 
and applicable law within the Court’s 
territorial jurisdiction. Section 20(1) 
thus prohibited the tendering ‘elsewhere’ 
of evidence pertaining to the contents 
of minutes, evidence, documentation, 
proceedings or examination laid before 
or arising in the Assembly or a Committee 
thereof without the special leave of the 
Assembly in writing. The said prohibition 
related to the following categories of 
people	 –	 members	 and	 officers	 of	 the	
Assembly, as well as persons employed to 
take minutes or record evidence before 
the Assembly or a Committee thereof. 

2. Section 20(1) applied to evidence that was 
sought to be given anywhere else other 
than before the Assembly or a Committee 
thereof. The question would be the 
nature of the evidence that fell within the 
ambit of the prohibition in section 20(1), 
and whether or not the Court could at 
that stage of the proceedings reasonably 
deduce the Applicant’s evidence to fall 
within the said category of evidence. 
Stated differently, what was in issue 
before the Court then was the extent 
to which section 20(1) applied to the 
circumstances of the case.

3. The argument that requiring a person to 
seek leave of the Speaker of the Assembly 
prior to adducing evidence in Court per 
se was a denial of access to justice and 
information, and therefore a violation of 
the fundamental rule of natural justice 
was untenable. For as long as the EALA 
(Powers and Privileges) Act remained 
on the Community’s statute books, it 
must be complied with by all persons 
within the Community’s territorial 
jurisdiction, leaders and governed alike. 
Any member of the Assembly would be 
just as bound by the provisions thereof as 
the Community’s leaders or citizens. 

4. The Court did not understand how 
compliance with valid laws of the 
Community translated into a violation of 
the principle of natural justice that formed 



Research and Development Department18

Issue 32, Jan - March  2016

an integral tenet of the notion of rule of 
law. In any event, given that the Applicant 
had not made any attempt to seek the 
requisite leave, it would be premature to 
portend that she had been denied access 
to justice. The unreasonable denial by the 
Assembly of the leave sought therefrom 
would be another matter. 

5. The question as to whether or not sitting 
members of the Assembly could legally 
adduce evidence in court without leave 
of the Assembly was neither framed 
as an issue in the Calist Mwatela case, 
nor canvassed by any of the parties 
or addressed by the Court. The view 
that the Calist Mwatela case had set 
a precedent where evidence of the 
Assembly’s proceedings could not be 
blocked on account of the EALA (Powers 
and Privileges) Act was not agreed with. 
That issue was not considered at all in 
that case. 

6.  It is inconceivable for the Court to sit idly 
and perpetuate non-compliance with the 
EALA (Powers and Privileges) Act on the 
pretext that in the Calist Mwatela, sitting 
members of EALA were able to adduce 
evidence without recourse to section 20 
of the EALA (Powers and Privileges) Act. 
That would amount to an abdication of 
the court’s judicial duty, an eventuality 
that the Court could not and would not 
contemplate. It was satisfactory that any 
member	or	officer	of	the	Assembly,	as	well	
as persons employed to take minutes or 
record evidence before it or a Committee 
thereof must comply with the provisions 
of section 20 of the Act with regard to 
securing special leave from the Assembly. 

7. Section 20 suggests that evidence that fell 
outside its parameters could be adduced 
without the leave of the Assembly. Thus, 
the Applicant would be acting well within 
her legal rights to adduce evidence before 
the Court that had nothing to do with 
the minutes, evidence, documentation, 
proceedings or examination laid before 
or arising in the Assembly or a Committee 
thereof. 

8. Section 20(1) expressly prohibited the 
tendering of the contents of the evidence 

and not the evidence per se. Thus, in 
principle, reference could be made to 
minutes or documentation placed before 
the Assembly without adducing the 
contents	thereof	as	captured	in	a	specific	
minute, and similarly reference could be 
made to the proceedings of the Assembly 
without	 relaying	 the	 specific	 contents	
of such proceedings as captured by the 
Hansard.

9. The Applicant opted to give oral evidence 
as	opposed	to	evidence	by	affidavit.	This	
course of action was provided for by Rule 
65(1) of the Court’s Rules of Procedure. 
Had	 she	 adduced	 affidavit	 evidence	
it would have been inordinately clear 
whether or not her evidence ran afoul 
of the provisions of section 20 of the 
EALA (Powers and Privileges) Act. The 
Court would have been quite capable 
of making a determination on the face 
of	 the	affidavits	 that	 she	had	attested	 to	
matters within the ambit of section 20 
without special leave from the Assembly. 
The present circumstances, however, are 
such that it would be tantamount to pre-
empting the Applicant’s oral evidence 
to presume that she was going to attest 
to matters that could only be attested to 
with the special leave of the Assembly. 

10. Section 20 was not couched in language 
that prevented members of the Assembly 
from testifying in courts at all regardless 
of the nature and import of their 
evidence. It was couched in terms that 
defined	the	parameters	of	the	restriction	
ingrained	therein.	Without	the	benefit	of	
the Applicant’s oral evidence or that of 
any of her intended witnesses, therefore, 
it would have been premature to adjudge 
her evidence as running afoul of section 
20 of the EALA (Powers and Privileges) 
Act. The Order that emanated from 
Rule 56(1) was tantamount to witness 
summons compelling a person to give 
evidence or produce documents in his 
or her possession, failure of which s/he 
would be penalized. Thus, the Clerk to 
the Assembly was compelled to produce 
documentation in his custody. He did 
indeed dutifully produce the required 
documentation and it was duly admitted 
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to seek leave of the Assembly the onus 
would have been upon him, having been 
duly served with witness summons, to 
secure the said leave.

13. A literal interpretation of sections 2 and 
36 would suggest that journals were the 
official	record	of	the	proceedings	akin	to	
what is referred to as ‘Hansards’ in other 
jurisdictions which, once printed in 
the	Official	Gazette	 of	 the	Community,	
are admissible in evidence without 
need to prove the fact of publication. 
This interpretation would portend that 
publication	 in	 the	 Official	 Gazette	 was	
sufficient	for	purpose	of	the	admissibility	
of journals in evidence without need for 
further proof thereof, and therefore the 
Official	Gazette	was	conclusive	proof	of	
the authenticity of journals published 
therein. 

14. It had not been satisfactorily established 
that the evidence the Applicant intended 
to adduce did, in fact, fall within the ambit 
of section 20 of the EALA (Powers and 
Privileges) Act. It would be premature to 
forestall the Applicant’s evidence on the 
pretext that it did not comply with the 
provisions of section 20 of the said Act. 
The Act was valid Community law and 
had to be complied with by all witnesses 
that sought to adduce evidence that fell 
within the parameters thereof. The only 
exception in that regard was the Clerk 
to the Assembly who was summoned as 
a witness in this matter pursuant to a 
Court Order.

The objections were over-ruled, Respondent to bear costs.

on the Court record. Against that 
background, it was pertinent to consider 
the import of the prohibitions contained 
in section 20 of the EALA (Powers and 
Privileges) Act namely the essence of 
the witness summons issued under Rule 
56(1) of the Court’s Rules. 

11. “The proper and effective functioning of 
any State committed to the rule of law 
depends on its branches understanding 
and being respectful of each other’s 
respective roles and functions. 
Understanding is the basis from which 
the branches can work together within 
a framework of separation of powers 
to maintain … the rule of law.” The 
foregoing jurisprudence aptly captures 
the equal and unequivocal recognition 
of the function of each organ of the 
Community in the governance thereof, 
and informs the interrelation between 
the different branches of governance in 
the Community. 

12. It is a non-negotiable tenet of the rule of 
law that all court orders must be respected 
and obeyed. They are not issued in vain 
and are binding on the subjects thereof 
unless and until successfully challenged 
by related court action. It was satisfactory 
that the documentation produced by the 
Clerk to the Assembly was properly on 
record pursuant to a valid Court Order, 
and the said Clerk was under a legal 
obligation to appear as a witness in the 
matter pursuant to the same Order 
without need for the special leave of the 
Assembly. In any event, should he of his 
own volition have deemed it necessary 
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to visit an elderly lady. There had been severe 
wintry conditions in central Scotland for several 
weeks, with snow and ice lying on the ground. The 
Appellant was driven to the house by a colleague, 
who parked her car close to a public footpath leading 

Brief Facts
The Appellant was employed as a home carer by 
the Respondents. Her work involved visiting clients 
in their homes and providing personal care. On 18 
December 2010, at around 8pm, she was required 
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to the house. The footpath was on a slope, and was 
covered with fresh snow overlying ice. It had not 
been gritted or salted. The Appellant was wearing 
flat	boots	with	ridged	soles.	After	taking	a	few	steps,	
she slipped and fell, injuring her wrist.
The Outer House, relying on expert evidence, found 
the Respondents liable for the Appellant’s injury 
on the basis that they did not provide her with 
protective footwear. The Outer House’s decision 
was reversed by an Extra Division of the Inner 
House. The Appellant’s appeal to the Supreme Court 
concerned the admissibility of evidence given by the 
Expert Witness, and whether the Respondents had 
been in breach of their statutory duties or negligent.
Issues:

i. Whether evidence on personal protective 
equipment given by the Expert Witness was 
admissible. 

ii. Whether the Respondents had been in breach 
of their statutory duties or negligent.

iii. What considerations governed expert 
evidence.

Employment Law –health and safety - health 
and safety of employees - employers to make a 
suitable and sufficient assessment of the risks to 
health and safety of employees while at work- 
Management of Health and Safety at Work 
Regulations 1999 regulation 3(1)

Employment Law – health and safety- personal 
protective equipment - employers to ensure that 
suitable personal protective equipment is provided 
to employees who may be exposed to a risk to 
their health or safety while at work- Personal 
Protective Equipment at Work Regulations 1992 
regulation 4(1)

Relevant Provisions of the Law

Management of Health and Safety at 
Work Regulations 1999 (“the Management 
Regulations”)

Regulation 3(1) - Risk Assessment

Every employer shall make a suitable and 
sufficient assessment of -

(a) the risks to the health and safety of his 
employees to which they are exposed whilst they 
are at work;…for the purpose of identifying the 
measures he needs to take to comply with the 

requirements and prohibitions imposed upon him 
by or under the relevant statutory provisions …

Personal Protective Equipment at Work 
Regulations 1992 (“the PPE Regulations”)

Regulation 4(1) - Provision of Personal 
Protective Equipment

Every employer shall ensure that suitable 
personal protective equipment is provided to his 
employees who may be exposed to a risk to their 
health or safety while at work except where and 
to the extent that such risk has been adequately 
controlled by other means which are equally or 
more effective.

Held:
1. Four matters fell to be addressed in the 

use of expert evidence. They were (i) the 
admissibility of such evidence, (ii) the 
responsibility of a party’s legal team to make 
sure that the expert keeps to his or her role of 
giving the court useful information, (iii) the 
court’s policing of the performance of the 
expert’s duties, and (iv) economy in litigation. 
The	 first	 was	 the	most	 directly	 relevant	 in	
the Appeal. 

2. Skilled witnesses, unlike other witnesses, 
could give evidence of their opinions to 
assist the Court. That gave rise to threshold 
questions of the admissibility of expert 
evidence. An example of opinion evidence 
was whether the Appellant would have been 
less likely to fall if she had been wearing anti-
slip attachments on her footwear. Experts 
could and often did give evidence of fact as 
well as opinion evidence. A skilled witness, 
like any non-expert witness, could give 
evidence of what he or she had observed 
if it was relevant to a fact in issue. An 
example of such evidence in the case was 
the Expert Witness’s evidence of the slope 
of the pavement on which the Appellant 
lost her footing. There were no special rules 
governing the admissibility of such factual 
evidence from a skilled witness.

3. Unlike other witnesses, a skilled witness 
could also give evidence based on his or 
her knowledge and experience of a subject 
matter, drawing on the work of others, such 
as	the	findings	of	published	research	or	the	
pooled knowledge of a team of people with 
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whom he or she worked. Such evidence 
also gave rise to threshold questions of 
admissibility, and the special rules that 
governed the admissibility of expert opinion 
evidence also covered such expert evidence 
of fact. Thus when an engineer described 
how	a	machine	was	configured	and	worked	
or how a motorway was built, he was giving 
skilled evidence of factual matters, in which 
he or she drew on knowledge that was not 
derived solely from personal observation or 
its equivalent. An expert in the social and 
political conditions in a foreign country who 
gave evidence to an immigration judge also 
gave skilled evidence of fact.

4. The Judicial Committee of the Privy Council 
approved	 of	 the	 use	 of	 police	 officers,	who	
had special training and considerable 
experience of the practices of criminal 
gangs, to give evidence on the culture of 
gangs, their places of association and the 
signs that gang members used to associate 
themselves with particular gangs. In giving 
such factual evidence, a skilled witness could 
draw on the general body of knowledge 
and understanding in which he was skilled, 
including the work and literature of others. 
But Lord Hughes, in delivering the advice of 
the Board, warned that care had to be taken 
that simple, and not necessarily balanced, 
anecdotal evidence was not permitted to 
assume the robe of expertise. To avoid 
this, the skilled witness had to set out his 
qualifications,	 by	 training	 and	 experience,	
to give expert evidence and also say from 
where he had obtained information, if it 
was not based on his own observations and 
experience.

5. There were four considerations which 
governed the admissibility of skilled 
evidence. They also applied to skilled 
evidence of fact, where the skilled witness 
drew on the knowledge and experience of 
others rather than or in addition to personal 
observation or its equivalent. 

a. Assisting the court: It was for the Court 
to decide whether expert evidence 
was needed, when the admissibility 
of that evidence was challenged. If on 
the proven facts a judge or jury could 
form their own conclusions without 

help, then the opinion of an expert 
was unnecessary. This was stated by 
Lawton LJ in R v Turner. An expert 
had to explain the basis of his or her 
evidence when it was not personal 
observation or sensation, mere 
assertion or bare ipse dixit which 
carried little weight. If anything, the 
suggestion that an unsubstantiated 
ipse dixit carried little weight was 
understated as such evidence was 
worthless. The Lord President 
(Cooper) famously stated in Davie v 
Magistrates of Edinburgh. He further 
observed that expert witnesses could 
not usurp the functions of the jury 
or judge sitting as a jury. It was the 
duty of an expert witness to provide 
material on which a court could 
form its own conclusions on relevant 
issues. 

b. The witness’s knowledge and 
expertise: The skilled witness had 
to demonstrate to the Court that 
he or she had relevant knowledge 
and experience to give either factual 
evidence, which was not based 
exclusively on personal observation 
or sensation, or opinion evidence. 
He or she could then draw on the 
general body of knowledge and 
understanding of the relevant 
expertise.

c. Impartiality and other duties: If a 
party proffered an expert report 
which on its face did not comply with 
the recognised duties of a skilled 
witness to be independent and 
impartial, the Court could exclude 
the evidence as inadmissible. This 
was stated in Toth v Jarman. Other 
duties included giving independent 
unbiased assistance to the Court and 
material facts his opinion was based 
on. 

d. Reliable body of knowledge or 
experience: What amounted to 
a reliable body of knowledge 
or experience depended on the 
subject matter of the proposed 
skilled evidence. There was more 
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difficulty	 where	 the	 science	 or	
body of knowledge was not widely 
recognised. A party that sought 
to lead a witness with purported 
knowledge or experience generally 
recognised	 fields	 needed	 to	 set	 up	
by investigation and evidence not 
only	 the	qualifications	and	expertise	
of the individual skilled witness, 
but the methodology and validity of 
that	 field	 of	 knowledge	 or	 science.	
This was stated in an obiter dictum 
in Lord Eassie’s opinion in Mearns 
v Smedvig Ltd. The Court agreed on 
the refusal to accept the evidence of 
an expert whose methodology was 
not based on any established body of 
knowledge. The High Court refused 
to admit evidence of case linkage 
analysis because it was the subject 
of only relatively recent academic 
research and a methodology which 
was	 not	 yet	 sufficiently	 developed	
that it could be treated as reliable as 
stated in Young v Her Majesty’s. 

6. There were matters in the Expert’s reports to 
which the Respondent did not take exception. 
The Extra Division acknowledged that there 
were matters of fact which were admissible, 
such as his description of the locus, including 
his measurements of the gradients, and his 
evidence of availability on the market of anti-
slip attachments to footwear. But there were 
other factual matters which were admissible 
because they were relevant and might have 
assisted a judge, and against which the 
Respondent did not persist in their challenge 
in the Court. They included:

(i) information on the prevention or reduction 
of risks of tripping and slipping from 
publications by the Construction Industry 
Research and Information Association, by 
the HSE and from the HSE website;
(ii) research literature on the effectiveness 
of different types of footwear and devices to 
resist slipping and on the circumstances in 
which people suffered falls;
(iii) HSE guidance on the PPE Regulations 
which provided evidence of good health and 
safety practice in relation to dangers posed 
by the weather when people had to work out 
of doors; and

(iv) the practices of named public bodies in 
providing their employees working out of 
doors with anti-slip devices.

7. The Respondent maintained their challenge 
to the Expert Witness’s evidence of the 
effect of Yaktrax, based on his own use 
of them, and his oral explanation of how 
anti-slip attachments reduced the risk of 
slipping, which was based on his knowledge 
of engineering. But these were also factual 
matters, which he had the experience and 
qualifications	to	describe.	In	the	Court’s	view,	
the Outer House did not err in admitting all 
of this factual evidence. It was relevant to 
the Court’s task to hear evidence on health 
and safety practice in complying with the 
Management Regulations and the PPE 
Regulations. The expansion of the statutory 
duties	imposed	on	employers	in	the	field	of	
health and safety had given rise to a body 
of	 knowledge	 and	 experience	 in	 the	 field,	
which, as explained later in the Judgment, 
created the context in which the Court had 
to assess an employer’s performance of its 
common law duty of care. The Outer House 
was entitled to accept the Expert Witness’s 
experience in carrying out and advising his 
clients on risk assessments as a proper basis 
for his giving of such evidence.

8. The Extra Division had two other major 
criticisms of the Expert Witness’s evidence. 
One was that he was inadmissibly giving his 
opinion on matters of law. The other was that 
an expert’s opinion of what he would have 
done in the circumstances did not assist the 
Court, and was therefore inadmissible. The 
former objection may properly have been 
made to the Expert Witness’s statements that 
it was for the Respondent to consider the 
range of footwear and attachments that were 
available and that it was for them to take steps 
to reduce the risk as far as was reasonably 
practicable.	They	appeared	at	first	sight	to	be	
statements of opinion on the Respondent’s 
legal duty, which would not have been 
admissible	 before	 lay	 fact	 finders	 and	
should have been avoided. An experienced 
judge however could have readily treated 
the statements as the opinions of a skilled 
witness as to health and safety practice, 
based on the Management Regulations and 
the PPE Regulations and on HSE guidance, 
and made up his own mind on the legal 
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question. The Lord Ordinary interpreted 
passages in the Respondent’s supplementary 
report as expressing an opinion that they 
had breached their statutory duty. However, 
that did not undermine the Lord Ordinary’s 
decision, because he applied his own mind to 
the central legal issues.

9. The Court was not persuaded by the latter 
objection. There may have been cases 
where the opinion of a professional as to 
what he or she would have done in a given 
circumstance was of only limited weight 
in the Court’s assessment of a claim for 
professional negligence. But the Court saw 
no reason why the Outer House should 
not have found helpful the reasoned view 
of a person experienced in carrying out 
risk assessments on the rating of risks 
within a risk assessment. The Respondent 
assessed the risk of injury such as sprains or 
fractures when travelling to and from work 
locations to be tolerable, applying a British 
Standard with which a judge might not have 
been familiar but which was relevant to a 
consideration of proper practice. The Expert 
Witness opined that in wintry conditions the 
risk should have been assessed as substantial. 
His evidence provided a basis for the Outer 
House to weigh up the opposing views 
when deciding whether the Respondent 
had	 suitably	 and	 sufficiently	 evaluated	 the	
risks	and	identified	the	measures	needed	to	
protect health and safety. 

10. The Extra Division did not consider closely 
whether the Respondent had complied 
with their duties under the Management 
Regulations, or reached any conclusion on 
that question. The Court found it clear from 
the evidence that the Appellant was exposed 
to a risk to her health and safety whilst she 
was at work, namely the risk of slipping 
and falling on snow and ice while travelling 
between clients’ houses. That risk was 
obvious as a matter of common sense, and 
was in any event within the Respondent’s 
knowledge, given their previous experience 
of the incidence of home carers suffering 
such accidents each year. The risk was 
identified,	in	general	terms,	in	the	2005	risk	
assessment. Although it was not explicitly 
addressed in the 2010 risk assessment, risks 
of	that	general	nature	were	again	identified.

11. In	 relation	 to	 a	 sufficient	 evaluation	 of	 the	
risk and the necessary measures, the Outer 
House’s	 conclusion	 was	 based	 on	 findings	
which he was entitled to make on the 
evidence, and on a proper understanding 
of the law. As he noted, the risk of a home 
carer slipping on snow or ice while at work, 
on the way to a client’s home, was accepted 
to be likely a dead cert, as the Respondent’s 
health and safety manager put it. It was also 
accepted that the injuries which might have 
been sustained included fractures and head 
injuries, and were therefore potentially 
serious. No consideration, however, was 
given to the possibility of individual 
protective measures, before relying on 
the measure of last resort, namely giving 
appropriate instructions to employees. Even 
then, the instructions given, in the form 
of advice to wear appropriate footwear, 
provided	no	specification	of	what	might	have	
been appropriate. In these circumstances, the 
Outer House was entitled to conclude that 
there had been a breach of regulation 3(1) of 
the Management Regulations.

12. The	 Court	 did	 not	 find	 those	 arguments	
persuasive. An employee was at work, for 
the purposes of both the Management 
Regulations and the PPE Regulations, 
throughout the time when she was in the 
course of her employment. The Appellant 
in particular, as a home carer, was at work 
when she was travelling between the home 
of one client and that of another in order to 
provide them with care. Indeed, travelling 
from one client’s home to another’s was an 
integral part of her work. The meaning of 
the words while at work in regulation 4(1) of 
the PPE Regulations (and of the equivalent 
words, whilst they are at work, in regulation 
3(1) of the Management Regulations) was 
plain. They meant that the employee had to 
be exposed to the risk during the time when 
she was at work, that was to say, during 
the time when she was in the course of her 
employment. They referred to the time 
when she was exposed to the risk, not to the 
cause of the risk. The obligation imposed by 
article 6(3) (a) of the Framework Directive 
applied to all risks to the safety and health 
of workers. As the Court explained, annex 
II to the PPE Directive included removable 
spikes for ice, snow in its non-exhaustive 
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door. Unlike an ordinary member of the 
public, she was obliged to act in accordance 
with the instructions given to her by her 
employers: employers who were able, and 
indeed obliged under statute, to consider the 
risks to her safety while she was at work and 
the means by which those risks might have 
been reduced. In those circumstances, to 
base one’s view of the common law on the 
premise that the Appellant was in all relevant 
respects in the same position as an ordinary 
member of the public was a mistake.

15. In more recent times it had become generally 
recognised that a reasonably prudent 
employer would conduct a risk assessment 
in connection with its operations so that 
it could take suitable precautions to avoid 
injury to its employees. The duty to carry 
out such an assessment was therefore, as 
Lord Walker of Gestingthorpe said in Fytche 
v Wincanton Logistics logically anterior to 
determining what precautions a reasonable 
employer would have taken in order to 
fulfil	 his	 common	 law	 duty	 of	 care.	 In	 the	
present case the Respondent was aware of 
a history of accidents each year due to their 
home carers slipping on snow and ice, and 
they were aware that the consequences of 
such accidents were potentially serious. 
Quite apart from the duty to carry out a 
risk assessment, those circumstances were 
themselves	 sufficient	 to	 lead	 an	 employer	
taking reasonable care for the safety of its 
employees to inquire into possible means of 
reducing that risk.

16. Had inquiries on the history of accidents 
each year due to their home carers slipping 
on snow and ice and their consequences been 
made, or a proper risk assessment carried 
out, the implication of the evidence accepted 
by the Outer House was that the Respondent 
would have learned that attachments were 
available, at a modest cost, which had been 
found to be effective in reducing the risk, 
and had been provided by a number of other 
employers to employees in a similar position. 
In those circumstances, the Outer House was 
entitled to conclude that the Respondent was 
negligent in failing to provide the Appellant 
with such attachments. It followed that where 
an employee had been injured as a result of 
being exposed to a risk against which she 
should have been protected by the provision 

guide list of items of PPE, while Annex III 
included work in the open air in rain and 
cold weather in its non-exhaustive guide list 
of activities. In relation to the exception to 
regulation 4(1), the Outer House noted that 
the onus was on the employer to establish 
that the exception was made out. He accepted 
the Expert Witness’s evidence about the 
availability of PPE which would reduce the 
risk.	 His	 reasoning	 reflected	 the	 evidence	
and a proper understanding of the law.

13. The evidence established that anti-slipping 
attachment was available at a modest cost; 
that it was used by other employers to 
address the risk of their employees slipping 
and falling on footpaths covered in snow 
and ice; that there was a body of research 
demonstrating that their use reduced the 
risk of slipping in wintry conditions; and 
that the Expert Witness’s own experience 
was that the attachments which he had used 
had made a difference. His evidence, which 
the Outer House accepted, was that, had the 
Appellant worn such devices, on a balance 
of probabilities the risk of her falling on 
ice and snow would have been reduced and 
might have been eliminated. As against that, 
the Respondent had given no consideration 
to the matter. In those circumstances, the 
Court could see no basis in the Outer House’s 
findings,	or	in	the	evidence,	for	finding	that	
the exception in regulation 4(1) had been 
made out.

14. The Court understood the Extra Division’s 
concern that the law should not have been 
excessively paternalistic. The Appellant was 
not, however, in the same position as an 
ordinary member of the public going about 
her own affairs. It was her duty, as someone 
employed by the Respondent as a home carer, 
to visit clients in their homes in different 
parts of the city on a freezing winter’s evening 
despite the hazardous conditions underfoot. 
Unlike an ordinary member of the public, she 
could not have chosen to stay indoors and 
avoid the risk of slipping and falling on the 
snow and ice. Unlike an ordinary member of 
the public, she could not have chosen where 
or when she went. She could not keep to 
roads and pavements which had been cleared 
or treated. She could not decide to avoid the 
untreated footpath leading to the Client’s 
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of PPE, and it was established that she would 
have used PPE if it had been provided, it 
would normally have been reasonable to 
infer that the failure to provide the PPE made 
a material contribution to the causation of 
the injury. Such an inference was reasonable 
because the PPE which the employer failed to 
provide	would,	by	definition,	have	prevented	
the risk or rendered injury highly unlikely, so 
far as practicable. Such an inference would 
not, of course, have been appropriate if the 
cause of the accident was unconnected with 
the risk against which the employee should 
have been protected.

Appeal allowed.

Relevance to Kenyan Situation
Kenya, like the UK has laws enacted to provide for 
health and safety of employees while at work. The 
Constitution of Kenya, 2010 provides in Article 41 
(2) (b) that every worker has the right to reasonable 
working conditions. Article 43(1) (a) also provides 
that every person has the right to the highest 
attainable standard of health which includes the 
right to health care services.

The Occupational Safety and Health Act Chapter 
514, Laws of Kenya also provides for health and 
safety measures in the work place. Section 6 states 
that every occupier shall ensure the safety, health 
and welfare at work of all persons working in his 
workplace. Section 7 also provides that it is the duty 
of every occupier to prepare a safety and health 
policy statement.

There has also been Kenyan case law on the same. 
In European Committee for Agriculture Training Rural 
Development (C.E.F.A) Kenya v Moses Muriuki Matiri 
[2015] eKLR, it was held that the employer failed 
to	provide	sufficient	protective	gear	 leading	 to	 the	
employee’s ill health and thus the employer was 
liable as it had breached its contractual duty of care. 
However in contrast to the UK case and the above 
Kenyan case, in Purity Wambui Murithii v Highlands 
Mineral Water Co. Ltd [2015] eKLR the Court of Appeal 
held that where an employee was in knowledge of a 
risk at the work place despite the employer having 
not provided health and safety measures, the liability 
would be apportioned at 50%:50%.
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Over 40 members 
of Kenya Law staff 
participated in the 3rd 

Edition of the First Lady’s Half 
Marathon which was held on 

March 6, 2016.

The staff members, led by the CEO/Editor, Mr. 
Long’et Terer who were all sponsored by Kenya Law, 
ran in the 21, 10, 5 and 2 kilometre race categories 
and	awarded	medals	and	certificates.

The First Lady, Her Excellency Margaret Kenyatta, 
founded the Beyond Zero Campaign to partner with 
the government in reducing maternal and child mor-
tality. This is a campaign which has been outlined in 
her strategic framework towards the promotion of 
maternal, new born and child health as well as HIV/
AIDS prevention in Kenya.

“Today we have collectively managed to raise money 
to buy fully stocked mobile clinics for the remaining 
eleven (11) counties who were yet to receive them. 

We have already established partnerships with over 
thirty six (36) counties to support the stocking and 
refurbishment of existing Beyond Zero mobile clin-
ics. Because of you all forty seven (47) counties will 
soon have access to mobile clinics to support the 
health of their residents”, said Her Excellency The 
First Lady.

The First Lady has managed to galvanize the nation 
in mobilizing resources to save the lives of women, 
and children. Inspiring action and changing lives 
has remained the clarion call for the Beyond Zero 
Campaign.

This year’s marathon which had a special guest, the 
First Lady of the republic of Rwanda, Her Excellency 
Jeanette Kagame, attracted a record number of more 
than 40,000 participants whose contributions raised 
enough	funds	which	has	finally	made	it	possible	to	
fully stock mobile clinics for the entire forty seven 
(47) counties.

Bravo Kenya Law’s Beyond Zero Team!!

By Erick Obiero Odiwor, Hr and Adm Department

Beyond Zero Marathon
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This article presents a brief summation of Legislative Supplements published in 
the Kenya Gazette on matters of general public importance. The outline covers 
period between 1st January, 2016 and 1st April, 2016.  For more of this visit www.

kenyalaw.org 

A. NATIONAL ASSEMBLY & SENATE BILLS 2016

BILL 1. Anti-Doping Bill, 2016 (National Assembly Bills No. 4A)

DATED 10th March, 2016

OBJECTIVE/PURPOSE The principal object of this Bill is to give effect to the World Antidoping Code and the United Na-
tions	Educational	Scientific	and	Cultural	Organization	Convention	against	Anti-doping	in	order	
to protect the fundamental right of athletes to participate in sport free of prohibited  substances 
and methods.                        

The Bill also seeks to protect the health of athletes and to put in place coordinated and effective 
mechanisms to detect, deter and prevent the use of prohibited substances or prohibited material 
in competitive or recreational sport.

SPONSOR Aden Duale, Leader of Majority Party

BILL 2. Constitution of Kenya (Amendment) Bill, 2016 (National Assembly Bills No. 6)

DATED 24th March, 2016

OBJECTIVE/PURPOSE The principal object of this Bill is to give effect to Article 2 (5) of the Constitution of Kenya which 
entrenches the general rules of international law as being part of the law of Kenya. It asserts the 
immunities recognized under customary law for the President and Deputy President.  The Bill 
seeks to amend Article 143 of the Constitution in order to extend the immunities of the President 
to the Deputy President.

Further, the Bill seeks to amend Article 245 of the Constitution in order to ensure Constitutional 
uniformity and harmony by providing that the approval of the appointment of the Inspector Gen-
eral of the National Police Service shall be undertaken by the National Assembly.

SPONSOR Mithika Linturi, Member of Parliament

BILL 3. Value Added Tax (Amendment) Bill, 2016 (National Assembly Bills No. 7)

DATED 4th April, 2016

OBJECTIVE/PURPOSE The principal object of this Bill is to amend the Value Added Tax Act, (No. 35 of 2013) to exempt 
sugarcane farmers from paying Value Added Tax (VAT) on transportation of sugarcane from the 
farms to the milling factories and thereby reducing the cost of production of sugar. 

SPONSOR Wafula Wamunyinyi, Member of Parliament

B. SUBSIDIARY LEGISLATION 2016

LEGISLATIVE 
SUPPLEMENT 
NUMBER

CITATION PREFACE

5 Tax Procedures Act-Com-
mencement

L.N. 12/2016.

The Cabinet Secretary for the National Treasury appointed the 19th 
January, 2016, as the date the Act shall come into operation.

6 Supreme Court (Amend-
ment) Rules, 2016

L.N. 14/2016.

These set of regulations amend various sections of the Supreme Court 
Rules, 2012 key being inserting Roles of the Chief Justice, Registrars, 
maintenance of courts among others.

LEGISLATIVE UPDATE: Synopsis of Bills and Subsidiary Legislation 
By Yvonne Kirina (Laws of Kenya Department)

Beyond Zero Marathon
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7 Legal Education (Accredita-
tion and Quality Assurance) 
Regulations, 2016.

L.N. 15/2016.

These Regulations shall apply to any person who is offering or who 
intends to offer legal education in Kenya.  

The regulations provide for:
a. Licensing Process;

b. Recognition	and	approval	of	foreign	qualifications,	credit	ac-
cumulation and credit transfers;

c. Quality Standards; and 

d. Termination, suspension and revocation of licence.

17 Capital Markets (Derivative 
Markets) Regulations, 2016

L.N. 37/2016.

These Regulations provide for:
a. Licensing requirements and duties of Derivatives Exchange;

b. Clearing house of a Derivatives Exchange;

c. Licensing of Derivatives Brokers; among others.

25 Merchant Shipping  (Train-
ing	and	Certification)	Regu-
lations, 2016

L.N. 41/2016.

These regulations  apply to seafarers serving on board Kenyan seago-
ing ships or on foreign ships in Kenyan ports and relate to: 

a. Requirements	for	certification	of	Master	and	Deck	Depart-
ment Personnel;

b. Requirements	 for	 certification	 of	 Engine	 Department	 Per-
sonnel;

c. Requirements	for	certification	of	Radiocommunication	Per-
sonnel and Radio Operators; among others

26 Merchant Shipping  (Seafarer 
Medical Examination and 
Certification)	Regulations,	
2016

L.N. 42/2016.

These Regulations shall apply to seafarers serving on board seagoing 
Kenyan ships wherever they may be or on foreign ships when 
they are in a Kenyan port or in Kenyan waters.  They provide for:

a. Evidence of Medical Fitness;

b. Application	and	issue	of	a	seafarer	medical	certificate;

c. Standards	of		medical	fitness	for	seafarers;	among	others

30 Public Finance Management 
(National	Government	Affir-
mative Action Fund) Regula-
tions, 2016.

L.N. 52/2016.

The purposes of these Regulations are to complement measures of the 
National	Government	on	affirmative	action.	This	is	by	the	Fund	pro-
viding for:

a. enhancement	of	 access	 to	financial	 facilities	 for	 affirmative	
action groups;

b. socio	cultural	development	and	nurturing	of	talent	for	affir-
mative action groups including promotion of the arts, music 
or sports; 

c. support	of	affirmative	action	groups	 through	bursaries	and	
scholarships to access education opportunities; 

d. conducting civic education and community sensitisation on 
the	 National	 Government	 affirmative	 action	 programmes	
and policies;

e. support	of	affirmative	action	groups	 through	bursaries	and	
scholarships to access education opportunities.

45 Tom Mboya University Col-
lege Order, 2016

L.N. 55/2016.

This Order establishes Tom Mboya University College which shall be 
a constituent  college of the Maseno University.

The University College shall be the successor to the Agricultural 
Training Centre (ATC) in Homabay town, Homabay County.
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Feedback For Caseback Service
By Emma Mwobobia, Ruth Ndiko & Patricia Nasumba, Law Reporting Department

Thank you Team,
The continuous feedback is a great learning ground for me and 
heightened personal growth on jurisprudence!
Thank you and God bless,
Kind regards 

Dolphina Alego.
PM - Eldoret

Charles Ondieki
RM - Kibera

Justice Boaz N 
Olao

High Court
Kerugoya  

Justice Rika J 
Industrial 

CourtMombasa

Thank you for the case law service which I find to be very useful 
feedback forum.
Thanks 
Regards

I acknowledge receipt of the above decision, with gratitude. 

Thank you for the good job
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Supreme Court Cases

Brief facts 

The	 National	 Land	 Commission	 (NLC)	 filed	 an	
application before the Supreme Court seeking to be 
advised on the mandate and relationship between 
the NLC and the Ministry of Lands and Urban 
Development. 

The Constitution of Kenya, 2010 established the 
NLC	as	an	independent	office	with	specific	functions	
some of which were previously under the Executive. 
Prior to that, the Commissioner of Lands and the 
President had monopolised the powers to manage, 
and to dispose of land. That broad land-disposal 
empowerment had led to certain abuses.

The National Land Commission (NLC), which was 
established under article 67(1) of the Constitution 
of Kenya, 2010, to, amongst other things, manage 
public land on behalf of the National and County 
Governments,	sought	a	clarification	on	its	functions	
and powers, on the one hand, and the functions and 
powers of the Ministry of Land, Housing and Urban 
Development (the Ministry), on the other hand, in 
light of the three main statutes that were enacted in 
line with article 68 of the Constitution. Those were, 
National Land Commission Act No. 5 of 2012; the 
Land Act, No. 6 of 2012 ; and the Land Registration 
Act No. 3 of 2012.

The issues canvassed before the court related 
to	 the	 mandate	 of	 the	 two	 offices	 in	 relation	 to:	
administration and management of public land, 
community land, and private land; the allocation 
of public land; the renewal and extension of leases; 
issuance of licences, leases and grants in respect 
of public land; compulsory acquisition of land; 
the creation of land registration units and the 
establishment of a land register.  

It was submitted that the NLC could be viewed 

as a fourth arm of Government, created to cater 
for	 a	 specific	 need,	 but	 ultimately	 independent	 of	
Government.  The NLC was presented as a creature 
of the Constitution, just like the Executive, and was 
thus not to be treated as being subservient to the 
Executive and in that case the Ministry of Land, 
Housing and Urban Development.

The heart of the Reference before the Court was 
the issue of ‘land administration and management’, 
which arose from the wording of articles 62(2) and 
67 (2) (a) of the Constitution. 

Issues

i. What was the proper relationship between 
the mandate of the National Land 
Commission, on the one hand, and the 
Ministry of Land, Housing and Urban 
Development, on the other hand– in the 
context of Chapter Five of the Constitution; 
the principles of governance (article 10 of the 
Constitution); and the relevant legislations? 
(Land Registration Act; Land Act; National 
Land Commission Act)

ii. Whether the independence accorded to 
commissions	 and	 independent	 offices	
was subject to any oversight, check or 
mechanisms of accountability.

iii. The role and place of public participation in 
the administration and management of land 
in Kenya.

Statutes-interpretation of statutes- land-related statutes 
- the National Land Commission Act, Land Act, the 
Land Registration Act – interpretation of the Statutes 
with regard to the relationship between the mandate of 
the National Land Commission, on the one hand, and the 
Ministry of Land, Housing and Urban Development in the 

Supreme Court Advises that the Relationship between the mandates of the National Land 
Commission, and the Ministry of Land, Housing and Urban Development is that of Co-

operation and interdependence
In the matter of the National land Commission

Advisory Opinion Reference No. 2 of 2014
Supreme Court of Kenya

Mutunga CJ, Rawal DCJ, Tunoi, Ibrahim, Ojwang & Ndungu SCJJ
December 2, 2015

Reported by Long’et Terer
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context of Chapter Five of the Constitution- Constitution 
of Kenya, 2010, articles 10, 62 and 67; National Land 
Commission Act No. 5  of 2012,  section 18; Land Act, 
No. 6 of 2012, sections 6, 8, 9, 12, 13, 20 and 107; Land 
Registration Act, 2012, sections 6, 7(3), 8, 12, 14, 38(2), 
39, 55 and 86

Land Law-National Land Commission–functions of 
the National Land Commission –relationship between 
the Mandate of the National Land Commission and the 
Ministry of Land, Housing and Urban Development- 
what was the proper relationship between the mandate 
of the National Land Commission, on the one hand, and 
the Ministry of Land, Housing and Urban Development, 
on the other hand in the context of Chapter Five of the 
Constitution and the relevant legislation-Constitution 
of Kenya, 2010, articles 10, 62 and 67, National Land 
Commission, Land Act No. 5 of 2012, section 18 Land 
Act, No. 6 of 2012, sections 6, 8, 9, 12, 13, 20 and 107; 
Land Registration Act, 2012, sections 6, 7(3), 8, 12, 14, 
38(2), 39, 55 and 86

Constitutional Law-separation of powers -principles of 
separation of powers - principles of separation of powers 
and checks and balances among state organs vis a vis 
independence of each state organ, independent offices and 
state agencies- proper relationship between the mandate of 
the National Land Commission, on the one hand, and the 
Ministry of Land with regards to separation of powers- 
whether the independence accorded to commissions and 
independent offices was subject to any oversight, check 
or mechanisms of accountability- Constitution of Kenya 
2010 articles, 60 and 259(11)

Constitutional Law-principle of public participation- 
public participation requirements relating to land matters- 
participation of the people at the National level and 
County levels- the role and place of public participation 
in the administration and management of land in Kenya- 
Constitution of Kenya, 2010, articles, 1(4), 61(1),174(c) 
and (d),  232(1) d), (e) and (f)

Relevant Provisions of the Law

Constitution of Kenya, 2010

Article 10; National values and principles of 
governance

(1) The national values and principles of governance 
in this Article bind all State organs, State officers, 
public officers and all persons whenever any of 
them—

a) applies or interprets this Constitution;

b) enacts, applies or interprets any law; or

c) makes or implements public policy 
decisions.

(2) The national values and principles of governance 
include;

a) patriotism, national unity, sharing and 
devolution of power, the rule of law, 
democracy and participation of the 
people;

b) human dignity, equity, social justice, 
inclusiveness, equality, human rights, 
non-discrimination and protection of the 
marginalised;

c) good governance,  integrity, transparency 
and accountability; and

d) sustainable development.

Article 62; Public Land.

(1) Public land is—

a) land which at the effective date was 
unalienated government land as defined by an 
Act of Parliament in force at the effective date;

b) land lawfully held, used or occupied by any 
State organ, except any such land that is 
occupied by the State organ as lessee under a 
private lease;

c) land transferred to the State by way of sale, 
reversion or surrender;

d) land in respect of which no individual or 
community ownership can be established by 
any legal process;

e) land in respect of which no heir can be 
identified by any legal process;

f) all minerals and mineral oils as defined by 
law; 

g) government forests other than forests to which 
Article 63 (2) (d) (i) applies, government game 
reserves, water catchment areas, national 
parks, government animal sanctuaries, and 
specially protected areas;

h) all roads and thoroughfares  provided for  by 
an Act of Parliament;

i) all rivers, lakes and other water bodies as 
defined by an Act of Parliament;

j) the territorial sea, the exclusive economic zone 
and the sea bed;

k) the continental shelf;
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l) all land between the high and low water 
marks;

m) any land not classified as private or community 
land under this Constitution; and

n) any other land declared to be public land by 
an Act of Parliament—

(i) in force at the effective date; or
(ii) enacted after the effective date.

(2) Public land shall vest in and be held by a county 
government in trust for the people resident in 
the county, and shall be administered on their 
behalf by the National Land Commission, if it is 
classified under—

a) clause (1) (a), (c), (d) or (e); and

b) clause (1) (b), other than land held, used or 
occupied by a national State organ.

(3) Public land classified under clause (1) (f) to 
(m) shall vest in and be held by the national 
government in trust for the people of Kenya 
and shall be administered on their behalf by the 
National Land Commission.

(4)  Public land shall not be disposed of or otherwise 
used except in terms of an Act of Parliament 
specifying the nature and terms of that disposal 
or use.

Article 67; National Land Commission

(1) There is established the National Land 
Commission.

(2) The functions of the National Land Commission 
are—

a) to manage public land on behalf of the national 
and county governments;

b) to recommend a national land policy to the 
national government;

c) to advise the national government on a 
comprehensive programme for the registration 
of title in land throughout Kenya;

d) to conduct research related to land and 
the use of natural resources, and make 
recommendations to appropriate authorities;

e) to initiate investigations, on its own initiative 
or on a complaint, into present or historical 
land injustices, and recommend appropriate 
redress;

f) to encourage the application of traditional 
dispute resolution mechanisms in land 
conflicts;

g) to assess tax on land and premiums on 
immovable property in any area designated 

by law; and
h) to monitor and have oversight responsibilities 

over land use planning throughout the 
country.

(3) The National Land Commission may perform 
any other functions prescribed by national 
legislation.

National Land Commission Act No. 5 of 2012

Section 18- County Land Management Boards
(1) The Commission shall, in consultation and 

cooperation with the National and County 
Governments, establish County land management 
boards for purposes of managing public land.

(2) A County land management board shall comprise 
of:

a) not less than three and not more than seven 
members appointed by the Commission; and

b) a physical planner or a surveyor who shall be 
nominated by the County Executive member 
and appointed by the governor.

…
(6) The appointment of the members shall be approved 
by the County assembly and shall take into account the 
National values referred to in Article 10 and Article 232 
of the Constitution and shall reflect gender equity and 
ethnic diversity within that County.
 …
(8) In the discharge of their functions, the boards shall 
comply with the regulations made by the Commission 
under this Act.
(9) The boards shall:

a) subject to the physical planning and survey 
requirements, process applications for 
allocation of land, change and extension of 
user, subdivision of public land and renewal 
of leases; and

b) perform any other functions assigned by the 
Commission or by any other written law.”

Land Registration Act, 2012
Section 6  
 “The cabinet secretary shall in relation to the management 
and administration of land

a)	 develop policies on land upon the 
recommendation of the commission;

b)	 facilitate the implementation of land policy 
and reforms;

c)	 co-ordinate the management of the 
National Spatial Data Infrastructure;

d)	 co-ordinate the formulation of standards of 
service in the land sector;

e)	 regulate service providers and professionals 
including physical planners, surveyors, 
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valuers, estate agents and other  land related 
professionals to ensure quality control; and,

f)	 monitor and evaluate land sector 
performance.”

Section 7 (3)
“In establishing the land registry, the Public Service 
Commission and Cabinet Secretary, shall be guided by 
the principles of devolution set out in Articles 174 and 
175 of the Constitution.”
Section 8

“In managing public land on behalf of the National and 
County Governments the Commission—

a) shall identify public land, prepare and keep 
a database of all public land, which shall 
be geo-referenced and authenticated by 
the statutory body responsible for survey;

b) shall evaluate all parcels of public land 
based on land capability classification, a 
land resources mapping consideration, 
overall potential for use, and resource 
evaluation data for land use planning; and

c) shall share data with the public and 
relevant institutions in order to discharge 
their respective functions and powers 
under this Act; or

d) may require the land to be used for specified 
purposes and subject to such conditions, 
covenants, encumbrances or reservations 
as are specified in the relevant order or 
other instrument.”

Section 12 
(1) There shall be appointed by the Public Service 

Commission, a Chief Land Registrar, and such 
other officers who shall be public officers as may 
be considered necessary for the effective discharge 
of functions under this Act.

(2) Any officer appointed under this Act shall be 
competitively recruited and vetted by the Public 
Service Commission.”

Section 14 
The Chief Land Registrar, County Land Registrars or 
any other land Registrars may, in addition to the powers 
conferred on the office of the Registrar by this Act

(a) require any person to produce any 
instrument, certificate or other document or plan 
relating to the land, lease or charge in question, 
and that person shall produce the same;

(b) summon any person to appear and give 
any information or explanation in respect to land, 
a lease, charge, instrument, certificate, document 
or plan relating to the land, lease or charge in 
question, and that person shall appear and give 

the information or explanation;
(c) refuse to proceed with any registration 

if any instrument, certificate or other document, 
plan, information or explanation required to be 
produced or given is withheld or any act required 
to be performed under this Act is not performed;

(d) cause oaths to be administered or 
declarations taken and may require that any 
proceedings, information or explanation 
affecting registration shall be verified on oath or 
by statutory declaration; and

(e) order that the costs, charges and expenses 
as prescribed under this Act, incurred by the 
office or by any person in connection with any 
investigation or hearing held by the Registrar for 
the purposes of this Act shall be borne and paid 
by such persons and in such proportions as the 
Registrar may think fit.”

Section 38 (1)
“The Registrar shall not register any instrument 
purporting to transfer or to vest any land, a lease of land, 
situated within the area of a rating authority, unless a 
written statement by the relevant Government agency, 
certifying that all outstanding rates and other charges 
payable to the agency in respect of the land including 
rates and charges for the last twelve months and up to the 
date of request for transfer have been paid,… is produced 
to the Registrar.”
Section 39

(a) The Registrar shall not register an instrument 
purporting to transfer or create an interest in 
land, unless a certificate is produced with the 
instrument, certifying that no rent is owing to 
the National or County Governments in respect 
of the land.

(b) The Registrar shall not register an instrument 
effecting a transaction unless satisfied that any 
consent required to be obtained in respect of 
the transaction has been given by the relevant 
County Land Management Board on the use of 
the land, or that no consent is required.”

Section 55 

“If a lease contains a condition, express or implied, by the 
lessee that the lessee shall not transfer, sub-let, charge or… 
part with the possession of the land leased or any part of 
it without the written consent of the lessor,… the dealings 
with the lease shall not be registered unless—

a) the consent of the lessor has been produced to, 
and authenticated to the satisfaction of the 
Registrar and the Registrar shall not register 
any instrument purporting to transfer or 
create any interest in that land; and
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b) a land rent clearance certificate and the consent 
to the lease, certifying that no rent is owing to 
the Commission in respect of the land, or that 
the land is freehold, has been produced to the 
Registrar.”

Section 86 

“(1) If any question arises with regard to the exercise of 
any power or the performance of any duty conferred or 
imposed on the Registrar by this Act, the Registrar or any 
aggrieved person shall state a case for the opinion of the 
Court, and thereupon the Court shall give its opinion, 
which shall be binding upon the parties.”

Land Act No. 6 of 2012

Section 6      

The cabinet secretary shall in relation to the management 
and administration of land.

(a) develop policies on land upon the 
recommendation of the commission;

(b) facilitate the implementation of land 
policy and reforms;

(c) co-ordinate the management of the 
National Spatial Data Infrastructure;

(d) co-ordinate the formulation of standards 
of service in the land sector;

(e) regulate service providers and 
professionals including physical planners, 
surveyors, valuers, estate agents and other  land 
related professionals to ensure quality control; 
and,

(f) monitor and evaluate land sector 
performance.”

Section 8

“In managing public land on behalf of the National and 
County Governments the Commission—

(a) shall identify public land, prepare and 
keep a database of all public land, which shall 
be geo-referenced and authenticated by the 
statutory body responsible for survey;

(b) shall evaluate all parcels of public land 
based on land capability classification, a land 
resources mapping consideration, overall 
potential for use, and resource evaluation 
data for land use planning; and

(c) shall share data with the public and 
relevant institutions in order to discharge 
their respective functions and    powers under 
this Act; or

(d) may require the land to be used for 
specified purposes and subject to such 
conditions, covenants, encumbrances or 

reservations as are specified in the relevant 
order or other instrument.”

Section 9

1) Any land may be converted from one category to 
another in accordance with the provisions of this 
Act or any other written law.

2) Without prejudice to the generality of subsection 
(1) - 

a) public land may be converted to private 
land by alienation;

b) subject to public needs or in the interest 
of defence, public safety, public order, 
public morality, public health or land use 
planning, public land may be converted 
to community land;

c) private land may be converted to public 
land by -

(i)	 compulsory acquisition;
(ii)	 reversion of leasehold interest to 

Government after the expiry of a 
lease; and

(iii)	 transfers; or 
(iv)	 surrender.

d) Community land may be converted 
to either private land or public land 
in accordance with the law relating to 
community land enacted pursuant to 
Article 63(5) of the Constitution

3) Any substantial transaction involving the 
conversion of public land to private land shall 
require approval by the National Assembly or 
County assembly as the case maybe.”

Section 12

(1) The Commission may on behalf of the National 
or County Governments, allocate public land by 
way of:

(a) public auction to the highest bidder at 
prevailing market value subject to and 
not less than the reserved price;

(b) application confined to a targeted 
group of persons or groups in order to 
ameliorate their disadvantaged position;

(c) public notice of tenders as it may 
prescribe;

(d) public drawing of lots as may be 
prescribed;

(e) public request for proposals as may be 
prescribed; or 

(f) public exchanges of equal value as may 
be prescribed.

(2) …
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(3) Subject to Article 65 of the Constitution, the 
Commission shall set aside land for investment 
purposes.”

Section 13 
(1) Where any land reverts back to the National 

or County Government after expiry of the 
leasehold tenure the Commission shall offer to the 
immediate past holder of the leasehold interest 
pre-emptive rights to allocation of the land…

(2) The Commission may make rules for the better 
carrying out of the provisions of this Section, 
and without prejudice to the generality of the 
foregoing, the rules may provide for the following.

(a) prescribing the procedures for applying for 
extension of leases before their expiry; 

(b)  prescribing the factors to be considered by 
the Commission in determining whether to 
extend the tenure of the lease or re-allocate 
the land to the lessee;

(c)  the stand premium and or the annual rent 
to be paid by the lessee in consideration of 
extension of the lease or re-allocation of the 
land;

(d) other covenants and conditions to be 
observed by the lessee.

Section 20
(1) The Commission may grant a person a licence 

to use unalienated public land for a period not 
exceeding five years subject to planning principles 
as it may prescribe.

(2) …
(3)  The fee payable under a licence under this 

Section, the period and the agreements and 
conditions of the licence, shall be prescribed by 
the Commission.”

Section 107

(1) Whenever the National or County Government is 
satisfied that it may be necessary to acquire some 
particular land under Section 110, the respective 
Cabinet Secretary or the County Executive 
Committee Member shall submit a request for 
acquisition of public land to the Commission to 
acquire the land on its behalf.

Held

1. It was important to note the historical 
background, specifically of public land 
in Kenya, so as to appreciate the mischief 
sought to be addressed by Chapter 5 of 
the Constitution. Apprehensions of social, 
economic and political mischief associated 

with Kenyan land history, were a vital 
factor in the dynamics of land reform.  That 
explained the concern to institute a public 
entity with a land-resource mandate, 
independent of the hand of the Central 
Government.  It also explained the desire to 
decentralise the land-management system, 
and to establish checks-and-balances in 
that regard. The National Land Commission 
(NLC) was hence created pursuant to the 
provisions of the Constitution of Kenya, 
2010 to deal with public land.  However, 
not all the functions relating to land were 
vested in the NLC; the Land Ministry still 
had a role to play.

2. The highlight of the Kenyan land-resource 
regime, under the Constitution and the 
statutory framework in place, was the 
governing principle of checks-and-balances, 
which regulated in particular, the relationship 
between the NLC and the Central 
Government through its relevant Ministry.  
Checks-and-balances, which alongside the 
safeguards for fundamental rights, were the 
special feature of the Constitution of Kenya, 
2010, and were required to be maintained, 
and accorded effect, by all State organs, as 
they discharged their respective mandates.

3. The	 definition	 clauses	 of	 the	 Constitution	
left no doubt that Commissions were State 
organs.  Although many bodies mentioned 
in the Constitution were categorised as State 
organs, a plain reading of article 1(3) showed 
that	 only	 three	 specific	 State	 organs	 were	
vested with the people’s sovereign power: the 
Executive, the Legislature and the Judiciary.  

4. The  wording of Chapter 15 of the 
Constitution did not signal the vesting of the 
sovereign power of the people in commissions 
and	independent	offices.	 	That	 is	not	to	say	
that	 commissions	 and	 independent	 offices	
were excluded from exercising public power. 
State organs, are part of Government, and 
one of their core mandates is to protect the 
sovereignty of the people. Commissions and 
independent	offices	are	expected	 to	protect	
the sovereign power of the people, from 
which the Executive, the Judiciary and the 
Legislature derive their authority:  hence the 
depiction people watchdogs or constitutional 
watchdogs. They are to be distinguished 
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from the three arms of Government through 
the functions they discharged; 

Firstly, the commissions and independent 
offices	 have	 the	 duty	 to	 protect	 the	
sovereignty of the people, ensure that all 
State organs adhere to and observe the 
democratic values and principles, and 
promote constitutionality; three of the key 
pillars of the Constitution.  Secondly, the 
Constitution ordained that the commissions, 
and	the	holders	of	independent	offices,	were	
subject only to the Constitution and the law, 
and were independent, and not subject to 
the direction or control by any person or 
authority.  That was the pivotal provision 
guaranteeing independent status to the 
commissions	and	independent	offices. 

5. The independence of Commissions was a 
pivotal feature in the newly- established 
commissions	 and	 independent	 offices.		
The key features of the independence of 
commissions were;
i. Functional independence: that 

entailed commissions exercising their 
autonomy through carrying out their 
functions, without receiving any 
instructions or orders from other State 
organs or bodies.  That is referred 
to as administrative independence. 
Functional independence is in line 
with the general functions and powers 
of commissions, as provided under 
articles 252 and 253 of the Constitution.

ii. Operational independence:  That 
include functional independence, and is 
a safeguard or shield for independence, 
manifested through the procedure of 
the appointments of commissioners; 
composition of the commission; 
and procedures of the commission.  
Article 255(1)(g) provided an elaborate 
procedure for the amendment of the 
Constitution in matters dealing with 
the independence of the Judiciary, as 
well as commissions and independent 
offices	to	which	Chapter	15	applied.

iii. Financial independence: It meant 
that a commission has the autonomy 
to access funds which it reasonably 
require for the conduct of its functions.  
However, according to article 249(3) 
of the Constitution, Parliament was 

mandated to set for the commission 
the budget considered adequate for its 
functions.

iv. Perception of independence:  That 
means the commissions have to be 
seen to be carrying out their functions 
free from external interferences. The 
perception of independence is crucial 
in showing proof of independence.

6. The independence of commissions and 
independent	 offices	 did	 not,	 perforce,	
entail a splendid isolation from other State 
organs. Article 249(1) expressly entrusted 
the National Land Commission with the 
duty to protect the sovereignty of the people, 
secure the observance by all State organs 
of democratic values and principles, and 
promote constitutionalism.  

7. Commissions acting in isolation have no 
capacity to discharge their mandate. They 
have to consult with other State organs, 
and work with such State organs in co-
operation and harmony. Commissions are 
required to promote the national values and 
principles entrenched in article 10 of the 
Constitution which are: patriotism; national 
unity; sharing and devolution of power; the 
rule of law; democracy and participation 
of the people; human dignity; equity; social 
justice; inclusiveness; equality; human rights; 
non-discrimination and protection of the 
marginalised; good governance; integrity; 
transparency and accountability; and 
sustainable development.  The mandate borne 
by the Commissions, namely, democracy 
and participation of the people, formed an 
overlapping continuum with operational 
logistics devolving to all public agencies. 
The system of checks and balances served 
the cause of accountability, and it was a two-
way motion between different State organs, 
and among bodies, which exercised public 
power.  The commissions and independent 
offices	 restrained	 the	 arms	 of	 Government	
and other State organs, and vice versa.  The 
spirit and vision behind separation of powers 
is that there be checks and balances, and that 
no single person or institution should have 
a monopoly of all powers.  If the NLC was 
created as a watchdog and an oversight body, 
it could not carry out the direct functions 
of the Ministry, even as it performed its 
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oversight role.

8. The doctrine of separation of powers require 
that organs of Government should carry 
out their functions without encroaching on 
each other.  It is thus recognised that there 
is scope for a Government organ to act in 
excess of its proper mandate, or to abuse its 
powers.  The system of checks and balances 
were put in place to empower other organs 
of Government to apply their countervailing 
powers, to prevent, or limit the excessive use 
of powers.

9. While the doctrine of separation of powers, 
and the principle of checks and balances, 
had conventionally been associated with the 
Executive, the Legislature and the Judiciary, 
it was entirely proper to associate them with 
any State organ that exercised public power 
and thus ought to be checked and balanced, 
to avoid abuse of power. The effect was that, 
the independence of commissions did not 
exempt them from being overseen, and held 
accountable in their operations.

10. Article 249(1) of the Constitution signaled 
the checks that the commissions had on 
other arms of Government. Article 254 
indicated the checks which the Executive and 
the Legislature had upon the Commissions 
which took the form of accountability and 
transparency mechanisms.  Article 254(1) 
required	commissions	to	file	annual	reports	
to the President and to Parliament; article 
254(2) provided that the President and the 
National Assembly may require a commission 
to submit a report on a particular issue.

11. There was also a kind of vertical 
accountability, which the commission held 
towards the people in general. Article 254(3) 
required every commission or independent 
office	to	publish	and	publicise	it	reports.		That	
was a check-and-balance mechanism, as well 
as an exercise of inclusivity, accountability, 
transparency, good governance and integrity 
as recognized under the national values 
and principles of governance (article 10(2) 
of the Constitution).  It was also a mode of 
promoting constitutionalism, as required by 
article 249(1).

12. The	 NLC	 was	 also	 subject	 to	 financial	
checks,	by	a	counterpart	independent	office,	
the Auditor-General under article 229(4) (d), 

which required the submission of accounts 
within	six	months	of	the	end	of	the	financial	
year. The audit reports generated by the 
Auditor-General would be presented to 
Parliament, for scrutiny and appropriate 
action. 

13. It was essential to strike a balance between 
the independence of commissions, which 
was integral to their functioning, and 
the obligations of accountability and 
transparency. There was to be a power- 
balance between the NLC and the National 
and County Governments, holding each 
institution within its prescribed powers.  
Failing such a course, the very rationale of 
independent	offices	and	commissions	would	
have been negated.

14. While endowing the Commissions and 
independent	 offices	 with	 competence,	
the Constitution (article 67) itemised the 
functions of the National Land Commission, 
which include: “to manage…, to recommend…, 
to advise…, to monitor and to assess”. That 
mandate was to be exercised in the best 
interest of the people, whose sovereignty 
was to be protected.

15. The NLC was required to obtain ‘consent’ 
from the National or County Governments 
in the discharge of its functions as stipulated 
in section 5 (2) (a) of the NLC Act. That 
provision was to be read in conjunction 
with article 259(11) which required that any 
function or power that was to be exercised 
on the advice or recommendation or with 
the approval or consent of or in consultation 
with another ought only to be exercised after 
such fact. 

16. The NLC was not to work in isolation, but 
rather in consultation and co-operation with 
the Ministry. That was an interdependent 
relationship, with one body formulating 
the policy, whereas the other implemented 
the policy; it was not prudent for any 
State organ to be the one formulating, 
implementing, and at the same time 
overseeing the implementation of the policy. 
That apportionment of responsibility did 
not invalidate the doctrine of separation 
of	 powers,	 but	 rather,	 redefined	 and	
consolidated the essential principle that 
separation was not the goal in itself, but 
was a vital means to assert checks upon 
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each organ of Government, so as to achieve 
constitutionally-restrained governance.

17. Parliament enacted the NLC Act, the Land 
Act and the Land Registration Act, to give 
effect to the provisions of the Constitution. 
The	NLC	Act	in	specific	was	enacted	to	fulfil	
the object of article 67(3) of the Constitution 
and whose purpose was to provide for the 
management and administration of land in 
accordance with the principles of land policy 
set out in article 60 of the Constitution and 
the National land policy. By article 67, it 
fell to the NLC to recommend a national 
land policy to the National Government. 
Those provisions, by their essential design 
fell within a scheme of co-operation and 
interdependence between the NLC and the 
Ministry.

18. The	Land	Act	defined	alienation	as	 the	sale	
or other disposal of rights to land, while the 
NLC Act conferred the power of alienation 
of public land upon the NLC. The power of 
alienation of public land was one of the ways 
through which the NLC administered such 
land.  The requirement of consent to such 
a transaction, from the National or County 
Government, was certainly a check-and-
balance relationship between the two State 
organs.  The NLC’s function of monitoring 
the registration of all rights and interests in 
land was another mechanism of checking 
the powers of the body responsible for 
registration.

19. Article	62(2)	specified	the	categories	of	public	
land that vest in county governments and the 
NLC Act conferred power upon the NLC to 
administer and manage public land that was 
vested in County Government. However, 
“community	land”,	as	defined	in	article	63(1),	
had its own place and system of governance; 
and the land referred to in section 5 (2)(e) of 
the NLC Act, was “community land”, and not 
“public	 land”.	 Those	 distinct	 definitions	 of	
“community land” and “public land”, as well 
as their applicable governance systems as 
provided in the Constitution, did not require 
any special professional input, as a basis for 
interpreting articles 62(2) and (3) and 67 (2) 
(a). The Commission had no special claim of 
administering or managing community land.  
From the historical background, recognition 
of the special character of community land 

was essential, with attendant cautions in its 
management.  It was hence necessary for 
Parliament to make amendments to section 
5(2) (e) of the NLC Act, to bring it into line 
with the constitutional provisions.

20. Section 18 of the NLC Act provided for the 
establishment and functions of County Land 
Management Boards, the functions assigned 
to the Board, with regard to the processing of 
land allocation; change and extension of user; 
conducting subdivision of land; and renewal 
of leases gave indications as to the essence 
of the phrase, “administering and managing 
public land”. The functions undertaken by 
the Board were ordinarily, the preparatory 
steps towards acquisition of ownership to 
land, which culminated in registration and 
issuance of title by the National Government. 
It could thus be inferred, that the purpose 
of the Board was to effect the devolution of 
land-administration to the counties.

21. The Land Act, 2012 enjoined the NLC and 
the Cabinet Secretary responsible for land, to 
undertake certain functions, for the effective 
management of land. Sections 6 and 8 of the 
Act prescribed the functions of the Cabinet 
Secretary and the Commission, as regards 
the management and administration of land. 
Those provisions gave an impression as to 
the roles of the Ministry, in section 6, and 
the NLC, in section 8, in the management of 
land. Sections 6 and 8 of the Land Act, 2012 
indicated that neither the Ministry nor the 
NLC was in a position to perform its tasks 
in isolation.  The Ministry was required 
to develop and facilitate land policies on 
the basis of advice and recommendations 
from the NLC; while the land database to 
be prepared and kept by the NLC had to 
be geo-referenced and authenticated by the 
statutory body in charge of survey, which 
was the Land Surveyors’ Board, established 
under	 the	 Survey	 Act.	 The	 officers	 serving	
on that Board were appointed by the Public 
Service Commission, and, by section 6(e) of 
the Act, were to be regulated by the Cabinet 
Secretary, as an aspect of quality control.  
That was a typical instance in which it fell to 
the Executive to exercise check-and-balance 
upon a different State organ.

22. The responsibility of the NLC to issue 
licences, leases and grants in respect of public 
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land, was subject to the conditions set out in 
law.  Section 28 of the Land Act provided 
for the collection of rent charged on the use 
of land, and required the NLC to account 
for the payments received under any lease 
or licence, to the respective Governments. 
Those provisions were a clear indication of 
the constitutional design of decentralising 
the powers of public governance, within a 
context of checks-and-balances.

23. The provisions in the Land Act with respect 
to conversion of land from public to private 
(section 9); the development of guidelines 
on the management of public land by public 
agencies and bodies that were in actual 
occupation (section 10); allocation of public 
land (section 12); renewal and extension of 
leases (section 13); reservation of certain 
public land for a public-interest purpose 
(section 15); issuance of licences for the 
use of unalienated public land (section 
20); Compulsory acquisition of public 
land (section 107-113); Implementation 
of settlement programmes (section 134); 
entrusted the NLC with the responsibility 
of protecting and overseeing the public’s 
rights and interest, under the Constitution. 
However, the NLC’s mandate in that regard 
was not held single-handed, and was not 
unqualified:	provision	was	made	for	approval	
from the National Assembly; and the consent 
of the National Government, or relevant 
County Government.  That provided a 
check-and-balance, to ensure that the NLC 
operates within the prescribed limits.

24. The Land Registration Act conferred 
various powers upon the Registrar of Land, 
the Cabinet Secretary, the NLC, and other 
named	officers.	The	NLC	was	empowered	to	
establish registration units and to determine 
the span of each registration unit; but it did 
so only in consultation with the National or 
County Government. The NLC, it followed, 
had to make consultations with the National 
Government or the County Government, 
as the case may be, as to the areas to be 
covered in each of the registration units to 
be gazetted.

25. The Director of Surveys, or his or her 
delegate,	 was	 the	 officer	 vested	 with	 the	
powers conferred by section 6(4) of the 
Land	 Registration	 Act.	 	 The	 officers	 under	

the Director of Surveys were appointed 
by the Public Service Commission.  The 
effect of the provisions was that the NLC 
determined which area would fall within 
a given registration unit, as well as the 
registration sections and blocks that would 
be established within that unit. However, 
the	 officer	 in	 charge	 of	 survey	 could	 vary	
or alter the boundaries of those sections or 
blocks, thereafter informing the Registrar 
of	 the	 changes	 made.	 	 Such	 an	 officer	 had	
not been authorized to vary the boundaries 
of	 the	 registration	unit	 itself.	 	 It	 confirmed	
that the relationship between the NLC and 
the National and County Government was 
one of mutual co-operation, co-ordination, 
and consultation. The functions of those 
constitutional organs were complementary, 
and no organ could purport to carry on its 
operations in isolation.  That element was a 
recurring theme, throughout the Act.

26. Section 7 of the Land Registration Act 
required that a land registry be maintained 
in every registration unit, in which a land 
register was to be kept. The NLC’s role in 
that respect was to determine the form of 
the land register. However, the obligation 
to establish the land registry rested with the 
Public Service Commission and the Cabinet 
Secretary as stated in section 7 (3). The 
NLC’s	officers	(the	Chief	Land	Registrar	and	
other	public	officers	 to	discharge	 functions	
under the Act) who ensured the taking 
and implementation of its decisions, were 
appointees of the Public Service Commission. 

27. Section 38 of the Land Registration Act 
related to land that fell within the area of 
a County authority; section 39 related to 
land rents owing to the National or County 
Governments; while section 55 required that 
a	land-rent	clearance	certificate,	and	consent	
to the lease, showing the full payment of rent 
for the land to the Commission, be produced 
before the Registrar. The requirement of 
consent operated as a check on the exercise 
of power by the Registrar, allowing the 
registration of an instrument that effects a 
transaction on public land.

28. The heart of the Reference before the 
Court was the issue of ‘land administration 
and management’, which arose from the 
wording of articles 62(2) and 67 (2)(a) of the 
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Constitution.  Those Articles had expressly 
stipulated the mandate of the NLC.  The 
interpretation of the terms ‘manage’ and 
‘administer’, as applied by the two articles 
of the Constitution, was inescapable and 
especially so because, the same terms were 
replicated in the NLC Act, the Land Act 
and the Land Registration Act, which were 
the primary statutes dealing with land 
management and administration in Kenya.

29. The Constitution was to be interpreted in 
a holistic manner, which entailed reading it 
alongside other provisions, and considering 
the historical perspective, purpose, and intent 
of the provisions in question. The Court 
took into account the historical background 
of land issues in Kenya that necessitated the 
establishment of the NLC and the mischief 
that the NLC was intended to cure in the 
allocation of public land.

30. The term ‘land administration’ was only 
defined	 in	 the	Land	Registration	Act	as	 the	
process of determining, recording, updating 
and disseminating information about the 
ownership, value and use of land by the 
relevant provisions under Part II of the Land 
Registration Act, the process of registration 
was undertaken by various agencies, starting 
with the NLC, establishing the registration 
units; and culminating with the Registrar, 
registering the title documents.  Of interest 
was section 6(6), which stipulated that, “the 
land registration units shall be established at 
County level and at such other levels to ensure 
reasonable access to land administration and 
registration services”. The foregoing sub-section 
separated the role of “land administration” 
from “registration”, notwithstanding that 
the term “land administration” had a wider 
meaning under the Act, which suggested 
the inclusion of functions of registration of 
title. As implementation was of the essence, 
a	 definition	 on	 its	 own	 did	 not	 confer	
any	 definite	 category	 of	 power;	 only	 by	 a	
substantive provision in the relevant Act, 
could	 a	 specific	 head	 of	 power	 be	 vested	
upon any agency.  The position was that, 
under the Land Registration Act, the NLC 
had no power to register title documents.

31. Neither of the other statutes, other than 
the	 Land	 Registration	 Act	 defined	 the	
term “management”, or “administration”. 

Consequently, the meaning of the two terms 
could only be inferred from the context 
within which they had been used.  The 
application of the term ‘management’ and 
‘administration’, in all the three statutes (Land 
Act, Land Registration Act, and the NLC 
Act) was consistent with the functions of 
the Commission as expressly donated by the 
Constitution. It was clear that the function of 
“registration of title” was not with reference 
specifically	 to	 “public	 land”.	 	 Registration	
was conceived to entail all categories of 
land; fragmenting title issuance—such a 
crucial indication of the fundamental right 
of property—could not possibly have been in 
contemplation during the legislative process.  
For such would not only negate constitutional 
principle, but would probably breed such 
anarchy and abuse, as would certainly harm 
the public interest.  Land title, the symbol 
of a vital asset, required the effectual and 
conclusive mechanisms of the State’s most 
central agency.  A proper interpretation of 
the provisions of the Constitution and the 
statute law, in that context, should be aimed 
at achieving coherence, clarity, and certainty.

32. The relationship intended between the 
NLC on the one hand, and the National and 
County Government on the other, did not 
lend itself to the agency template; rather, 
it was a straightforward constitutional 
relationship, in the public-law mode. Besides, 
the NLC was an independent commission in 
the terms of article 248(1) (b), as read with 
article 249(2) of the Constitution, and with 
the provisions of the relevant statutes. The 
NLC was not subject to direction or control 
by any person or authority; and it could not, 
thus, be considered an agent of the National 
or County Government, in the legal sense.

33. The NLC’s mandate, which was required to 
function in a collaborative and consultative 
constitutional and legal setting, belonged 
squarely to the mechanism of checks-and-
balances, rather than that of an isolated 
fourth arm of government, entrusted with 
tasks unrelated to those falling under the 
dockets of other State organs.  Indeed, the 
neat paradigm of a fourth arm of government 
appeared not to be in the contemplation 
of the Constitution of Kenya, 2010 which 
specified	 [article	 1(3)]	 that	 the	 people’s	
sovereign power devolved to just three vital 
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State organs: the Executive; the Legislature; 
and the Judiciary and independent tribunals.

34. The Constitution’s mandate fell to the three 
State organs, in an operational context 
of check-and-balances: and the various 
Commissions acted as oversight and 
watchdog mechanisms.  Hence, each of the 
functions of the NLC and the Ministry stood 
to be checked by the one or the other, in order 
to avoid abuse of power in matters relating 
to land.  The unchanging theme throughout 
the Constitution was that the relationship 
between the two bodies was inter-dependent, 
and based upon co-operation; it was not 
an agency relationship.  As the Ministry 
conducted its functions, the NLC acted as 
a watchdog, to ensure compliance with the 
Constitution, and with legislation.  Likewise, 
the NLC as an oversight body, maintained 
its	 functional,	 financial	 and	 operational	
independence, while still being overseen and 
checked by the public, by other independent 
offices,	and	by	the	three	arms	of	government.

35. The conditioning medium within which the 
functions had to be conducted, was constituted 
by the national values and principles outlined 
in article 10 of the Constitution: in particular, 
the rule of law; participation of the people; 
equity; inclusiveness; human rights; non-
discrimination; good governance; integrity; 
transparency and accountability.  It was to 
be noted that, the very essence of checks-
and-balances touched on the principles 
of public participation, inclusiveness, 
integrity, accountability and transparency; 
and the performance of the constitutional 
and statutory functions was to be in line 
with values of integrity, transparency, good 
governance and accountability.  In view of 
the troubled history of land in Kenya, the 
NLC and the Ministry had to involve the 
public when carrying out their functions. It 
was only through public participation that it 
was possible to realize the principles of land 
policy, as set out in article 60(1).

36. The delineation of the respective functions 
of the NLC and of the Ministry of Land 
was	 already	 answered	 with	 sufficient	
clarity: the allocation of discrete functions 
to the one or the other was not possible, or 
indeed necessary.  The vital subject of land-
asset governance ran in functional chains, 

that incorporate different State agencies; 
and each of them was required to work in 
co-operation with the others, within the 
framework of a scheme of checks-and-
balances—the ultimate goal being to deliver 
certain essentials to the people of Kenya.

37. The NLC had a mandate in respect of various 
processes leading to the registration of land, 
but neither the Constitution nor statute law 
conferred upon it the power to register titles 
in land.  The task of registering land title 
lay with the National Government, and the 
Ministry had the authority to issue land title 
on behalf of the said Government.

38. The Ministry of Land was the special entity 
with authority to register and issue land 
title.  Land title, by its singularity as the 
mark of entitlement to landed property, 
was the ultimate expression of a vital 
property right, quite apart from being the 
very	 reference-point	 in	 numerous	 financial	
and business transactions.  On that account, 
the sole national repository to issue, and to 
guarantee the validity and integrity of title, 
was the central State machinery, as a player 
on the international plane, acting through 
the Executive organ.

39. The various statutes relating to land were 
not in all cases consistent among themselves; 
and in some cases they had been framed with 
imprecision,	and	without	a	clear	reflection	of	
the relevant principles of the Constitution.  
The recommendation was for the complete 
set of land-related statutes, be placed before 
the Honorable the Attorney-General, and 
before the Kenya Law Reform Commission, 
for a detailed professional review, in the 
context of the Advisory Opinion.

40. The mandate of the NLC was set out in 
the	 Constitution	 [article	 67(2)	 (d),	 (e)	 and	
(f)].	 	 From	 those	 provisions,	 NLC	 bore	 a	
brains-trust mandate in relation to land 
grievances, with functions that were in 
nature consultative, advisory, and safeguard-
oriented.  As regards such functions, the 
NLC, on the basis of clearly-formulated 
statutes, should be able to design a clearly-
structured agenda for regular operations 
and inter alia, should seek to devise a well-
focused safeguard-mandate in relation to 
land issues. Co-operation and consultation 
with other State organs would be important, 
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in	identifying,	and	defining	urgent	tasks	on	
the NLC’s agenda.  

41. An Advisory Opinion, was a ‘decision’ of the 
Court, within the terms of article 163(7), 
and was thus binding on those who bring 
the issue before the Court, and upon lower 
Courts, in the same way as other decisions. 
The purpose of an Advisory Opinion was 
not	 only	 to	 settle	 the	 specific	 issues	 raised,	
but also to present a pragmatic course for 
problematic aspects of the operation of State 
organs in the instant case, the NLC and the 
Ministry.

The other constitutional mandates reposed 
in the NLC were:
i. recommending a national land 

policy to the National Government; 
advising the National Government on 
a comprehensive programme for the 
registration of title to land, throughout 
Kenya;  

ii. conducting research related to land, 
and to the use of national resources 
and making  recommendations to the 
appropriate authorities; 

iii. initiating investigations (on its own 
initiative or upon a complaint) into 
present or historical land injustices, and 
recommending appropriate redress; 

iv. encouraging the application of 
traditional dispute-resolution 
mechanisms	 in	 land	 conflicts;		
assessing tax on land and premiums 
on immovable property in any area 
designated by law;  and 

v. monitoring, and asserting oversight 
responsibilities on land-use planning, 
throughout the country. 

42. The NLC should, upon priority, and with the 
essential consultations and co-ordinations, 
formulate a structured scheme of operations 
which provided not only for the broadly-
defined	mandate	of	 “managing	public	 land”	
[The	Constitution,	article	67(2)],	but	also	for	
the	 specific	 national-interest	 mandate,	 as	
well	as	the	charges	specified	in	the	Advisory	
Opinion.

[Per Mutunga, CJ]: 
43. Public participation was a major pillar, and 

bedrock of democracy and good governance. 
It is the basis for changing the content of the 

State, envisioned by the Constitution, so that 
the citizens have a major voice and impact 
on the equitable distribution of political 
power and resources. With devolution being 
implemented under the Constitution, the 
participation of the people in governance 
would make the State, its organs and 
institutions accountable, thus making the 
country more progressive and stable. The 
role of the Courts, whose judicial authority 
is derived from the people of Kenya, is 
the	 indestructible	 fidelity	 to	 the	 value	
and principle of public participation. The 
realization of the pillars of good governance 
would become weak and subject to the 
manipulation by the forces of status quo if 
the participation of the people is excluded. 

44. The robust recognition of the prominence of 
the participation of the people in the making 
of the Constitution was reinforced in article 
1, which declared the sovereignty of the 
people. That direct exercise of sovereign 
power by the people was crucial in the 
administration and management of land in 
Kenya.  Land is a fundamental resource for 
the material and cultural livelihoods of the 
people.  The State, for example, through civic 
education, could ensure that participation of 
the people takes place on matters concerning 
land.  That is because, ultimately, any 
decisions made concerning land would 
affect them and, although the National Land 
Commission (NLC) or the Ministry of Lands 
could make information on land available, 
the public ought to be educated on how 
to access the information and participate 
in consultation processes on land matters 
affecting them.  Public participation could 
also take an indirect form, where the national 
and county Legislatures were mandated to 
enact legislation on land laws.  That those 
Legislatures were to involve the people they 
were elected to represent, in law-making 
processes, was a matter of accountability, 
and of enrichment of the voices of the people.

45. Public participation is a community based 
process, where people organise themselves 
and their goals at the grassroots level and 
work together through governmental and 
non-governmental community organisations 
to	 influence	 decision	 making	 processes	 in	
policy, legislation, service delivery, oversight 
and development matters.  It is a two way 
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interactive process where the duty bearer 
communicates information in a transparent 
and timely manner, engages the public in 
decision making and is responsive and 
accountable	 to	 their	 needs.	 The	 definition	
could be applied to the management and 
administration of land in Kenya.  In order 
to	 achieve	 efficient	 land	 administration	
and management, the national and county 
governments; the arms of government; and 
the	 commissions	 and	 independent	 offices,	
must conduct meaningful consultation, 
communication, and engagement with the 
people.

46. The NLC, as well as the national and 
county governments, were required to 
promote public participation, as they 
conduct their functions. Article 254 of the 
Constitution required the NLC to promote 
the participation of the people, as it conducts 
its mandate. By that article, the NLC was 
held accountable to the people, and upheld 
the participation of the people in two ways.  
Firstly, the people indirectly participate 
in holding the NLC accountable, through 
their	 democratically	 elected	 officials	 (the	
President and Members of Parliament). The 
NLC was required to submit annual reports 
to the President and Parliament.  Secondly, 
the people had the opportunity to participate 
directly, and to exercise their right of access 
to information, as the NLC was required 
to publish and publicize its reports.  The 
public was thus accorded an opportunity 
to examine the reports, and to determine 
whether the Commission was carrying out 
its constitutional and legislative mandates, 
or whether the NLC had made any decisions 
affecting their land.

47. The principle of the participation of the 
people did not stand in isolation; it was 
to be realised in conjunction with other 
constitutional rights, especially the right of 
access to information (article 35); equality 
(article 27); and the principle of democracy 
(article 10(2)(a)).  The right to equality related 
to matters concerning land, where State 
agencies were encouraged also to engage 
with communities, pastoralists, peasants 
and any other members of the public.  Thus, 
public	 bodies	 should	 engage	 with	 specific	
stakeholders, while also considering the 
views of other members of the public. 

Democracy is another national principle 
that is enhanced by the participation of the 
people.  

48. Kenya	 ratified	 the	 United	 Nations	
International Covenant on Civil and Political 
Rights, 1966 (ICCPR) as well as the African 
Charter on Human and Peoples’ Rights, 
1981 (ACHPR), and those international and 
regional instruments also recognised the 
participation of the people in public affairs.  
By virtue of article 2(6) of the Constitution, 
those treaties formed part of Kenyan law.  

49. The participation of the people is a 
constitutional safeguard, and a mechanism 
of accountability against State organs, the 
national and county governments, as well 
as	 commissions	 and	 independent	 offices.	
It is a device for promoting democracy, 
transparency, openness, integrity and 
effective service delivery. During the 
constitution-making process, the Kenyan 
people raised their concerns about the hazard 
of exclusion from the State’s decision-making 
processes.	 	 The	 Constitution	 had	 specified	
those situations in which the public was 
assured of participation in decision-making 
processes.  It was clear that the principle of 
public participation did not stop with the 
constitution-making process; it remained as 
crucial in the implementation phase as it was 
in the constitution-making process.

50. Public participation was not an abstract 
notion and, on matters concerning land, 
State organs, the Ministry, and the NLC 
must breathe life into that constitutional 
principle, and involve the public in land 
management and administration; legislative 
plans and processes; and policy-making 
processes.  That was clear from the terms of 
article 10 of the Constitution, which required 
those bodies to:(a) apply or interpret the 
Constitution; (b) enact, apply or interpret any 
law; or (c) make or implement public policy 
decisions bearing in mind the participation 
of the people, and the goals of democracy, 
and transparency.

51. An array of rich ingredients of the 
participation of the people, emerged from 
various sources: decisions by superior Courts 
in Kenya; comparative jurisprudence from 
other jurisdictions; works by scholars; draft 
principles and guidelines bearing upon public 
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participation by various State organs and 
governments; and relevant constitutional and 
legal provisions. The common denominator 
in those various ingredients of participation 
by the people was the supremacy and 
sovereignty of the Kenyan people.  The 
ingredients of public participation called 
for	 significant	mental	 shifts	 in	 the	mode	of	
consultation, communication, learning, and 
accommodation of the views of ordinary 
Kenyans.  It was a must to provide the 
objective information to facilitate such 
participation in all societal affairs.  

[Per Ndung’u SCJ]
52. The watchdog role is so basic to the nature 

of constitutional commissions, that it 
could not be understated or undermined 
through legislative and policy initiatives or 
practice. Acts of Parliament, and subsidiary 
legislation ought to be aligned to, and in 
harmony with the constitutional provisions; 
and interpretation of such laws should pay 
fidelity	 to	 the	 form	 and	 the	 vision	 of	 the	
Constitution. Similarly, the institutions so 
crafted under the Constitution, should also 
not run contrary to the general remit of the 
functions of Chapter 15 of the Constitution 
on institutions. As oversight institutions, 
any mandate that they were given in the 
Constitution of Kenya should be construed 
as narrowly as possible so as to avoid role-
conflicts;	 and	 should	 not	 be	 extended	
unreasonably by statute.

53. Article 67(2) (b) to (h) as to the functions of 
the National Land Commission, required 
that the NLC; recommend, advise, research, 
investigate, encourage assess tax, and 
monitor and have oversight responsibility. 
The words ‘recommend, advise, research, 
investigate, encourage, assess, monitor and 
oversight’ were all actions that provided a 
facilitative role rather than a primary one. The 
context in which the said words were used, 
presumes that there was another body or 

organ whom such recommendations, advice, 
research, investigations, encouragement, and 
assessment should be sent to, received by, 
and in relation to which the proposals should 
be implemented. There was therefore a clear 
separation of roles between a body providing 
oversight, and a body upon which the 
oversight was to be conducted. That meant 
a body with oversight function, and a body 
that implemented the recommendations of 
the former were different, and their roles did 
not overlap.

54. There had been a misconception of roles, 
which	 created	 a	 conflict	 between	 the	
constitutional provisions relating to the 
NLC, and statutory provisions that were to 
be found in the provisions of the Land Act, 
and similar legislation relating to Land. It 
was incumbent upon the Legislature, and 
the concerned commission and its agents, to 
tread carefully to avoid the creation of such 
conflicts.	 Article	 67(g)	 of	 the	 Constitution	
required the Commission to assess tax, and 
not levy or collect the same. Article 200 
of the Constitution, in the Public Finance 
Chapter mandated the National Government 
to impose inter alia income tax, value added 
tax, excise tax. It further required parliament 
to authorise the national government to 
impose any other tax or duty. Sub-article 
(3) mandated the county to impose property 
rates. If the NLC could collect taxes, it could 
only be in respect of public land, as private 
and community land fell outside its mandate. 
However, it was unlikely that different 
systems of collection of revenue or tax for 
different categories of land was envisaged 
within the framework of the Constitution.

Complete set of land-related statutes to be placed before 
the Honorable Attorney-General and before the Kenya 
Law Reform Commission for a detailed professional 
review in the context of the Advisory Opinion
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Brief facts 

Three applications were brought by parties which 
sought	 to	 be	 enjoined	 in	 the	 matter.	 In	 the	 first	
application, the Death Penalty Project wanted to 
be enjoined as amicus curiae. The Death Penalty 
project was to be enjoined for purposes of assisting 
the Court in the interpretation and application of 
the law on the abolition of the mandatory death 
penalty in other common law jurisdictions and the 
applicable law if the death penalty was found to 
be unconstitutional in Kenya. It stated that it had 
unique international expertise on that question. 

The second application was by Katiba Institute 
which sought to be enjoined to the proceedings as 
an interested party. It wanted to submit written 
and oral arguments and any other information or 
evidence that it deemed important and relevant to 
the just disposition of the matter. 

The third application was from three Applicants, 
namely, Kenya National Commission on Human 
Rights (KNCHR), Kenya Section of the International 
Commission of Jurists (ICJ- Kenya), and Legal 
Resources Foundation, which sought to be enjoined 
as Interested Parties. The Applicants in the third 
application were members of a caucus known as the 
‘Death Penalty Coalition.’ They sought to offer their 
expertise on the subject of the death penalty. They 
stated that they were institutions which dealt with 
human rights and had done research on the death 
penalty	 in	 the	past.	Their	 research	was	specifically	
on whether the death penalty as provided for in 
Kenyan law accorded with Kenya’s international 
human rights obligations. 

Issues

i. Whether	 the	 Applicants	 satisfied	 legal	
requirements governing applications for 
parties to be enjoined as interested parties in 
a Supreme Court Petition. 

ii. Whether the application for the Death Penalty 
Project to be enjoined as an amicus curiae met 
the legal threshold set for such an application. 

Criminal Practice & Procedure-parties to criminal 
proceedings-joinder of parties- joinder of interested 
parties-legal threshold to be met for purposes of an 
application to be joined as interested parties at a Supreme 
Court Petition- Supreme Court Act, No 7 of 2011, section 
25

Criminal Practice & Procedure-parties to criminal 
proceedings-joinder of parties- joinder of amici curiae-
circumstances in which the Supreme Court would allow 
an application for a party to be enjoined to a suit as an 
amicus curiae.

Supreme Court Act, No 7 of 2011, section 25;

Interventions.

25. (1) A person may at any time in any 
proceedings before the Court apply for 
leave to be joined as an interested party.

(2) An application under this rule shall 
include:

(a) a description of the interested party;

(b) any prejudice that the interested party 
would suffer if the intervention was 
denied; and

(c) the grounds or submissions to be 
advanced by the person interested in 
the proceeding, their relevance to the 
proceedings and the reasons for believing 
that the submissions will be useful to the 
Court and different from those of the 
other parties. 

Held 

1. Section 25 of the Supreme Court Act, 2011 
entailed legal provisions for applications for 
enjoinment as interested parties. A party 
seeking to be enjoined as an interested party 
had to make a formal application to Court 
and the Court had the discretion to enjoin the 
party on the basis of the following elements, 
namely; 

a) The application would have to disclose the 
personal interest or stake that the party had 

Legal considerations pertaining to applications for parties to be joined as amici curiae 
and as interested parties at the Supreme Court

Francis Karioki Muruatetu & another v Republic & 3 others
Petition 15 & 16 of 2015 (Consolidated)

Supreme Court at Nairobi
K H Rawal, DCJ & VP, M K Ibrahim, J B Ojwang, S C Wanjala & N S Ndungu, SC JJ

January 28, 2016
Reported by Beryl A Ikamari
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in the matter. That interest had to be clearly 
identifiable	 and	 proximate	 enough	 to	 be	
distinguished from anything that was merely 
peripheral. 

b) The prejudice that would be suffered by 
the non-joinder of the intended interested 
party had to be demonstrated to the Court’s 
satisfaction. The prejudice would have to be 
one that was not remote but one that was 
clearly outlined. 

c) The intended submissions and their 
relevance had to be set out in the application. 
The party seeking to be enjoined had to 
demonstrate that the submissions were not 
merely a replication of what other parties 
were going to submit to the Court. 

2. An interested party would join proceedings 
on terms that the overriding interest or stake 
was always that of the primary or principal 
parties before Court. Interested Parties were 
only remotely or indirectly affected but 
the primary impact was on the parties who 
moved	the	Court	first.	

3. Whether or not interested parties 
were enjoined to a suit, the issues to be 
determined by the Court would still be the 
issues presented by the principal parties or 
as framed by the Court from the pleadings 
and submissions of the principal parties. An 
Interested Party could not frame its own 
fresh issues or introduce new issues for 
determination by the Court. The stake that 
the interested party was required to have in 
the matter could not form an altogether new 
issue introduced to the Court.  

4. The issue on the constitutionality of the death 
penalty or its abolition was not presented 
for determination by the Petitioners. Any 
interested party which sought to steer the 
Court towards a consideration of such new 
issues would not be allowed to do so. 

5. Issues on constitutionality of the death 
penalty or its abolition were issues of 
constitutional interpretation. Such issues 
could not be canvassed at the Supreme Court 
at	the	first	instance	as	if	the	Supreme	Court	
was	a	Court	of	first	instance.	

6. Criminal proceedings were different from 
civil proceedings. Criminal proceedings 
would touch on the personal fundamental 
rights and freedoms of an individual and 

particularly the right to liberty. Just as the 
standard of proof (beyond reasonable doubt) 
in criminal proceedings was higher so should 
the threshold for admission of interested 
parties in criminal proceedings be higher 
than it would be in civil matters where the 
standard of proof was on the balance of 
probability. 

7. Article 22 of the Constitution allowed persons 
to institute proceedings for enforcement of 
fundamental rights and freedoms in order 
to protect public interest. However, article 
22 was not a basis for the admission of an 
interested party to any existing proceedings, 
where such a party had not shown a personal 
stake or interest in the matter and only 
sought to champion public interest. Article 
22 was not a formula for the admission of 
interested parties to any Court proceedings. 

8. The Death Penalty Project was seeking to be 
enjoined as amicus curiae in order to assist in 
offering legal expertise. It was an institution 
which dealt with criminal law, constitutional 
law and international human rights law in 
relation to the death penalty. It only sought 
to restrict itself to issues raised in the Petition 
and particularly, the mandatory nature of the 
death sentence. 

9. In its Application, the intended amicus curiae 
showed neutrality and it was apparent that it 
would restrict itself to the issues raised in the 
Petition. They intended to handle those issues 
without digressing into matters that were 
not otherwise brought for determination by 
the Court. 

10. The Court had discretion to allow a party to 
participate in proceedings as amicus curiae. In 
Kenya an amicus curiae had to be neutral and 
if such a party had an interest in the case, it 
would be enjoined as an intervener. 

11. Participation as amicus curiae was not a right, 
it was a privilege. In some instances it would 
be more appropriate for an applicant not to 
participate in proceedings, especially where 
such an Applicant would not be prejudiced by 
a non-joinder, adds no value to proceedings 
or increased the likelihood of diverting the 
natural course of proceedings. 

12. Where an amicus curiae was allowed to 
participate in proceedings the Court had the 
liberty to restrict the extent of participation. 
Such restrictions would serve the need to 
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appropriate role for them would be that of 
amici curiae as opposed to interested parties. 
Their participation offered additional 
material on the subject of the Petition and 
would aid the Court in arriving at a judicious 
determination. However, their participation 
would be restricted to the making of written 
submissions. 

Application partly allowed. (The application for the 
Death Penalty Project to be enjoined as amicus curiae was 
allowed. Applications for the other parties to be enjoined 
as interested parties were disallowed and instead those 
parties were allowed to join the proceedings as amici 
curiae.)

forestall the degeneration of an amicus curiae 
into a partisan role. 

13. The Supreme Court had stringent measures 
with respect to admitting parties into 
proceedings. The Court would admit 
additional	parties	only	 if	satisfied	that	 their	
participation would not prejudice an accused 
person or prisoner, occasion unnecessary 
delay, introduce issues that were foreign to 
the proceedings or protract the issues for 
determination. 

14. Given the contribution that the intended 
interested parties sought to make, the 

Considerations in constituting Supreme Court’s Bench-size, to reconsider Supreme 
Court’s past precedents

Chris Munga N. Bichage v Richard Nyagaka Tong’I & 2 others
Petition 17 of 2014

Supreme Court of the Republic of Kenya
W.M. Mutunga CJ, K.H.  Rawal DCJ, M.K. Ibrahim, J.B.Ojwang & S.C. Wanjala, SCJJ

February 26, 2016
Reported by Kipkemoi Sang

judge Bench
ii. What were the consequences of a quorum-

deficit	in	the	Supreme	Court	in	performing	
its prescribed constitutional functions?

iii. What should be the legitimate, rational, 
and valid bench-quorum, in a case which a 
party was urging the Court to depart from 
its previous decision arrived at by a bench 
comprising	of	five	judges?

iv. What were the emerging principles on the 
question of quorum of the Supreme Court 
bench, worthy of consideration from the 
comparative jurisprudence of judicial 
experiences?

Constitutional Law- Supreme Court -quorum of the 
Supreme Court bench-valid Bench quorum in cases 
requiring reconsiderations or departure of the Supreme 
Court’s own judicial decisions -bench quorum deficits- 
what should be the legitimate, rational, and valid bench-
quorum, in a case which a party is urging the Court to 
depart from its previous decision arrived at by a bench 
comprising five judges - what are the consequences of 
a quorum-deficit in the Supreme Court in performing 
its prescribed constitutional functions?-Constitution of 
Kenya, 2010, article 163(2); Supreme Court Act (cap 9A), 
section 23(1)

Constitutional Law –principles of law-comparative 
jurisprudence of judicial experiences- what are the 
emerging principles on the question of quorum of the 

Brief facts

The 1st Respondent, a contestant for the seat of 
Member of National Assembly for Nyaribari 
Chache Constituency was aggrieved by a dismissal 
of an election appeal in the Court of Appeal against 
him.	On	May	 18,	 2015,	 he	 filled	 an	 application	 to	
obtain leave from the Supreme Court and was 
denied on grounds that the Applicant introduced 
fresh	evidence	through	a	supplementary	affidavit.	

On January 23, 2016, the 1st	 Respondent	 filled	
submissions before the Supreme Court raising 
a proposition that; a Bench of seven judges, be 
established to determine the question whether 
the Supreme Court’s holding in Hassan Ali Joho & 
Another v. Suleiman Said Shahbal & 2 Others, Sup. Ct. 
Petition No. 10 of 2013 should be departed from.

His submission further raised the questions as to: 
whether	the	Supreme	Court	of	Kenya,	sitting	as	a	five	
judge-Bench, was properly constituted to determine 
matters entailing constitutional issues, such as; a 
request to the Court to depart from a judgment that 
had been rendered by a seven-judge bench. 

Issues 
i. Whether	a	quorum	of	more	than	five	judges	

was required to determine:
a. any appeal before the Supreme Court

b. a	departure		from	a	decision	of	a	five-
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Supreme Court bench, worthy of consideration from the 
comparative jurisprudence of judicial experiences

Relevant Provisions of the Law

Constitution of Kenya, 2010

Article 163 (3) –Supreme Court 

 (3)  The Supreme Court shall have— 
(a) exclusive original jurisdiction to hear 

and determine disputes relating to the 
elections to the office of President arising 
under Article 140; and 

(b) (b) subject to clauses (4) and (5), appellate 
jurisdiction to hear and determine 
appeals from— 

(i) the Court of Appeal; and 
(ii) any other court or tribunal 

as prescribed by national 
legislation.

(4) Appeals shall lie from the Court of Appeal to the 
Supreme Court—

(a) as of right in any case involving the 
interpretation or application of this 
Constitution; and 

(b) in any other case in which the Supreme 
Court, or the Court of Appeal, certifies 
that a matter of general public importance 
is involved, subject to clause (5). 

(5) A certification by the Court of Appeal under 
clause (4)(b) may be reviewed by the Supreme 
Court, and either affirmed, varied or overturned.

Supreme Court Act (cap 9A)

Section 23- Exercise of powers of the Court 

(1) For the purposes of the hearing and determination 
of any proceedings, the Supreme Court shall 
comprise five judges. 

(2) Any two or more judges of the Supreme Court 
may act as the Court—

(a) to decide if an oral hearing of an 
application for leave to appeal to the 
Court should be held, or whether the 
application should be determined solely 
on the basis of written submissions; or 

(b)  to determine an application for leave to 
appeal to the Court.

Held 

1. Article 163(2) of the Constitution stipulated 
that the Supreme Court was properly 
constituted for purposes of its proceedings 
if	it	had	a	Bench	of	five	judges.	A	five-judge	
bench was required for any appeal to the 

Supreme Court, in accordance with the 
Constitution; and the recusal of a judge as 
a matter of course, should not be a factor 
standing in the way of that principle. Section 
23(1) of the Supreme Court Act replicated the 
Constitutional provision and stated that; for 
the purposes of hearing and determination of 
any proceedings, the Supreme Court should 
comprise	of	five	judges.

2. A	 quorum-deficit	 in	 the	 Supreme	 Court	
rendered it impossible to perform its 
prescribed constitutional functions. Such 
a possibility would be contrary to public 
policy and would be highly detrimental to 
public interest, especially given the fact that 
the novel democratic undertaking of the 
Constitution of Kenya, 2010 was squarely 
anchored	 firstly,	 on	 the	 Superior	 Courts,	
and secondly, on the Supreme Court as the 
ultimate devices of safeguard.

3. The total number of the Supreme Court 
judges in Kenya at any given time under the 
Constitution is seven. The minimum that 
should	sit	and	determine	a	matter	is	five.		The	
only allowance given by the Constitution, of 
the Judges who can be away for whatever 
reason,	is	two.	If	one	of	the	remaining	five	is	
required to disqualify him/herself, it can be 
argued that out of necessity the Judge would 
have to sit, to ensure that there would be 
no failure of justice due to the Bench being 
below the quorum set by the Constitution.

4. Where a question posed to the Supreme 
Court was neither in the rules nor in the 
guidelines, judges were required to revert to 
the spirit of common law, which empowered 
them to devise laws that were in consonance 
with the letter and spirit of the Constitution. 
The design of common law strategy was 
one that observed past judicial trends, and 
constructed upon any historical pillars 
already erected by judges. The instant case 
required comparative jurisprudence. 

5. Good practices, in the cases of the United 
States’ Supreme Court, and the Constitutional 
Court of South Africa, dictated sittings as 
full bench in virtually all cases and obviously, 
such would be the position even where a 
party sought a departure from precedent 
already laid down. The question whether 
it was a larger bench-size reconsidering an 
earlier decision by a smaller bench-size, 
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therefore, became largely academic; and no 
impropriety was attributed to the prospect 
of a Bench reconsidering a precedent set by 
an earlier bench of equal strength.

6. It was in keeping with good order that a 
larger bench-quorum was necessary for 
the reconsideration of a precedent laid by a 
more limited bench. Conventionally, it fell 
unto the Chief Justice as director of judicial 
functions, to constitute such suitable bench 
for the reconsideration of a past judicial 
decision.

7. It had not been possible in the different 
jurisdictions to apply the same rules as 
to Supreme the Court bench-size, for the 
reconsideration of Court’s past precedents. 
Several factors of unquestionable merit had 
accounted for such variations of judicial 
practice, for instance:
a. the size of the Supreme Court 

membership differed from one country 
to another; 

b. divergent statutory provisions regarding 
particular sitting benches for instance 
in the case of Canada, a judge of the 
Supreme	 Court	 was	 disqualified	 from	
hearing an appeal on a matter he or she 
had entertained while serving in a lower 
Court; 

c. some of the Countries attached a special 
rating to any particular appeal-subject 
for the purpose of setting the size of the 
proper appellate bench; 

d. varying local factors of the greatest public 
interest. 

8. The Court should accommodate the 
pragmatic dimension, and should 
incorporate	in	the		guidelines	certain	specific	
considerations for instance:

a. the notable, relevant aspects of the 
Constitution of Kenya, 2010;

b.  the relatively limited size of  the Supreme 
Court bench;

c.  the fundamental lines of constitutional 
interpretation already emerging from 
the electoral and related jurisprudence in 
particular, the factor of timeliness in the 
resolution of electoral disputes; 

d. The occasional interruptive situations 
that	had	afflicted	 the	due	 functioning	of	a	
fledgling	apex	court.

9. The decision of the Supreme Court bench 

under article 163(7) of the Constitution, is 
binding on all lower Courts in Kenya. The 
1st Respondent’s contention did not fall 
within the category of policy and judicial 
considerations emerging as lessons from the 
comparative experience. The 1st respondent’s 
position rested on a rather narrow base, and 
was more in the nature of an abstract quest 
for validation, than a practical view of the 
merits of a bench-size in the Supreme Court, 
where it considered departing from its past 
decision. 

10. Several factors were relevant, including 
the clear implications to be drawn from 
the written Constitution; the relevant 
perceptions of justice and fairness; the 
limitations and realities attending the 
functioning of the Constitution; and the like. 
Were it not for such practical, contextual 
and nuanced elements, which should confer 
upon the Court some discretionary remit, 
a plain solution would have been to subject 
a	 precedent	 emanating	 from	 a	 five-judge	
bench to a larger bench, for reconsideration. 
However, in the present circumstances, 
lesson ought to be drawn from the practice 
elsewhere.

11. The Supreme Court of Kenya had the limited-
size bench of seven judges, which on occasions 
could	not	 sit	as	 such,	but	as	a	five-judge	or	
six-judge bench ought to be considered. 
Given the challenge of bench-size, in a new 
Supreme Court that was in quest of greater 
stability, and in the light of the latitude 
allowed by the Constitution, the prescribed 
minimum bench-quorum, with the essential 
research and scholarly assistance, and with 
the back-up of professionally-competent 
advocacy from the Bar, would be properly 
constituted to hear and determine all matters 
coming up before it. Such a bench was duly 
empowered to hear and determine matters 
as prescribed in article 163(3), (4),(5),(6) and 
(7) of the Constitution, and in the relevant 
legislation and regulations. The Court could 
sit, whether with its minimum quorum of 
five	 judges	 or	 more,	 in	 reconsidering	 the	
precedent set in the Joho case.

Petition allowed. Parties to bear their own costs
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Brief facts

The Appellant was arraigned before the Senior 
Principal Magistrate’s Court at Baricho with the 
charge	of	attempted	defilement	contrary	to	section	9	
(1) (2) of the Sexual Offences Act. The particulars of 
the charge stated that on the night of July, 28 2011, 
in Kirinyaga South District of Central Province, 
the	Appellant	attempted	to	defile	L.N.	a	child	aged	
12 years.(the complainant) The Appellant was also 
charged with an alternative count of indecent 
assault of a child contrary to section 11 of the Sexual 
Offences Act No.3 of 2008, but he was convicted 
and sentenced for the 1st count.

The prosecution relied on the evidence of 7 witnesses; 
3 eyewitnesses, and 4 other formal witnesses. Upon 
being found to have a case to answer, the Appellant 
was put to his defence. He gave unsworn statement 
of defence and did not call any witnesses. The trial 
court considered the defence evidence but the trial 
magistrate found it lacking in substance in view of 
the prosecution’s evidence that was not at all shaken 
by the defence. Upon his conviction on the main 
count	 of	 attempted	 defilement,	 the	 Appellant	 was	
sentenced to 15 years imprisonment. The Appellant’s 
appeal before the High Court was unsuccessful, 
hence this second appeal. The Appellant challenged 
the sentence of 15 years and pleaded for leniency as 
he	contended	he	was	a	first	offender.	The	Appellant	
reiterated his mitigation for a lesser sentence

Issues

i. Whether	the	definition	of	a	child	of	tender	years	
under the Children Act was a guide to criminal 
responsibility and not a test of competency in giving 
of evidence

ii. Whether the failure by the trial magistrate to 
conduct voire dire (test of competency) examination 
on the complainant a child aged 12 years affected 

the credibility of her evidence 

iii. Whether the age limit of a child of tender years 
was	 an	 issue	 and	 required	 clarification	 because	 of	
the different precedents set and the silent provisions 
in the Children Act and Oaths and Statutory 
Declarations Act

iv. Whether the appellant’s mitigation that he was a 
first	 offender	 and	 the	 sentence	meted	on	him	was	
harsh and disproportionate

Evidence law - evidence of a child of tender years – 
meaning of child of tender age - whether the definition of 
a child of tender years under the Children Act was a guide 
to criminal responsibility and not a test of competency 
in giving of evidence- whether the age limit of a child 
of tender years was an issue and required clarification 
because of the different precedents set and the silent 
provisions -Oaths and Statutory Declarations Act section 
19 (cap 15); Children Act section 2

Evidence law – evidence of a child of tender years – 
meaning of child of tender age – procedure in receiving 
the evidence of a child-duty of a trial court to carry 
out a voire dire examination of a child before receiving 
the child’s evidence – whether the failure by the trial 
magistrate to conduct voire dire examination on the 
complainant, a child aged 12 years affected the credibility 
of her evidence – Oaths and Statutory Declarations Act 
section 19 (cap 15); Children Act section 2

Criminal law- sentencing- appeal against sentencing – 
circumstances in which an appellate court will interfere 
with a sentence- whether the appellant’s mitigation that 
he was a first offender and the sentence meted on him was 
harsh and disproportionate

Relevant Provisions of the Law

Evidence Act

Section 125

Definition	of	a	Child	of	Tender	years	under	the	Children	Act	was	a	guide	to	Criminal	
Responsibility and not a test of Competency to give Evidence in Criminal Proceedings.

Samuel Warui Karimi v Republic 
Criminal Appeal No 16 of 2014

Court of Appeal at Nyeri
RN Nambuye, MK Koome & PO Kiage JJA

February 3, 2016
Reported by Phoebe Ida Ayaya
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All persons shall be competent to testify unless the court 
considers that they are prevented from understanding the 
questions put to them, or from giving rational answers to 
those questions, by tender years, extreme old age, disease 
(whether of body or mind) or any similar cause)

Oaths and Statutory Declaration Act

Section 19

Where in any proceedings before any court or person 
having by law or consent of parties authority to receive 
evidence, any child of tender years called as a witness does 
not, in the opinion of the court or such person, understand 
the nature of an oath, his evidence may be received, though 
not given upon oath, if, in the opinion of the court or such 
person, he is possessed of sufficient intelligence to justify 
the reception of the evidence, and is possessed of sufficient 
intelligence to justify the reception of the evidence, and 
understands the duty of speaking the truth.

Held

1. A	 second	 appeal	 was	 to	 be	 confined	 to	 points	
of law and the Court would not interfere with 
concurrent	 findings	 of	 fact	 arrived	 at	 in	 the	 two	
courts below unless based on no evidence. The test 
to be applied on second appeal was whether there 
was	any	evidence	on	which	the	trial	court	could	find	
as it did 

2. The court had considered the appeal with 
tremendous anxiety for the simple reason that there 
was overwhelming evidence against the Appellant 
as demonstrated in the record of appeal by the 
prosecution witnesses.  The Appellants’ sole ground 
of appeal was on sentence of 15 years that was based 
on the provisions of section 9 (1) of the Sexual 
Offences Act. The minimum sentence prescribed 
under that section was 10 years.

3. A point of law that the Appellate court raised 
was about the credibility of the evidence by the 
complainant, a child of 12 years whose competency 
to give evidence was not tested by the trial magistrate 
through voire dire examination. 

4. Subjecting a witness of tender age to voire dire 
examination was founded under section 125 (1) of 
the Evidence Act and section 19 (1) of the Oaths 
and Statutory Declarations Act had something to do 
with receiving evidence of a child.

5.	Both	statutes	were	silent	on	the	definition	of	who	
was a child of tender years. The above provisions of 
the law voire dire was an examination that served 
two purposes; one, it was a test of the competency 
of the witness to give evidence and two, a means 
of testing whether the witness understood the 

solemnity of taking an oath. Thus under the 
Evidence Act, the test was one of competency as 
the court was supposed to consider whether the 
child witness was developmentally competent to 
comprehend the questions put to him or her and to 
offer reliable testimony in criminal proceedings. It, 
therefore, followed if the child was not competent 
to comprehend the evidence, they could not give 
sworn evidence.

6.	Definition	of	a	child	of	tender	years	was	an	issue	that	
required	clarification	because	the	courts	had	made	
various conclusions. Section 2 of the Children Act 
defined	a	child	of	tender	years	to	mean	a	child	under	
the age of 10 years. There was no other statutory 
definition	of	a	child	of	tender	years	other	than	the	
Children Act that was perhaps informed by the 
broad interests of protecting children from criminal 
responsibility and not as a test of competency to give 
evidence in criminal proceedings. Court decisions 
regarding the competency of evidence by children 
of tender years had maintained a higher threshold 
of 14 years and not 10 years as witnesses of tender 
years whose evidence must be subjected to voire 
dire examination.

7. The requirement by the provisions of the Evidence 
Act and the Oaths and Statutory Declarations Act of 
voire dire examination of a witness of tender years 
in a criminal trial was meant to guarantee an accused 
person a fair trial. A fair trial was guaranteed by the 
Constitution.	 The	 definition	 of	 a	 child	 of	 tender	
years under the Children Act could not globally 
be imported for offences under the criminal law. 
This was because children developed and matured 
differently depending on their social economic and 
other factors such that, some children of 11, 12 or 13 
years could be very sharp and intelligent witnesses 
whereas others in the same age bracket may not at 
all comprehend what was a court of law. 

8. Courts had held on the age at 14 years and 
sometimes even a higher age as the age below which 
a child was of tender years for purposes of criminal 
trials and insisted the competency be tested through 
questions that were to be put to the child and 
answers given by the child be recorded verbatim. 
The	definition	of	 a	 child	 of	 tender	 years	 provided	
under the Children Act had remained a guide in 
regard to criminal responsibility.

9. The approach resonated with the need to 
preserve the integrity of the viva voce evidence of 
young children, especially in criminal proceedings. 
It implicated the right to a fair trial and could 
always be followed. The age of 14 years remained a 
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reasonable indicative age for purposes of section 19 
of the Oaths and Statutory Declarations Act. Section 
2	of	the	Children	Act	defined	a	child	of	tender	years	
to	be	one	under	the	age	of	ten	years.	The	definition	
had not been applied to the Oaths and Statutory 
Declaration Act. There was no reason to import it in 
the absence of express statutory direction given the 
different contexts of the two statutes.

10. The purpose of undertaking voire dire 
examination in a criminal trial was to protect the 
guaranteed right of a fair trial. Where the witness as 
in this case was aged 12 years and that essential step 
was not taken in a criminal trial, that trial became 
problematic. The evidence by the complainant was 
not properly received thus, the conviction of the 

Appellant became unsafe to sustain, as she was the 
complainant and not any other witness.

11.	The	Appellant	was	a	first	offender;	the	minimum	
sentence provided for the offence was 10 years 
although he was sentenced to 15 years. The Appellant 
had served about 5 years out of the said sentence 
and a retrial could be prejudicial to him and could 
not serve the interest of justice. 

Appeal allowed. Conviction against the Appellant 
was quashed, the sentence of 15 years was set aside, 
Appellant was to be set free.

Scope	of	Liability	of	Partners	in	a	law	firm	for	acts	done	by	one	partner	in	the	ordinary	
cause	of	business	of	a	law	firm

Vijay Kumar Saidha v Tribhuvan Gordhan Barkrania & 2 others
Civil Appeal No 9 of 2007

Court of Appeal of Kenya at Nairobi
F Sichale, JOtieno-Odek and S ole Kantai, JJA

December 4, 2015
Reported by Teddy Musiga

Issues:

i. What are the circumstances in which liability 
may	attach	only	on	one	partner	in	a	law	firm	
as opposed to all other partners in the same 
firm?

ii. Whether the 1st Respondent was acting 
within the ordinary course of business of 
a	 law	 firm	 when	 he	 deposited	 the	 cheque	
handed to him by the 1st appellant into his 
personal account.

iii. What was the procedure of retiring/ 
resigning (exiting) from a partnership in a 
law	firm?

Partnerships Law – partnerships – advocates 
partnerships in a law firm - liability of partners in a 
partnership - circumstances in which liability may attach 
only on one partner in a law firm as opposed to all other 
partners in the same firm – claim where an advocate 
deposited clients’ money in his personal account and 
whether such an act could bind other partners as a result 
of liabilities accruing from such a transaction - Advocates 
(Accounts) Rules, 1996, Rules 2, 3, 4, 5, 6, 7, 8

Advocates – partnerships – advocates partnerships in a 
law firm – exit from law firm partnerships - procedure 
of exiting a law firm partnership through resignation or 
retirement – Partnerships Act, section 28

Brief facts

The 1st Appellant instructed the Respondent’s 
law	 firm	 to	 act	 for	 him	 and	 his	 wife	 in	 the	 sale	
of a parcel of land. Instructions were accepted 
and	 an	 agreement	 was	 drawn	 by	 the	 law	 firm	
(Respondents). The transaction was completed and 
purchase	price	paid	to	the	firm.	However,	in	the	case	
before the trial court (High Court), there was a clear 
admission by the 1st Respondent that he had handled 
the appellants’ transaction on his own without 
informing the 2nd and 3rd Respondents at all. The 
transaction was done in the personal account of the 
1st Respondent. When the 1st Respondent presented 
the cheque and deposited it into his personal 
account, the proceeds thereof were appropriated by 
that bank to offset a loan the 1st Respondent owed 
to that bank. The trial court in a ruling delivered on 
October 6, 2005 dismissed the suit against the 2nd 
and 3rd Respondents. The trial court found that as a 
fact, the 3rd	Respondent	had	resigned	from	the	firm	
on August 1, 1998 and was not a partner at the time 
of the transaction. It also found that the transaction 
was not conducted in the ordinary cause of business 
of	 the	 firm	 and	 that	 liability	 attached	 personally	
against the 1st Respondent. The appellant appealed 
against that ruling hence the instant appeal.
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Held:

1. To determine whether liability in a 
partnership would be on all the partners in 
a	firm	or	on	a	single	partner	independent	of	
others, one had to take into consideration 
whether the exercise of authority of a 
partner	 bound	 the	 firm.	 If	 such	 exercise	 of	
authority	 bound	 the	 firm	 then	 any	 liability	
arising from the exercise of the authority 
would have been binding on all the partners 
in	the	firm.	However,	if	the	exercise	of	such	
authority	did	not	bind	the	firm,	then	it	would	
not	bind	all	the	partners	in	the	firm.

2. In common law, the authority of a partner to 
bind	the	firm	was	founded	on	the	principle	
of agency. That authority whether expressed 
or implied was subject to the ordinary course 
of	business	of	the	firm.	The	authority	could	
only be limited by restrictions that could be 
placed	to	bind	the	firm.

3. The test of authority and liability lay in 
establishing the course of ordinary business 
in	 the	 firm.	 The	 test	 for	 the	 ordinary	
course of business was whether the act or 
omission done was necessary to carry on the 
partnership business in the ordinary course 
or the usual way.

4. The	 firm	was	 in	 the	 business	 of	 providing	
professional legal services in Kenya. The legal 
profession in Kenya is regulated by statute 
and subsidiary regulations made thereunder. 
Therefore, the ordinary course of business of 
partners	in	an	advocate’s	firm	in	Kenya	could	
be construed from the Advocates Act, Cap 16 
Laws of Kenya and its subsidiary regulations. 
In particular, the Advocates (Accounts) 
Rules, 1996 provided how an advocate or 
firm	 of	 advocates	 could	 handle	 sums	 that	
were received from clients especially as 
stakeholders. The sum in contention in the 
matter was referred to as client’s money.

5. Rule 2 of the Advocates (Accounts) Rules, 
1996	defined	client’s	money	as,	money	held	
or received by an advocate on account of a 
person for whom he was acting in relation 
to the holding or receipt of such money 
either as an advocate or, in connection with 
his practice as an advocate, as agent, bailee, 
trustee, stakeholder or in any other capacity 
and included;

a) money held or received by an 

advocate by way of deposit against 
fees to be earned or disbursement to 
be incurred; and

b) money held or received as or on 
account of a trustee whether or not 
the advocate was the sole trustee 
or trustee with others but did not 
include – 

(a) money to which the only person 
entitled was the advocate 
himself,	or	in	the	case	of	a	firm	of	
advocates, one or more partners 
in	the	firm;	nor

(b) Money held or received by an 
advocate in payment of or on 
account of an agreed fee in any 
matter.

6. Rule 4 to 8 of the said rules required that the 
ordinary course of business of a practising 
advocate handling client’s money was to 
deposit the money into a client’s account 
rather than a personal account. The 
partnership deed on the record, in respect 
of the partnership in issue conformed with 
those rules in its requirement that client’s 
money had to be deposited into the client’s 
account rather than a partner’s personal 
account.

7. The Repealed Partnership Act provided 
for retirement of a partner rather than 
resignation. Section 30 of that Act provided 
that	 retirement,	 in	 the	 absence	 of	 a	 fixed	
duration of partnership, could be at any time 
by a reasonable notice. Where the partnership 
was by deed, the notice had to be given in 
writing to all other partners. Therefore, it 
was the date given, upon reasonable notice 
to the partners that was the effective date of 
resignation. What was reasonable notice was 
a question of fact which the courts had to 
determine.

8. It had been the practice in Kenya that upon 
resignation,	 a	 partner	 in	 a	 law	 firm	would	
cause a Notice of Change of Particulars 
of	 the	 Partnership	 to	 be	 filed	 with	 the	
Registrar’s	 office	 requesting	 that	 the	 name	
of the partner be removed immediately from 
the partnership. However, the removal of the 
partner’s name from the Registrar’s records 
did not make resignation effective.
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9. Partnerships Act, No. 16 of 2012 provided 
for the resignation of a partner rather than 
retirement. The Act had crystallized the 
notice period rather than subjecting it to the 
determination of court. Section 28 of the Act 

provided that resignation of a partner took 
effect 3 months after a notice of intention to 
resign had been served on other partners.

Appeal dismissed.

Circumstance in which a Judge may recuse himself/ herself from a matter on the 
allegation of bias 

Phillip K Tunoi & another v Judicial Service Commission & another 
Civil Application No. 6 of 2016 

Court of Appeal of Kenya at Nairobi 
G B M Kariuki, M A Makhandia, W Ouko, P O Kiage, K M’inoti, J Mohammed, J Otieno – Odek, JJ.A 

March 11, 2016 
Reported by Teddy Musiga 

made against a judge on the basis that the judge had 
been a party to a suit that was previously tried and 
determined against the judge in a Court presided by 
the applicant

Held: 

1. The 1st applicant as a Judge in the Court of 
Appeal then was discharging his judicial 
duties and it was not obvious that he and 
other judges on the Bench did not mete out 
the	 conviction	 and	 fine	 otherwise	 than	 as	
was required by law.

2. The applicants failed to show that the ability 
to remember well what happened in the 
past was evidence of bitterness; nor that it 
was symptomatic of one’s mental ability to 
recall past events. Nothing turned on it not 
least because vengeance and vindictiveness 
were not shown to be either the cause for 
good memory or ability to recollect nor was 
recollection of such experience or events in 
life shown to manifest itself in a desire to 
retaliate or to take vengeance.

3. The test to be applied in all cases of apparent 
bias was the same, whether being applied 
by the judge during the trial or by the 
Court of Appeal when considering the 
matter on appeal, namely whether in all the 
circumstances of the case, there appeared 
to be a real danger of bias, concerning the 
member of the tribunal in question so that 
justice required that the decision could not 
stand.

4. In determining the existence or otherwise of 
bias, the test to be applied was that of a fair 
minded and informed observer who would 
adopt a balanced approach and would neither 

Brief facts: 
The applicants sought the recusal of the Presiding 
Judge (Justice G B M Kariuki) and Justice Milton 
Makhandia from hearing the instant appeal. They 
argued that there would have been a perception of 
bias on the part of a Presiding Judge on the basis that 
an unconscious bias could have arisen because the 
judge and the litigant had a history which was not 
forgotten. They contended that; the Presiding Judge 
(Justice G B M Kariuki) was convicted of contempt of 
court	and	fined	Kh.	500,000/=	by	a	bench	including	
the 1st appellant (Justice P K Tunoi). The Judge of 
Appeal, Mr. Justice Makhandia regularly frequented 
Karen County Club, Karen in the company of, inter 
alia Prof. Githu Muigai (the Attorney General) and 
other	 judicial	 officers.	 They	 thus	 argued	 that	 they	
were apprehensive, on reasonable grounds that 
neither of the two Judges of Appeal could render a 
fair hearing and/ or determination of the appeal, for 
instance when the issue of conviction and sentence 
was raised in court by Counsel, Justice G B M 
Kariuki could recall the year and the time distinctly.

Issues 

i. Whether an allegation of bias could be made 
against a judge on the basis that the judge 
had been a party to a suit that was previously 
tried and determined against the judge in a 
Court presided by the applicant.

ii. What was the test for determining the 
existence or otherwise of bias so as to make 
a judge recuse himself/ herself from hearing 
a matter?

Judicial Officer - judge – recusal of a judge of the Court 
of Appeal – application for the recusal of a judge of the 
Court of Appeal - principles for determining the recusal 
of a judge - Whether an allegation of bias could be 
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8. Specifically,	 under	 Rule	 5	 of	 the	 Code,	 a	
judicial	 officer	 was	 required	 to	 disqualify	
himself or herself in proceedings where 
his/ her impartiality could reasonably be 
questioned including but not limited to 
instances in which he had a personal bias or 
prejudice concerning a party or his advocate 
or personal knowledge of the facts in the 
proceedings before him. Those rules were 
intended to ensure maintenance by judicial 
officers	of	integrity	and	independence	of	the	
Judicial Service.

9. If in the People Case (Republic v Makali & 3 
others, Civil Application No. 4 and 5 of 1994), in 
light of the circumstances obtaining in it, there 
were no grounds for recusal of the members 
of the bench, the present application was 
a far cry from what the law required to be 
established	to	arrive	at	a	finding	of	existence	
of possibility of bias. Therefore, the instant 
application lacked merit as there was no 
evidence of circumstances that would have 
given rise to prejudice or jaundiced view on 
the part of the Presiding Judge.

10. No fair minded and informed observer, 
having considered the facts, would conclude 
that there was a possibility that the Presiding 
Judge or the instant Court would not be 
impartial or fair or would be biased.

Application dismissed.

be complacent nor be unduly sensitive or 
suspicious in determining whether or not 
there was a real possibility of bias.

5. The facts of the instant case would not lead 
a fair minded and informed observer to 
conclude that there was a real possibility 
that the a Presiding judge would have been 
biased. It was not shown that circumstances 
existed that the Presiding Judge’s integrity or 
impartiality could have been questioned.

6. The right to a fair hearing was embedded in 
the Constitution of Kenya, 2010 which also 
emphasized that justice had to be done to all 
without delay or undue regard to procedural 
technicalities. The Constitution had vested 
in the Court’s judicial authority and mandate 
and had expressly stated that the right to fair 
hearing could not be limited or abridged. It 
was absolute.

7. The Judicial Service Code of Conduct 
and Ethics made by the Judicial Service 
Commission pursuant to section 5(1) of the 
Public	 Officers	 Ethics	 Act,	 2003	 contained	
general rules of conduct and ethics to 
be	 observed	 by	 Judicial	 Officers	 so	 as	 to	
maintain the integrity and independence of 
the Judicial Service.Rule 10(1) of the Code of 
Conduct required Judges of Superior Courts 
as	 public	 officers	 to	 carry	 out	 their	 duties	
in accordance with the law. In carrying out 
their duties, they were required not to violate 
the rights and freedoms of any person under 
Part V of the Constitution.

Article 164(3)(a) of the Constitution confers jurisdiction and the right of appeal to the 
Court of Appeal simultaneously. 

Judicial Service Commission & another v Kalpana H Rawal 
Civil Application No 308 of 2015 

Court of Appeal of Kenya at Nairobi 
G B M Kariuki, W Ouko, P Kiage, J Mohammed and O-Odek, JJ.A 

January 29, 2016 
Reported by Teddy Musiga

of appeal to the Court of Appeal from the decision 
of	 the	 High	 Court.	 The	 Respondents	 also	 filed	
an application seeking an injunction to stop the 
Judiciary from retiring her pending the hearing of 
the intended appeal, alternatively that the Court to 
issue conservatory orders prohibiting the Judiciary 
from unconstitutionally retiring her pending the 
hearing and determination of the intended appeal 
and also for the Court to issue a prohibitory 

 
Brief facts:

The	Respondent	(Lady	Justice	Kalpana	Rawal)	filed	
an appeal in the Court of Appeal against the decision 
of the High Court that held that the respondent’s 
retirement age as a judge was 70 years. However, 
the	Applicants	 (Judicial	 Service	Commission)	 filed	
a notice of motion seeking to strike out the appeal 
on the ground that the Respondent had no right 
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injunction on the Judiciary from advertising or 
otherwise commencing the recruitment process for 
the replacement of the Deputy Chief Justice pending 
the hearing and determination of the appeal.

Issues:

i. Whether an intending appellant had a right 
of appeal to the Court of Appeal in matters 
involving fundamental rights and freedoms 
in the absence of a statute conferring that 
right.

ii. Whether there was an automatic right of 
appeal given by the Constitution under 
article 164(3) to the Court of Appeal.

iii. Whether article 164(3) of the Constitution of 
Kenya, 2010 confers both the right to appeal 
to the Court of Appeal and the jurisdiction of 
the Court of Appeal to hear appeals from the 
High Court.

iv. What was the effect of section 3(1) of the 
Appellate Jurisdiction Act (that provided that 
there was no right of appeal unless provided 
by statute) in light of article 164(3) of the 
Constitution that gave the right of appeal to 
the Court of Appeal?

v. What was the proper interpretation of article 
164(3) of the Constitution of Kenya, 2010?

vi. Whether there is a difference between 
jurisdiction to interpret and apply the 
Constitution and jurisdiction to enforce the 
Bill of Rights.

Constitutional Law – fundamental rights and freedoms 
– right to fair trial – right to appeal decisions of the High 
Court touching on fundamental rights and freedoms to 
the Court of Appeal - whether an intending appellant 
had a right of appeal to the Court of Appeal in matters 
involving fundamental rights and freedoms in the absence 
of a statute conferring that right – Constitution of Kenya, 
2010, article 164(3) (b), Appellate Jurisdiction Act, section 
3(1)

Jurisdiction – appellate jurisdiction of the Court of 
Appeal – right of appeal to the Court of Appeal - whether 
an intending appellant had a right of appeal to the Court 
of Appeal in matters involving fundamental rights and 
freedoms in the absence of a statute conferring that right – 
Constitution of Kenya, 2010, article 164(3) (b), Appellate 
Jurisdiction Act, section 3(1)

Statutes – interpretation of statutes – what was the 
effect of section 3(1) of the Appellate Jurisdiction Act (that 
provided that there was no right of appeal unless provided 

by statute) in light of article 164(3) of the Constitution 
that gave the right of appeal to the Court of Appeal? – 
Appellate Jurisdiction Act, section 3(1)

Held:

Per G B M Kariuki, JA 

1. There could be no controversy that article 
164(3) of the Constitution of Kenya, 2010 
made a complete shift from the erstwhile law 
by giving directly jurisdiction to the Court 
of Appeal instead of leaving it to Parliament. 
Anarita Karimi Njeru’s case was decided in 
the context of the law obtaining then. It was 
not an authority in the instant case.

2. It was apparent that section 3(1) of the 
Appellate Jurisdiction Act purported to give 
the Court of Appeal jurisdiction although 
the jurisdiction of the Court of Appeal was 
conferred directly by article 164(3) of the 
Constitution of Kenya, 2010. To that extent, 
section 3(1) of the Appellate Jurisdiction Act 
was	superfluous.

3. Section 3(1) of the Appellate Jurisdiction 
Act was restrictive in its conferment of 
the jurisdiction and the right of appeal to 
the Court of Appeal in that it conferred 
jurisdiction to hear appeals from the High 
Court, in cases in which an appeal lay to the 
Court of Appeal under any law. In effort, 
therefore, the jurisdiction and right of appeal 
to the Court of Appeal was to hear and 
determine appeals in which there existed 
statute giving an appellant the right of 
appeal to come to the Court of Appeal. Such 
a statute for instance included the Criminal 
Procedure Code (Cap 75), Civil Procedure 
Act (Cap 21). In contrast, the jurisdiction 
conferred by article 164(3) removed the 
restriction. It widened the jurisdiction to 
hear appeals.

4. It seemed the 2010 Constitution deliberately 
removed from Parliament the task of 
conferring jurisdiction and the right of appeal 
as was the position before. It was ostensible 
that article 164(3) of the Constitution of 
Kenya, 2010 deliberately eschewed the 
erstwhile restriction imposed by the words, 
“in cases in which an appeal lay to the Court 
of Appeal under any law” appearing in 
section 3(1) of the Appellate Jurisdiction Act. 
By virtue of article 2(1) of the Constitution, 
section 3(1) of the Appellate Jurisdiction Act 
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Constitution under article 165 (3) (d).

9. When interpreting article 164(3) of the 
Constitution, one had to therefore have 
regard to the provisions and framework of 
the Constitution. It was plain to see that the 
Constitution intended to confer the right of 
appeal. Without the right of appeal, the High 
Court	would	be	 a	final	 court	on	 the	Bill	 of	
Rights and that would deny litigants’ access 
to the Court of Appeal and to the Supreme 
Court. That was not what the Constitution 
intended.

10. Article 10(1) and (2) of the Constitution 
of	 Kenya,	 2010	 bound	 judicial	 officers,	
state	 officer	 and	 public	 officers	 to	 national	
values and principles of governance while 
discharging their duties if they were called 
upon to apply or interpret the Constitution. 
Those constitutional requirements showed 
that the right of appeal had to exist to 
challenge in the Court of Appeal decisions 
of the High Court as they appertained to 
determination of the question whether a 
right or a fundamental freedom in the Bill of 
Rights had been breached, violated, infringed 
or threatened or any question with respect 
to the interpretation and application of the 
Constitution.

11. The Constitution gave the Court of Appeal 
jurisdiction directly and kept Parliament out 
of the matter and therefore omitted in article 
164(3) (a) any question that the jurisdiction 
of the Court of Appeal to appeals from the 
High Court had to be prescribed by an Act 
of Parliament. To suggest that the right of 
appeal in respect of decisions of the High 
Court had to be or ought to be given in a 
statute was perilously close to suggesting 
that the Constitution could not confer 
simultaneously jurisdiction and the right of 
appeal.

12. A Constitutional interpretation to the effect 
that the right of appeal was not subsumed 
in article 164(3) or that the article merely 
gave the Court of Appeal jurisdiction to hear 
appeals without more, was not in harmony 
with the provisions of the Constitution and 
canons of interpretation could not support 
it. A proposition that one could be inferring 
the right of appeal by an interpretation of the 
Constitution that posited that the right of 
appeal to the Court of Appeal was subsumed 

was overridden by article 164(3) to the extent 
of	its	restrictiveness	and	superfluity.

5. Where the Constitution was exhaustive in 
its provisions on jurisdiction, the Court had 
to	 confine	 itself	 to	 the	 constitutional	 limits	
and it was not open to the Court to expand 
its jurisdiction through judicial craft or 
innovation.

6. It was patent that, the Bill of Rights was 
the fabric of the society which bound the 
organs of the government and all persons. 
The rights conferred by the Bill of Rights 
ought to be enjoyed by all. Where breach or 
a violation occurred or was threatened, the 
Constitution in article 22 conferred on every 
person the right to institute proceedings in 
court to seek redress. Only the High Court 
had original jurisdiction and was therefore 
the trial court in which cases on the Bill 
of Rights were commenced. The Court of 
Appeal only had appellate jurisdiction under 
article 164(3). It had no original jurisdiction.

7. Under article 164(3) (a), the Court of Appeal 
was mandated to make decisions on appeal 
involving the interpretation or application 
of the Constitution which were appealable 
to the Supreme Court as of right. Therefore, 
that lent itself to the inevitable conclusion 
that the right of appeal was conferred by 
the Constitution and could be subsumed in 
article 164(3).

8. The hearing and determination of 
constitutional matters whose decisions by 
the Court of Appeal on appeal would be 
appealable to the Supreme Court by didn’t 
of article 163(4)(a) and (b) would take place 
in the High Court as the trial court pursuant 
to the power vested in it by article 165(3) 
(b) and (d). Those constitutional provisions 
showed that the Constitution had mandated 
the Court of Appeal and expected it to hear 
appeals from decisions of the High Court 
on the interpretation and application of the 
Constitution as well as on decisions made 
by the High Court under article 165(3) (b) 
on determination of the question whether a 
fundamental right or fundamental freedom 
on the Bill of Rights had been denied, 
violated, infringed or threatened; and 
on interpretation and application of the 
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in article 164(3) could not hold good.

13. Article 159(2) I of the Constitution of Kenya, 
2010 provided that the Court had a duty to 
ensure that the purpose and principles of 
the Constitution were not undermined or 
rendered meaningless and that the Court had 
to help in the development and realization 
of the purpose and principles of the 
Constitution. Thus, the Court was expected 
to determine appeals from decisions of the 
High Court on interpretation and application 
of the Constitution (article 163(4)(a)) and on 
a question whether a right or fundamental 
freedom on the Bill of Rights had been 
violated, infringed or threatened (article 
165(3) (b).

14. To postulate that an interpretation of the 
Constitution that resulted in a conclusion 
that a right of appeal was given or was 
subsumed under article 164(3) was wrong 
because it amounted to making an inference 
in the face of plethora of authorities from 
the Court of Appeal stating that there could 
be no appeal unless the right of appeal had 
been expressly donated by statute failed to 
appreciate the wording and the framework 
and effect of the Constitutional provisions 
which showed that the Court was duty 
bound, not only to promote and protect the 
purpose and principles of the Constitution 
as mandated by article 159(3) of the 
Constitution but also that the Court was 
under a constitutional duty to promote and 
protect the Bill of Rights to ensure that the 
appeals envisaged by the Constitution from 
the High Court to the Court of Appeal and 
from the Court of Appeal to the Supreme 
Court became a reality.

15. Failure to construe the right of appeal 
as subsumed in article 164(3) of the 
Constitution would result in an absurdity 
and would render the Bill of rights empty 
promise. The people of Kenya could not give 
themselves something that would amount to 
nothingness. They gave themselves a right 
of appeal from the High Court to the Court 
of Appeal and from the Court of Appeal to 
the Supreme Court on the Bill of Rights and 
interpretation of the Constitution.

16. It could also be argued that discerning 
the right of appeal as subsumed in article 
164(3) amounted to turning the Court into 

legislators. Although article 164(3) did 
not mention the word right of appeal, the 
Constitution clearly showed that the right of 
appeal was clearly intended; it also showed 
that the right of appeal was subsumed in 
article 164(3) as that was clearly in the 
scheme and framework of the Constitution 
and any other Construction would produce 
an absurd result.

17. It seemed that the drafters of the Constitution 
after clearly showing that appeals would 
be	 filed	 in	 the	 Court	 of	 Appeal	 from	 the	
decisions of the High Court saw no need to 
state in article 164(3) that there was a right of 
appeal. Perhaps that was a mishap but not a 
fatal one. It being clear that the Constitution 
intended to confer the right of appeal in 
article 164(3) and as the failure to expressly 
mention the words, “right of appeal” in the 
Article was merely a faultiness of expression, 
the Court had to read the obviously donated 
right of appeal as being incorporated in the 
enforcement of jurisdiction under article 
163(3).

18. In construing article 164(3) as conferring 
jurisdiction and right of appeal, one was 
giving an intelligible interpretation to the 
Constitution and avoiding a construction 
that could result into absurdity and 
meaninglessness to the Bill of Rights. It was 
clear that interpreting the Constitution in 
a manner that promoted and protected the 
Bill of Rights did not amount to a journey of 
discovery by the Court, nor was it usurpation 
of power. Rather it was discharging the 
Court’s mandate under the Constitution by 
interpreting it in a way that promoted and 
protected the Bill of Rights by ensuring that 
appeals envisaged by the Constitution from 
the High Court to the Court of Appeal were 
actualised.

Application dismissed. No order as to costs. 

Per W Ouko, JA 

19. Article 164(3) of the Constitution of Kenya, 
2010 empowered the Court of Appeal to 
hear appeals from the High Court and any 
other court or tribunal as prescribed by an 
Act of Parliament. That was a departure from 
section 64(1) of the former Constitution 
at least with regards to appeals from the 
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the High Court. Such frustration over the 
state of the law later led to the introduction, 
a few years later, of sub section (7) to section 
84 which provided that a person aggrieved 
by the determination of the High Court 
under that section could appeal to the Court 
of Appeal as of right.

25. The legislative intendment was to subject 
determination of human rights violations 
and the interpretation of the Constitution to 
further interrogation by the Court of Appeal.

26. The rules of constitutional construction had 
to be employed so as to ascertain if indeed 
the determination of the High Court in the 
matter, the subject of the intended appeal 
was	 final.	 In	 construing	 the	 Constitution,	
one had to pay attention to the words used 
in the enactment, rather than the context in 
which they were used, giving words their 
plain and ordinary meaning, or one looked 
at the context and apparent purpose of the 
provision being interpreted in order to 
achieve the objective and the interpretation 
that best advanced the purpose of the 
enactment, the plain meaning of the words 
used notwithstanding.

27. Whatever the approach a judge adopted 
in interpreting any provision of the 
Constitution, judicial restraint had to be 
exercised and the intention of the framers of 
the Constitution had to be borne in mind. To 
achieve that, relevant provisions had to be 
read together and not disjointly. Where the 
construction involved the Bill of Rights, it 
was necessary that it be given a generous and 
purposive interpretation that would advance 
those rights, looking at the Constitution as a 
whole.

28. The	 finality	 in	 judicial	 determination	 of	
fundamental issues in the society could only 
come from the highest court of the land, 
the Supreme Court. That indeed was why 
both articles 164(3)(b) and article 163(3)(b) 
and (4)(a) provided incontrovertible right 
of appeal to the Court of Appeal from the 
interpretative and application jurisdiction of 
the High Court.

29. Article 164(1) and (3)(a) established the Court 
of Appeal and donated its power to hear 
appeals from the High Court. On the other 
hand, the Supreme Court was conferred by 

High Court, where the Court’s jurisdiction 
depended on conferment by an Act of 
Parliament.

20. Whereas section 64 of the former 
Constitution only conferred jurisdiction 
to the Court in relation to appeals from 
the High Court, “as could be conferred by 
law”; article 164(3) (a) of the Constitution 
made no such reference to any law because 
the Constitution is the supreme law of the 
land, the mother of all laws. Any law that 
is inconsistent with it became void. But 
the Constitution or a statute could impose 
limitations to a court’s jurisdiction or 
prescribed further jurisdiction.

21. Article 164(3) (a) did not provide for appeal 
from all and sundry decisions of the High 
Court. That right of appeal to the Court of 
Appeal could also be conferred or restricted 
by	 statute	 in	 specific	 circumstances,	 so	
long as that conferment or restriction was 
consistent by the Constitution.

22. The Court of Appeal was established and 
its jurisdiction expressly conferred by the 
Constitution; that jurisdiction was not a 
thoroughfare between it and the High Court 
for each and every decision of the High 
Court; that the requirement for a separate 
legislation to confer jurisdiction in addition 
to that already conferred by article 164(3)(a) 
was no longer necessary, that requirement 
having been based on section 64(1) of the 
former Constitution; and that reasonable 
regulation and limitation in appeals to the 
Court of Appeal was permitted.

23. The right of appeal could either be conferred 
by the Constitution or by statute. Where 
a right of appeal was not established there 
could be no jurisdiction. In other words, 
the right to appeal (or the law granting leave 
to	appeal)	had	 to	first	be	established	before	
jurisdiction could be invoked.

24. Section 84 of the former Constitution before 
its amendment simply stipulated that a person 
could apply for redress to the High Court if 
he alleged violation of fundamental rights 
and freedoms. The Constitution was silent 
on what would happen to a party aggrieved 
by the decision of the High Court. That 
gap had ruinous effect on parties who were 
genuinely discontented with the decision of 
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article 163(b)(i) with appellate jurisdiction to 
hear and determine appeals from the Court 
of Appeal.

30. The Constitution itself envisioned that an 
appeal from the Court of Appeal would come 
through to, the Supreme Court challenging 
the formers determination of a question 
of interpretation and application of the 
Constitution, that question in turn having 
come from a similar determination by the 
High Court. Because of the importance of 
the interpretation and application of the 
Constitution and issues of human rights and 
freedoms, that second appeal from the Court 
of Appeal to the Supreme Court was of right.

31. No provision of the Constitution barred or 
limited appeals arising from the decisions of 
the High Court determining the question of 
violation of a right or a fundamental freedom 
or any question respecting the interpretation 
of the Constitution under article 165(3)(b) 
of the Constitution of Kenya, 2010. To hold 
that there was no right of appeal because it 
was not provided for expressly would have 
been against article 259 of the Constitution 
which enjoined the Court to interpret the 
principles that advanced the rule of law, the 
human rights and fundamental freedoms 
that permitted the development of the law 
and contributed to good governance. It 
was highly unlikely that having seen the 
substantial injustice occasioned by section 
84 of the former Constitution and having 
brought a solution by amending it to provide 
for a right of appeal as of right, that it was 
the intention of the framers to take the right 
of appeal away by the Constitution of Kenya, 
2010 which was considered to be the most 
progressive and transformative in the region.

32. The absence of an explicit provision 
conferring in the Court of Appeal jurisdiction 
to hear appeals from the High Court on 
the Bill of Rights or on the interpretation 
of the Constitution was not an accidental 
omission. It was not an omission at all. The 
Constitution having expressly vested in the 
Court under article 164 the general appellate 
jurisdiction to hear appeals from the High 
Court and having explained how appeals 
relating to the interpretation and application 
of the Constitution were to be appealed from 
the Court of Appeal to the Supreme Court 

under	article	163,	 that	per	se	was	sufficient	
conferment of appellate jurisdiction.

33. There was no legal void. It would have been 
a serious travesty of justice and an absurdity 
if it was to be held that in the hierarchical 
scheme of the Courts, from the Magistrates’ 
Courts to the Supreme Court, that only 
the Court of Appeal would have no say in 
the interpretation and application of the 
Constitution on matters to do with the Bill 
of Rights and yet the Supreme Court was 
expected, indeed enjoined to hear appeals 
from the Court of Appeal as of right.

Application dismissed. No orders as to costs. 

P O Kiage, JA 

34. The Constitution of Kenya, 2010 moved 
human rights and fundamental freedoms 
from the shadowy, peripheral fringes of 
questionable utility to the very centre and 
core of state obligation and national life. The 
Bill of Rights was not just an essential value 
constitutionally recognised as a national 
aspiration alongside equality, freedom, 
democracy, social justice and the rule of law.

35. It was also one of the national values and 
principles of governance upon which the 
Republic was declared to be founded by 
article 4 of the Constitution. It alongside 
the others in article 10(2) was binding on all 
state	organs,	state	officers,	public	officers	and	
all persons whenever any of them applied 
or interpreted the Constitution; enacted, 
applied or interpreted any law; or made or 
implemented public policy decisions. Its 
pride of place in the new Kenya was beyond 
disputation given its express justiciability 
aided and strengthened in no small measure 
by the removal of historical strictures 
including locus standi.

36. Other than curtailing the justiciability of the 
Bill of Rights claims at the High Court, the 
Constitutional-statutory framework prior to 
2010 contained a further handicap, namely 
their appellability to the Court of Appeal. 
The former Constitution at section 176(1) 
provided that the predecessor to the Court 
of Appeal – the Court of Appeal of Eastern 
Africa, was to have such jurisdiction in 
relation to appeals from the Supreme Court 
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(as the High Court was then called) as could 
have been conferred by law. Excluded from 
such jurisdiction by dint of section 176(3) 
were any question as to the interpretation 
of the Constitution and any question as to 
the contravention of any of the provisions 
of	 sections	 14	 to	 27	 [the	 Bill	 of	 Rights	
provisions]	of	the	Constitution.

37. That section 176(3) of the former Constitution 
was repealed by the Constitution of Kenya 
(Amendment) Act, 1965. That repeal meant 
that it was then open to Parliament, by virtue 
of section 176(1) to confer jurisdiction on the 
former Court of Appeal for Eastern Africa in 
regard to interpretation of the Constitution 
and enforcement of fundamental rights and 
freedoms. It did not do so.

38. The effect of that repeal was that from being 
appellable as of right (that had been provided 
by section 180 of the former Constitution), 
final	 decrees	 in	 those	 constitutional	 areas	
could only be repealed to the Court of Appeal 
if Parliament by enactment, conferred such 
right. It did not do so and that was to remain 
the case until 1992 when section 84(7) of the 
Constitution was introduced by providing 
for Bill of Rights appeals to the Court of 
Appeal as of right.

39. When Parliament established the Court of 
Appeal for Kenya in 1977 by substituting 
section 64 of the former Constitution, 
it conferred jurisdiction on it, not in the 
Constitution itself but outside of it, in a 
statute, namely the Appellate Jurisdiction 
Act, 1977 at section 3(1). The earlier section 
180 repealed by the 1965 Act, was never 
restored to the Constitution. Section 3(1) of 
the	 Appellate	 Jurisdiction	 Act	 reflected	 the	
notion that appeals to the Court of Appeal 
had to be conferred by statute.

40. There were two forms of conferment of 
appellate	 jurisdiction.	 The	 first	 form	 was	
exemplified	by	the	English	Court	of	Appeal	
established by the Supreme Court of 
Judicature Act, 1873. The same form was 
adopted by India where the Supreme Court’s 
appellate jurisdiction followed that of the 
Court of Appeal of England.

41. A complete and careful reading of Anarita 
Karimi Njeru’s case revealed a very thoughtful 
approach by the Court which took the trouble 

to not only trace the legislative position of 
various jurisdictions but also placed them in 
proper historical context. It had to be noted 
that when dealing with the second form of 
jurisdictional conferment which obtained in 
various countries including Kenya, the issue 
under discussion was, always, the statutes 
establishing the respective Courts of Appeal 
which all left jurisdictional conferment 
to yet other Acts of Parliament such as the 
Appellate Jurisdiction Act.

42. In none of the jurisdictions which adopted 
the second form of conferment was the 
jurisdiction of the Appellate Court conferred 
by the Countries’ constitutions. Statute and 
most	 definitely	 the	 Constitutions	 of	 those	
countries did not confer jurisdiction. That 
occurred	only	in	the	first	form	of	conferment,	
which present in England and India, with 
the latter hoisting it to a constitutional level. 
England of course does not have a written 
constitution, which ought to inform any 
engagement with decisions which pointed 
to the need for statutory conferment of 
the right of appeal with no mention of the 
Constitution.

43. A failure to appreciate that salient difference 
in the mode of conferment was productive of 
much of the confusion and disputation that 
surrounded the instant issue. What could 
be discerned from a majority of judicial 
pronouncements that had been quoted and 
applied the, “there was no right of appeal 
without express statutory conferment” 
mantra was that they had paid scant attention 
to the context and had thereby fallen into the 
trap of quoting extracts of judgments out of 
context.

44. The jurisdiction of the Court of Appeal 
under the Constitution of Kenya, 2010 
flowed	from	the	Constitution	itself	and	that	
jurisdiction had in fact been expanded and 
not constricted. The Constitution of Kenya, 
2010 provided a general right of appeal, 
so that previous decisions such as Anarita 
Karimi Njeru case had to be understood in, 
and	confined	to,	the	context	of	the	legislative	
framework of the time of their decision

45. Both the jurisdiction and the right of 
appeal from the High Court to the Court of 
Appeal	 were	 founded,	 in	 the	 first	 instance	
in the Constitution of Kenya, 2010. The 
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jurisdiction invested on the Court of Appeal 
was	not	qualified	by	words	 such	as,	 “where	
the appeal arose”. It provided both the right 
of approach from the High Court and the 
power to hear those who had so approached. 
The Constitutional right to appeal could only 
be denied, limited or restricted by express 
statutory	 provision	 properly	 justified	 as	
required by the Constitution itself.

46. The wording of article 164(3) of the 
Constitution admitted to no other 
interpretation. It would have been inimical 
to the general tenor of the Constitution and 
the centrality of the Bill of Rights were the 
instant court or any other to pronounce itself 
that in matters to do with the interpretation 
or application of the Constitution and the 
enforcement of fundamental rights and 
freedoms, that the Court of Appeal had no 
role to play. There was neither rhyme nor 
reason; neither doctrine nor policy that 
could justify such a conclusion.

Application dismissed. No orders as to costs. 

Per J Mohammed, JA 

47. The Constitution of Kenya, 2010 was a 
progressive constitution at whose heart 
was the Bill of Rights. The intention of the 
drafters of the 2010 Constitution was to 
place the issue of the recognition, promotion 
and protection of human rights at center 
stage.

48. A holistic and purposive reading of the 
intention of the drafters of the Constitution 
was that it was intended that the Constitution 
was to grant a party before it the right to 
have a case touching on the fundamental 
rights and freedoms concluded to its logical 
end, which would invariably include a right 
of appeal if desired. Limiting the right to 
appeal would have been unconstitutional 
as it would have denied a party the right 
which was part of the right to a fair hearing 
conferred by article 50.

49. Under the repealed Constitution, the High 
Court on occasion sat as the Constitutional 
Court, and despite there being a Court 
of Appeal, its decisions sitting as a 
constitutional	 court	 were	 final.	 However,	
during the Constitutional Review process, 

Kenyans expressed displeasure with the 
situation in the repealed Constitution where 
there was no provision for appeal on matters 
when presented to the High Court. It was 
seen as a denial of the right of appeal of the 
aggrieved party. Consequently, in the 2010 
Constitution, a decision of the High Court 
on a constitutional matter could be appealed 
to the Court of Appeal.

50. The Constitution had to be read to give 
effect to articles 19, 20 (application of the 
Bill of Rights), 25 (right to fair trial) and 48 
(access to justice, in the instant case appellate 
justice). In doing so, a party had a right to 
appeal to the Court of Appeal involving 
alleged violations of fundamental rights and 
freedoms. The Constitution contemplated a 
right of appeal as of right in matters touching 
on fundamental rights and freedoms. The 
right of appeal to the Court of Appeal on 
matters touching on fundamental rights and 
freedoms did not derive from any particular 
statute but from the Constitution itself.

51. Section 3(1) of the Appellate Jurisdiction 
Act provided that the Court of Appeal 
had jurisdiction to hear and determine 
appeals in which an appeal lay under law. 
The Constitution is the supreme law of 
the Republic and granted a right of appeal. 
Accordingly, an intended appellant had 
a right of appeal to the Court of Appeal 
which right was conferred by the Appellate 
Jurisdiction Act in conformity with the 
Constitution.

52. Article 163(4) (a) of the Constitution provided 
that appeals lay from the Court of Appeal to 
the Supreme Court as of right in any case 
involving the interpretation or application of 
the Constitution. In the absence of the right 
of appeal from the High Court to the Court of 
Appeal on cases involving the interpretation 
or application of the Constitution, article 
163(4) would have been rendered inoperative 
in view of the fact that article 163(3) granted 
the Supreme Court appellate jurisdiction to 
hear and determine appeals from the Court 
of Appeal.

53. The Constitution therefore contemplated 
that there was a right of appeal on matters 
touching on fundamental rights and 
freedoms	to	the	Court	of	Appeal	and	finally	
to the apex court, the Supreme Court. To 



64

Cases

Issue 32, Jan - March  2016

interpret otherwise would have rendered 
article	 163(4)	 superfluous	 and	 would	 have	
defeated the right to a fair hearing which 
could not be limited.

54. The Constitution of Kenya (Protection of 
Rights and Fundamental Freedoms) Practice 
and procedure Rules 2013, (the Mutunga 
Rules) were drafted in compliance with the 
constitutional requirement. Rule 32 provided 
that, an appeal or second appeal could not 
operate as a stay of execution or proceedings 
under a decree or order appealed. The 
Mutunga Rules though subsidiary legislation 
envisioned a scenario where an aggrieved 
person had a right to appeal and made 
provision for it.

55. Kenya is a signatory to many international 
human rights instruments that promoted and 
protected fundamental rights and freedoms 
including the African Charter on Human 
and Peoples Rights. Articles 1 and 7 thereof 
provided for a right of appeal in the African 
Charter in matters involving fundamental 
rights and freedoms.

Application dismissed. No orders as to costs.

Per Otieno-Odek, JA

56. Article 22(1) of the Constitution provided 
that every person had the right to institute 
court proceedings claiming that a right or 
fundamental freedom in the Bill of Rights 
had been denied, violated, infringed or was 
threatened. The exercise of that right could 
only be limited as provided for under article 
24 of the Constitution which expressly stated 
that a right or a fundamental freedom in the 
Bill of Rights could not be limited except 
by law. Article 24(2)(b) stipulated that a 
legislation limiting a right or a fundamental 
freedom could not be construed as limiting 
the right or fundamental freedom unless the 
provision	 was	 clear	 and	 specific	 about	 the	
right or freedom to be limited and the nature 
and extent of the limitation and could not 
limit the right or fundamental freedom so 
far as to derogate from its core or essential 
content.

57. Section 19(a) of the Supreme Court Act 
echoed article 163(4)(a) of the Constitution 
that the Supreme Court could hear and 

determine appeals from the Court of 
Appeal only to the extent that a written law 
provided for the bringing of such an appeal 
to the Supreme Court. It was manifest from 
article 163(4)(a) of the Constitution that the 
Supreme Court had appellate jurisdiction to 
hear appeals only if a written law provided 
for such an appeal. In that regard, an appeal 
as of right was an appeal that did not require 
permission of the trial court or appellate 
court as a prerequisite to taking the appeal. 
Conversely, the right of appeal was a right 
to appeal conferred by the Constitution or 
statute.

58. The application of article 163(4)(a) of the 
Constitution as read with sections 3(b) and (d) 
of the Supreme Court Act aptly showed that 
questions of interpretation and application 
of the Constitution and issues related to 
transition from the former to the present 
constitutional dispensation were appealable 
as of right to the Supreme Court.

59. Guided by the dicta that the chain of courts 
in the Constitutional set up running up to 
the Court of Appeal had the competence to 
interpret the Constitution and that an appeal 
to the Supreme Court had to originate from a 
Court of Appeal case, therefore except where 
the Supreme Court had original, advisory 
or direct appeals with leave under section 
17 of the Supreme Court Act or appellate 
jurisdiction under article 168(8) of the 
Constitution or any other law; a condition 
precedent to the Supreme Court’s exercise 
of its appellate jurisdiction was existence of 
a judgment, order or ruling by the Court of 
Appeal.

60. The Supreme Court’s appellate jurisdiction 
under	article	163(4)	 (a)	was	unqualified	and	
unrestricted. The applicant submitted that in 
the absence of a right of appeal to the Court 
of Appeal in relation to the Bill of Rights, it 
followed that likewise the Supreme Court 
had no jurisdiction to hear and entertain 
appeals on the Bill of Rights.

61. Kenya’s legal system did not recognize 
somersaulting or overlapping or sidestepping 
the hierarchy of the court system. In the 
superior court structure, litigation had to 
commence at the High Court with an appeal 
to the Court of Appeal and then to the 
Supreme Court each within their jurisdiction. 
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Unless expressly provided for in the 2010 
Constitution, access to superior courts in 
Kenya is linear, vertical and hierarchical; 
there is no side stepping, overlapping and 
by-passing or a circumvention approach of 
access to any of the superior courts. Access to 
justice had to follow the vertical hierarchical 
structure of the judicial system which was 
an obligatory and peremptory procedure in 
litigation.

62. Accepting the applicant’s submission that 
a	 judgment	of	 the	High	Court	was	final	on	
matters relating to the Bill of Rights would 
have been tantamount to judicial limitation 
and or amendment to article 163(4)(a) of 
the Constitution which conferred appellate 
jurisdiction, “as of right” to the Supreme 
Court in interpretation and application of the 
Constitution. All constitutional articles were 
justiciable and amenable to interpretation by 
the Court of Appeal and the Supreme Court 
for	 a	 specific	 determination	 whether	 an	
article(s) had been correctly interpreted and 
applied by the High Court in accordance with 
the Constitution. There was no any express 
constitutional provision excluding some 
constitutional articles from justiciability and 
interpretation before the Court of Appeal 
and the Supreme Court.

63. Rule 32 of the Mutunga Rules envisaged 
a right of appeal on matters relating to the 
protection and enforcement of rights and 
fundamental freedoms. That rule did not 
state that leave to appeal was required. All 
rules in the Mutunga Rules took effect on 
the same day and there was no provision 
in the Rules suspending the application 
and implementation of Rule 32 allegedly 
until such time as a right of appeal could be 
conferred.

64. To interpret articles 165(3) (b) and 164(3) 
of the Constitution in order to strip the 
Court of Appeal the right to hear appeals 
and determine if the High Court correctly 
interpreted and applied any article in the 
Bill of Rights could not be to promote and 
fulfill	 the	 rights	 and	 fundamental	 freedoms	
as required by article 21 of the Constitution. 
It would have meant that the Court of Appeal 
had no role to play in protecting the rights 
and fundamental freedoms of Kenyans. 
The rights and fundamental freedoms of an 

individual was the quintessence of human 
rights, dignity, liberty, livelihood and life.

65. The Constitution of Kenya, 2010 did not 
establish a ceremonial Court of Appeal in so 
far as the enforcement of the Bill of Rights 
was concerned. By conferring appeal as 
of right to the Supreme Court on matters 
of interpretation and application of the 
Constitution, the 2010 Constitution ipso 
jure conferred as of right to the Court of 
Appeal on matters relating to interpretation 
and application of the Constitution.

66. In reading the Constitution holistically, 
whereas article 165(3) (b) vested upon the 
High Court original jurisdiction to determine 
the question whether a right or fundamental 
freedom in the Bill of Rights had been 
denied, violated, infringed or threatened; 
taken into context, article 165(3)(b) did not 
restrict or oust jurisdiction of the Court of 
Appeal to hear appeals on interpretation and 
application of the articles on enforcement of 
the Bill of Rights or violation of fundamental 
rights and freedoms of the individual.

67. Contextually, as article 165(3) did not 
expressly oust the appellate jurisdiction 
of the Court of Appeal in relation to the 
Bill of Rights and because article 163(4)
(a) expressly conferred appeal as of right to 
the Supreme Court, and since Rule 32(1) of 
the Mutunga’s Rules expressly envisaged an 
appeal and second appeal in matters relating 
to protection of rights and freedoms. The 
express right of appeal to the Supreme Court 
on matters of interpretation and application 
of the Constitution ipso jure denoted appeal 
as of right to the Court of Appeal on matters 
of interpretation and application of the 
Constitution.

68. Subject to articles 24 and 25 of the 
Constitution, all articles in the Bill of Rights 
were justiciable and amenable to appellate 
interpretation without any limitation before 
all the Superior Courts of Kenya.

69. Given the historical context in which the 
1997 constitutional amendment was made 
to introduce section 84(7) in the former 
Constitution, the principle in the case of 
Anarita Karimi Njeru case that there was 
no right of appeal in Bill of Rights litigation 
was dead and buried in 1997. The 1997 
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constitutional amendment overturned, set 
aside or impliedly repealed the principle in 
Anarita Karimi Njeru case as law in Kenya. 
Anarita Karimi Njeru case was decided 
under the old constitutional dispensation 
that was grounded in totalitarian values 
where fundamental rights and freedoms did 
not belong to the individual but were granted 
by the State.

70. Under section 20 of the Interpretation and 
General Provisions Act, unless expressly 
stated, repeal of a law that repealed an earlier 
law did not revive the earlier law. The repeal 
of the former Constitution by the 2010 
Constitution did not revive the principle in 
Anarita Karimi Njeru case to the effect that 
there was no right of appeal in Bill of Rights 
litigation.

71. The repealed Constitution had a clear 
distinction between jurisdiction to interpret 
and apply the Constitution and jurisdiction 
to enforce the Bill of Rights. Both the High 
Court and the Court of Appeal had the 
general jurisdiction to interpret and apply 
the Constitution as part and parcel of the 
day today judicial work. However, under the 
repealed Constitution, as regards the Bill of 
Rights, a separate and distinct procedural 
and substantive jurisdiction was vested upon 
the	High	Court	whose	decision	was	final	with	
no right of appeal to the Court of Appeal. 
Case	 law	 from	 the	 old	 legal	 order	 affirmed	
the distinction with the dicta that the Court 
of Appeal had no appellate jurisdiction on 
matters relating to enforcement of the Bill of 
Rights.

72. The spirit of the 2010 Constitution did not 
support the notion that courts in Kenya had 
to restrict and limit rights and fundamental 
freedoms by curtailing the appellate process. 
Any limitation of rights and fundamental 
freedoms had to meet the criteria in article 
24 of the Constitution. The Bill of Rights 
could not be interpreted as bi-directional 
giving rights and fundamental freedoms with 
one hand and taking away with the other. 
The Bill of Rights was linear, unidirectional 
and there were a few express articles in the 
Constitution that permitted limitation of 
enforcement of rights and fundamental 
freedoms.

73. The Constitution of Kenya, 2010 maintained 

the distinction between jurisdiction to 
interpret and apply the Constitution and 
jurisdiction to enforce the Bill of Rights. It 
maintained the distinction because article 
23(1)	as	read	with	article	165(3)(b)	specifically	
provided for the High Court as the Court of 
original jurisdiction to deal with redress, 
violation or infringement of the Bill of Rights. 
In addition, special procedure grounded on 
article 22(3) of the Constitution had been 
provided for under the Mutunga Rules for 
the enforcement of the Bill of Rights.

74. Section 9(5) of the Fair Administrative 
Action Act was the express statutory 
provision that granted and conferred a 
right of appeal to the Court of Appeal in 
relation to the enforcement of the Bill of 
Rights. By referring a person aggrieved by 
an administrative action to the Court with 
original jurisdiction to enforce the Bill of 
Rights, the Fair Administrative Action Act 
was applicable to rights and fundamental 
freedoms.

75. Section 9(1) of the Fair Administrative 
Actions Act required that a person who was 
aggrieved by an administrative action could 
apply to the High Court which was the Court 
with original jurisdiction under article 
23(1) of the Constitution following the 
procedure provided for in article 22(3) of the 
Constitution as implemented by the Mutunga 
Rules. Section 9(1) of the Fair Administrative 
Actions Act was in tandem and consonance 
with articles 22(3); 23(1) and articles 165(3) 
(b) of the Constitution that vested upon the 
High Court original jurisdiction to redress 
violation and infringement of the Bill of 
Rights.

76. Under the Mutunga Rules, an aggrieved 
person	could	file	a	petition	before	the	High	
Court and a judgment could be delivered. 
It was not in dispute that the respondent 
in	 the	 instant	case	filed	 the	 instant	petition	
before the trial court pursuant to the 
Mutunga Rules. The Petition in paragraph 
13 thereof explicitly stated inter alia that 
it was grounded on article 47(1) and (2) of 
the 2010 Constitution as well as articles 10, 
19(2), 20(1), (2) and (3); inter alia.

77. The jurisdiction of the High Court to 
review administrative actions that included 
enforcement articles in the Bill of Rights was 
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anchored in the Constitution. The review 
provisions and the right to appeal in section 
9(5) of the Fair Administrative Action Act 
had its underpinning in article 47(3)(a) of 
the Constitution that inter alia provided that 
Parliament could enact legislation to provide 
for administrative action by a court.

78. There was an express provision in section 9(5) 
of the Fair Administrative Action Act which 
had a constitutional underpinning in article 
47(3)(a) of the Constitution that conferred 
a right of appeal to the Court of Appeal on 
matters relating to the enforcement of the Bill 
of Rights. Section 9(5) conferred the right of 
appeal to the Court of Appeal from decisions 
of the High Court sitting as a judicial review 
court procedurally empowered vide section 
9 of the Act and conferred original Bill of 
Rights enforcement jurisdiction pursuant 
to articles 22(3); 23(1) and 165(3)(b) of the 
Constitution.

79. With appellate jurisdiction of the Court of 
Appeal expressly conferred vide section 
9(5) of the Fair Administrative Action Act, 
there was internal coherence, certainty and 
predictability in the decisions made by the 
Court of Appeal in post 2010 Constitution 

as regards the requirement for an express 
constitutional or statutory right of appeal. 
It was for that reason that the post 2010 
decisions of the Court of Appeal cited by the 
applicant remained good law.

80. Section 9(5) of the Fair Administrative 
Action Act was the ladder, the missing rung, 
the stepping stone to the Court of Appeal and 
ultimately the Supreme Court in relation to 
the enforcement of the Bill of Rights.

81. The Anarita Karimi Njeru case law principle 
that a person who alleged violation of his/ 
her constitutional right and fundamental 
freedom	 had	 to	 specifically	 plead	 and	 cite	
the article violated had been subsumed 
and	 codified	 in	 the	Mutunga	Rules	 as	Rule	
10(c). It followed that the requirement for 
pleading	a	specific	article	had	been	violated	
was also grounded in the Mutunga Rules 
and the requirement was not premised on 
the Anarita Karimi Njeru case. Enforcement 
of the Bill of Rights in Kenya was a subject 
of Fair Administrative Action Act. Based on 
that, there was an express statutory right of 
appeal to the Court of Appeal on matters 
relating to the Bill of Rights

Application dismissed. No Orders as to costs. 

Embu	County	Governor	reinstated	after	a	flawed	impeachment	process 
Martin Nyaga Wambora v County Assembly of Embu & 6 others 

Civil Appeal No 194 of 2015 
Court of Appeal at Nairobi 

H M Okwengu, G B M Kariuki & J Mohammed, JJ A 
December 11, 2015 

Reported by Beryl A Ikamari 

published. However, on April 16, 2014, pursuant 
to an application made by the Appellant, the High 
Court ruled that the impeachment proceedings 
were null and void and the Appellant was reinstated. 
On the same day that the ruling was made, the 
County Assembly of Embu began new impeachment 
proceedings which led to the passing of a motion 
for the removal of the Governor on April 29, 
2014. Consequently, a motion for the Governor’s 
impeachment was forwarded to the Senate for 
the second time. A Special Committee, whose 
membership included persons who had investigated 
the same allegations that had earlier led to the 
Governor’s impeachment, was formed to conduct a 
second round of investigations. On May 13, 2014, 
the Senate passed a resolution for the removal of the 

Brief facts: 

The Embu County Assembly passed a motion 
on January 29, 2014 for the removal of the Embu 
County	 Governor	 from	 office.	 The	 Governor’s	
impeachment was based on allegations of gross 
violations	 of	 the	Constitution	 and	 abuse	 of	 office.	
The allegations arose from a procurement process, 
for the supply of maize and for a facelift at Embu 
County Stadium, in which dissatisfaction had been 
expressed.

The motion was then presented to the Speaker of the 
Senate and the Senate deliberated on it. The Senate 
voted unanimously for the removal of the Governor 
and a Gazette Notice No. 1052 of February 17, 
2014,	 reflecting	 the	 Senate’s	 resolution,	 was	
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Governor of Embu County.

The Appellant went to the High Court seeking 
reinstatement	 into	 office.	 The	 basis	 of	 the	 High	
Court Petition included an alleged failure by the 
County Assembly to ensure and facilitate public 
participation in the impeachment proceedings 
and bias on the part of the Special Committee at 
the Senate whose members had already made a 
prior determination on the facts that they were to 
investigate. The High Court made a judgment to 
the effect that due process had been followed in 
impeaching the Governor.

According to the High Court, public participation 
had been achieved through the participation of 
the elected representatives, the Members of the 
County Assembly, in the impeachment process. 
The High Court also found that there was no bias 
in the investigations done by the Special Committee 
despite the fact that the same Committee had made 
a prior decision based on the same facts.

The Appellant lodged an appeal at the Court of 
Appeal. The appeal was based on grounds that the 
High Court had not exercised its full jurisdiction in 
relation to the impeachment process in that it had not 
inquired into whether the allegations made against 
the Governor had been proved as per threshold 
required under article 181 of the Constitution. 
Particularly, the Appellant elaborated that the 
exercise of jurisdiction required the High Court to 
assess whether the allegations made were linked to 
the Governor’s conduct and were attributable to the 
Governor. Other grounds included failure to ensure 
public participation in the impeachment process 
and lack of a fair hearing and bias at the Senate.

On the question of jurisdiction, the Appellant cited 
the High Court’s failure to follow the precedent 
set in Nyeri Civil Appeal No. 21 of 2014, Martin 
Wambora & 3 others v Speaker of the Senate & 6 others, 
( herein referred to as Nyeri Civil Appeal No. 21 of 
2014.) It was particularly contended that pursuant 
to that precedent it was necessary, under article 181 
of the Constitution, for the High Court to determine 
whether the gross violations of the Constitution 
were proved and whether there was a nexus between 
those allegations and the Appellant as a Governor 
and	that	the	link	warranted	his	removal	from	office.

Issues: 

i. The extent of the jurisdiction of the High 
Court in determining matters touching on 
the impeachment of a County Governor.

ii. Whether there had been a failure to meet 

public participation requirements in the 
impeachment process.

iii. Whether the investigations done by Special 
Committee of the Senate in the impeachment 
process were tainted by an appearance of 
bias as the same Committee had previously 
investigated the same allegations and reached 
at	a	finding.

Constitutional Law-national values and principles 
of governance-public participation-extent of public 
participation requirements in County Assembly 
proceedings for the removal of a County Governor-
Constitution of Kenya 2010, article 196(1)(b); County 
Governments Act, section 91. 

Constitutional Law-fair trial and fair administrative 
action- bias -appearance of bias-test to be applied in 
assessing whether proceedings were tainted with bias-
whether an appearance of bias existed when a Committee 
which had investigated facts and made conclusions on 
those facts was asked to investigate those same facts and 
draw conclusions.

Jurisdiction-jurisdiction of the High Court-extent of the 
High Court’s jurisdiction in impeachment proceedings 
related to a County Governor-jurisdiction to review the 
lawfulness of an impeachment process-whether the High 
Court’s jurisdiction included an assessment as to whether 
the allegations made against the Governor had been proved 
to the required standard and whether those allegations 
were linked to the Governor’s conduct-Constitution of 
Kenya 2010, articles 153(7) & 181; County Governments 
Act, section 33. 

Constitution of Kenya 2010, article 181; 

181. (1) A county governor may be removed 
from office on any of the following grounds–– 
(a) gross violation of this Constitution or any other law;

(b) where there are serious reasons for believing that the 
county governor has committed a crime under national or 
international law;

(c) abuse of office or gross misconduct; or

(d) physical or mental incapacity to perform the functions 
of office of county governor.

(2) Parliament shall enact legislation providing for the 
procedure of removal of a county governor on any of the 
grounds mentioned in clause (1).

County Governments Act, section 91; 

91. The county government shall facilitate the 
establishment of structures for citizen participation 
including—

(a)information communication technology based 
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platforms;

(b)town hall meetings;

(c)budget preparation and validation fora;

(d)notice boards: announcing jobs, appointments, 
procurement, awards and other important announcements 
of public interest;

(e)development project sites;

(f)avenues for the participation of peoples’ representatives 
including but not limited to members of the National 
Assembly and Senate; 

(g) establishment of citizen fora at county and decentralized 
units.

Held: 

1. The principle of stare decisis was a common 
law principle recognized in article 163(7) 
of the Constitution. Under the principle, 
prior decisions of the Court provided a rule 
or authority for determining similar cases 
or similar questions of law. The principle 
served the need for stability, predictability, 
consistency, reliability, integrity, coherence 
and	flexibility	in	Court	decisions.

2. Ordinarily, a Court would be bound to 
follow the decision of a Court which was 
hierarchically superior. It would also not 
depart from its own prior decisions unless 
the decision was made per incuriam or there 
were other compelling reasons to depart 
from the precedent.

3. The decision in Nyeri Civil Appeal No. 
21 of 2014 provided an exposition on the 
application of article 181 of the Constitution 
and section 33 of the County Governments 
Act to the removal of a County Governor. 
The	removal	of	a	Governor	from	office	was	
within the mandate of the County Assembly 
and the Senate. The Court’s role was to 
confirm	 that	 the	 impeachment	 process	
complied with the Constitution and statute.

4. The High Court failed to discharge its 
mandate which required it to go beyond 
review and to determine whether the charges 
made against the Governor met the threshold 
set in article 181 of the Constitution. The 
High Court stated that it was unable to assess 
questions concerning the allegations and 
their nexus to the Governor as evidence on 
those questions was not tendered. 

5. The Appellant was charged with gross 

violations of the Constitution and he 
faced impeachment proceedings. Those 
charges were serious and it was necessary 
to establish a nexus between them and 
the Governor. It was necessary to link the 
conduct of the tender committee and that of 
the Governor. Particularly, it was necessary 
to show complicity or collusion on the part 
of the Governor in the illegal procurement 
of goods and services.

6. The fact that the Governor was accountable 
for the management and use of county 
resources under section 30(3) of the County 
Governments Act did not establish the 
required nexus. A nexus had to be established 
between the alleged gross violation and the 
conduct of the Governor.

7. Under article 196(1)(b) of the Constitution, a 
County Assembly was obligated to facilitate 
public participation and involvement in 
legislative and other business of the County 
Assembly and its committees. Further, section 
91 of the County Governments Act required 
a County Government to establish particular 
structures for information, communication 
technology based platforms, town hall 
meetings, notice boards for announcements 
of matters for public interest, avenues for 
the participation of people’s representatives 
and establishment of citizens fora at county 
and decentralized units. The Respondents 
had failed to demonstrate the availability 
or use of such structures with respect to the 
impeachment process.

8. The timelines provided for an impeachment 
process in the Embu County Standing 
Orders did not allow for effective public 
participation. According to the Standing 
Order No 61, a proposed motion for 
impeachment, with grounds of gross 
violations of the Constitution or other law 
furnished, was to be delivered to the Clerk of 
the County Assembly. The Clerk would then 
submit the motion to the County Assembly 
Speaker for approval. After the approval, the 
proposer of the motion was to give 7 days 
notice calling for the impeachment. At the 
expiry of those 7 days the motion was to be 
placed in the Order paper and disposed off 
within 3 days.

9. The fact that County Assembly proceedings 
were public provided an opportunity for 
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interested members of the public to go and 
witness the proceedings but it was not an 
opportunity for the public to participate in 
the proceedings. Public participation was 
not achieved merely because the proceedings 
were open to the public.

10. The County Assembly was required to 
facilitate public participation. Accordingly, 
the County Assembly of Embu was required 
to demonstrate that it had taken steps to 
ensure public participation and the High 
Court was required to determine whether 
those steps were adequate in ensuring public 
participation in the impeachment process.

11. The Embu County Standing Order No. 
61	 did	 not	 provide	 sufficient	 timelines	
for public participation and there was no 
evidence tendered to show the dissemination 
of	specific	 information	to	 the	public	on	the	
removal of the Governor. Therefore, the 
people of Embu County were not afforded a 
reasonable opportunity to participate in the 
process of the removal of the Governor.

12. The Embu County Standing Order No. 
61 was inconsistent with the Constitution 
to the extent that it provided timelines 
which did not allow for the facilitation of 
public participation. To that extent, it was 
inconsistent with articles 1, 2(1), 10, 118 (1)
(b), 174, & 196 (1)(b) of the Constitution.

13. The Special Committee that investigated the 
allegations made in favour of the Governor’s 
impeachment was the same one that had 
investigated those allegations in the past 
and had reached at a decision on them. 
At the High Court, it was found that there 
was an apparent likelihood of bias in those 
circumstances but the Court also found 
that the Appellant did not suffer prejudice.  
In	making	 that	finding,	 the	High	Court	did	
not fully observe the rule applicable to an 
appearance of bias.

14. The test that the High Court was obliged to 
apply was not whether there was actual bias 
or prejudice but simply whether there was a 
likelihood of bias. What was to be considered 
was the impression of a reasonable and fair-
minded member of the public with respect 
to the impartiality of the Special Committee 
of the Senate. A reasonable member of the 
public would form the impression that 
there was a likelihood of bias. The issue on 
whether there was actual prejudice suffered 
was irrelevant.

Appeal allowed. (The resolutions of the County Assembly 
of Embu and the Senate, for the impeachment of the 
Governor, were quashed and the Governor was reinstated.)
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Brief facts: 

The matter revolved around the transfer of the roads 
functions from the national government to the 
county governments. At the core of the petition was 
the question of the devolution of the roads functions, 
and the constitutional provisions with regard to the 
management and control of the various roads in 
the country. In addition to that, was the question of 
control of the resources related to the management 
of roads, particularly with respect to the control of 
outdoor advertising.

Issues: 

i. Whether there exist alternative dispute 
resolution mechanisms that require to be 
followed before instituting disputes in Court 
within the framework of Transition to 
Devolved Government Act.

ii. Whether a Departmental Committee of the 
National Assembly has any role to play in the 
transfer of functions to Counties.

iii. Whether the Attorney General can challenge 
the decision of the Senate made under 
section 23(8) of the Transition to Devolved 
Government Act.

iv. Which level of government does the 
constitution vest the disputed road functions?

v. What is the effect of the pending legislation 
on the transfer of roads functions to the 
counties?

Constitutional Law – devolution of power – functions 
of the national government versus devolved governments 
– exclusive and concurrent functions – claim seeking 
transfer of roads functions from national government 
to devolved governments – Constitution of Kenya 2010 
article 186, 189; Transition to Devolved Government Act, 

section 23 and 24 

Devolution Law – transfer of functions to counties 
– process of transfer of functions to counties – parties 
involved in the transfer of functions – whether the 
National Assembly and the Attorney General have a 
role to play in the transfer of functions – Constitution 
of Kenya 2010 article 186, 189; Transition to Devolved 
Government Act, section 23 and 24 

 Held: 

1. The transition from a centralised to a 
devolved system of government had to 
involve consultation between the national 
and county governments. That consultation 
envisaged under the Intergovernmental 
Relations Act between the national and 
county governments took place. Thus, 
consultations necessary with respect to the 
classification	of	roads	among	other	functions	
took place as required by the Constitution 
and relevant legislation. However, the 
Attorney General and the National Assembly 
Departmental Committee on Transport, 
Public	Works	and	Housing	were	dissatisfied	
with the Senate’s decision recommending 
that the roads function had to be transferred 
to the counties and thus failed to gazette the 
transfer of the roads.

2. There was no alternative dispute resolution 
mechanism that the petitioner could have 
followed to determine the questions that 
were at issue in the instant matter; for 
they related to the acts of the clerk to the 
National Assembly, acting at the behest of 
the Departmental Committee on Transport, 
and consequent thereto, the omissions of the 
Attorney General.

3. The Transition to Devolved Government 

Determination of road functions between national and county governments 
 Council of Governors v Attorney General and 4 others 

Petition No 472 of 2014 
High Court of Kenya at Nairobi 

Constitutional and Human Rights Division 
Mumbi Ngugi, J 

December 11, 2015 
Reported by Teddy Musiga 

High Court Cases
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Act	specifically	provided	for	interaction	with	
regard to the transfer of functions between 
the Transition Authority, counties and in 
the event of dissatisfaction with the decision 
of the Transition Authority, appeal to the 
Senate. There was therefore no constitutional 
or statutory role for the National Assembly 
or its departmental committees in the 
devolution of the roads function.

4. The Departmental Committee on Transport 
of the National Assembly, sitting with the 
Ministry of Transport, could not sit to 
determine	the	classification	of	roads,	 in	 the	
absence of representatives of the counties and 
the Transition Authority. More importantly, 
they could not sit to put a halt to a process 
that had been conducted in accordance with 
the provisions of the Transition to Devolved 
Government Act, ending with a decision of 
the Senate as contemplated under section 
23(8) of the Act, while they had no role in 
that process. It thus followed that if the 
Departmental Committee on Transport had 
no role to play with respect to the transfer of 
functions, the AG could not properly act at 
its request not to gazette the transfer of the 
roads function.

5. The Attorney General acting under his 
powers under article 156 of the Constitution 
of Kenya, 2010 had a duty to question any 
act that he considered unconstitutional, 
unreasonable or illogical. However, it was his 
manner of intervening in the matter of the 
gazettement of the transfer of roads function 
to the counties that was a problem.

6. Assuming the decision of the Senate was 
made administratively, and in violation of 
article 47 of the Constitution, the duty of 
the Attorney General would have been to 
question such decision in the appropriate 
forum – the High Court, which had the 
constitutional mandate to supervise bodies 
performing administrative actions, and to 
determine whether anything said to be done 
under the authority of the Constitution or 
any law was in accord with the Constitution 
or	 the	 law.	 In	 that	 case,	 the	 office	 of	 the	
Attorney General overreached itself at 
the instigation of the National Assembly 
Departmental Committee on Transport 
which was also overreaching in failing to 
gazette the transfer of the roads function as 

requested by the Transition Authority.

7. The provisions of the fourth schedule to the 
Constitution of Kenya, 2010 provided that 
the National Government, and therefore its 
agencies such as Kenya National Highways 
Authority (KeNHA), Kenya Urban Roads 
Authority (KURA) and Kenya Rural Roads 
Authority (KeRRA) had a mandate limited by 
the	constitution	to	road	traffic,	construction	
and operation of national trunk roads, and 
the setting of standards for the construction 
and maintenance of other roads by counties. 
That could well imply that, upon the 
implementation of the Constitution and the 
transfer of functions to the counties, there 
could be no role for some of those agencies 
to play, and they could ultimately require 
winding up.

8. There was nothing on the basis of which a 
finding	could	be	made	that	KeNHA	had	the	
constitutional mandate to carry out or control 
outdoor advertising. There was nothing in 
the fourth schedule of the Constitution that 
allowed the exercise of control over outdoor 
advertising by national government entities.

9. Inevitably, since the roads function in the 
counties had been expressly assigned to 
counties by the Constitution, as had the 
functions of control of, inter alia, outdoor 
advertising, bodies such as KeNHA, KURA 
and KeRRA had to be dissolved or wound up 
as the Constitution had rendered the roles 
that they played prior to the promulgation of 
the new Constitution redundant.

10. The	 issue	 of	 classification	 of	 roads	 was	
discussed at various meetings involving the 
Intergovernmental Consultative Forum, and 
there appeared to have been agreement on 
what constituted county roads. It was on that 
basis, following the decision of the Senate that 
allowed the roads function to be transferred 
and thereafter the Transition Authority 
prepared the gazette notice for publication. 
It would not have been the legislation that 
identified	 either	 county	 or	 national	 trunk	
roads. The effect of the legislation would 
be to among other things, formalise the 
identified	 roads,	 or	 the	 criteria	 or	 manner	
of	their	identified.	Thus,	in	light	of	section	7	
of the sixth schedule, the pending legislation 
could	not	be	a	sufficient	reason	for	opposing	
the transfer of functions.
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11. A  proper reading of section 23 of the 
Transition to Devolved Government Act 
resulted in the conclusion that the Senate 
could only deal with the issues that had 
been placed before it on appeal. It was 
therefore overreaching when it made 
recommendations in respect of matters 

that were not before it. It could only make 
recommendations for the transfer of the 
roads function in respect of the 29 counties 
that had appealed to it against the decision of 
Transition Authority.

Petition allowed

Prescribing additional qualifications for vacant positions outside of those provided 
by Statute is illegal 

Joy Brenda Masinde v Law Society of Kenya & another 
High Court at Nakuru 
Petition No 54 of 2015 

M A Odero J 
November 27, 2015 

Reported by Phoebe Ida Ayaya 

Issues: 

i. Whether the petitioners right to fair 
administrative action were violated by the 
1st respondent by not being accorded a fair 
hearing  

ii. Whether it was discriminatory to prescribe 
additional	qualifications	out	of	those	provided	
by statute in a vacant job advertisement.

Constitutional Law – fundamental rights and freedoms 
- Enforcement of fundamental Rights and freedoms- right 
to fair administrative action- limitation of the right to fair 
administrative action- whether the Petitioner was subjected 
to any administrative actions by the 1st Respondent for 
which she was denied a fair hearing –whether she was 
denied access to justice within the meaning of article 47 
- article 47(1) & (2) of the Constitution of Kenya, 2010

Constitutional Law-fundamental rights and freedoms-
right against discriminations- whether the Respondents 
discriminated the Petitioner thus violating their rights 
under the Constitution of Kenya- whether the Respondents 
violated the Constitution on obligations relating to fair 
administrative action- Constitution of Kenya, 2010, 
article 47 

Civil Practice and Procedure – judicial review – 
application for orders of certiorari to quash and prohibit 
the decision and conduct of the Law Society of Kenya 
from imposing additional requirements on a job position 
without a proper legislative framework – duty of the court 
to exercise its discretion judiciously based on the evidence 
of sound legal principles when granting judicial review 
orders – whether in the circumstances the application had 
merit

Brief facts: 

The petition arose from an advertisement placed by 
the 1st Respondent in the Daily Nation Newspaper 
of Thursday August 20th 2015 inviting applications 
for the position of Secretary/CEO of the Law 
Society of Kenya.  The said advertisement indicated 
that in order to be appointed as the Secretary/CEO 
an applicant was required to have the following 
qualifications:-

i. The applicant had to be in possession 
of Bachelor of Laws Degree – and that 
an advanced degree would be an added 
advantage;

ii. The applicant had to be an advocate of the 
High Court of Kenya of not less than ten (10) 
years standing;

iii. The	 applicant	 had	 to	 be	 a	Certified	Public	
Secretary	 (CPS)	with	 at	 least	 five	 (5)	 years	
standing;

iv. The applicant had to have experience and 
knowledge in management.

The Petitioner’s contention was that the requirement 
of	a	CPS	of	five	(5)	years	standing	was	unlawful	as	it	
was	not	a	qualification	for	the	position	of	Secretary/
CEO provided for by section 26(4) of the Law 
Society of Kenya Act.

The Petitioner submitted that the 1st Respondent 
had	no	power	to	prescribe	additional	qualifications	
outside of those provided by statute arguing that 
the additional requirements were discriminatory 
towards herself and others like her who did not hold 
a	CPS	of	five	years	and	it	violated	her	rights	under	
article 27 of the Constitution. 
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 a.  any distinction, exclusion or preference made 
on the basis of race, colour, sex, religion, political 
opinion, national extraction or social origin, which 
has  the effect of nullifying or impairing equality of 
opportunity or treatment in employment or occupation; 
 b.  such other distinction exclusion or preference which 
has the effect of nullifying or impairing equality of 
opportunity or treatment in employment or occupation 
as may be determined by the member concerned after 
consultation with representative employers’ and workers’ 
organizations where such exist, and with other appropriate 
bodies –

 2.  Any distinction, exclusion or preference in respect of a 
particular job based on the inherent requirements thereof 
shall not be deemed to be discrimination

Held:

1. The Petitioner was never at any time 
subjected to any administrative actions by 
the 1st Respondent for which she was denied 
a fair hearing neither was she denied access 
to justice within the meaning of article 47 
of the Constitution. Those two claims failed 
to meet the threshold of a constitutional 
petition. The Petitioner failed to demonstrate 
the manner in which those particular rights 
were infringed by the actions of the 1st 
Respondent.

2. By adding the extra requirement for 
appointment as Secretary/CEO the 1st 
Respondent unlawfully excluded persons 
who	were	otherwise	qualified	from	applying	
for the petition.

3. Discrimination meant affording different 
treatment to different persons attributable 
wholly or mainly to their descriptions by race, 
tribe, place of origin or residence or other 
local conviction, political opinions, colour, 
creed, or sex, whereby persons of one such 
description were subjected to disabilities 
or restrictions to which persons of another 
such description are not made subject or 
are accorded privileges or advantages which 
are not accorded to persons of another 
such description. Discrimination also 
meant unfair treatment or denial of normal 
privileges to persons because of their race, 
age, sex, a failure to treat all persons equally 
where no reasonable distinction could be 
found between those favored and those not 
favored.

4. Discrimination could be said to have 

Administrative Law -Judicial Review-certiorari-
application for orders of certiorari to compel the 1st 
Respondent to comply with the recommendations of 
Statute - whether the application had merit 

Administrative Law-testing the legality of a statutory 
office in its exercise of statutory mandate- Whether the 1st 
Respondent acted unlawfully with respect to the additional 
requirements of the position of secretary/CEO –powers 
and limitations of the 1st respondent as a statutory body

Words and Phrases – definition - eligible - fit and proper 
to be selected or to receive a benefit; legally qualified for 
an office, privilege or status -Blacks Law Dictionary 9th 
Edn 

Statutes 
Law Society of Kenya Act

Section 17 

The Council’ which is the governing body of the 1st 
respondent as per section 17(1) of the Act.  It is this 
Council which is vested with the powers under Section 
26(2) to appoint the Secretary.  Section 26(2) provides:-

“The secretary shall be appointed by the Council through 
a transparent and competitive recruitment process.

Section 26(4) of the Law Society of Kenya Act 
provides:-

 (4)  A person shall be eligible for appointment as the 
secretary to the society if that person –

a. is an advocate of the High Court of Kenya with at 
least ten years experience, and

b.  meets the requirements of Chapter Six of the 
Constitution.

Constitution of Kenya, 2010

Article 27(4) and (5) 

 (4)  The state shall not discriminate directly or indirectly 
against any person on any ground including race, sex, 
pregnancy, marital status, health status, ethic or social 
origin, colour, age, disability, religion, conscience belief, 
culture, dress, language or birth.

 (5)  A person shall not discriminate directly or indirectly 
against another person on any of the grounds specified or 
contemplated in clause (4).

International Labour Organisation 
Discrimination (Employment and Occupation) 
Convention, 1958 (No.111

 Discrimination is defined in the as follows:-

For the purpose of this convention the term discrimination 
includes –
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occurred where a person was treated 
differently from other persons who were in 
similar positions on the basis of one of the 
prohibited grounds like race, sex creed etc 
or due to unfair practice and without any 
objective	and	reasonable	justification.

5. In the instant case the distinction was 
predicated	 upon	 academic	 qualification.	
The 1st Respondent argued that in order to 
properly discharge the functions of Secretary, 
it was essential that the appointee be a CPS 
of	 five	 years	 standing.	 In	 other	 words	 the	
1st Respondent being the employer and 
cognizant of the job description felt that the 
ideal candidate ought to be a holder of CPS 
of	five	years	standing.	This	was	a	distinction	
that was based on job preference and/or 
performance. It was not unreasonable for the 
1st	Respondent	to	declare	what	qualifications	
they believed an ideal candidate should hold. 

6. The impugned advertisement indicated that 
whilst a Bachelor of Laws Degree remained 
the minimum requirement an advanced 
degree would be an added advantage. A 
statement of preference with regard to the 
qualification	 the	 ideal	 candidate	 should	
possess was unfair or illegitimate. The 
job market currently was cutthroat.  Only 
the	 best	 or	 best	 qualified	 would	 succeed.		
That was the reality of competition in a 
capitalistic society.  The mere expression 
of	 the	 preferred	 qualifications	 for	 the	 ideal	
candidate did not amount to discrimination 
under article 27 of the Constitution as it was 
not premised on any of the grounds stated on 
or contemplated by article 27(4) nor could 
the stated preference be said to amount to an 
illegitimate consideration.

7. The substance of the Petitioner’s claim was 
that the 1st Respondent did not have powers 
under the Law Society of Kenya Act to impose 
the requirement of CPS, 5 years standing, on 
the applicants. The Petitioner was therefore 
invoking the court’s supervisory jurisdiction 
over any person or body performing a 
public function. The 1st Respondent being 
a statutory body established under article 
3 of the Law Society of Kenya Act was 
subject to the judicial review jurisdiction 
of the High Court. The scope of Judicial 
Review  concerned only the decision-making 
process and  the court was not required to 

enquire into the merits of that decision.

8. In order to succeed in an application for 
judicial review, the applicant had to show 
that the decision or act complained of was 
tainted with illegality, irrationality and 
procedural impropriety. Illegality was when 
the decision-making authority committed 
an error of law in the process of taking or 
making the act, the subject of the complaint.  
Acting without jurisdiction or ultra vires, 
or contrary to the provisions of a law or its 
principles were instances of illegality.

9. Irrationality was when there was such gross 
unreasonableness in the decision taken 
or act done, that no reasonable authority, 
addressing itself to the facts and the law 
before it, would have made such a decision. 
Such	 a	 decision	 was	 usually	 in	 defiance	
of logic and acceptable moral standards. 
Procedural Impropriety was when there 
was a failure to act fairly on the part of the 
decision-making authority in the process 
of taking a decision.  The unfairness was 
non-observance of the Rules of Natural 
Justice or acted with procedural fairness 
towards one to be affected by the decision. 
It also involved failure to adhere and observe 
procedural rules expressly laid down in a 
statute or legislative Instrument by which 
such authority exercised jurisdiction to make 
a decision.

10. The statute that formed the basis for the 
qualifications	 required	 of	 the	 role	 of	 the	
post of Secretary/CEO listed only two (2) 
such	 qualifications.	 	 Yet	 in	 the	 impugned	
advertisement dated 20th August 2015 the 
1st	 respondent	 added	 a	 third	 qualification	
being that an applicant for the position of 
secretary/CEO was also to be a CPS holder 
of	five	years	standing.		The	use	of	the	word	
‘shall’ in section 26(4) made that a mandatory 
requirement.  Section 26(4) stated that in order 
to be ‘eligible’ for appointment as secretary/
CEO an applicant was required to meet only 
the	 two	 stated	 qualifications.	 Contrary	 to	
the submissions by the 1st Respondent that 
additional	qualification	was	not	expressed	to	
be	merely	as	an	ideal	qualification	in	the	way	
that an advanced degree was expressed to be 
an added advantage.  Rather that additional 
CPS	qualification	was	stated	as	a	mandatory	
minimum requirement for consideration 
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and article 73(2)(a) of the Constitution that 
provided for selection on the basis of personal 
integrity, competence and suitability as one 
of the guiding principles of leadership and 
integrity.

15.  In making it a mandatory requirement 
for appointment as Secretary/CEO, that 
an applicant must in addition to the 
requirements set out in section 26(4) be a 
CPS	of	not	less	than	five	years	standing	the	
1st Respondent acted outside of its statutory 
mandate. This additional requirement was 
made ultra vires their powers and was thus 
quashed.

  
Orders: 
i.  The decision by the Respondents to provide additional 
qualifications for the post of Chief Executive Officer/
Secretary of the Law Society of Kenya was against the 
Law Society of Kenya Act hence ultra vires;

ii. An order of certiorari issued to quash the decision by 
the Respondents to provide additional qualifications for 
the post of Chief Executive Officer/Secretary of the Law 
Society of Kenya and the advertisement dated 20th August 
2015.

iii. Costs  awarded to the petitioner

for the post advertised.  Thus a person not 
in	possession	of	a	CPS	of	five	years	standing	
was deemed not eligible to apply.  It was 
therefore a requirement that determined 
whether or not a person would apply for the 
position.

11.  Where a body had been established by 
statute (such as the Law Society of Kenya) 
then that body was to act in accordance with 
the powers conferred upon it and could not 
allocate itself powers even when it felt those 
powers were necessary to enable it perform 
its functions. Where a statute donated 
powers to an authority, the authority ought 
to ensure that the powers that it exercised 
were within the four corners of the statute 
and ought not to extend its powers outside 
the statute under which it purported to 
exercise its authority.

12.  Where the law exhaustively provided for the 
jurisdiction of a body or authority, the body 
or authority had to operate within those 
limits and ought not to expand its jurisdiction 
through administrative craft or innovation.  
Courts would not be rubber stamps of the 
decisions of administrative bodies.  However, 
if Parliament gave great powers to statutory 
bodies, the courts allowed them to exercise 
it.  The Courts must be vigilant to see that 
the said bodies exercised those powers in 
accordance with the law.

13. The 1st Respondent’s powers as donated by 
section 26(4) of the Law Society of Kenya 
Act was to appoint as Secretary/CEO 
persons	who	 had	 qualified	 as	 for	 the	Act	 a	
transparent and competitive recruitment 
process. The 1st Respondent did not have 
the power under the Act to determine the 
minimum	qualifications	 for	Secretary/CEO	
or to set out the threshold of competence or 
eligibility..

14. 	The	minimum	qualifications	were	clearly	set	
out in statute. In selecting the ideal candidate 
out of the pool of interested applicants all 
of whom possess the minimum statutory 
qualifications	 the	 1st Respondent was 
however, at liberty to take into consideration 
any	additional	qualification	that	may	give	one	
candidate an edge over the other candidates 
and proceed to appoint a suitable candidate 
on	the	basis	of	that	additional	qualification.		
This would maintain the spirit of the Act 
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Article 164(3)(a) of the Constitution confers, simultaneously, 
jurisdiction and the right of appeal to the Court of Appeal.

Gazetted witness protection rules to safeguard witness 
testimony 
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