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OFFICE OF THE DIRECTOR OF THE PUBLIC PROSECUTIONS 

 

ODPP DRAFT RULES ON PLEA  AGREEMENTS 

Rule 1  

s137 A (3) 
 

Where there are pre-charge negotiations with a view to entering 

into a plea agreement the negotiations shall be on a without 

prejudice basis.  

Rule 2 

s137 A (4) 
Where a private prosecutor contemplates entering into a plea 

agreement the private prosecutor must notify the Director of 

Public Prosecutions in writing 30 days prior to the 

commencement of such plea negotiations. 

The private prosecutor shall supply, together with the notice, all 

relevant material he or she intends to rely on in the negotiation 

process. 

Rule 3 

s137 B 
A public prosecutor shall, prior to engaging in plea negotiations, 

obtain the written approval from his or her immediate supervisor. 

The Director of Public Prosecution  may however issue directives  

from time to time for the better carrying out of this rule  

Rule 4 

s137 C 
Where plea negotiations have commenced the same shall be 

concluded within reasonable time but in any case, within a 

period not exceeding six (6) months from the date of 

commencement of the negotiations except where it is for 

justifiable reasons it is impracticable.  

Rule 5 

s137 D (a) 
Where the public prosecutor has been approached or is of the 

view that the case is one fit for plea negotiations, the prosecutor 

must notify the investigator of that fact immediately. 

Rule 6 

s137 D (b) 
Where there is need to consider the circumstances relating to the 

offence the personal circumstances of the accused person and 

the interest of the community, the public prosecutor(may) refer 

the matter to a probation officer who shall within 30 days of the 

request file a report with the prosecutor. 

Rule 7 

s137 D (b) 
Where the victim of crime does not agree with the probation 

officer’s report and the public prosecutor’s intention to negotiate 

plea agreements, the public prosecutor’s opinion shall prevail 

considering the public interest provided. 
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Provided that the public prosecutor shall before doing so has 

explained to the victim, in writing the reason for his  or her 

decision  

Rule 8 The prosecutor shall unless the circumstances do not permit, 

consult with the victim or the victim’s family on the plea 

negotiation process 

Rule 9 

 s137 A&B 
a) Where the parties enter into a plea agreement for 

compensation payable to the complainant or victim by 

the accused person, the assessment of the compensation 

payable by the accused person shall be agreed between 

the complainant or victim and the accused person. 

b) Where complainant or victim and the accused person do 

not agree, the prosecutor shall remove the issue of 

compensation from the plea agreement and the parties 

may be advised to seek other forms of redress. 

Rule 10  

s137 E 
 

Where the negotiations have taken place through an interpreter 

a certificate of interpretation shall be obtained and signed by 

the interpreter in the prescribed form.  

Rule11 

s137 F 
 

Where a plea agreement has been reached, the provisions of 

the Section 137 F must be complied with.  
 

Rule.12 

s137H 
 

The public prosecutor must present the factual basis of the plea 

negotiations at the time of presentation of the plea agreement. 
 

Rule 13 
 

The public prosecutor shall present to the court all circumstances 

of the case including any mitigating circumstances in favor of the 

accused person. 

Rule 14 

s137 L 
 

Where it comes to the knowledge of the prosecutor that the plea 

agreement was procured through fraud or misrepresentation, he 

or she shall apply to the court by way of notice of motion 

supported by an affidavit to have the plea agreement, 

conviction and sentence set aside. 

 

Provided that before the making of such an application the 

allegation of fraud or misrepresentation shall have been 

investigated by the relevant authorities and a report presented to 

the Director of Public Prosecutions. 
 

Rule 15 

 
 

At all times plea negotiations shall take place in the office of the 

Director of Public Prosecutions or if the accused person is in prison 

custody, at the prison facility where he or she is held. 

Rule 16 

 

a) Where the accused person is (not represented by a legal 

representative), the prosecutor shall inform him or her of his 
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 or her right to have a legal representative  or a third party 

of his or her choice  

b) Where the accused person does not have a legal 

representative or a third party of his or her choice, the 

prosecutor will only negotiate with him or her if the 

accused person agrees to the negotiations being 

electronically recorded. 

c) Where either party to a plea negotiation is a child, he or 

she shall be represented by a legal representative for 

purposes of plea negotiations at the State’s expense where 

it is established that the family cannot afford legal 

representation. The legal representative shall have the 

capacity to execute the plea agreement on behalf of the 

child. 

 

Provided that, where the child has a guardian, the plea 

agreement may be executed by the guardian. 

Rule 17 
 

A judge or magistrate should not indicate the sentence which he 

is minded to impose upon conviction following a plea 

agreement.  

 

Provided that it should be permissible for a judge or magistrate to 

say, if it is the case, that whatever happens, whether the 

accused pleads Guilty or Not Guilty, the sentence will or will not 

take a particular form, e.g. a probation order, a fine, or a 

custodial sentence 

Rule 18 Where a matter requires communication or discussion which is of 

a personal nature or which is of such nature that counsel cannot, 

in the interest of his client, mention in open court, counsel for 

accused person or the prosecutor may make an oral application 

to have the proceedings conducted in chambers or in camera. 

 

Where any such proceedings on sentence have taken place 

between the judge or magistrate and counsel, counsel for the 

defense should disclose this to the accused person and inform 

him of what took place.- concerns raised as to representation of 

the accused and his involvement 
 

Rule 19 The defense Counsel must be completely free to do what is in his 

duty to give the accused person the best advice possible, and if 

need be, advise in strong terms that a plea of guilty, or showing 

an element of remorse is a mitigating factor. 

 

Provided that counsel shall emphasize that the accused person 
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shall not plead guilty unless he has committed the act 

constituting the offence charged. 

Rule 20 

S137 E 
Where the victim or complainant signs a plea agreement 

pursuant to section 137O, and before it is recorded in court he or 

she shall sign a declaration of confidentiality which shall form part 

of the plea agreement. 
 

Rule 21 
 

Upon signing the plea agreement the accused person shall also 

sign a declaration to the effect that he pleads guilty freely and 

voluntarily. 

 

 

 


