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What is Mediation? Mediation is an alternative dispute 
resolution (ADR process where parties resolve their disputes 
with the assistance of a third party called a mediator. 

Who is a Mediator? A mediator is an independent and 
neutral person who has the expertise to assist disputing 
parties reach a negotiated settlement. 

What is the Role of a Mediator? 
•	To	facilitate	resolution	of	dispute.	
•	To	explain	rules	of	engagement/statement	of	
understanding	for	the	parties’	signature

•	To	 maintain	 confidentiality	 except	 in	 circumstances	
provided	under	the	Mediation	(Pilot	Project)	Rules	2015	
(These	 include	 information	 that	 relates	 to	child	abuse,	
child	neglect,	defilement,	domestic	violence	or	related	
criminal	or	illegal	purposes).

•	To	 file	 a	mediation	 report	 with	 the	Mediation	Deputy 
Registrar	(MDR)	after	conclusion	of	the	mediation.

Why Mediation? 

•	 It	is	less	expensive	compared	to	solving	dispute	through 
the	court	process;	

•	 It	is	a	quicker	way	of	solving	dispute	compared	to	court	
process;
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•	People	that	opt	to	solve	their	disputes	through	mediation	
decide	what	their	solution	is,	and	customise	that	solution	
to	their	needs;

•	People	 in	 dispute	 easily	 comply	 with	 mediation	
resolutions	because	it	is	their	own	solution;	and	

•	Because	 the	mediation	process	 is	harmonious,	people	
in	dispute	that	use	the	process	are	able	to	maintain	their	
relationship	after	the	dispute	is	settled.	

Article 159(2)(c) of the Constitution of Kenya recognises 
mediation and encourages it as a form of dispute resolution 
to be applied by courts.

Court Annexed Mediation: This is a mediation process 
conducted under the umbrella of the court. 

Court Annexed Mediation in Kenya: The Judiciary of 
Kenya will implement court-annexed mediation within 
High Courts at the Family and Commercial Divisions, 
Milimani Law Courts in Nairobi, on a pilot basis. Thereafter, 
the project shall be rolled out to the whole country.

HOW WILL THE COURT ANNEXED MEDIATION 
FUNCTION?
How Will My Case End Up for Mediation? If your case 
is filed at the High Courts’ Family or Commercial Divisions, 
Milimani Law Courts in Nairobi it will be screened to assess 
whether or not it should undergo mediation.

What is screening? This is a process by which cases will be 
examined by Mediation Deputy Registrar (MDR) to assess 
whether or not they are suitable for mediation.

Does My Case Have to Go Through Screening? Screening 
will be mandatory for all cases filed at the Commercial and 
Family Divisions of the High Court in Milimani after the 4th 
April 2016 when the pilot commenced.  

Cases that were filed at the Commercial and Family 
Divisions of the High Court in Milimani before the pilot 
started may be subjected to screening. 
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How is Screening Done? A range of internationally 
accepted criteria in use for mediation screening will be 
applied to each case.

A properly trained screening officer will review the details 
of each case filed and identify whether or not the case 
should be sent for mediation. 

What Happens If My Case is Not Referred For 
Mediation? Your case will remain in court, for processing 
in the usual manner. 

What Happens When My Case is referred for 
Mediation?

i) After the MDR makes a decision for your case to be 
referred to mediation, the MDR will notify you of this 
decision within seven (7) days. 

ii)  The MDR will then nominate three (3) mediators from the 
Register of Judiciary’s accredited mediators, and notify 
you of the names. The Register is kept by the Mediation 
Accreditation Committee (MAC), an independent body 
established under the Civil Procedure Act.  

iii) Within seven (7) days of being notified, you have to state 
your preferred mediator from the three names in the 
order of priority, and inform the MDR of your preference 
in writing.

After you inform the MDR of your preferences, the MDR 
will appoint a mediator to handle your case. 

vi.Can I Choose My Preferred Mediator?  Yes. You can agree 
with your opponent to select any other mediator from the 
Register of Mediators maintained by MAC. However, you 
have to do this within seven (7) days of being notified by 
MDR of the names of the three nominated mediators. 

After you inform the MDR of your preferences, the MDR will 
appoint a mediator to handle your case. 

v)  The appointed mediator will schedule a date for initial 
mediation and notify you of the date, time and place.
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vi) Can I select a mediator who is not on the Register of 
Mediators maintained by MAC? Yes. However the process 
of the mediation is not under the Court-annexed Mediation 
(Pilot) Rules. Nevertheless the mediation settlement can 
be registered by the court and enforced as a court order.  

What is expected of me as a party in a Mediation Process?

i) To file a summary of your case in a prescribed form.

ii)  To attend all the mediation sessions.

iii) To keep all the communication during the mediation 
confidential.

iv) Not to use any electronic device or any other recording 
device during the mediation session. 

v) To commit to observe the rules of engagement and to sign 
a statement of understanding. 

vi) If we reach a settlement, to sign the mediation agreement. 

Can I Be Represented During Mediation? Yes. You can be 
accompanied by a lawyer or a representative of your choice. 
If you are represented by a lawyer or a representative of your 
choice they have to comply with the Mediation (Pilot Project) 
Rules 2015. 

The person representing you must have authority to 
represent and bind you. 

How Long Will My Case Take?  Your mediation proceedings 
will be concluded within sixty (60) days from the date it 
is referred for mediation. However, this period may be 
extended for a further ten (10) days. 

What Happens When My Mediation Concludes? If you and 
your opponent reach an agreement you will sign a mediation 
agreement and file it with the MDR within ten (10) days. 

If no agreement is reached, the mediator will notify the MDR 
after which the case will be processed by the court in the 
usual manner.  
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Can Anybody Use Mediation Proceedings to My 
Disadvantage? No. All communication exchanged or made 
during mediation is confidential. It is not admissible as evidence 
in any current or future cases in any court. 

In What Circumstances Can Information I Give During 
Mediation Proceedings be disclosed? If that information 
relates to child abuse, child neglect, defilement, domestic 
violence or related criminal or illegal purposes. 

How will My Mediation Agreement Be Enforced? Your 
mediation agreement will be filed with the MDR. It will be 
adopted and enforced as a judgement or order of the court. 

Can I Appeal Against a Judgement or an Order 
Arising From Mediation? No. You cannot because 
a judgement or an order arising from a settlement 
was arrived at from a settlement you generated with 
your opponent.

What Happens If I Don’t Comply with Mediator’s 
Directions or I fail to Attend Mediation Sessions? 

The mediator will file a certificate of Non-compliance 
based on which the court may:-

 • Order that you attend further mediation session;
 • Strike out your pleadings;
 • Order that you pay costs; or
 • Make any other appropriate order.  

What if I need to get interim remedial measures from the 
court? 
There will be an ADR judge who will handle interim applications 
and give appropriate reliefs. 

Note that referral of cases to mediation does not operate as 
automatic stay of any orders previously issued by the court in 
the matter.

What about if I choose out of court mediation?

While the Judiciary continues to encourage alternative modes 
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of dispute resolution including those reached in out of 
court setting, non-court-mandated mediation is not 
covered by the Pilot Rules. As such, mediation agreements 
reached in the out of court mediation process during this 
period will not be subject for adoption by the Court.Q: 
Why Mediation? 

§	 It is less expensive compared to solving 
dispute through court process;

§	 It is timely; 

§	 It	is	a	quick	way	of	solving	dispute	compared	
to	court	process;

§	 People	that	opt	to	solve	their	dispute	through	
mediation	decide	what	the	solution	is,	and	
customise	that	solution	to	their	needs;

§	 People	 in	 dispute	 easily	 comply	 with	
mediation	 resolution	because	 it	 is	 their	
own	agreement;	and	

§	 Because	 mediation	 process	 is	
harmonious,	 people	 in	 dispute	 that	 use	
mediation	 process	 are	 able	 to	 maintain	
their	relationship	after	the	dispute	is	gone.	

Article	 159(2)	 (c)	 of	 the	 Constitution	 of	 Kenya	
recognises	mediation	as	a	form	of	dispute	resolution	
to	be	applied	by	courts.	
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