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REPUBLIC OF KENYA
IN THE COURT OF APPEAL OF KENYA
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Civil Appeal 141 of 2008

TI MSALES KENYA LIM TED ..o, APPELLANT
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RONALD NGALA OMUKA ..., RESPONDENT

4( Appeal froma portion of ruling and order in
Ki sumu C.M C.C 74 of 2006)
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1. This is an appeal fromthe ruling and order of the |earned
Princi pal Magistrate Ms. On'ginjo delivered on 27'" of November, 2008 in
CMC.C No.474 of 2006. The appellant being dissatisfied with a portion

of the ruling and orders given, appeals on the follow ng grounds: -

(a) The learned trial magistrate erred in fact and in law in not
appreciating that the appellant had raised matters of a fundanmental nature

to warrant the grant of all the orders sought in the application;

(b) The learned trial magistrate erred in fact and in lawin failing

http://www.kenyalaw.org - Page 1/7



(c)

(d)
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to appreciate sufficiently or at all the principles applicable on

determ ning the application that was before her;

The learned trial nmagistrate erred in fact and in lawin failing
to appreciate that the orders sought in the application before her were for

striking out of the suit as opposed to that of staying the suit;

The learned trial magistrate erred infact and in making a ruling
that was not tenable in |aw by staying the proceedings of the suit inits
entirety on the one hand and awardi ng the defendants costs of the suit on

t he ot her hand.
The appellant urged the court to set aside the ruling and the

order and for the court to strike out and disnmss the suit with costs. The
appel l ant al so seeks for costs of the appeal and application dated gtr

January 2001.

It was submitted on behalf of the appellant that a court with
no jurisdiction cannot transfer a suit to another court neither could the

court order a stay of the sane.
The respondent objected to the appeal on the grounds that the

appel lant had in the defence admitted jurisdiction of the court. That the
court had jurisdiction to order for stay and the respondent has a right

to institute a fresh suit.

Havi ng consi dered the subm ssions by counsel for the parti es,

there are three issues for consideration by this court as foll ows:

(i) Wet her the Chief Magistrate’ s Court at
Ki sumu had territorial jurisdiction to
hear the matter in the first place.

(ii) Whether the principal magistrate had
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powers to stay proceedi ngs;

(iii) Whether this court ought to strike out

the suit inits entirety.
6. The respondent was described as a nmale adult residing
and, the defendant a Limted
Liability Conpany of Post Ofice nglgaaumbrok. The appel | ant havi ng been
enpl oyed by thﬁjphphn{hnggﬂﬁphiﬁed injuries while in the cause of his work
whill™e ltand plaintiff's factory in El bergon. The question is where the
plaintiff ought to have instituted the suit taking into consideration the
pl ace of resident of the respondent, registered office of the appellant and
where the cause of action arose.
Section 11 of the G vil Procedure Act requires that a suit be
instituted in the court of the | owest grade conpetent to try it. Section

14 of the GCivil Procedure Act provides:

“Where a suit is for conpensation for wong
done to the person or to novabl e property,
if the wong was done within the | ocal
[imts of the jurisdiction of one court and the
def endant resides or carries on business
or personally works for gain, within the | ocal
limts of the jurisdiction of another court,

the suit may be instituted at the option of the
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plaintiff in either of the two courts.”

The plaintiff in this case could only file his suit in Nakuru. He
could not file his suit in Kisunu. |t therefore, follows that the Chief
Magi strate’s court in Kisumu |acked territorial jurisdiction. Which indeed
the Principal Magistrate acknow edges in the observation she nmade (page 2
of the ruling) See page 3 of the Record of Appeal where she stated:

“I' will therefore order for a stay
of these

proceedi ngs pending filing in court within territorial jurisdiction
in
Nakuru.”

Havi ng found that the | ower court had no territorial jurisdiction, it
nmeans that the matter before court was inconpetent and the | earned
Princi pal Magistrate ought not to have stayed and inconpetent suit. |ndeed
in staying the proceedings the order does not assist the respondent as the
suit is not capable of being transferred. |In ADEN AND ANOTHER VERSUS
ULI NZI SACCO SCCI ETY LIMTED [2002] 1 KLR. The court held inter alia:

“lo.. .

2. The jurisdiction either exists or does not

abi nito and the non-constitution of the

forumcreated by statute to adjudicate

on specified disputes could not of itself

have the effect of conferring jurisdiction

on anot her forum whi ch ot herw se | acked

jurisdiction.
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3. Juri sdi ction cannot be conferred

by the consent of the parties or

be assumed on the grounds that parties

have acqui esced in actions which

presune the exi stence of such

jurisdiction.

4. Jurisdiction is such an inportant

matter that it can be raised at any stage of

t he proceedi ngs even on appeal .

Where a cause is filed in court without jurisdiction, there is no power
on t hat

court to transfer it to a court of

conmpetent jurisdiction.

Fromthe above authority it, therefore, follows that the

respondent’s argunent that the appellant had accepted jurisdictionin its
def ence, does not confer jurisdiction and the issue was thus properly
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rai sed.

For the reasons above nentioned this appeal successeds, the plaint in CMCC
No. 474 of 2006 is struck off with costs. The costs of this appeal is
awarded to the appell ant.

DATED AND DELIVERED THI'S 30™ APRIL, 2010

ALl - ARONI

JUDGE

In the presence of:

............................. . Counsel for the Appell ant

............................. . Counsel for the Respondent
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