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The plaintiff came before the Court by Notice of Motion dated 17" December,
2008 and brought under Order XXI, rules 18 and 22 of the Civil Procedure Rules,
and ss. 3A and 94 of the Civil Procedure Act.

The substantive prayer of the applicant was that the eviction order and/or
warrant of execution given on 4™ December, 2008 be vacated and/or set
aside. This prayer was founded on the general grounds that:

more than one year has elapsed since Judgment and/or decree was given
on 25" May, 2007;

taxation of costs has not been effected and no requisite leave to proceed
before taxation has been sought or granted;

it is mandatory that a notice to show cause is given — on why execution should
not issue,

failure to give notice to show cause will subject the applicant to irreparable loss
and damage;

the decree as drawn is inconsistent with the Judgment of the Court as
delivered on 25" May, 2007;

the defendant intends to demolish the plaintiff's matrimonial home and other
substantially valuable structures, in furtherance of effecting eviction and securing
vacant possession.

The evidence is in the supporting affidavit of the plaintiff, Gideon Nassim
. The deponent states that the judgment in the cause was delivered on 25"

, and thereafter he filed a Notice of Appeal. Since the deponent’s
aajvggat%g%en advised him to consider an amicable settlement, the negotiation
process was initiated with the defendant’'s advocates; and in the meantime, the
deponent filed an application for stay of execution: and this application, to-date,

has yet to be heard and determined. The deponent avers that it is now information
on the Court record, that negotiations towards a settlement are in progress.

Kiti
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The applicant depones that the defendant has recently shown certain
gestures which suggest she is no longer interested in arriving at a settlement with
the applicant: with her agents, the defendant has been surveying the disputed
land, on such occasions being accompanied by police officers from Kijipwa Police
Station, as well as the Court baliliff; this, the applicant suspects, is a prelude to
engaging in eviction and demolition. The deponent depones that, on 9™
December, 2008 at 9.30 am, police officers from Kijipwa Police Station
aforementioned drove around the disputed premises, in convoy with a bulldozer,
and threatened to commence demolition.

The 2" interested party swore a replying affidavit dated 17" April, 2009. He
believes to be true the information which he has received from his advocates,
“that the plaintiff's application is frivolous, vexatious, scandalous and bad in law”
and is only “aimed at obtaining orders through the back door”. The deponent
states that he has “never engaged the police in any manner in this matter” and he
has never “taken any bulldozers to demolish and/or evict the plaintiff from [his]
plot”; the deponent is still awaiting “the plaintiff’'s appeal to be heard and
determined” before he takes further action. The deponent depones that he is in
support of “any efforts that the 1% defendant undertakes to evict the plaintiff from
the suit premises”. The deponent avers that he believes the account given by his
advocates, that “the plaintiff stands to suffer no loss if this application is
dismissed, as the Court has already held that he has no [basis] to be on the suit
plot and his continuous stay is not only hurting [the deponent] ... but the plaintiff is
continuing to destroy the suit plot, thus diminishing its resale value”.

This matter was canvassed before me on 5" November, 2009, with the

and Mr.
plaintiff/applicant represented by learned counsel, Mr. Kinyanjui
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- and 2" defendant
. 15! defendant represented by Mr. Wameyo

Gikandi represented by Mr. Lijoodi

_ _attached much significance to the fact that
after theL%?arlrﬁ%gf (ﬁ?éjdnﬁ% M%it%%\%rh%l of the defendants and none of the interested
parties filed a counterclaim: and the case was heard, and the plaintiff's claim

dismissed. But counsel urged that the matter had been disposed of without
of the suit property. Counsel

subMifta d'lWa% s}{gs?ﬁg erﬁac@%f)ﬂ\r/] r?tHB plaintiff or the interested parties,

: and since the

de%%rgaWP ﬁan Iosufn %‘?‘cija? re&o%&%@%rﬂﬁ@& ﬂ?/vggdﬁgtt?enable in point of

law for the defendant to now purport to draw a decree and have the decree
certified by the Court”; and consequently, that the defendant should then use the
decree to “dispossess the plaintiff”. Counsel urged that the record showed two
contradictory decrees, and that no decree to support a warrant of eviction, and
which showed that the suit property belonged to the defendants or the interested
urged that there was on the record only an

P} llé%sulgﬁgebcergg,da{%wﬂﬁ&{lna%igr%gﬂiwith no decree in its favour [was] trying to
evict another party”.

related the plaintiff's application to the
plalntlff’s ?lrgnlﬁgtmg %%Mén\é\lgﬁi]t?msc. Application No. 44 of 1999 (O.S.) and
urged that the instant application lacked merits.

In the said suit, the plaintiff had sought a vesting order in respect of Plot
Nos. MN/111/567, 568 and 569 located at Kikambala in Kilifi District; these plots
were sub-divisions of plot L.R. No. 284/11I/MN. The basis of the claim was that the
plaintiff had been in physical possession of the claimed plots since 1981 and that
he has established on those plots a permanent home. The plaintiff was also
relying on the outcomes of litigation over the years between himself and parties to
the Originating Summons suit — outcomes which had not at any stage, conferred
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gave
. . . th .
the proprietary, fais 4P T RSBy F9RME sl Maraga

Learned counsel noted that the Court had been moved by Notice of Motion
— and this

was Witl‘@mtgg@z’awtgr ﬁgﬁ%8@%&&%ga%égnagﬁghsggq%&dﬁ%'{)Ty Order XXI,
rdiated of the Civil Procedure rules. Counsel submitted that the Court’s judgment
and decree could not have been made in vain; and hence it should be concluded

that the plaintiff had moved the Court purely with the object of frustrating the
process of execution of the Court’'s decree, and that the plaintiff was not coming
to Court with clean hands.

o _ , In particular, as the
Counsel urged that the appllcatlonalg\%(gmgsogﬁglrgj&?cation for stay of

plaintiff ha.d f”%%r?d'i"noé%ee%fe%ﬁﬂsablf the appeal — but neither has been
pros%)&%‘f’é'&'.%e application, in these circumstances, counsel urged, was an
abuse of Court process.

http://www.kenyalaw.org - Page 5/7



GIDEON NASSIM KITI V AISHA ALI MOHAMED & ANOTHER [2009]eKLR

for 2" defendant adopted Mr.
su riggl% Q,UQﬁﬁ'uP(';%aLtiﬁ%?ﬂ{'e decree in Misc. Application No. 44 of
%@5?@5‘?’55.) was for execution — and that left the applicant herein with no rights to
be enforced outside the framework of an appeal.

, for the applicant, placed the construction on
the l(?gtﬂrr][esdaceoc%%ellnl\ﬂﬁis%.i lﬁ\aﬂb%ication No. 44 of 1999 (O.S.) that: “the Court
hears evidence and says the plaintiff is not the owner, but this cannot mean the
defendant is the owner — because the defendant had no counterclaim; the Judge
never awarded judgment in favour of the defendant, but the defendant is stealing
a judgment”.

which was a case brought by the
apéﬂc%h?%‘e’?‘&ﬂ!iﬁgfigﬂ))\locfd %ﬁeoﬁr?dqﬁa @rhsa?gainst the applicant, but he was
ordered to pay costs to the defendant and the 2" interested party. The Court in
that case declared the plaintiff to be devoid of any legal interest in the suit
premises; and the Court ordered the plaintiff to “forthwith stop interfering with the
defendant’s and the 2" interested party’s quiet possession of the
suit premises”. The Court does not make orders in vain; and the said orders, in my
. the applicant herein had no legal interest of any sort in
?ﬁénis%Qf 5%%{%96%?%&85'& no title to the same; he could not claim the same under
any trust concept or under adverse possession; and superior rights to the suit
premises inhered in the defendant and 2" interested party.

Such are final determinations which bear clear practical meaning — and the
Court is not to be expected to engage in an abstract scenario of dispute
settlement. The applicant’s options were thereafter reduced to one, lodging an

. That remains the applicant’s only recourse — if it is still open.
appeal

The Court’s perception of the standing of the litigants after hearing Misc.
Application No. 44 of 1999 (O.S.), and the question whether the applicant still had
any rights of ownership in the suit parcels of land, are substantive questions of law

and of judicial opinion, in respect of which any contest must be by way of appeall
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The application by Notice of Motion of 17" December, 2008 thus fails, and its
costs to the respondents shall be borne by the applicant.

Orders accordingly.

this 17" day of December, 20009.
atMOMBASA
and DELIVERED
DATED
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